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CURRENT TOPICS. 


HE new Federal Courts of Appeal have been set 
up, with all the pomp and circumstance of or- 
ganized justice. In each case the court was organ- 
ized by a justice of the Supreme Court, with the 
assistance of the Circuit and District judges, and 
there was no end of oratory, mostly of the congrat- 
ulatory sort. We have heretofore confessed to a 
weakness for judicial millinery; the silk robe im- 
presses our imagination, and the panoply of justice 
is more grateful to our eyes than that of war. But 
we have also recorded our conviction that this new 
and complicated organization of nine intermediate 
courts of appeal, drawing their members partly from 
the Supreme Court above and partly from the Cir- 
cuit Courts below, and thus interfering with the 
work of all the older tribunals, is a most unsatisfac- 
tory and, in some respects, mischievous solution of 
the problem to which it is directed. We shall now, 
over a wider area and in a more important field, see 
enacted the spectacle which our New York courts, 
with their system of duplicate appeals and often- 
conflicting decisions, have so long presented. We 
have not found this solution of the problem of court 
relief a very satisfactory one, and we see no reason 
for anticipating a better result in the case of the in- 
termediate Federal courts. But that these courts 
will, however lamely and with whatever resulting 
legal confusion, in some sort afford to our highest 
tribunal that relief which is the necessary condi- 
tion of its continuing usefulness, cannot be doubted. 
The congratulatory speeches with which their open- 
ing was celebrated were therefore not without rea- 
son. When the highest court of justice in the land, 
if not the greatest tribunal in the world, finds that, 
with its work already four years in arrears, new 
cases continue to accumulate on its calendar much 
faster than the old ones can be disposed of, the sit- 
uation is certainly desperate enough to justify a 
feeling of exultation at any measure of relief. In 
such cases a bad solution is better than no solution 
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of the problem. Indeed our experience of govern- 
ment by Congress has not taught us to expect ideal 
measures or perfect results from that latest product 
of the Anglo-Saxon political genius. We are get- 
ting into the habit of accepting its favors with grat- 
itude — that they are no worse. 


It is not anticipated however that the new Courts 
of Appeal will relieve the justices of the Supreme 
Court of any part of their arduous labors. It is too 
early to predict with any degree of certainty what 
effect the operation of these courts will have on the 
business of the individual justices, but we shall be 
surprised if it does not materially increase their 
burdens. It seems more than likely that, as business 
increases in these new tribunals, the more impor- 
tant causes will be reserved for the advent of the 
Supreme Court justice, who will be confronted with 
a growing calendar at home to compensate him for 
the diminishing calendar at the Capitol. Probably 
the justices will more and more feel the necessity of 
presiding in these intermediate courts, in order to 
combat, as far as possible, the tendency to differ- 
ences of opinion among them, and to keep their de- 
cisions in harmony with those of the Supreme tri- 
bunal. There is one department of the Supreme 
justice’s activity which is pretty certain to be done 
away with by the institution of these new courts, 
and that is his annual or biennial circuit. This 
time-honored, democratic practice has been sub- 
jected to a good deal of criticism, but it has, upon 
the whole, justified its existence by its effects. We 
believe that the justices themselves like it, and that 
they will surrender it with regret. It has certainly 
done much to keep the bar in all parts of the coun- 
try in touch with the Supreme Court, and has kept” 
alive the popular interest in our highest tribunal. 
Neither has the practice had the least effect to 
diminish the exalted regard in which the Supreme 
Court has always been held in this country. This 
is one of those rare cases in which familiarity has 
not bred contempt, but rather an increased respect. 
We believe that this august tribunal has never stood 
higher, in the estimation of the legal fraternity and 
of the American people at large, than it does to-day. 
On this side of the water we are never able to fully 
appreciate the mental attitude of our English friends 
in matters of this kind. Thus the Zaw Times, in a 
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recent number, commenting upon the practice of 
Chief Justice Coleridge in presiding from time to 
time as a trial judge, expresses the opinion that “ the 
dignity.and importance of a high official, like the 
lord chief justice of England, sink perceptibly 
when put to the uses of a divisional court.” We have 
no hierarchy of courts and dignities 1n this country, 
and we do not recognize in the difference between 
an original and appellate jurisdiction any such subtle 
distinction as our insular contemporary calls atten- 
tion to. Probably it must be bred in the bone to be 
understood. 


The columns of our English exchanges continue 
to bristle with points raised by the conduct of the 
Gordon-Cumming trial. That cause celebre seems to 
have made and unmade as many reputations as any 
trial of our time. It appears to have carried Sir 
Edward Clarke to a position of leadership at the 
bar hardly second to that so long occupied by his 
distinguished opponent, Sir Charles Russell. The 
chief justice, who presided at the trial, also came 
out of the affair with flying colors. His conduct of 
the trial seems to have been eminently judicious, 
impartial and dignified, worthy of his high office 
and great reputation. Probably it was not his 
fault, but that of the social system of which he is a 
part, that the trial took on so much the character 
of a theatrical representation before a fashionable 
audience. It is doubtful if even the lord chief 
justice of England could safely exclude London 
“society” from his court-room upon the trial of a 
cause exciting public interest and involving prom- 
inent members of that society. At any rate, to have 
done so in this case would have been a decided in- 
novation upon the immemorial custom of the courts 
of common law. However, we do these things dif- 
ferently over here. We are not a very reverential 
people, but we do regard the bench —as, by emi- 
nence, the judicial seat — with a certain awe and 
regard which would not tolerate its use as a mere 
pvint of observation or private box for a fashionable 
audience. We believe that there is no case on rec- 
ord in this country in which it has been put to that 
use, Imagine Chief Justice Fuller, holding Circuit 
Court in Chicago, with his wife and daughters and 
the elite of Chicago society seated with him on the 
bench, and a horde of fashionable people, admitted 
by ticket, occupying the body of the court-room! 
The case need only be stated to show how wide a 
departure we have made from the English traditions, 
Wherefore we heartily sympathize with our judici- 
ous contemporary, the Law Times, in its condem- 
nation of the sensational conditions under which 
the baccarat trial was held. This is its comment: 
‘*We need only say that Lord Coleridge has ab- 
solutely repelled any charge of favoritism or mo- 
nopoly. But whether a court of justice has not once 
more been converted into a play-house for the upper 
classes, and the bench made very much to resemble 
the grand stand, may be a matter upon which 
opinions may differ. Our disposition 1s to protest 
against these long-drawn legal orgies in which 
every one panders to the fashionable appetite for 








scandal, and evidence which in a case between 
Brown and Jones would be severely curtailed is in- 
flated with artificial importance by common consent 
— almost conspiracy — of all concerned.” 


The acquittal of Mr. Depew and his fellow direct- 
ors of the New Haven railroad, who had been in- 
dicted for violating the law of this State relative to 
the heating of railway cars, was a severe blow to 
our brethren of the newspaper press. Every lawyer 
knew, or should have known, that there was no 
theory of criminal responsibility upon which these 
directors could be convicted. The trial was a farce 
in its inception and was only saved from ending in 
a farce by Judge Van Brunt’s prompt action in 
directing a verdict of acquittal. How the district 
attorney came to lend himself to so ridiculous a 
performance will always be a mystery — to those 
who believe in him. But the failure of the prosecu- 
tion fell heavily upon the newspapers, who had al- 
ready tried and convicted the unfortunate directors 
(especially Mr. Depew, whose connection with the 
road appears to be only a nominal one) and sen- 
tenced them to fine and imprisonment. It was too 
bad, Esteemed Contemporaries, but we do not see 
how, in the present state of law and society, the re- 
sult could have been otherwise. The courts have 
no general censorial powers (those powers having 
been vested solely in you) and have no function 
but to administer the law as it now is, not as it 
ought to be, or as it will be in the twentieth cen- 
tury; and this law is only the expression of the 
average intelligence and morality of the time that 
now is, not of that millennial era which you are 
doing so much to usher in. If you had only thought 
of all this you might have been spared the absurdity 
of such oracular nonsense as the remark that: 
‘¢The law of directors’ responsibility makes no ad- 
vance in the case of the New Havenrailroad direct- 
ors.” Of course it doesn’t, Esteemed Contemporary. 
That isn’t what the courts are for, to ‘‘ advance ” the 
law. They do it, sometimes, but, when they do, they 
don’t make much noise about it, and, when they are 
detected, they don’t get much encouragement to try 
it again. And, perhaps, if you had been a little 
wiser or a little less angry, you would have refrained 
from making that silly remark to the effect that the 
result of the trial was ‘perfectly lawlike and of 
course perfectly absurd.” Do you really believe 
that the “lawlike” and the ‘‘absurd” are identi- 
cal, or were you merely trying to catch the ears of 
the groundlings and assert your independence of 
corporate influences? And, if we will admit that 
the law relating to the responsibility of directors of 
corporations is too indefinite and has failed to keep 
pace with their increasing power and that it stands 
in need of definition and development, wiil you not 
confess that you have uttered a precious deal of 
nonsense on the subject and have given the judicious 
occasion to grieve? 

Meanwhile, all over the land, the process of tral 
by newspaper goes merrily on. And what an easy, 
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sure and altogether cheerful process it is! How 
swiftly, and with what an admirable confidence in 
its infallibility it progresses! Every penny sheet in 
the land is a tribunal of home-made justice. Con- 
viction follows suspicion, and punishment follows 
conviction, with the swiftness and inevitableness of 
gravitation. We suspect that people, especially 
lawyers, who do not like this method of disposing 
of grave charges, fail to realize how great an im- 
provement it is upon older and more primitive 
forms of extra-judicial procedure, such as tmal by 
combat, the ordeal of fire, and the like. In these 
the accused, whether innocent or guilty, sometimes 
got off with his life, but who ever heard of an es- 
cape from their modern substitute — unless indeed 
the offense charged was newspaper libel! More- 
over the earlier modes of trial had the sanction of 
religion, which was sheer superstition, while our 
modern equivalent has the sanction of that lovely 
substitute for religion, which its devotees call Pub- 
lic Opinion, and in whose voice they detect the ac- 
cents of the voice of God. But in other respects the 
modern device for dispensing with justice is very 
similar to the earlier ones. There is the same lofty 
disregard of law, the same sublime contempt for the 
processes of courts, and the same pious satisfaction 
in the results attained. It is not to be marveled, 
then, that these inerrant organs of a divine inspira- 
tion have little patience with the fallible decrees of 
our judges and the merely approximate results ob- 
tained by the operation of legal and judicial ma- 
chinery. In view of all which, no one will be sur- 
prised to learn that at the recent convention of the 
New York State Press Association, held at Bluff 
Point, on Lake Champlain, last week, it was unani- 
mously concluded that there are too many lawyers 
in the Legislature, and that the bar of the State 
constitutes the principal obstacle in the way of abol- 
ishing the control which the courts of law continue 
to exercise over the newspapers. This is veritable 
gospel truth, this last charge against the lawyers, 
and we are almost prepared to go a step further and 
claim that the bar of the land is the principal bul- 
wark of society and of our institutions against the 
persistent encroachments of a licentious press 





NOTES OF CASES. 





N Board, ete., v. Cincinnati Steam Heating Co., 
Supreme Court of Indiana, May 14, 1891, plain- 

tiff contracted with defendant’s principal contractor 
to furnish a steam-heating apparatus for a court- 
house, the plans agreed upon differing from the 
original specifications. Defendant, being unwilling 
to advance pay therefor to its principal contractor, 
paid an amount due thereon to plaintiff, who exe- 
cuted a bond for the completion of the work, which 
was verbally assented to by the defendant, and com- 
pleted the same. Defendant took possession of the 
building, and continued to use the heating appara- 
tus. Plaintiff sued for an unpaid balance. Held, 
that the contract was not a collateral one, and there 
was a consideration moving to defendant that took 








the promise out of the operation of the statute of 
frauds. Elliott, J., said: ‘*‘ Where the owner of 
property undertakes to pay for work and materials 
to be subsequently done and furnished by a sub- 
contractor in order to secure the completion of a 
building, in a case where the principal contractor 
has failed to carry on the work, the promise is an 
original one, and not within the statute of frauds. 
This principle is intrinsically just, and its enforce- 
ment does not in the slightest degree tend to the 
mischief the statute of frauds and perjuries was in- 
tended to repress. In the well-reasoned case of 
Emerson v. Slater, 22 How. 28, the Supreme Court 
of the United States gave the subject full consider- 
ation, and held that a promise similar to that made 
by the appellant was enforceable. It was there 
said: ‘But whenever the main purpose and object 
of the promisor is not to answer for another, but to 
subserve some pecuniary or business purpose of his 
own, involving either a benefit to himself or damage 
to the other contracting party, his promise is not 
within the statute, although it may be in form a 
promise to pay the debt of another, and although 
the performance of it may accidentally have the ef- 
fect of extinguishing that liability.’ It is possible 
that the language quoted states the doctrine rather 
too broadly, but we shall not inquire whether it 
does so or not; for here we are not required to de- 
cide what the rule is where the promise relates to 
the past, inasmuch as we are concerned only with 
what relates to the future at the time the new prom- 
ise was made. This is so because the only question 
in this case is whether the appellee is entitled to re- 
cover for work done and material furnished after 
the new contract was made. If the claim asserted 
was to the sum owing before the new promise was 
made, there would perhaps be more difficulty in 
solving the legal problem; but the sum due when 
the new promise was made was paid, so that the 
controversy concerns only the right to recover the 
sum that subsequently became due for work done 
and materials furnished. We do not decide, we 
may say by the way, that the sum due might not be 
recovered under the new promise, had it not been 
paid, We simply decide the question before us, 
and that relates to matters that at the time the new 
promise was made concerned the future, and not the 
past. These were promises in their nature severa- 
ble, and the valid promise may certainly be en- 
forced. Lowman v. Sheets, 124 Ind. 416. Resum- 
ing our consideration of the decided cases bearing 
directly upon the question before us, we take up 
that of Sezt v. Geise, 80 Ga. 698, where an owner 
promised to pay for materials furnished to complete 
a building then in progress of construction, and 
where it was said: ‘If the supply of lumber was 
about to stop, and the owner of the building pro- 
cured its continuance by promising to pay for it, his 
undertaking was not collateral, but original, and he 
is bound.’ Another case is that of Autzmeyer v. 
Ennis, 27 N. J. Law, 871, where the court said, 
speaking of the owner of a building: ‘He was in- 
terested in the completion of the work; he received 
the benefit of it, and he had it in his power to in- 














ar THE ALBANY LAW JOURNAL. 








demnify himself for the advance to Ennis by with- 
holding the money from the contractors.’ In dis- 
cussing a question which arose in a case very simi- 
lar to the present, the Supreme Court of Vermont 
said: ‘If in this case a third person make an entire, 
substantive and independent contract with him to 
perform the same service, this may be enforced, 
though not in writing, as it is not collateral.’ Sin- 
clair v. Richardson, 12 Vt. 33. But without quoting 
from the decisions, or commenting upon them, we 
cite some of them, and affirm that our conclusion 
that the appellant’s contract is original, and not 
collateral, is sustained by the overwhelming weight 
of authority. 
Crawford v. Edison (Ohio), 13 N. E. Rep. 82; Clif- 
Jord v. Iuhring, 69 lll. 401; Bayles v. Wallace, 10 
N. Y. Supp. 191; Hagadorn v. Lumber Co. (Mich.), 
45 N. W. Rep. 650; Railway Oo. v. Howrin (Tex.), 
98S. W. Rep. 661; Greenough v. Hicholtz (Penn.), 15 
Atl. Rep. 712; Fitzgerald v. Morrissey (Neb.), 15 N. 
W. Rep. 233; Young v. French, 35 Wis. 116. Of 
the cases cited by the appellant the only ones in 
point are Ellison v. Jackson Water Co., 12 Cal. 542; 
Noyes v. Humphreys, 11 Gratt. 636; Ware v. Stephen- 
son, 10 Leigh, 155. The Virginia cases are out of 
line with authority, and so is the California case. 
The latter cites as authority a single case, that of 
Puckett v. Bates, 4 Ala. 390, and that case is in con- 
flict with the later and better-considered case of 
Jolley v. Walker, 26 Ala. 690. Our own cases very 
clearly recognize the distinction between original 
and collateral contracts. The earlier cases are 
collected in Anderson v. Spence, 72 Ind. 315, and it 
was shown that the case of Green v. Creswell, 10 
Adol. & E. 453, which asserted a doctrine contrary 
to that here declared, had been overruled in Eng- 
land and denied in America. In Palmer v. Blain, 
55 Ind. 11, it was held that a promise by a third 
person to an execution creditor, that if the creditor 
would satisfy the execution he would pay the judg- 
ment, was not within the statute. A very similar 
decision was made in Frrash v. Polk, 67 Ind. 55. In 
Aughie v. Landis, 95 id. 419, it was held that a 
promise by a defendant to pay for work which the 
plaintiff agreed to do for a third person was not 
within the statutory inhibition. The case of Shaf- 
Ser v. Ryan, 84 Ind. 140, illustrates the difference 
between an original promise and a collateral one, as 
does also the case of Hackleman v. Miller, 4 Blackf. 
322. The case before us is not dependent upon the 
doctrine of novation, so that the cases of Langford 
v. Freeman, 60 Ind. 46; Krutz v. Stewart, 54 id. 
178; Crosby v. Jeroloman, 37 id. 264; Ellison v. 
Wisehart, 29 id. 32, are not of controlling influence. 
It is not dependent upon that doctrine, for the 
manifest reason that what was done after the new 
promise was made was done for the promisor, for 
its benefit, and at its request, and it is-only for the 
value of what was so done that the appellee sues. 
As to the value of the work and materials furnished 
under the new promise, the contract was one be- 
tween the appellee and the appellant, and it did not 
concern any debt due from Miller to the former.” 


A 





Yoeman v. Mueller, 33 Mo. App. 343;. 








In Bruyn v. Russell, New York Supreme Court, 
General Term, Third Department, May 21, 1891, 38 
N. Y. St. Rep. 50, it was held that the words 
‘*value received” in a promissory note import a 
consideration, but if the evidence upon the question 
of consideration is equally balanced, the plaintiff 
must fail. It does not lie with the defendant to 
show that the note was without consideration. The 
burden throughout the case is upon the plaintiff to 
show that upon all the evidence there was a consid- 
eration. Learned, P. J., said: “ This question was 
considered in Perley v. Perley, 144 Mass. 104. The 
court said of a note that its production and proof of 
defendant’s signature made a prima facie case. 
‘But the burden of proving a consideration still re- 
mains on the plaintiff, notwithstanding this pre- 
sumption, and if there is any evidence on this point 
in behalf of the defendant, the plaintiff must show 
by a preponderance of the whole evidence that the 
note was given for a valuable consideration.’ The 
court pointed out that if the defendant sought to 
meet the note, not by evidence showing want of 
consideration, but by proving another and distinct 
proposition, then the burden of proving the 
latter proposition was on him. For instance, if 
he attempted to meet the note by proving 
payment, the burden of that proof would be on 
him. But, on the other hand, when the defendant 
disputed the fact of a consideration and produced 
evidence to show that no consideration existed, 
then on that point the burden remained with the 
plaintiff on the whole evidence. This same doc- 
trine is held in Simpson v. Davis, 119 Mass. 269; 
Delano v. Bartlett, 6 Cush. 364; where it was held 
that the evidence on both sides, being applicable to 
the same issue of consideration, the jury were prop- 
erly instructed that the burden was, throughout, on 
the plaintiff to satisfy them on the whole evidence 
of the consideration of the note. This doctrine is 
recognized in Carnright v. Gray, 57 Hun, 518, in 
both the prevailing and dissenting opinions. The 
rule is laid down in 1 Daniel on Negotiable Instru- 
ments, section 164, where it is said, ‘if the whole 
evidence offered on both sides leaves it in doubt 
whether there was any good consideration or not, 
the plaintiff fails of making out his case, and the 
defendant will be entitled to a verdict.’ We have 
examined the cases cited by the plaintiff on this 
point, and we do not think that they hold the con- 
trary of this proposition. Keteltas v. Myers, 19 N.Y. 
231, and Underhill v. Phillips, 10 Hun, 591, and 
Peets v. Bratt, 6 Barb. 662, presented questions of 
pleading. Foote v. Valentine, 48 Hun, 475, held 
that affirmative proof of consideration was not nec- 
essary in the outset, when a note written for value 
received was given in evidence. Ravbitschek v. 
Blank, 80 N. Y. 478, held that on the evidence 
there was no proof of want of consideration. The 
point was not involved in Kimball v. Huntington, 
10 Wend. 679. The question presented in this case 
was not passed upon in these cases. General ex- 
pressions may be found that the words ‘value re- 
ceived ’ are prima facie sufficient, and that the plain- 
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tiff may rest on them, the defendant then being 
permitted to give evidence of a want of considera 

tion. But the point we are considering is where 
the burden lies on the whole evidence, and we think 
it lies with the plaintiff. And on this point it seems 
to us that the learned justice used language in his 
charge which would mislead the jury, and which 
would induce them to think that the defendant 
must satisfy them that the note was without consid- 
eration, while the true rule is that the plaintiff must 
satisfy them that the note had a good consideration. 
This view is strengthened by the remarks of the 
learned justice, when the defendant moved for a 
nonsuit on the ground, among others, that it ap- 
peared that the note was without consideration. 
The learned justice said that there had been no 
abandonment by the plaintiff of her legal presump- 
tion in respect to the consideration of the note by 
the introduction of any testimony which showed, or 
tended to show, what the consideration of it was. 
This seems to imply that if the plaintiff had given 
evidence tending to show the actual consideration, 

the introduction of such evidence would have been 
au abandonment of the legal presumption, and 
hence that the failure to give such evidence made 
the legal presumption stronger than it would have 
been if such evidence had been given. This tends 
to show that the meaning of the charge was that the 
defendant must have a preponderance of evidence 
before the jury could find that there was no consid- 
eration. To test this, let us suppose that the plain- 
tiff had herself been called as a witness, and had 
testified to the same circumstances as to the execu- 
tion of the note which she stated to Mr. Bruyn. 
Could there have beena recovery? Yet the testi- 
mony of Mr. Bruyn, not contradicted by her, is 
almost as weighty as her own testimony would have 
been. When we consider that Mr. Bruyn was the 
plaintiff’s own witness, and that she therefore must 
be held to have believed him to be truthful, and 
that she does not deny that she made the statement 
to which he testified, it is difficult to understand 
how the jury could have found that there was a 
good consideration, unless they guve to the words 
‘value received ’ in the note some greater legal ef- 
fect than they are properly entitled to have. They 
may have thought that a legal presumption was 
weightier than the testimony of an honest witness,” 
In the same case it was held that when the genuine- 
ness of a signature is to be determined, not by the 
testimony of those who saw it written, or by any 
such direct evidence, but by the belief of witnesses 
as to its resemblance to other writings, and by the 
comparison of other writings, the appellate court, if 
such other writings are produced before it, is sub- 
stantially as well able to judge as the jury. The 
court stated that from an examination of the exhib- 
its produced at the trial and on the appeal, it was 
satified that the note was not given, and in answer 
to the suggestion that the jury had twice held the 
note to be genuine, said: ‘‘And we may say that 
where the plaintiff is a woman, and the defendants 
are executors of a deceased old bachelor of good 
means, and where a glamour of elderly affection is 





hinted at in the evidence, we need not be surprised 
if a jury should find a note to be in the handwriting 
of the deceased, though it were printed on a type- 


writer.” 
—_——_—_—_—_—_——. 


THE BACCARAT SCANDAL — SIR EDWARD 
CLARKE. 


‘HE statement which has been going the rounds of 
the press that several English clubs propose to ex- 
pel Sir Edward for his remarks upon the Prince of 
Wales during the trial of Sir William Gordon Cum- 
ming’s case, and that Her Majesty and her council are 
to consider the matter, recalls Wendell Phillip’s re- 
marks upon the duty of a fearless lawyer, and his con- 
trast between such, and one who counted favor or 
success at the expense of a fearless discharge of duty. 
** Suppose we stood in that lofty temple of jurispru- 
dence — on either side of us the statues of the great 
lawyers of every age and clime — and let us see what 
part New England—Puritan, educated, free New Eng- 
land—would bear in the pageant. Rome points to a 
colossal figure and says, ‘That is Papinian, who, when 
the Emperor Caracaila murdered his own brother, and 
ordered the lawyer to defend the deed, went cheerfully 
to death, rather than sully his lips with the atrocious 
plea; and that is Ulpian, who, aiding his prince to 
put the army below the law, was massacred at the foot 
of a weak, but virtuous throne.’ 

“And France stretches forth her grateful hands, 
crying, ‘That is D’Aguesseau, worthy, when he went 
to face an enraged king, of the farewell his wife ad- 
dressed him—‘ Go! forget that you have a wife and 
children to ruin, and remember only that you have 
France to save.’ 

‘‘ England says, ‘ That is Coke, who flung the laurels 
of eighty years in the face of the first Stuart, in de- 
fense of the people. This is Selden, on every book of 
whose library you saw written the motto of which he 
lived worthy, ‘ Before every thing, Liberty!’ That is 
Mansfield, silver-tongued, who proclaimed— 

* Slaves cannot breathe in England ; if their lungs 
Receive our air, that moment they are free.’ 
This is Romilly, who spent life trying to make law 
synonymous with justice, and succeeded in making life 
and property safer in every city of the empire. And 
that is Erskine, whose eloquence, spite of Lord Eldon 
and George III, made it safe to speak and to print. 

“Then New England shouts, ‘This is Choate, who 
made it safe to murder; and of whose health thieves 
asked before they began to steal.’ 

“Always think twice when saints and sinners, hon- 
est men and editors, agree in a eulogy.”’ 

English clubs and British royalty will do well to 
ponder upon these remarks before acting. 


———_—_—__»—___——_—— 


CONSTITUTIONAL LAW—SHIPS ON INLAND 
RIVERS — LIMITING LIABILITY. 


— 


UNITED STATES SUPREME COURT, MAY 25, 1891. 


MATTER OF GARNETT. 

The Federal statute (Act June 19, 1886, § 4) which extends the 
benefit of the Limited Liability Act to the owners of 
steamboats used on rivers in inland navigation is consti- 
tutional and valid. 


ETITION for writ of prohibition to the judge of 
the District Court of the United States for the 
Eastern Division of the Southern District of Georgia. 


Saml. B. Adams, for petitioners. 


R. G. Erwin, for respondents. 
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BRADLEY, J. This is a petition for a writ of pro- 
hibition to be directed to the judge of the District 
Court of the United States for the Eastern Division 
of the Southern District of Georgia, to prohibit said 
judge from taking further cognizance of a certain suit 
instituted before him in said court. The suit sought 
to be prohibited is a libel filed in said court by John 
Lawton, owner of the steamboat Katie, seeking a de- 
cree for limited liability for the loss and damage which 
accrued by fire on said steamboat in the Savannah 
river on the 12th of October, 1887. 40 Fed. Rep. 480. 
A copy of this libel is annexed to the petition for pro- 
hibition. It sets out the facts that Lawton was the 
owner of the steamboat; that she was an enrolled ves- 
sel of the United States, duly licensed to carry on the 
coasting trade; that she had for twenty years been 
engaged in transporting merchandise, goods and com- 
modities from and to the ports of Savannah and Au- 
gusta, and intermediate ports and landings on the Sa- 
vannah riyer, in the States of South Carolina and 
Georgia; and that some of the said goods were trans- 
ported by said steamboat as one of the through lines 
of carriers, issuing through bills of lading to and from 
ports and places within the State of Georgia and ports 
and places in other States of the United States and 
foreign countries. The libel then states that on the 
8th of October, 1887, the said steamboat left Augusta 
for Savannah and intermediate places on the river in 
South Carolina and Georgia, intending to load a cargo 
chiefly of cotton, being properly manned and equipped ; 
that on the 10th day of October, having then on board 
six hundred and forty-three bales of cotton, she left a 
landing called “ Burton's Ferry,’’ and shortly after 
struck on a sand-bar, and notwithstanding the utmost 
endeavor of master and crew, remained there till Oc- 
tober 12th, when fire was discovered in the cotton 
near the bow of the steamboat; that the fire spread 
with great rapidity, and some of the bales of cotton 
had to be thrown overboard to prevent it from spread- 
ing more; and after three hours of the hardest and 
most hazardous work, the master and crew succeeded 
in clearing the bow of the burning cotton, and saving 
the vessel and a portion of the cargo, but leaving the 
vessel much burned and damaged. A list of the cargo 
was attached to the libel, which proceeded to state 
that nearly all of the consignees of the cotton lost or 
damaged had brought suits against the libellant; anda 
list of the suits was also appended to the libel, in two 
of which attachments were issued; that the amount 
thus sued for, and the loss and damage happening by 
means of said fire, exceeded the value of the said 
steamboat and her freight on said voyage; that the 
fire was not caused by any negligence of the libellant, 
or of the master and crew, and that by reason of the 
exception against fire contained in the bills of lading 
and receipts, the libellant was not liable for the loss 
and damage caused by said fire; that libellant did not 
know the cause of the fire, nor had any information as 
to the cause, not being on board of the vessel at the 
time; and that all the loss, destruction and damage to 
the bales of cotton happened by means of said fire, and 
that said fire was not caused by the design or neglgct 
of the libellant, but was solely caused without his 
privity or knowledge. After an allegation that the 
Savannah river isa navigable stream lying partly in 
Georgia and partly in South Carolina, and that the 
contracts for carrying the cotton were maritime con- 
tracts, the libellant proceeded to contest his entire lia- 
bility, under the act of Congress in that behalf, and 
under the bills of lading; and if he should be held lia- 
ble he claimed the benefit of limited liability. The 
libel concluded with the usual prayer for appraisement 
of the vessel, and a monition to all persons claiming 
damages to appear, etc. The petitioners, who now 
come to this court for a prohibition, allege that they 
are cotton factors and commission merchants, resid- 





ing and doing business in Savannah, and that they 
were the consignees of the cotton constituting the 
cargo of the said steamboat, except a few bales. They 
state that the said steamboat was engaged exclusively 
in inland navigation of the Savannah river, between 
the ports of Augusta and Savannah and intermediate 
ports and places on either side of the said river, and 
that she was not a sea-going vessel. They further state 
the various suits brought by them respectively, 
namely, ten different suits, mostly in the City Court 
of Savannah, for different sums, amounting in the ag- 
gregate to nearly $16,000; and that in all of said suits, 
except two attachments, personal service was made on 
the said Lawton, the owner of said steamboat. The 
petitioners further state the filing of the said libel, and 
that an appraisement of the steamboat and freight had 
been made, amounting to a total of $3,496.75, for which 
sum the said Lawton had entered into the usual stipu- 
lation. They further state that afterward, on the 9th 
of April, 1888, they objected to the said District Court 
taking further cognizance of the case, and moved to 
dismiss the libel on the grouuds that the said court 
was without jurisdiction in the premises, and that the 
fourth section of the act of Congress, approved June 
19, 1886, on which the said action was based, is uncon- 
stitutional and void; but that the said court overruled 
the said motion, and determined to proceed with 
the further cognizance of the cause. The petitioners 
further state, and rely upon, the fact that the greater 
part of the cotton was shipped by Georgia consignors 
from divers points or places within the State of 
Georgia, to be transported to Savannah, Georgia, to 
consignees who were residents and citizens of Savan- 
nah, and was the subject of a commerce strictly in- 
ternal. The act of Congress to which the petitioners 
refer as being the act on which the libel of Lawton was 
based, and which they contend is unconstitutional and 
void, is the fourth section of the act approved June 
19, 1886, entitled “An act to abolish certain fees for 
official services to American vessels, and to amend the 
laws relating to shipping commissioners, seamen and 
owners of vessels, and for other purposes.’’ 24St. 79. 
By the section referred to, section 4289 of the Revised 
Statutes was amended so as to read as follows: ‘‘ § 4289. 
The provisions of the seven preceding sections, 
and of section 18 of an act entitled ‘An act to remove 
certain burdens on the American merchant marine 
and encourage the American foreign carrying trade, 
and for other purposes, approved June 26, 1884, relat- 
ing to the limitations of the liability of the owners of 
vessels, shall apply to all sea-going vessels, and alsu to 
all vessels used on lakes or rivers or in inland naviga- 
tion including canal-boats, barges and lighters.’’’ The 
purport and effect of this section is apparent from an 
inspection of the original Limited Liability Act, passed 
March 3, 1851. 9 St. 635. After exempting ship-own- 
ers from liability for loss or damage occasioned by fire 
on board of their ships, happening without any design 
or neglect of theirs, and for loss of precious metals or 
jewelry on which they or the masters of their vessels 
have not received written notice; and declaring that 
their liability shall in no case exceed the value of their 
interest in the ship and freight then pending, for any 
loss, damage or injury to any property caused by the 
master, crew or other persons, without their privity or 
knowledge; and making other provisions for carrying 
out the design of the act—a final clause is added in the 
words following, to-wit: ‘‘This act shall not apply 
to the owner or owners of any canal-boat, barge or 
lighter, or to any vessel of any description whatever, 
used in rivers or inland navigation.” The whole act 
was afterward carried into the Revised Statutes, and 
constitutes sections 4281-4289, inclusive, the section re- 
specting precious metals and jewelry having been 
somewhat enlarged by an amendment made in 1871. The 
final words of the act above quoted constitute section 
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4289 of the Revised Statutes, which, as. before stated, 
was amended by the act of 1886 so as to make the Lim- 
ited Liability Act apply toall kinds of vessels, not only 
sea-going vessels, but those used on lakes or rivers, or 
in inland navigation, including canal-boats, barges and 
lighters. The fourth section of the act of 1886 also 
regulates the application of the eighteenth section of 
an act approved June 26, 1884 (23 St. 57), which reduced 
the individual liability of a ship-owner for all debts 
and liabilities of the ship to the proportion of his indi- 
vidual share in the vessel. This section requires no 
further notice. The only question in the case there- 
fore is whether the fourth section of the act of 1886, 
extending the Limited Liability Act to vessels used 
on a river in inland navigation, like the steamboat in 
question is, as contended, unconstitutional and void. 

It is unnecessary to inquire whether the section is 
valid as to all the kinds of vessels named in it; if it is 
valid as to the kind to which the steamboat Katie be- 
longs, it is sufficient for the purposes of thiscase. And 
this question, we think, can be solved by a reference 
to two or three propositions which have become the 
settled law of this country. It is unnecessary to in- 
voke the power given to Congress to regulate com- 
merce with foreign nations, and among the several 
States, in order to find authority to pass the law in 
question. The act of Congress which limits the lia- 
bility of ship-owners was passed in amendment of 
the maritime law of the country, and the power to 
make such amendments is co-extensive with that law. 
It is not confined to the boundaries or class of subjects 
which limit and characterize the power to regulate 
commerce; but in maritime matters, it extends to all 
matters and places to which the maritime law extends. 
The subject has frequently been up for consideration 
by this court for many years past, and but one view 
has been expressed. It was gone over so fully however 
in the late case of Butler v. Steamship Co., 130 U. 8. 
527, that we cannot do better than to quote a single 
passage from the opinion of the court in thatcase. We 
there said: ‘* The law of limited liability, as we have 
frequently had occasion to assert, was enacted by Con- 
gress as a part of the maritime law of this country, 
and therefore it is co-extensive, in its operation, with 
the whule territorial domain of that law. Norwich Co. 
v. Wright, 18 Wall. 104, 127; The Lottawanna, 21 id. 
558, 577; The Scotland, 105 U. 8. 24, 29, 31; Providence 
& N. Y.S.S. Co. v. Hill Manufacturing Co., 109 id. 
578, 593. In The Lottawanna we said: ‘It cannot be 
supposed that the framers of the Constitution contem- 
plated that the law should forever remain unalterable. 
Congress undoubtedly bas authority under the com- 
mercial power, if no other, to introduce such changes 
as are likely to be needed.’ Page 577. Again on page 
575, speaking of the maritime jurisdiction referred to 
in the Constitution, and the system of law to be ad- 
ministered thereby, it was said: ‘The Constitution 
must have referred to a system of law co-extensive 
with, and operating uniformly in, the whole country. 
It certainly could not have been the intention to place 
the rules and limits of the maritime law under the dis- 
posal and regulation of the several States, as that 
would have defeated the uniformity and consistency 
at which the Constitution aimed on all subjects of a 
commercial character affecting the intercourse of the 
States with each other or with foreign States.’ In The 
Scotland this language was used: ‘ But it is enough to 
say that the rule of limited responsibility is now our 
maritime rule. It is the rule by which, through the 
act of Congress, we have announced that we propose 
to administer justice in maritime cases.’ Page 31. 
Again in the same cuse (p. 29) we said: ‘ But while 
the rule adopted by Congress is the same as the rule 
of the general maritime law, its efficacy as a rule de- 
pends upon the statute, and not upon any inherent 
force of the maritime law. As explained in The Lot- 








tawanna, the maritime law is only so far operative as 
law in any country as it is adopted by the laws and 
usages of that country; and this particular rule of the 
maritime law had never been adopted in this country, 
until it was enacted by statute. Therefore while it is 
now a part of our maritime law, it is nevertheless stat- 
ute law.’ Andiu Providence & N. Y. S. S. Co. v. Hiil 
Manufacturing Co., it was said: ‘The rule of limited 
liability prescribed by the act of 1851 is nothing more 
than the old maritime rule, administered in courts of 
admiralty in all countries except England, from time 
immemorial; and if this were not so, the subject-mat- 
ter itself is one that belongs to the department of 
maritime law.’ Page 593. These quotations are be- 
lieved to express the general, if not unanimous, views 
of the members of this court for nearly twenty years 
past, and they leave us in no doubt, that while the 
general maritime law, with slight modifications, is ac- 
cepted as law in this country, it is subject to such 
amendments as Congress may see fit to adopt. One 
of the modifications of the maritime law, as received 
here, was a rejection of the law of limited liability. 
We have recited that. Congress has restored that ar- 
ticle to our Maritime Code. We cannot doubt its power 
to do this. As the Constitution extends the judicial 
power of the United States to ‘all cases of admiralty 
and maritime jurisdiction,’ and as this jurisdiction is 
held to be exclusive, the power of legislation on the 
same subject must necessarily be in the National Leg- 
islature, and not in the State Legislatures. It is true 
we have held that the boundaries and limits of the ad- 
miralty and maritime jurisdiction are matters of judi- 
cial cognizance, and cannvot be affected or controlled 
by legislation, whether State or National. Chief Jus- 
tice Taney, in The St. Lawrence, 1 Black, 522, 526, 527; 
The Lottawanna, 21 Wall. 558, 575, 576. But within 
these boundaries and limits the law itself is that which 
has always been received as maritime law in this 
country, with such amendments and modifications as 
Congress may from time to time have adopted. It be- 
ing cleur then that the Jaw of limited liability of ship- 
owners isa part of our Maritime Code, the extent of 
its territorial operation (as before intimated) cannot 
be doubtful. It is necessarily co-extensive with that 
of the general admiralty and maritime jurisdiction, 
and that by the settled law of this country extends 
wherever public navigation extends—on the sea and 
the great inland lakes, and the navigable waters con- 
necting therewith. Waring v. Clarke, 5 How. 441; The 
Genesee Chief v. Fitzhugh, 12 id. 443; Jackson v. The 
Magnolia, 20 id. 286; The Commerce, 1 Black, 574.’ 
Pages 575-577. 

It being established therefore that the law of lim- 
ited liability is part of the maritime law of the United 
States, it only remains to determine whether that law 
may be applied to navigable rivers above tide-water, 
such as the Savannah river, and to vessels engaged in 
commerce on such a river, like the steamboat Katie, 
in this case. Of this there can be no doubt whatever. 
The question has been settled by along course of de 
cisions, some of which are here referred to: The Gen- 
esee Chief v. Fitzhugh, 12 How. 443; Fretz v. Bull, id. 


466; Jackson v. The Magnolia, 20 id. 296; Nelson v. 


Leland, 22 id. 48; The Commerce, 1 Black, 574; The 
Hine v. Trevor, 4 Wall. 555; The Belfast, 7 id. 624; The 
Eagle, 8 id. 15; The Daniel Ball, 10 id. 557; The Mon- 
tello, 20 id. 430; Ex parte Boyer, 109 U. 8S. 629. In all 
of these cases it was held that the admiralty and mari- 
time jurisdiction granted to the Federal government 
by the Constitution of the United States is not lim- 
ited to tide-waters, but extends to all public navigable 
lakes and rivers. In some of the casos it was held dis- 
tinctly that this jurisdiction does not depend on the 
question of foreign or inter-State commerce, but also 
exists where the voyage or contract, if maritime in 
character, is made and to be performed wholly within 
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asingle State. Mr. Justice Clifford, in the opinion of the 
court in The Belfast, said: ‘‘ Principal subjects of ad- 
miralty jurisdiction are maritime contracts and mari- 
time torts, including captures jure belli, and seizures 
on water for municipal and revenue forfeitures. (1) 
Contracts, claims or service, purely maritime and 
touching rights and duties appertaining to commerce 
and navigation, are cognizable in the admiralty. (2) 
Torts or injuries committed on the navigable waters, 
of acivil nature, are also cognizable in the admiralty 
courts. Jurisdiction in the former case depends upon 
the nature of the contract, but in the latter depends 
entirely upon locality. * * * Navigable rivers 
which empty into the sea, or into the bays and gulfs 
which form a part of the sea, are but arms of the sea, 
and are as much within the admiralty and maritime 
jurisdiction of the United States as the sea itself. 
Difficulties attend every attempt to define the exact 
limits of admiralty jurisdiction, but it cannot be made 
to depend upon the power of Congress to reguiate 
commerce, as conferred in the Constitution. They 
are entirely distinct things, having no necessary con- 
nection with one another, and are conferred, in the 
Constitution, by separate and distinct grants.” Jack- 
son v. The Magnolia was a case of collision between 
two steamboats on the Alabama river, far above tide- 
water, and within the jurisdiction of a county. A 
libel in admiralty was filed by one of the parties in the 
District Court of the United States, which was dis- 
missed on the ground of want of jurisdiction. This 
court reversed the decree and maintained the admi- 
ralty jurisdiction. Mr. Justice Grier, delivering the 
opinion of the court, said: ‘ Before the adoption of 
the present Constitution, each State, in the exercise of 
its sovereign power, had its own court of admiralty, 
having jurisdiction over the harbors, creeks, inlets 
and public navigable waters connected with the sea. 
This jurisdiction was exercised not only over rivers, 
creeks and inlets, which were boundaries to or passed 
through other States, but also where they were wholly 
within the State. Such a distinction was unknown, 
nor (as it appears from the decision of this court in 
the case of Waring v. Clarke, 5 How. 441) had these 
courts been driven from the exercise of jurisdiction 
over torts committed on navigable water within the’ 
body of a county, by the jealousy of the common-law 
courts. When therefore the exercise of admiralty and 
maritime jurisdiction over its public rivers, ports and 
havens was surrendered by each State to the govern- 
ment of the United States, without an exception as to 
subjects or places, this court cannot interpolate one 
into the Constitution, or introduce an arbitrary dis- 
tinction which has no foundation in reason or prece- 
dent.’’ In Nelson v. Leland the same conclusion was 
reached, and the same doctrine maintained. That was 
also a case of collision between a steamer and a flat- 
boat on the Yazoo river, which lies wholly in the State 
of Mississippi, and empties into the Mississippi river. 
In the case of The Commerce it was held, that in order 
to bring a case of collision within the admiralty juris- 
diction of the Federal courts, it is not necessary to 
show that either of the vessels was engaged in foreign 
commerce, or commerce between the States. Mapi- 
time torts, such as collision, etc., committed on navi- 
gable waters above tide-water, are cognizable in the 
admiralty, without reference to the voyage or destina- 
tion of either vessel. In the case ot The Belfast it was 
decided, that on an ordinary contract of affreightment, 
the shipper has a maritime lien which may be en- 
forced in the admiralty courts, although the contract 
be for transportation between ports and places within 
the same State, provided it be upon navigable waters, 
to which the general jurisdiction of the admiralty ex- 
tends. In thecase of The Montello it was held that 


Fox river, in Wisconsin, is a navigable river, although 
made such by artificial improvements, and that a 





steamer navigating the same is subject to the laws of 
the United States with regard to the enrollment and 
license of vessels, and is liable to be proceeded against 
in admiralty for non-compliance with such laws. In 
Ex parte Boyer it was decided that the admiralty ju- 
risdiction extends to a steam canal-boat in case of 
collision between her and another canal-boat, while 
the two boats were navigating the [llinois and Lake 
Michigan canal, although the libellant’s boat was 
bound from one piace in Illinois to another place in 
the same State. Mr. Justice Blatchford, delivering the 
opinion of the court in that case, said: ‘‘ Within the 
principles laid down by this court in the cases of The 
Daniel Ball, 10 Wall. 557, and The Montello, 20 id. 430, 
which extended the salutary views of admiralty juris- 
diction applied in The Genesee Chief, 12 How. 443; The 
Hine v. Trevor, 4 Wall. 555, and The Eagle, 8 id. 15 — 
we have no doubt of the jurisdiction of the District 
Court in this case. Navigable water, situated as this 
canal is, used for the purposes for which it is used, a 
highway for commerce between ports and places in 
different States, carried on by vessels such as those in 
question here, is public water of the United States, 
and within the legitimate scope of the admiralty ju- 
risdiction conferred by the Constitution and statutes 
of the United States, even though the canal is wholly 
artificial, and is wholly within the body of a State, 
and subject to its ownership and control; and it makes 
no difference as to the jurisdiction of the District 
Court that one or the other of the vessels was at the 
time of the collision on a voyage from one place in the 
State of Illinois, to another place in that State. The 
Belfast, 7 Wall. 624.’’ 1n view of the principles laid 
down in the cases now referred to, we have no hesita- 
tion in saying that the Savannah river, from its mouth 
to the highest point to which it is navigable, is subject 
to the maritime law and the admiralty jurisdiction of 
the United States. It follows, asa matter of course, 
that Congress, having already, by the act of 1851, 
amended the maritime law by giving the benefit of a 
limited liability to the owners of all vessels navigat- 
ing the oceans and great lakes of the country, and 
withholding it from the owners of vessels used in 
rivers or inland navigation, was perfectly competent 
to abolish that restriction in 1886, and extend the same 
beneficent rule to the latter class also. We think that 
the act in question, namely, the fourth section of the 
act of 1886, is a constitutional and valid law. As re- 
gards the steamboat itself, and the business in which 
she was engaged, in view of the authorities already re- 
ferred to, there is not the slightest doubt that the case 
was one within theadmiralty jurisdiction. The steam- 
boat was a regularly enrolled and licensed vessel of 
the United States, and was engaged in maritime com- 
merce on the Savannah river, one of the navigable 
rivers of the United States. 
The writ of prohibition is denied. 


—_——_-—_——— 


CONSTITUTIONAL LAW—FOREIGN EXPRESS 
COMPANIES — LICENSE FEES — INTER- 
STATE COMMERCE. 


UNITED STATES SUPREME COURT, MAY 25, 1891. 


CRUTCHER V. COMMONWEALTH OF KENTUCKY. 


A State statute required the agent of a foreign express com 
pany doing business in th: State to pay a licens: fee of $5 
and deposit with the auditor: a statement of the company’s 
assets and liabilities, showing that it has an actual capi- 
tal of at least $150,000, held unconstitutional, as an inter- 
ference with inter-State commerce, in so far as it applies 
to companies transporting goods between points in the 
State and points in other States, though the company 
may also transport between points within the State. 
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N error to the Court of Appeals of the State of Ken- 
tucky. 
W. W. MacFarland, for plaintiff in error. 


J. P. Helm, for the Commonwealth. 


BRADLEY, J. Thiscase arose at Frankfort, Frank- 
lin county, Ky., upon an indictment found against 
Crutcher, the plaintiff in error, in the Franklin Cir- 
cuit Court, for acting and doing business as agent for 
the United States Express Company, alleged to be an 
express company not incorporated by the laws of Ken- 
tucky, but trading and doing business as a common 
carrier by express of goods, merchandise, money and 
other things of value in and through the county and 
State aforesaid, without having any license so to do 
either for himself or the company. Crutcher, being 
arrested and brought before the court, tendered a 
special plea setting forth the facts with regard to 
his employment and the business of the company, and 
among other things that said company was a joint- 
stock company, incorporated and having its principal 
office in the city of New-York in the State of New 
York, which plea was refused. He then pleaded “ not 
guilty,’ and the parties filed an agreed statement of 
facts; and by consent the matters of law and fact 
were submitted to the court, and the defendant was 
found guilty and sentenced to pay a fine of $100 and 
the costs of prosecution. The agreed statement of facts 
was as follows: “It is agreed that the defendant is agent 
of the United States Express Company, a foreign cor- 
poration doing the business ordinarily done by express 
companies in this country, of carrying goods and 
freight for hire, not only from points in this State to 
other points in this State, but also of carrying same 
character of freight from points within this State to 
points without this State, in divers parts of the United 
States, and vice versa. And defendant, agent at 
Frankfort, Ky., never obtained any license to do such 
business, nor did said express company obtain ary li- 
cense from the State of Kentucky. The proportion of 
business done by the said company within and with- 
out this State for the month of November, 1888, is 
showu by a statement herewith filed marked ‘ X,’ and 
thesame proportion of business within and without 
this State, approximately, is generally done by said 
company.” The detailed statement referred to, 
marked ‘X,’ showed the total amount of business 
done by the company at the Frankfort office in No- 
vember, 1888, to have been $226.71, of which 256.14, or 
not quite one-fourth of the whole, was business done 
entirely within the State; and the remainder, $170.57, 
was done partly within and partly without the State; 
that is, the goods were brought into the State from 
places without the State, or were carried from the 
State to places without the State. Of course the lat- 
ter or largest portion was comprised within the cate- 
gory of inter-State commerce. The defendant upon 
these facts moved fora new trial, which was refused, 
and also for an arrest of judgment, which was denied, 
and a bill of exceptions was taken. The case was then 
appealed to the Court of Appeals of Kentucky, and the 
judgment was affirmed. The ground taken for revers- 
ing the judgment was that the statute of Kentucky 
ander which the indictment was found was repugnant 
to the power given to Congress by the Constitution of 
the United States, to regulate commerce among the 
several States. 

The law in question was passed in 1860, and is as fol- 
lows: ‘An act to regulate agencies of foreign express 
companies: Section 1. Be it enacted by the General 
Assembly of the Commonwealth of Kentucky, that it 
shall not be lawful, after the first day of May, 1860, for 
any agent of any express company, not incorporated 
by the laws of this Commonwealth, to set up, establish 
or carry on the business of transportation in this State 








without first obtaining a license from the auditor of 
public accounts to carry on such business. Sec. 2. Be- 
fore the auditor shall issue such license to any agent 
of any company incorporated by any State of the 
United States, there shall be filed in his office a copy 
of the charter of such company, anda statement made 
under oath of its president or secretary, showing its 
assets and liabilities, and distinctly showing the 
amount of its capital stock, and how the same has been 
paid, and of what the assets of the company consist, 
the amount of losses due and unpaid by said company, 
if any, and all other claims against said company or 
other indebtedness, due or not due, and such statement 
shall show that the company is possessed of an actual 
capital of at least $150,000, either in cash or in safe in- 
vestment, exclusive of stock notes. Upon the filing of 
the statement above provided, and furnishing the aud- 
itor with satisfactory evidence of such capital, it shall 
be his duty to issue license to such agent or agents as 
the company may direct to carry on the business of 
expressing or transportation in this State. Sec. 3. Be- 
fore the auditor shall issue license to any agent of any 
express or transportation company incorporated by 
any foreign government, or any association or part- 
nership acting under the laws of any foreign govern- 
ment, there shall be filed in his office a statement set- 
ting forth the act of incorporation or charter, or the 
articles of association, or by-laws under which they 
act, and setting forth the matters required by the pre- 
ceding section of this act to be specified; and satisfac- 
tory evidence ’shall be furnished to the auditor that 
such company has on deposit in the United States, or 
has invested in the stock of some one or more of the 
United States, or in some safe dividend-paying stocks 
in the United States, the sum of $150,000, which state- 
ment shall be verified by the oath of the president of 
such company, its general agent in the United States, 
or the agent applying for such license; and upon the 
due filing of such statement and furnishing the auditor 
with satisfactory evidence of such deposit or invest- 
ment, it shall be his duty to issue such license tothe 
agent or agents applying for the same. Sec.4. The 
statements required by the foregoing sections shall be 
renewed in each year thereafter, either in the months 
of January or July; and the auditor, on being satis- 
fied that the capital or deposit, consisting of cash se- 
curities or investments as provided in this act, remain 
secure to theamounut of $150,000, shall renew such li- 
cense.”’ ‘*Sec. 8. Any person who shall set up, estab- 
lish, carry on or transact any business for any trans- 
portation or express company not incorporated by the 
law of this State, without having obtained license as 
by this act required, or who shall in any way violate 
the provisions of this act, shall be fined for every such 
offense not less than $100 nor more than $500, at the 
discretion of a jury, to be recovered as like fines in 
other cases. Sec. 9. For any license issued by the au- 
ditor under this act, and for each renewal thereof, he 
shall be allowed thesum of #2.50, to be paid by the 
agent or company taking out such license.” 

An amendatory act passed in 1866 raised the license 
fee to $5, and imposed a fee of $5 for filing copy of 
charter, and $10 for filing an original or annual state- 
ment. The Supreme Court of Kentucky, in disposing 
of the case, gave the following opinion (Crutcher v. 
Commonwealth, 12 S. W. Rep. 141): ‘‘ It seems to us 
that the case of Woodward v. Com., 78. W. Rep. 613, 
in which the statute appears in full (decided by this 
court at its last term), determines the question now 
presented. Counsel for the appellant now claims that 
the statute of this State is invalid, as its effect is to 
regulate commerce among the several States. The 
agent of the express company was fined for not paying 
to the auditor a fee of $5, or rather for failing to take 
outa license required by the act regulating the agen- 
cies of foreign express companies, passed in March, 
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1860, and amended by the act of 1866. That the com- 
pany of which the appellant is agent is a corporation 
created by the laws of New York, doing business in 
this State as a carrier of goods, wares and merchandise 
is conceded; and that it transports goods, etc., out of 
the State into other States, and all other species of 
property usually incident to such transportation, is ad- 
mitted, both into the State and out of it. It appears 
that at least fifty per cent of the business done by this 
agent consists in the carrying of goods from the place 
of his agency, Frankfort, to other States. That the 
carrying and transportation of goods from one State 
to another is a branch of inter-State commerce is not 
controverted, but it is claimed that there is nothing in 
the legislation imposing on those who desire to act as 
the agents of this foreign corporation the burden of 
paying to the auditor the fee of #5 for recording his 
agency, or rather for issuing him his license to act as 
such. The statute was enacted for the benefit of the 
citizens of the jState, under which the auditor is re- 
quired to have satisfactory evidence of the ability and 
solvency of the corporation to do that which it has un- 
dertaken to do by virtue of its act of incorporation. 
Those who intrust to its custody the transportation of 
their property are entitled to some security that its 
undertaking will be performed, and we find no law of 
Congress or any coustitutional provision that would 
deny to the State the right to impose sucha burden 
upon those who undertake the discharge of such re- 
sponsible duties. There is no discrimination made be- 
tween corporations doing a like business, and the State, 
although the appellant’s company is a foreign corpora- 
tion, has the same right to license the business and 
calling of this agent as it would that of the lawyer or 
merchant whose business is confined to the State 
alone.”” The court then referred to the cases of Smith 
v. Alabama, 124 U. 8. 465, and to Railway Co. v. Ala- 
bama, 128 id. 96, and concluded as follows: ‘‘ We can- 
not perceive how any burden has been placed by the 
State upon inter-State commerce by the provisions of 
the enactment in question, and must therefore affirm 
the judgment.” We regret that we are unable to con- 
cur with the learned Court of Appeals of Kentucky in 
its views on this subject. The law of Kentucky which 
is brought in question by the case requires from the 
agent of every express company not incorporated by 
the laws of Kentucky a license from the auditor of 
public accounts before he can carry on any business 
for said company in the State. This of course em- 
braces inter-State business as well as business confined 
wholly within the State. Itis a prohibition against the 
carrying on of such business without a compliance 
with the State law. And not only is license required 
to be obtained by the agent, but a statement must be 
made and filed in the auditor’s office, showing that the 
company is possessed of an actual capital of $150,000, 
either iu cash or in safe investments, exclusive of 
stock notes. If the subject was one which appertained 
to the jurisdiction of the State Legislature, it may be 
that the requirements and conditions of doing busi- 
ness within the State would be promotive of the pub- 
lic good. It is clear however that it would be a regu- 
lation of inter-State commerce in its application to 
corporations or associations engaged in that business; 
and that is a subject which belongs to the jurisdiction 
of the National and not the State Legislature. Con- 
gress would undoubtedly have the right to exact from 
associations of that kind any guaranties it might deem 
necessary for the public security, and for the faithful 
transaction of business; and as it is within the province 
of Congress it is to be presumed that Congress has 
done or will do all that is necessary and proper in that 
regard. Besides it is not to be presumed that the State 
of its origin has neglected to require from any such 
corporation proper guaranties as to capital and other 
securities necessary for the public safety. If a partner- 








ship firm of individuals should undertake to carry on 
the business of inter-State commerce between Ken- 
tucky and other States, it would not be within the 
provinceof the State Legislature to exact conditions 
on which they should carry on their business, nor to 
require them to take outa license therefor. To carry 
on inter-State commerce is not a franchise or a privi- 
lege granted by the State; itis a right which every 
citizen of the United States is entitled to exercise un- 
der the Constitution and laws of the United States; 
and the accession of mere corporate facilities, as a mat- 
ter of convenience in carrying on their business, can- 
not have the effect of depriving them of such right un- 
less Congress should see fit to interpose some contrary 
regulation on the subject. 

It has frequently been laid down by this court that 
the power of Congress over inter-State commerce is as 
absolute as it is over foreign commerce. Would any 
one pretend that a State Legislature could prohibit a 
foreign corporation—an English ora French transpor- 
tation company for example—from coming into its 
borders and landing goods and passengers at its 
wharves, and soliciting goods and passengers for a re- 
turn voyage, without first obtaining a license from 
some State officer, and filing a sworn statement as to 
the amount of its capital stock paid in? And why 
not? Evidently because the matter is not within the 
province of State legislation, but within that of Na- 
tional legislation. Steamship Co. v. Tinker, 94 U. 8. 
238. The prerogative, the responsibility and the duty 
of providing for the security of the citizens and the 
people of the United States in relation to foreign cor-- 
porate bodies or foreign individuals with whom they 
may have relations of foreign commerce, belong to the 
government of the United States, and not to the gov- 
ernments of the several States; and confidence in that 
regard may be reposed in the National Legislature 
without any anxiety or apprehension arising from the 
fact that the subject-matter is not within the province 
or jurisdiction of the State Legislatures. And the 
same thing is exactly as true with regard to inter-State 
commerce as it is with regard to foreign commerce. 
No difference is perceivable between the two.  ‘'ele- 
graph Co. v. Texas, 105 U. 8S. 460; Ferry Co. v. Penn- 
sylvania, 114 id. 196, 205, 211; Steamship Co.v. Pennsyl- 
vania, 122 id. 326, 342; McCal/ v. California, 136 id. 104, 
110; Railroad Co. v. Pennsylvania, 136 id. 114, 118. 
As was said by Mr. Justice Lamar, in the case last 
cited: ‘It is well settled by numerous decisions of 
this court that aState cannot, under the guise of a li- 
cense tax, exclude from its jurisdiction a foreigu cor- 
poration engaged in inter-State commerce, or impose 
any burdens upon such commerce within its limits.” 
We have repeatedly decided that a State law is uncon- 
stitutional and void which requires a party to take out 
a license for carrying on inter-State commerce, no mat- 
ter how specious the pretext may be for imposing it. 
Pickard vy. Car Co., 117 U. 8. 34; Robbins v. Taxing 
Dist., 120 id. 489; Leloupv. Port of Mobile, 127 id. 640; 
Asher v. Texas, 128 id. 129; Stouwtenburgh v. Hennick, 
129 id. 141; McCall v. California, 136 id. 104; Railroad 
Co. v. Pennsylvania, 136 id. 114. Asa summation of the 
whole matter it was aptly said by the present chief jus- 
tice in Lyng v. Michigan, 135 U. 8. 161, 166: ‘* We nave 
repeatedly held that no State has the right to lay a tax 
ou inter-State commerce in any form, whether by way 
of duties laid on the transportation of the subjects of 
that commerce, or on the receipts derived from that 
transportation, or on the occupation or business of 
carrying it on, for the reason that taxation is a burden 
on that commerce, and amounts to a regulation of it, 
which belongs solely to Congress.’’ 

We do not think that the difficulty is at all obviated 
by the fact that the express company, as incidental to 
its main business (which is to carry goods between dif- 
ferent States) does also some local business by carry- 
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ing goods from one point to another within the State 
of Kentucky. This is probably quite as much for the 
accommodation of the people of that State as for the 
advantage of the company. But whether so or not, it 
does not obviate the objection that the regulation as 
to license and capital stock are imposed as conditions 
on the company’s carrying on the business of inter- 
State commerce, which was manifestly the principal 
object of its organization. These regulations are 
clearly a burden and a restriction upon that com- 
merce. Whether intended as such or not, they oper- 
ateassuch. But taxes urlicense fees, in good faith 
imposed exclusively on express business. carried on 
wholly within the State, would be open to no such ob- 
jection. The case is entirely different from that of 
foreign corporations seeking to do a business which 
does not belong to the regulating power of Congress. 
The insurance business, for example, cannot be car- 
ried on in a State by a foreign corporation without 
complying with all the conditions imposed by the leg- 
islation of that State. So with regard to manufactur- 
ing corporations and all other corporations whose busi- 
ness is of a local and domestic nature, which would in- 
clude express companies whose business is confined to 
points aud places wholly within the State. The cases 
to this effect are numerous. Bank v. Earle, 13 Pet. 519; 
Paul v. Virginia, 8 Wall. 168; Jsurance Co. v. Massa- 
chusetts, 10 id. 566; Manufacturing Co. v. Ferguson, 
113 U. S. 727; Fire Ass’n v. People, 119 id. 110. But the 
main argument in support of the decision of the Court 
of Appeals is that the act in question is essentially a 
regulation made in the fair exercise of the police 
power of the State. But it does not follow that every 
thing which the Legislature of a State may deem es- 
sential for the good order of society and the well-being 
of its citizeus can be set up against the exclusive power 
of Congress to regulate the operations of foreign and 
inter-State commerce. We have lately expressly de- 
cided in the case of Leisy v. Hardin, 135 U. S. 100, that 
a State law prohibiting the sale of intoxicating liquors 
is void when it comes in conflict with the express or 
implied regulation of inter-State commerce by Con- 
gress, declaring that the traffic in such liquors as ar- 
ticles of merchandise between the States shall be free. 
There are undoubtedly many things which in their 
nature are so deleterious or injurious to the lives and 
health of the people as to lose all benefit of protection 
as articles or things of commerce, or to be able to 
claim it only in a modified way. Such things are prop- 
erly subject to the police power of the State. Chief 
Justice Marshall, in Brown v. Maryland, 12 Wheat. 
419, 443, instances gunpowder as clearly subject to the 
exercise of the police power in regard to its removal 
and the place of its storage,and he adds: “The re- 
moval or destruction of infectious or unsound articles 
is undoubtedly an exercise of that power, and forms an 
express exception to the prohibition we are consider- 
ing. Indeed the laws of the United States expressly 
sanction the health laws of a State.”” Chief Justice 
Taney in the License Cases, 5 How. 504, 576, took the 
same distinction when he said: ‘It has indeed been 
suggested that, if a State deems the traffic in ardent 
spirits to be injurious to its citizens, and calculated to 
introduce immorality, vice and pauperism into the 
State, it may constitutionally refuse to permit its 
importation, notwithstanding the laws of Congress; 
and that a State may do this upon the same principles 
that it may resist and prevent the introduction of dis- 
ease, pestilence and pauperism from abroad. But it 
must be remembered that disease, pestilence and pau- 
perism are not subjects of commerce, although some- 
times among its attendant evils. They are not things 
to be regulated and trafficked in, but to be prevented 
as faras human foresight or human means can guard 
against them. But spirits and distilled liquors are uni- 
versally admitted to be subjects of ownership and 





property, and are therefore subjects of exchange, bar- 
ter and traffic, like any other commodity in which a 
right of property exists." But while it is only such 
things as are clearly ivjurious to the lives and health 
of the people that are placed beyond the protection of 
the commercial power of Congress, yet when that 
power, or some other exclusive power of the Federal 
government, is not in question, the police power of 
the State extends to almost every thing within its 
borders; to the suppression of nuisances; to the pro- 
hibition of manufactures deemed injurious to the pub- 
lic health; to the prohibition of intoxicating drinks, 
their manufacture or sale; to the prohibition of lot- 
teries, gambling, horse-racing or any thing else that 
the Legislature may deem opposed to the public wel- 
fare. Burtemeyer v. Jowa, 18 Wall. 129; Beer Co. v. 
Massachusetts, 97 U. S. 25; Fertilizing Co. v. Hyde 
Park, id. 659; Stone v. Mississippi, 101 id. 814; Foster 
v. Kansas, 112 id. 201; Mugler v. Kansas, 123 id. 623; 
Powell vy. Pennsylvania, 127 id. 678; Kidd v. Pearson, 
128 id.1; Kimmish v. Ball, 129 id. 217. It is also within 
the undoubted province of the State Legislature to 
make regulations with regard to the speed of railroad 
trains in the neighborhood of cities and towns; with 
regard to the precautions to be taken in the approach 
of such trains to bridges, tunnels, deep cuts and sharp 
curves, and generally with regard to all operations in 
which the lives and health of people may be endan- 
gered, even though such regulations affect to some ex- 
tent the operations of inter-State commerce. Such 
regulations are eminently local in their character, and 
in the absence of congressional regulations over the 
same subject, are free from all constitutional objec- 
tions, and unquestionably valid. 

In view of the foregoing considerations, and of the 
well-considered distinctions that have been drawn be- 
tween those things that areand those things that are 
not within the scope of commercial regulation and pro- 
tection, it is not difficult to arrive at a satisfactory con- 
clusion on the question now presented to us. The char- 
acter of police regulation, claimed for the requirements 
of the statute in question, is certainly not such as to 
give them a controlling force over the regulations of 
inter-State commerce which may have been expressly 
or impliedly adopted by Congress, or such as to ex- 
empt them from nullity when repuguant to the exclu- 
sive power given to Congress in relation to that com- 
merce. This is abundantly shown by the decisions to 
which we have already referred, which are clear to the 
effect that neither licenses nor direct taxation of any 
kind, nor any system of State regulation, can be im- 
posed upon inter-State any more than upon foreign 
commerce; and that all acts of legislation producing 
any such ‘result are, to that extent, unconstitutional 
and void. And asin our judgment the law of Ken- 
tucky now under consideration, as applied to the case 
of the plaintiff in error, is open to this objection, it nec- 
essarily follows that the judgment of the Court of Ap- 
peals must be reversed. 

The judgment is reversed accordingly, and the cause 
remanded for further proceedings not inconsistent 
with this opinion. 

Futter, C. J., and GRAY, J., dissent. 

Brown, J., not having been a member of the court 
when the case was argued, took no part in the de- 
cision. 

> 
UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—INTER-STATE COMMERCE— 
INSPECTION LAws.—Act of Virginia, March, 1867, re- 
quiring all flour brought into the State to be inspected, 
the owner to pay therefor, and providing a penalty for 
any person selling such flour without inspection, is 
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Giscriminating, no such inspection being required for 
flour manufactured in the State, and is therefore un- 
constitutional as imposing a direct burden on com- 
merce among the States. The State of Virginia has 
had a system of inspection laws from an early period, 
but they have related to articles produced in the State, 
and the main purpose of the inspection required has 
been to prepare the articles for exportation, in order 
to preserve the credit of the exports of the State in for- 
eign markets, as well as to certify their genuineness 
and purity for the benefit of purch 3 generally. 
Chief Justice Marshall, in Gibbons v. Ogden, said: 
“The object of inspection laws is to improve the 
quality of articles produced by the labor of acountry, 
to fit them for exportation, or it may be for domestic 
use.’’ 9 Wheat. 203. In Brown v. Maryland, speaking 
of the time when inspection is made, he adds: ‘‘In- 
spection laws, so faras they act upon articles for expor- 
tation, are generally executed on land before the arti- 
cle is put on board a vessel; so far as theyact upon 
importations, they are generally executed upon arti- 
cles which are landed. The tax or duty of inspection 
isa tax which is frequently if not always paid for ser- 
vice performed on land.”” 12 Wheat. 419. While, 
from the remark of the chief justice last cited, it would 
appear that inspection may be made of imported goods 
as well as goods intended for export, yet in what man- 
ner and to what extent this may be done without com- 
ing in collusion with the power of Congress to regulate 
foreign and inter-State commerce may be somewhat 
difficult to explain with precision. In the case of Peo- 
ple v. Compagnie Generale Transatlantique, 107 U. 8. 
59, it was held by this court that a law of the State of 
New York imposing a tax upon alien passengers com- 
ing by vessel from a foreign country to the port of New 
York isa regulation of foreign commerce and void, al- 
though it was declared by the title of the law to be 
“An act to raise money for the execution of the in- 
spection laws of the State,’’ which laws authorized 
passengers to be inspected in order to determine who 
were criminals, paupers, lunatics, orphans or infirm 
persons, without means or capacity to support them- 
selves, and subject to become a public charge. It is 
true that the law was held to be not an inspection law, 
because such laws have reference only to personal prop- 
erty, and not to persons. But the question is still open 
as to the mode and extent in which State inspection 
laws can constitutionally be applied to personal prop- 
erty imported from abroad, or from another State— 
whether such laws can go beyond the identification 
and regulation of such things as are directly injurious 
to the health and lives of the people, and therefore not 
entitled to the protection of the commercial power of 
the government, as explained and distinguished in the 
case of Crutcher v. Kentucky, ante, 851 (just decided). 
It may be remarked in passing that in the notes to 
Turner v. Maryland, 107 U. S. 38, 51, 53, prepared by 
Mr. Justice Blatchford, in which is contained a list of 
the various inspection laws of the different States, we 
do not observe any laws which seem to provide for the 
inspection of articles other than those which are the 
produce of the State, and this generally with a view to 
preparing them for exportation. But be this as it may, 
and without attempting to lay down any specific prop- 
osition on this somewhat difficult subject, there is 
enough in the case before us to decide it on satisfac- 
tory grounds, without passing upon the general right 
of the State to inspect imports or the qualifications to 
which it must necessarily be subject. The law in ques- 
tion isa discriminating law, and requires the inspec- 
tion of flour brought from other States, when such in- 
spection is not required for flour manufactured in Vir- 
ginia. This aspect of the case brings it directly within 
the principle of Brimmer v. Rebman 138 U. S. 78, 
ante, 213 (decided at the present term). The law in 
question in that case was another statute of Virginia. 








making it unlawful to sell within the State any fresh 
meats (beef, veal or mutton) slaughtered one hundred 
miles or over from the place at which it might be of- 
fered for sale, until it had been inspected and approved 
as provided in theact. Mr. Justice Harlan, delivering 
the opinion of the court in that case, said : ‘‘ Undoubt- 
edly a State may establish regulations for the protec- 
tion of its people against the sale of unwholesome 
meats, provided such regulations do not conflict with 
the powers conferred by the Constitution upon Con- 
gress, or infringe rights granted or secured by that in- 
strument. But it may not under the guise of exerting 
its police powers, or of enacting inspection laws, make 
discriminations against the products and industries 
of some of the States in favorof the products and in- 
dustries of its own or of other States. The owner of 
the meats here in question, although they were from 
animals slaughtered in Lllinois, had the right, under 
the Constitution, to compete in the markets of Vir- 
ginia upon terms of equality with the owners of like 
meats from animals slaughtered in Virginia or else- 
where within one hundred miles from the place of 
sale. Any local regulation which in terms or by its 
necessary operation denies this equality in the mar- 
kets of a State is, when applied to the people and pro- 
ducts or industries of other States,a direct burden 
upon commerce among the States, and therefore void. 
Welton v. Missouri, 91 U. 8S. 275, 281; Railroad Co. v. 
Husen, 95 id. 465; Minnesota v. Barber, 136 id. 313, 
319.”’ The case of Brimmer v. Rebman was decided in 
accordance with these views, the law in question be- 
ing held to be unconstitutiona! and void. The decision 
in that case is so directly opposite to the present that it 
is unnecessary to prolong the discussion or to cite fur- 
ther authorities. The judgment of the Corporation 
Court of the city of Norfolkis reversed, and the cause 
remanded for further proceedings not inconsistent 
with this opinion. U. S. Sup. Ct., May 25, 1891. Voight 
v. Wright. Opinion by Bradley, J. 


———»___—_—_ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


CANALS—LANDS TAKEN FOR—LIMITATION OF ACTION 
FOR SUCH TAKING—1 R. S., CHAP. 9, TITLE 9, ART. 3, 
§ 49.—The year within which aclaimant by section 49, 
article 1, title 9, chapter 9 of 1 Revised Statutes is re- 
quired to file his claim or be forever barred from re- 
covering compensation, doea not begin to run, as to 
lands permanently appropriated, until the quantity has 
been determined by the officers of the State and its 
boundary lines described ou maps which they are au- 
thorized to make and file, or marked on the ground by 
monuments in such a manner that the owner had the 
means of ascertaining the quantity and boundaries of 
the land to be taken. The case does not show that the 
State described the lands which it proposed to appro- 
priate, or that it described the boundaries on the 
ground a year before the claimant filed his claim. As 
before stated, it appears that the exterior or blue lines 
were not all established until some time in 1870, there 
is nothing in the evidence warranting the board in in- 
ferring that such work was completed before January 
30 of that year. As to the land temporarily taken the 
statute did not begin to run against the claimant un- 
til the State had ceased to use it; for until that time 
the claimant could not ascertain the extent of his 
damages, or the length of time which he would be de- 
prived of its use. There is nothing in the case justify- 
ing the conclusion that the State had ceased to occupy 
the lands temporarily taken for more than a year prior 
to the date of filing the claim; on the contrary, 
the undisputed evidence is that the work of con- 
structiun was not completed until long after the 
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claim was filed. The language of the Court of Appeals WiLL — HOLOGRAPH — EXECUTION OF — ACKNOWL- 


in Corkings v. State, 99 N. Y. 491, 499, is particularly 
applicable to this case. It was theresaid: ‘* When the 
State, to a just claim, such as this is found to be, has 
no better or other defense than the statute of limita- 
tions, it should at least, both upon the law and the 
facts, establish that defense with reasonable clearness 
and certainty.’’ Second Division, June 2,1891. Yaw 
v. State. Opinion by Follett, C.J. 


‘ LIEN—MARITIME—WHEN NOT LOST BY RECEIVING 
NOTES — UNFINISHED VESSELS — PLACE OF CONTRACT 
— FERRY-BOATS. — (1) In July, 1884, W. S. & Co., 
shipbuilders, contracted with the H. L. & I. Co. to con- 
struct two iron ferry-boats. Part of the materials were 
obtained from plaintiffs, terms cash, but were not paid 
for. In November, 1884, W. S. & Co. sent the plain- 
tiffs their notes at three and four months, and in De- 
cember made a general assignment. W.S. & Co. were 
insolvent at the time of giving the notes, and knew it, 
and had previously transferred the unfinished boats 
and materials tothe H.L.& I.Co. Held, that the 
notes were sent with fraudulent intent and relieved 
plaintiffs from the extension of credit which they pur- 
ported to create. (2) Hulls on the stocks in the course 
of completion are unfinished vessels, aud within the 
contemplation of the statute subject to lien of debt for 
work done and materials furnished in building them. 
(8) Plaintiff was a corporation doing business in Phila- 
delphia, and the goods were there shipped to the build- 
ers and delivered to them at Newburgh in this State. 
Held, that the debt, within the meaning of the statute, 
was not contracted until the iron was delivered, and 
then was contracted at the place of delivery. (4) Ferry- 
boats are within the term vessels as used in the stat- 
ute. Second Division, June 2, 1891. Phanizx Jron Co. 
v. The Vessels ‘‘Hopatcing,” et al. Opinion by Brad- 
ley, J. 


PATENTS—JURISDICTION OF STATE COURTS.—A phtt- 
entee of a corset clasp entered into an agreement with 
plaintiffs, granting them a license to take and sell it 
upon a royalty, she agreeing not to license more than 
one other person without their consent. She issued 
the second license and then assigned the patent. In 
an action to restrain defendant from making and sell- 
ing the patented article, held, that as the validity of 
the patent and the license were admitted, there was 
practically no conflict of claim other than arose upon 
the construction of the license to plaintiff, and the 
case was properly within the jurisdiction of the State 
court. Defendant in manufacturing and selling the 
patented article was not a wrong-doer and trespasser 
against the rights acquired by the plaintiffs by the li- 
cense granted to them. Second Division, June 2, 1891. 
Mayer v. Hardy. Opinion by Bradley, J. 


WILL—CONSTRUCTION.—By the will of testator plain- 
tiff was disinherited and specifically excluded from 
the benefits of any of its provisions. By section 16 the 
residuum of the estate was divided into six shares, to 
be held in trust by the executors, the first to be applied 
to the use of testator’s daughter Sarah for life, then 
for her sister Catharine for life, and then the share to 
be paid to the next of kin of his first wife’s blood, with 
a provision that any invalid gifts, etc., should be ad- 
ded to this “residue.” By section 40 he disposed of 
any legacy, devise, etc., lapsing or failing for any cause, 
and section 41 directed that all provisions which should 
be held illegal should be stricken out and not con- 
sidered as affecting the valid provisions. Held, that 
plaintiff had no case as he could take nothing even 
though certain provisions imposed upon the bene- 
ficiuries by the thirty-ninth section were void. Second 
Division, June 2, 1891. Opinion by Haight, J. 37 St. 
Rep. 919, affirming 26 id. 966. 





EDGING SIGNATURE.—Each of the four statutory requi- 
sites for the execution of a will must be complied with. 

The acknowledging of the “ making of the signature” 

will not supply the want of the signing by the testator. 

At common law, if a person wrote his name in the 
body of a will or contract, with intent to execute it in 
that manner, the signature so written was as valid as 
though subscribed at the end of the instrument. 

Merritt v. Clason, 12 Johns. 102; 8S. L., sub. nom. Cla- 
son v. Bailey, 14 id. 484; People v. Murray, 5 Hill, 468. 

Caton v. Caton, L. R., 2H. L. 127; 2 Kent’s Com. 511; 

1 Dart V. & P. (6th ed.) 270; 1Jarm. Wills (Big. ed.) 
79. Weshall assume, without deciding, that under 
the laws of New Jersey a will may be legally executed 

if the name of the testator is written by him in the 
body of the instrument with intent to so execute it. 

The statute of that State, which prescribes the mode 
in which wills shall be executed, provides: ‘All wills 
and testaments * * * shall be in writing and shall 
be signed by the testator, which signature shall be 
made by the testator, or the making thereof acknuowl- 

edged by him, and such writing declared to be his last 

will in the presence of two witnesses present at the 
same time, who shall subscribe their names thereto as 

witnesses in the presence of the testator.”” Under this 
statute it was held (In re McElwaine, 18 N. J. Eq. 499) 
that “ Four things are required: First, that the will 
shall be in writing; secondly, that it shall be signed 
by the testator; thirdly, that such signature shall be 
made by the testator, or the making thereof acknow}l- 
edged by him in the presence of two witnesses; 
fourthly, that it shall be declared to be his last will in 
the presence of these witnesses. Each and every one 
of these requisites must exist. They are not in the al- 
ternative. The third requisite contains an alternative, 

but one of these alternatives must exist. The second 
requisite, the signing by the testator, must exist. The 
second alternative of the third, to-wit, that he ac- 
knowledge ‘ making of the signature,’ will not supply 
the want of thesecond. Where there is no proof as to 
the making of the signature, such acknowledgment is 
sufficient evidence that he made it, and would prove 

compliance with the requisite of signing by him. But 
when it is clear that the testator did not sign the will 
this acknowledgment is not sufficient. The words of 
the act are clear, and the object is equally clear, and 
requires this construction to the words.” This lan- 
guage was used in respect to a will to which the name 
of the testatrix was subscribed by one of the subscrib- 
ing witnesses at her request, in her presence and in the 
presence of both subscribing witnesses. After this 
was done the testatrix said, *‘that was her name and 
seal,” but did not acknowledge it to be her signature, 
nor did shethen declare that the instrument was her 
will, and it was held not to have been executed in ac- 
cordance with the statute. Whenever the nameof a 
testator appears, whether in the body or at the end of 
a will, it must have been written with intent to exe- 
cute it, otherwise it is without force. When a testator, 
or the maker of a contract, subscribes it at the end 
and in the manner in which legal instruments are usu- 
ally authenticated, a presumption arises that the sig- 
pature was affixed for the purpose of creating a valid 
instrument. But when the name is written near the 
beginning of the document, where as a rule names are 
inserted by way of description of the person who is to 
execute it, and rarely as signatures, it must, before it 
can be held to have been inserted for the purpose of 
validating the instrument, be proved to have been 
written with that intent. The record contains no evi- 
dence tending to show that Mrs. Booth, directly or in- 
directly, by word or gesture,,referred to her name in 
the first line of the paper as her signature, nor is there 
evidence of any act on her part from which it might 
be inferred that the name there written was intended 
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to be in execution of a completed will, and her simple 
declaration to Mamie Clifford, one of the subscribing 
witnesses, ** This is my will, take it and sign it,”’ staud- 
ing alone, is insufficient to sustain a finding or verdict 
that the name “Cecilia L. Booth,” written by her in 
the first line of the document, was there written with 
intent that it should have effect as her signature in 
final execution of a will. Weare referred by the 
learned counsel for the appellant to In re Higgins, 94 
N. Y. 554; In re Phillips, 98 id. 267; In re Hunt, 110 
id. 278, in which it was held that when a testator sub- 
scribes a will at the end and exhibits it and the signa- 
ture to the subscribing witnesses, declares it to be his 
last will and testament, and requests them to sign it 
as witnesses, it isa sufficiont acknowledgment of the 
signature. Those cases are quite different from the 
one at bar, in this, the signatures having been sub- 
scribed at the end, in the usual way in which instru- 
ments are finally authenticated, the :egal presumption 
arose that the signatures were written for the purpose 
of finally executing the documents, but, as we have be- 
fore shown, there is vo legal presumption arising from 
the face of this instrument that the name was written 
as a signature, nor is there evidence outside of the pa- 
per from which such an iiference can be safely drawn. 
It has been the object of the statutes of the various 
States, prescribing the mode in which wills must be 
executed, to throw such safeguards around those trans- 
actions as will prevent fraud and imposition, and it is 
wiser to construe these statutes closely, rather than 
loosely, and so open a door for the perpetration of the 
mischiefs which the statutes were designed to prevent. 
Second Division, June 2, 1891. Matter of Booth. 
Opinion by Follett, C. J. 


——— >». 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

BUILDING CONTRACTS — CONSTRUCTION — DESTRUC- 
TION BY FIRE.—Yoracertain sum defendant agreed 
to contribute certain labor and materials toward the 
erection of a house on land of plaintiff. Defendant’s 
work was to be done at acertain time. Shortly before 
completion it was destroyed by fire. Held, that the 
agreement was on an implied condition that the build- 
ing should continue in existence, and that having been 
destroyed by inevitable accident, be was not bound to 
build another, or to do any thing further under his 
contract. In such case defendant can recover for work 
and material done and furnished on an implied as- 
sumpsit at the contract rate, plaintiff to be allowed for 
allpayment nade. What are the rights of the parties 
in regard to what has been done ,in part performance 
of a contract in which there isan implied condition 
that the subject to which the contract relates shall 
continue in jexistence, and where the contemplated 
work cannot be completed by reason of the destruction 
of the property without fault of either of the parties, 
is in dispute upon the authorities. The decisions in 
England differ from those of Massachusetts and of 
most of the other States of thiscountry. There the 
general rule stated broadly seems to be that the loss 
must remain where it first falls, and that neither of the 
parties can recover of the other for any thing done un- 
der the contract. In England, on authority, and upon 
original grounds, not very satisfactory to the judges of 
recent times, it is held that freight advanced for the 
transportation of goods subsequently lost by the perils 
of the sea cannot be recovered back. Allison v. Insur- 
ance Co., L. R., 1 App. 209, 226; Byrne v. Schiller, L. 
R., 6 Exch. 319. In the United States and in continen- 
tal Europe the rule is different. Griggs v. Austin, 3 
Pick. 20, 22; Brown v. Harris, 2 Gray, 359. In England 
it isheld that one who has partly performed a contract 








on property of another, which is destroyed without 
the fault of either party, can recover nothing; and, on 
the other hand, that one who has advanced payments 
on account of labor and materials furnished under 
such circumstances cannot recover back the money. 
Appleby v. Myers, L. R., 2.C. P. 652; Navigation Co. 
v. Rennie, L. R., 10 id. 271. One who has advanced 
money for the instruction of his son in a trade cannot 
recover it back if he who receives it dies without giv- 
ing the instruction. Whincup v. Hughes, L. R., 6C. 
P.78. But where one dies and leaves unperformed a 
contract which is entire, his administrator may re- 
cover auy installments which were due on it before his 
death. Stubbs v. Railway Co., L. R., 2 Exch. 311. In 
this country, where one is to make repairs on the 
house of another under a special contract, or is to fur- 
nish a part of the work and materials used in the erec- 
tion of ahouse, aud his contract becomes impossible 
of performance on account of the destruction of the 
house, the rule is uniform, so far as the authorities 
havecome to our attention, that he may recover for 
what he has done or furnished. In Cleary v. Sohier, 
120 Mass. 210, the plaintiff made a contract to lath and 
plaster a certain bullding for forty cents per square 
yard. The building was destroyed bya fire which was 
an unavoidable casualty. The plaintiff had lathed the 
building and put on the first coat of plaster, and would 
have put on the second coat, according to his contract, 
if the building had not been burned. He sued on an 
implied assumpsit for work done and materials found. 
It was agreed that, if he was entitled to recover any. 
thing, the judgment should be for the price charged. 
It was held that he could recover. See also Lord v. 
Wheeler, 1 Gray, 282; Wells v. Calnan, 107 Mass. 514, 
517. In Cook v. McCabe, ubi supra, the plaintiff re- 
covered pro rata under his contract; that is, as we un- 
derstand, he recovered on an implied assumpsit at the 
contract rate. In Hollis v. Chapman, 36 Tex. 1, and in 
Clark v. Franklin, 7 Leigh, 1, the recovery was a pro- 
portional part of the contract-price. To the same ef- 
fect are Schwartz v. Saunders, 48 Il). 18; Rawson v. 
Clark, 70 id. 656, and Clark v. Busse, 82 id. 515. The 
same principle is applied to different facts in Jones v. 
Judd, 4 N. Y. 411, and in Hargrave v. Conroy, 19 N. J. 
Eq. 281. If the owner in such a case has paid in ad- 
vance, he may recover back his money, or so much of 
it as was an overpayment. The principle seems to be 
that when, under an implied condition of the contract, 
the parties are to be excused from performance ifa 
certain event happens, and by reason of the happening 
of the event it becomes impossible to do that which 
was contemplated by the contract, there is an implied 
assumpsit for what has properly been done by either 
of them; the law dealing with it as done at the re- 
quest of the other, and creating a liability to pay for it 
its value, to be determined by the price stipulated in 
the contract, or in some other way if the contract- 
price cannot be made applicable. Where there is a bi- 
lateral contract for an entire consideration moving 
from each party, and the contract cannot be per- 
formed, it may be held that the consideration on each 
side is the performance of the contract by the other, 
and that a failure completely to perform it is a failure 
of the entire consideration, leaving each party, if there 
has been no breach nor fault on either side, to his im- 
plied asswmpsit for what he has done. Mass. Sup. Jud. 
Ct., May 19, 1891. Butterfield v. Byron. Opinion by 
Knowlton, J. 





CARRIERS—OF PASSENGERS—“‘ CONTRACT TICKET ’’— 
EXEMPTING FROM LIABILITY—LEX LOCI.—Upon the 
face of a steamship ticket issued in England, entitled 
a “contract ticket,” appeared notice that the owners 
of the ship would not be responsible for loss or dam- 
age to baggage, and on the back was a stipulation, to 
which attention was called on the face, that the com- 














Ts. . = a 


sewer & 


= | 


Fe a GS 

















THE ALBANY LAW JOURNAL. 15 

















pany would not be liable for the loss of or injury to 
luggage ‘arising from * * * negligence of the 


“company’s servants.’’ It contained also nearly two 


quarto pages of printed matter, minutely describing 
the rights and liabilities of the parties during the voy- 
age. Held, that one who has travelled on such ticket, 
although he has not read or signed it, cannot recover 
for damage to his baggage by the negligence of the 
steamship’s servants. Such contract being valid in 
England, where made, will be enforced in Massachu- 
setts, although, if made in the latter place, it would be 
void as against public policy. The principal question 
before us is whether the plaintiff, by reason of his ac- 
ceptance and use of his ticket, shall be conclusively 
held to have assented to its terms. It has often 
been decided that one who accepts a contract and pro- 
ceeds to avail himself of its provisions is bound by the 
stipulations and conditions expressed in it, whether he 
reads them or not. Grace v. Adams, 100 Mass. 505; 
Insurance Co. v. Buffum, 115 id. 343; Rice vr. Manu- 
facturing Co., 2 Cush. 80; Hoadley v. Transportation 
Co., 115 Mass. 304; Insurance Co. v. Railroad Co., 72 
N. ¥.90. This rule is as applicable to contracts for 
the carriage of persons or property as to contracts of 
any other kind. Grace v. Adams, ubi supra; Railroad 
Co. v. Chipman, 146 Mass. 107; Parker v. Railway Co., 
2 C. P. Div. 416, 428; Harris v. Railway Co., 1 Q. B. 
Div. 515; York Co. v. Railroad Co., 3 Wall. 107; Hill 
v. Railroad Co.,73 N. Y. 351. The cases in which it is 
held that one who receives a ticket which appears tu 
be a mere check showing the points between which he 
is entitled to be carried, and which contains conditions 
on its back which he does not read, is not bound by 
such conditions, do not fall within this rule. Brown 
v. Railway Co., 11 Cush. 97; Malone v. Railroad Corp., 
12 Gray, 388; Henderson v. Stevenson, L. R.,2 H. L. 
Sc. 470; Quimby v. Vanderbilt, 17 N. Y. 306; Railway 
Co. v. Stevens, 9 U.S. 655. Sucha ticket does not 
purport to be a contract which expressly states the 
rights of the parties, but only a check to indicate the 
route over which the passenger is to be carried, and he 
is not expected to examine it to see whether it con- 
tains any unusual stipulations. The precise question 
in the present case is whether the ‘** contract ticket” 
was of such a kind that the passenger taking it should 
have understood that it was a contract containing 
stipulations which would determine the rights of the 
parties in reference to his carriage. If so he would be 
expected to read it, and if he failed to doso he is bound 
by its stipulations. It covered with print and writing 
the greater part of two large quarto pages, and bore 
the signature of the defendant company, affixed by its 
agent, with a blank space for the signature of the pas- 
senger. The fact that it was not signed by the plaintiff 
is immaterial. Quimby v. Railroad Co., 150 Mass. 365, 
and cases there cited. It contained elaborate provis- 
ions in regard to the rights of the passenger on the 
voyage, and even went into such detail as to give the 
bill of fare for each meal in the day for every day of 
the week. No one who could read could glance at it 
without seeing that it undertook expressly to prescribe 
the particulars which should govern the conduct of 
the parties until the passenger reached the port of des- 
tination. In that particular it was entirely unlike the 
pasteboard tickets which are commonly sold to pas- 
sengers on railroads. In reference to this question the 
same rules of law apply to a contract to carry a passen- 
ger as to a contract for the transportation of goods. 
There is no reason why a consignor who is bound by 
the provisions of a bill of lading which he accepts 
without reading should not be equally bound by the 
terms of acontract in similar form to receive and 
transport him asa passenger. In Henderson v. Steven- 
son, ubi supra, the ticket was for transportation a short 
distance—from Dublin to Whitehaven—and the pas- 
senger was held not ‘bound to read the uotice on the 








mere check given as evidence of his right to carriage. 
In later English cases it is said that this decision went 
to the extreme limit of the law, and it has repeatedly 
been distinguished from cases where the ticket was in 
adiffrerent form. Parker v. Railway Co., 2C. P. Div. 
416, 428; Harris v. Railway Co., 1 Q. B. Div. 515; Burke 
v. Railway Co.,5.C. P. Div. 1. The passenger in the 
last-mentioned case had a coupon ticket, and it was 
held that he was bound to know what was printed asa 
part of the ticket. Steers v. Steamship Co., 57 N. Y.1, 
is in its essential facts almost identical with the case 
at bar, and it was held that the passenger was bound 
by the conditions printed on the ticket. In Quimby 
v. Railroad Co., ubi supra, the same principle was ap- 
plied to the case of a passenger travelling on a free 
pass, and no sound distinction can be made between 
that case and the case at bar. We are of opinion that 
the ticket delivered to the plaintiff purported to be a 
contract, and that the defendant corporation hada 
right to assume that he consented to its provisions. All 
these provisions are equally binding on him asif he 
had readthem. The contract being valid in England, 
where it was made, and the plaintiff's acceptance of it 
under the circumstances being equivalent toan express 
assent to it, and it not being illegal or immoral, it will 
be enforced here, notwithstanding that a similar con- 
tract made in Massachusetts would be held void as 
against public policy. Greenwood v.Custis, 6 Mass. 558; 
Forepaugh v. Railroad Co., 128 Penn. St. 217, and cases 
cited; In re Missouri S. S. Co., 42 Ch. Div. 326, 327; 
Liverpool & G. W. Steam Co. v. Phenix Ins. Co., 129 
U.S. 397. Mass. Sup. Jud. Ct., May 19,1891. Fonseca 
v. Cunard S. S. Co. Opinion by Knowlton, J. 


CONSTITUTIONAL LAW — INTER-STATE COMMERCE— 
PEDDLERS.—The charter of the city of Bloomington, 
which confers on the common council power to license 
and tax hawkers and peddlers, and the ordinances 
passed pursuant thereto, imposing a license tax, in so 
faras they operate on persons soliciting orders for 
goods for a principal in another State, are void, being 
in contravention of the Federal Constitution, vesting 
in Congress the authority to regulate commerce be- 
tween the States. Weare unable to distinguish this 
case, in principle, from Robbins v. Taxing Dist., 120 
U. 8. 489. In that case Robbins was soliciting trade in 
Tennessee fora firm in Cincinnati, Ohio; and it was 
held that a law of Tennessee requiring him to take out 
a license in order to transact his business was in con- 
flict with that clause of the Constitution of the United 
States which gives to Congress the power to regulate 
commerce between the States, and therefore void. 
Substantially the same class of goods was there sought 
to be sold as is here sought to be sold; only there, it 
would seem, the attempt to sell was at wholesale, 
while here it was at retail. But that is not dwelt upon 
as a matter of any significance in the opinion in that 
case; and when it is reflected that it is the locality of 
the sales with reference to the locality of the owner- 
ship of the goods, and not the quantities of the goods 
soid or the number of persons to whom sold, that de- 
termines whether given sales are to be regarded as be- 
longing to inter-State commerce, it is important to 
see how it could be. It is manifest that in that case 
the court must have regarded the license fee as in the 
nature of a tax, as contradistinguished from a mere 
police regulation imposed for the protection of the 
public against the harmful tendency, to the citizens of 
the district, of the business itself, as the Supreme 
Court of Pennsylvania, in Com. v. Gardner, 133 Penn. 
St. 284, held that a license regulation in regard to 
hawkers and peddlers is; for where the business itself 
may be regulated or suppressed in a community be- 
cause of its inherent harmful ten.lency to the citizens 
of suck community, it may be regulated by a license 











, 


16 


THE ALBANY LAW JOURNAL. 








without regard to the locality of the property in which 
the business is conducted. But itis impossible to say 
that there may be injury or danger to the public wel- 
fare in permitting sales by retail, and yet none in per- 
mitting sales of the same thing in the same locality by 
wholesale, since in the very nature of things, the dif- 
ference is notin principle, but in the extent of its exer- 
cise only. The fact that the ordinance makes no dis- 
crimination between those soliciting orders for houses 
in this State and those soliciting for houses in other 
States is of no moment. It was said in the Robbins 
Case: “It is strongly urged, asif it were a material 
point in the case, that no discrimivation is made be- 
tween domestic and foreign drummers—those of Ten- 
nessee and those of other States; that all are taxed 
alike. But that does not meet the difficulty. Inter- 
State commerce cannot be taxed at all, even though 
the same amount of tax should be laid on domestic 
commerce, or that which is carried on solely within 
the State. This was decided in the case of State 
Freight Tax, 15 Wall. 232. The negotiation of sales of 
goods which are in other States, for the purpose of in- 
troducing them into the State in which the negotia- 
tiou is made, is inter-State commerce.”’ III. Sup. Ct., 
May 11, 1891. City of Bloomington v. Bourland. Opin- 
ion by Scholfield, C. J. 


CRIMINAL LAW—JURISDICTION OF FEDERAL COURTS 
— BRINGING STOLEN PROPERTY WITHIN JURISDIC- 
TION.—U nder the act of Congress of September 4, 1890, 
extending the criminal jurisdiction of the Federal 
courts to offenses “committed upon any vessel regis- 
tered or enrolled under the laws of the United States, 
and beiug on a voyage upon the waters of any of the 
great lakes,”’ “or any of the waters connecting any of 
the said lakes,” such courts have no jurisdiction of a 
larceny committed upon a steam-barge while lying in 
the Menominee river, a tributary of Lake Michigan, 
half a mile from its mouth. The United States courts 
have no common-law jurisdiction in criminal matters, 
and can only take such jurisdiction as is given them 
by statute; and the fact, that though the larceny was 
committed within the limits of a State, the stolen 
property was not discovered in defendant's possession 
until the vessel was upon Lake Michigan, will not aid 
their jurisdiction. The authorities in the State courts 
of this country and in England are in the main to the 
effect that personal property stolen in one county, and 
carried into another county, and found there in pos- 
session of the thief, will give the courts of the county 
where the goods are found the same jurisdiction to 
try and punish the offender as is given to the author- 
ities of the county where the original crime is perpe- 
trated. 2 Archb. Crim. Pr. (8th ed.), p. 1141; 1 Bish. 
Crim. Law, § 136 et seq.; Myers v. People, 26 Ill. 176; 
Stinson v. People, 43 id. 400. But the United States 
courts have no common-law jurisdiction in criminal 
matters, aud can only take such jurisdiction as is 
given them by statutes. Uuited States v. Worrall, 2 
Dall. 384; United States v. Hudson, 7 Cranch, 32; 
United States v. Coolidge, 1 Wheat. 415; United States 
v. Britton, 108 U. 8. 193. It having been decided that 
the United States had no jurisdiction over crimes 
committed upon the waters of the great lakes (Ez 
parte Byers, 32 Fed. Rep. 404), Congress in September 
last passed the law just quoted, to confer jurisdiction ; 
and jurisdiction can only be taken under that act, and 
to the extent there granted. The jurisdiction taken 
by common-law courts in cases of constructive larceny 
makes the possession of the stolen goods elsewhere 
than in the jurisdiction where the crime of actual lar- 
ceny was committed in respect to said goods a felonious 
possession as against the law of the place where 
he has such possession, but that rule does not apply to 
courts that have nocommon-law jurisdiction. To hold 
that this court has jurisdiction to try this defendant 





because of the fact that he had in his possession, on 
board of an enrolled vessel, while on a voyage apon 
the waters of the great lakes, property which had 
been stolen in the Menominee river, would be in effect 
to hold that any person who takes his passage upon an 
enroiled vessel for a voyage, either long or short, on 
the great lakes, can be indicted and tried in the 
United States Circuit or District Courts if he has with 
him on such vessel property he has stolen elsewhere. 
But a more conclusive reason in this particular case in 
answer to this position on the part of the prosecution 
is that the indictment itself is defective in showing 
that the crime was committed in a place over which 
this court had no jurisdiction, and the prosecution on 
the trial should have been limited to proof of the of- 
fense in the place alleged. The motion in arrest of 
judgment is sustained, and aun order will be entered 
quashing the indictment for want of jurisdiction, and 
discharging the prisoner. U. S. Dist. Ct., N. D. LIL, 


Feb. 9, 1891. United States v. Rogers. Opinion by 
Blodgett, J. 46 Fed. Rep. 1. 
EXECUTOR AND ADMINISTRATOR — JUDGMENT 


AGAINST TESTATOR — STATUTE OF LIMITATIONS. — A 
claim arising upon a judgment recovered against the 
testator or intestate is not barred by the statute of 
limitations upon a refusal to refer, so as to deprive the 
creditor of the right to compel the executor to ac- 
count. The surrogate ordered the administratrix to 
account. It was held by the Court of Appeals in Mco- 
Nulty v. Hurd, 72 N. Y. 518, that a judgment against: 
a deceased person, although disputed or rejected by 
his personal representatives, need not be sued over in 
order to authorize a decree for its payment by the sur- 
rogate. If this be so, it is difficult to see how the 
claim arising upon the judgment can be barred by the 
statute of limitations, upon a refusal to refer. In Mo- 
Nulty’s Case, Church, C. J., says: ‘“ We think that 
there is a distinction between judgments against the 
testator or intestate and other claims. A judgment is 
an adjudication of the rights of the parties in respect 
to the claim involved. It imports absolute verity. It 
cannot be disputed in the sense contemplated by the 
statute auy more than a judgment against the admin- 
istrators. In the same sense it is final and conclusive. 
The statute recognizes a distinction by giving priority 
to judgments over each other according to date of re- 
covery and over other debts. § 27. This right of 
priority might be interfered with if a new judgment 
was necessary in case of dispute, and thus a right se- 
cured by statute might be seriously impaired or en- 
tirely destroyed by the construction claimed. Weare 
of opinion therefore that a judgment against a de- 
ceased, even if disputed or rejected by executors or 
administrators, need not be sued over in order to au- 
thorize a decree for its payment by the surrogate.” It 
is doubtful whether the other matters set up by way 
of defense could be tried by the surrogate. Stilwell v. 
Carpenter, 59 N.Y. 414; McNulty v. Hurd, 72 id. 518. 
Even if cognizance could be taken of them, an account 
between the parties would still be necessary. N. Y. 
Sup. Ct., Gen. Term, First Dupt., April 17, 1891. Mat- 
ter of Lyman. Opinion by Lawrence, J. 


FRAUD — CANCELLATION OF CONTRACT — FALSE 
REPRESENTATION. — Where in a suit to cancel a cou- 
tract for the purchase of land upon the ground of 
fraud, the complaint alleges that defendant’s president 
pointed out two lots as suitable for a warehouse and 
elevator corporation, saying: ‘‘ We are building our 
belt railway right down * * * street, so that 
you see we will pass that ground five hundred reet on 
its east side; and ‘ We are at work on it uow; the 
engineers are out there now at work at 1t;” where- 
upon plaintiff was induced to purchase the iots; and 
alleges a failure to build the road — a failure to aver 
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that the representations were false and fraudulently 
made, with intent to deceive, or an equivalent aver- 
ment, 1s fatally defective. The averment that com- 
plainant relied upon the assurances of defendant to 
complete the belt road as he agreed to do at the time 
he sold the land will not supply a failure to set forth 
the facts necessary to constitute an assurance or prom- 
iee to complete the road. In the case of Lawrence v. 
Gayetty, 78 Cal. 126, the court declared that ‘the 
representations alleged to have been made are not as 
to existing facts, but consist in mere promises to 
perform certain acts in the future. The rule is that 
representations, to constitute sufficient grounds for 
relief, must be as to existing, material facts, or the af- 
firmation of a matter in the future, as a fact, and not 
amere opinion, statement of intention, or promise to 
do some act in the future;” quoting, among others, 
Pom. Eq. Jur., §§ 877, 888. A ‘‘ promise,” strictly 
speaking, is not a ‘“‘representation.’’ The failure to 
make it good may give a cause of action, but it is not 
a false representation which authorizes a rescission of 
a contract like the present. The making of a prom- 
ise, and having no intention at the time of performing 
it, constitute a fraud for which a contract may be re- 
scinded. 78 Cal., supra. The rule laid down in Rail- 
way Co. v. Matthews, 77 Ala. 357, and followed in 
Bradfield v. Land Co., supra, as to promises and acts 
to be performed in the future, is abundantly sustained 
both by text-books and numerous decisions in other 
States. Pom. Eq. Jur., §§ 877, 888; 78 Cal., supra; Wil- 
liams v. McFadden, 23 Fla. 143; Hexter v. Bast, 125 
Penn. St. 52; Adams v. Schiffer, 7 Am. St. Rep. 202, 
note p. 216; 11 Colo. 15; McLain v. Buliner, 4 Am. St. 
Rep. 36, note p. 41; Knowlton v. Keenan, 146 Mass. 86; 
Furnace .Co. v. Moffat, 9 Am. St. Rep. 727, and note 
op. 729, 730; People v. Healy, 128 Ill. 9; Griel v. Lo- 
max, 89 Ala. 420; Dawe v. Morris, 149 Mass. 188; At- 
wood v. Wright, 29 Ala. 346. The failure of the bill to 
aver that the representations made by Caldwell were 
false and fraudulently made, with intent to deceive, 
or its equivalent of such averment, renders it fatally 
defective and subject to demurrer.- Ala. Sup. Ct., 
April 30,1891. Birmingham, etc., Co. v. Elyton Land 
Co. Opinion by Coleman, J. 


INDICTMENT — MOTION TO QUASH —STENOGRAPHER 
IN GRAND JURY ROOM.—The fact that the grand jury, 
after voting not to find an indictment, but before re- 
porting to the court, reconsidered their decision. and 
voted to find one without hearing any new evidence, 
is no ground for quashing the indictment. The fact 
that a stenographer who was in the employ of the dis- 
trict attorney at the latter's request attended before 
the grand jury, and took notes of the testimony of a 
witness, is no ground for quashing an indictment, as 
such stenographer was an assistant to the district at- 
torney. U.S. Cire. Ct., S. D. N. Y¥., Jan. 17, 1891. 
United States v. Simmons. Opinion by Benedict, J. 


INJUNCTION—APPREHENDED NUISANCE—CITY SEW- 
ERS.—The apprehended fouling or pollution of a stream 
of water in the future by the sewage of a part of a city 
from sewers, which have been legally,scientifically and 
properly constructed, but which has not yet'taken place, 
and of which there is no immediate or imminent dan- 
ger, and which depends upon a contingency that may 
not happen, does not present a case for an injunction. 
Board v. Passaic (N. J., 1890), 20 Atl. Rep. 54; Citizens’ 
Coach Co. v. Camden, etc., R. Co., 29 N. J. F4. 299; 
Stitt v. Hilton, 31 id. 285; Delaware, ete., R. Co. v. 
Central Stock-Yard, etc., Co., 43 id. 605; Hagerty v. 
Lee, 45 id. 255; Stoudinger v. City of Newark, 28 id. 
187; Merrifield v. Worcester, 110 Mass. 216; Brookline 
v. Mackintosh, 133 id. 215; Morgan v. City of Bing- 
hamton, 102 N. Y. 500; Dunn v. City of Austin (Tex., 
1889), 11 S.W. Rep. 1125; High Inj., § 742; Wood Nuis., 








§3 796, 797. Kans. Sup. Ct., May 9, 1891. City of Hutch- 
inson v. Delano. Opinion by Horton, C. J. 


INNKEEPERS — LIABILITY — LOSS OF BAGGAGE. -— 
Where a transient guest of an hotel delivered his bag- 
gage to a porter to be checked for safe-keeping, the 
porter having no authority to check it without direc- 
tions from the clerk, but doing it nevertheless, and 
the guest then pays his bill and leaves the hotel, the 
relation of innkeeper and guest is thereby terminated, 
and if the baggage is stolen during the guest’s absence 
the innkeeper is not liable therefor. The common- 
law liability of innkeepers, except so far as modified 
by statute, is recognized and applied in this State. 
Rates of charges, and reasonable limitations upon their 
liability, may be fixed by special contract. A guest may 
also be guilty of such proximate contributory negligence 
as to exonerate innkeepers from responsibility. Lanier 
v. Youngblood, 73 Ala. 592; Story Bailm., §$§ 483, 484; 
Story Cont., 88 744-749. The strict common-law habil- 
ity of innkeepers is for the protection of the goods of 
their guests, and while the relation of innkeeper and 
guest exists. The words of the common law were, 
eorum bona et catalla infra hospitia. Cayle’s Case, 8 
Coke, 32a; Wilkins v. Earle, 44 N. Y. 172. The evi- 
dence in the present case shows that on each several 
visit of the plaintiff to the hotel, he wasa guest and 
was entitled to all the protection of the common law. 
It is equally clear that this relation terminated after 
each stoppage. He was charged and paid the usual 
day rates without reduction, and no agreement was 
made as to future visits. When the plaintiff paid his 
bill and left, the relation of innkeeperand guest ceased 
to exist. O’Brien v. Vaill, 22 Fla. 627. If when he paid 
his bill he had called for his valise, and it then had 
been stolen or lost, there could be no doubt of the lia- 
bility of the defendant, or if he had requested the de- 
fendant or his authorized clerk to take charge of his 
baggage until his return, agreeing to return within a 
short time, and the defendant or clerk had consented 
to do so, a liability would have been assumed by such 
agreement. Story Bailm., § 477, and note. Or if the 
plaintiff had not paid his bill, and the defendant had 
undertaken to retain the baggage to secure the plain- 
tiffs debt to him, the defendant would be liable. 
Haas v. Taylor, 80 Ala. 465. And there may be cases, 
according to the particular circumstances, where an 
innkeeper may be liable for the goods of a guest, for a 
reasonable time, after the departure of the guest from 
the inn. Adams v. Clem, 41 Ga. 65. See criticism on 
this case in 22 Fla., supra. If a traveller, intending to 
become a guest at an hotel, meets a porter of the ho- 
telat the depot or other usual stopping places for 
travellers, aud intrusts his baggage with the porter, 
sent out for the purpose of soliciting patronage and 
caring for the baggage of such guest, the relation of 
innkeeper and guest for the protection of the baggage 
is thereby created; orif a guest, intending to leave 
the hotel, intrusts his baggage to a porter of tbe hotel 
whose duty it is to deliver the baggage at depot, the 
relation is continued until the delivery at the desig- 
nated place. But these principles of law afford no pro- 
tection to one who intrusts his baggage to a mere ser- 
vant of the hotel not authorized to receive baggage, 
with directions to him to check it, for safe-keeping 
until he returns, then pays his bill to the clerk, and 
terminates his relation as guest, and gives no notice to 
the innkeeper or clerk that he expects to return, and 
that he has left his baggage to be taken care of until 
his return. ‘‘ When a person came to an inn with a 
hamper of hats, and went away and left them there 
for two days, and in his absence they were stolen, 16 
was held that he was not to be deemed a guest, and 
that the innkeeper was not liable for the loss thereof.” 
Story Bailm., § 477. It is not in the power of a bailor 





to force upon another the custody of his zoods. It 
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must bea duty voluntarily assumed or one imposed 


by law. <A deposit received by a servant not in the 
line of his duty and without the expressed or implied 
consent of his principal, and against positive instruc- 
tions, cannot impose a liability upon the principal. 
In such the deposit is a mere personal trust in the ser- 
vant. Ala. Sup. Ct., May 1, 1891. Gleem v. Jackson. 
Opinion by Coleman, J. 


MASTER AND SERVANT—DEFECTIVE APPLIANCES.— 
Plaintiff sued his employer for injuries received from 
iron bars that fell on him from a vehicle that he was 
pushing, because the holes in which the pins intended 
to hold the bars on the vehicle fitted were worn 80 as 
not to hold the pins. The evidence showed that the 
vehicle was loaded by plaintiff and his fellow-servants, 
who failed to observe the defect therein, though it was 
plainly apparent; that they were not bound to use 
that particular vehicle, because many others were 
available; that defendant had no knowledge of the de- 
fects, and that he kept constantly employed a machin- 
ist whose duty it was to make repairs whenever bis at- 
tention was called to the need of them by the work- 
men. Held, that a verdict should have been directed 
for defendant. In Railroad Co. v. Sentmeyer, 92 Penn. 
St. 276, we held that where an employer has furnished 
his employees with tools and appliances, which, though 
not the best possible to be obtained, may by ordinary 
care be used without danger, he has discharged his 
duty, and is not responsible for accidents. This doc- 
trine is precisely applicable to this case. There was 
no complaint against the buggy that was used, except 
the absence of the pins. If they were absent because 
the plaintiff or his fellow-workmen failed to put them 
in, of course it was the result of their own negligence. 
It being their duty to put them in, they must neces- 
sarily know whether they could or could not put them 
in the holes, and if they used the machine without the 
pins, they were by necessary consequence guilty of 
negligence, whether the holes were too large or not. 
By the exercise of the most ordinary care they could 
have avoided any danger from sucha source. The 
learned court correctly charged the jury that “if the 
defect complained of was visible, it was the duty of 
the plaintiff, and those working with him, to know that 
it existed, and know the danger which was incident to 
that defect.” This is in exact accordance with the au- 
thorities, and should have heen followed by a direction 
to render a verdict forthe defendant, as this court has 
declared should be done in repeated instances. Thus 
in Sykes v. Packer, 99 Penn. St. 465, we said: ‘The 
defendant had as good an opportunity of seeing the 
condition of the tackle as any other employee had: 
He must be held to have known what was clearly vis- 
ible to his sight. It was not necessary that he should 
be specifically informed of a fact so patent to him.” 
In Brossman v. Railroad Co., 113 Penn. St. 498, Mr. 
Justice Trunkey, in delivering the opinion of this 
court, said: ‘* When an employee, after having the op- 
portunity of becoming acquainted with the risks of his 
situation, accepts them, he cannot complain if subse- 
quently injured by such exposure. By contracting for 
the performance of hazardous duties, he assumes such 
risks as are incident to their discharge from causes 
open and obvious, the dangerous character of which 
causes he has had opportunity to ascertain. Whart. 
Neg., $214. This is the general rule. In Ballou v. 
Railway Co. (Wis.), 11 N. W. Rep. 559, the deceased 
was killed by reason of a defect in the ladder of a 
freight car, and it was held that his representative 
could not recover. A well-prepared note reviewing 
the cases on the subject, upon the point which touches 
the case in hand (5 Am. & Eng. R. Cas. 506) states 
the doctrine as follows: ‘It seems clear if a person in 


the employment of a railroad company discovers that 
the appliances with which he is working are or have 








become through use unsafe, and continues without any 
special order of the company, and without making any 
complaint, to use the said appliances, that he will be 
held to have either run the risk of being injured, or to 
have been guilty of contributory negligence, and hence 
in case of injury to him occasioned by such defect the 
company will not be liable; and this is true, even 
though the defect be such a one as under ordinary 
circumstances the company would be bound to re- 
pair.’” Railroad Co. v. Huber, 128 Penn. St. 63, dis- 
tinguished. Penn. Sup. Ct., May 27, 1891. Benusch v. 
Roberts. Opinion by Green, J. 


NEGLIGENCE—ACCIDENT AT CROSSING—FAILURE TO 
LOOK OR LISTEN — ABSENCE OF SIGNALS. -- Where a 
boy stopped on arailroad at a street crossing to await 
the passage of a train on another track, and did not 
look or listen for a‘train on the track on which he 
stood, it is error to charge, that though he did not ex- 
ercise care according to his age and discretion, the 
company is liable if the bell of the engine by which he 
was struck was not sounded for the crossing, and the 
fai!ure so to sound the beil directly caused the injury. 
Does the instruction No. 1, given at plaintiff's request, 
correctly declare the law of the case? If it does, then 
there is no longer such a defense as contributory neg- 
ligence in this State. This instruction told the jury 
in unmistakable terms, that notwithstanding plaintiff 
went upon the railroad track, and stood there without 
looking or listening, and notwithstanding he did not 
exercise care according to his age and discretion in so 
doing, and standing upon said track without looking 
or listening for the approach of a train, yet if defend- 
ant failed to ring its bell eighty rods from the cross- 
ing, and such failure directly caused the injury to 
plaintiff, then plaintiff was entitled to recover. This 
instruction was unanimously condemned by this court 
in Guenther v. Railway Co., 95 Mo. 286. Said Judge 
Brace in that case: ‘‘ Reading the first and second 
(instruction) together, the jury were in effect told, 
that although the deceased had been guilty of negli- 
gence contributing directly to his death, yet if they 
found from the evidence that no bell was rung while 
the locomotive was passing over the street or road 
immediately before the accident, and that the death 
of said Guenther directly resulted from the omission 
to sound the bell, they should find for plaintiff.” “In 
other words, the jury were told: ‘Here are two acts 
of negligence — one of the plaintiff in being on the 
track, the other of defendant in not sounding the bell 
—concurring at the same time and place, the result of 
which is death. Nowif you find that the death re- 
sulted directly from the failure to ring the bell, you 
must find for the plaintiff,’ practically ignoring de- 
ceased’s contributory negligence, without which no 
death could have happened, by leaving the jury at 
liberty to select out the defendant’s act of negli- 
gence, and say that was the direct cause of his death, 
and render a verdict accordingly, and under it the 
jury have only to find the bell was not rung imme- 
diately before and at the time Guenther was struck in 
a publicly-travelled street, in order to find for plain- 
tiff, notwithstanding Guenther’s act contributed di- 
rectly to his death.” ‘It is not necessary to quote au- 
thorities to show this is not the law.” Notwithstand- 
ing the confidence expressed in this position, counsel 
for respondent challenge it. In Kelley v. Railroad Co., 
75 Mo. 138, Judge Henry, speaking for the whole court, 
says: ‘* That it is such negligence for one to attempt 
to cross or get upon a railway track, ata public cross- 
ing or elsewhere, without looking or listening for an 
approaching train, as precludes a recovery for an in- 
jury sustained by him from a passing train or locomo- 
tive, whether the company’s negligence also contrib- 
uted directly to produce the injury or not, has so often 
been decided by this court that it must now be re- 
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regarded as the settled law of this State;” citing 
Maher v. Railroad Co., 64 Mo. 267; Fletcher v. Rail- 
road Co., id. 484. In this last case Judge Henry with 
approval quotes from the opinion of Judge Allen in 
Gorton v. Railway Co., 45 N. Y. 662: “It is not im- 
posing an onerous duty upon the traveller crossing a 
railroad in broad daylight, over which trains of cars 
were frequently passing and are liable to pass at any 
time, to make use of the most common and lowest de- 
gree of observation and care and to cast his eyes in 
both directions and in every direction from which 
danger may be apprehended.” “The doctrine has 
been declared by this court and re-aftirmed that a 
traveller approaching a railroad track is bound to use 
his eyes and ears, so far as ‘there is opportunity, and 
when, by the use of those senses, danger may be 
avoided, notwithstanding the neglect of the railroad 
servant to give signals, the omission of the plaintiff to 
use his senses to avoid the danger is concurring -negli- 
gence, entitling defendant to a nonsuit.”” In Zimmer- 
man v. Railroad Co., 71 Mo. 476, the exact point was 
made: ‘‘ The doctrine contended for is, that although 
a traveller could have seen if he had looked, or heard 
if he had listened, for an approaching train, yet with- 
out looking or listening he may go upon the track, and 
not be chargeable with contributory negligence if run 
against and injured by a train of cars passing over the 
road; that he may shut his eyes and close his ears, and 
walk, drive or ride across or along a railroad track; 
and if the company fails to blow its whistle or ring its 
bell as required by law, his negligence is cancelled by 
that of the company, and ceases to be a proximate 
cause of the injury, of which the negligence of the 
company is then to be regarded as the sole proximate 
cause.’’ This court wholly repudiated such a doctrine 
then. Bell v. Railroad Co., 72 Mo. 50; Purl v. Railroad 
Co., id. 198; Turner v. Railroad Co., 74 id. 602. In 
Powell v. Railway Co., 76 id. 80, the facts were very 
similar to the facts in the case now under considera- 
tion. In that case Judge Sherwood, speaking for the 
court, says: ‘‘ Making the broad concession, for ar- 
gument’s sake, that the testimony tending to show the 
defendant was negligent, still there was nothing to 
show that this of necessity caused the injury. On the 
contrary thereof, the only inference which can be 
fairly drawn from the testimony is, that but for the 
boy’s neglect to act in a manner suitable to the situa- 
tion in which he was placed —suitable to the danger- 
ous machinery by which he was surrounded—that but 
for his heedlessness, not to say absolute rashness, in 
failing to look and listen for the train, of whose ex- 
pected arrival he was fully aware, the accident would 
not have occurred. That he could have seen the train 
if he had looked, that he could have heard if he had 
listened, is abundantly established.’’ This court re- 
versed .that case without remanding. In the same 
volume—Lenix v. Railway Co., 76 Mo. 86—the same 
doctrine is reiterated, and the failure to give the sig- 
nals was held not to condone the contributory negli- 
gence of plaintiff. And so the law was written and 
accepted until the decision in Kelly v. Transit Co., 9 
Mo. 279, with this qualification: that it has been held, 
that notwithstanding plaintiffs contributory negli- 
gence, he may recover if the defendant’s negligence, 
which directly caused the injury, occurred after the 
defendant knew, or by the exercise of reasonable or 
proper care might have known, of the danger or peril 
in which the injured party stood, and by the exercise 
of ordinary care might then have prevented the in- 
jury, or if the company failed to discover the danger 
through the recklessness or carelessness of its em- 
ployees when the exercise of ordinary care would have 
discovered the danger, and averted the calamity.”’ 
Kelley v. Railroad Co., 75 Mo. 138; Scoville v. Railroad 
Co., 81 id. 434; Harlan v. Railroad Co., 65id. 22; Isabel 
v. Railroad Co., 60 id. 482. The instruction No. 1 





given for plaintiff in this case and the instruction 
given and condemned by this court in Guenther v. 
Railway Co., 95 Mo., 286, were given by the learned 
Circuit judge who tried those cases upon the author- 
ity of the case of Kelly v. Transit Co., 95 Mo. 279; and 
it must be confessed that if we accept the quotation 
made by Judge Norton from the opinion of the St. 
Louis Court of Appeals in the same case, reported in 
18 Mo. App. 151, as the law, there would appear to be 
ample justification of this instruction; but it seems 
evident that Judge Norton did not so understand the 
law and the instructions in the Kelly Case. He says: 
“Tt is argued that said instructions are erroneous be- 
cause they authorize a recovery for plaintiff notwith- 
standing his negligence, if defendant either knew, or 
by the exercise of ordinary care could have known, 
the danger in which plaintiff had placed himself in 
time to have avoided injuring him and failed to exer- 
cise such care. This contention is not well founded. 
When a plaintiff is guilty of contributory negligence 
the company is nevertheless ltable if by the exercise 
of ordinary care, after a discovery by defendant of 
the danger in which plaintiff stood, the accident might 
have been prevented, or if the company failed to dis- 
cover the danger through recklessness when ordinary 
care would have discovered the danger and averted 
the calamity.” And citing with approval the former 
cases decided by this court. So that if we interpret 
the Kelly Case in 95 Mo. 279, it only means to an- 
nounce the qualification of the rule that plaintiff's con- 
tributory negligence will preclude a recovery, as uni- 
formly held by this court prior to that decision, then 
we indorse it; but if it means, as interpreted by the 
learned judge who tried this case in the Circuit Court, 
that the negligence of the defendant in not ringing its 
bell of itself gave plaintiff a good cause of action, not- 
withstanding he might be guilty of the most reckless 
contributory negligence, and without reference to 
when defendant's servants discovered the danger to 
plaintiff, then we unhesitatingly say that decision is not 
in harmony with an almost unbroken line of decisions 
of this court, and ought not to be followed; and this 
qualification of the rule has been expressly limited by 
the decisions of this court to those cases in which the 
injured party was not a trespasser. Barker v. Rail- 
road, 98 Mo. 50. ‘At railroad crossings there are re- 
ciprocal duties. Both the company and the public 
havearight of way. Neither is exclusive. It is the 
duty of each to so exercise their respective rights as 
not to interfere unnecessarily with the rights of the 
other. A crossing isa known place of danger. The 
engineer of a train, when he approaches it, has a right 
to expect that persons may be there; hence it is his 
duty to approach it with his engine under control, 
The citizen, when he attempts to cross, knows that a 
train may come at any moment. It is his plain duty 
to look out for it, and avoid it if possible. Moore v. 
Railroad Co., 108 Penn. St. 49. It is not pretended 
the train was running at an unlawful rate of speed. It 
came to the station about the time it was due, and 
stopped at the usual place. The court, of its own mo- 
tion, withdrew the violation of the ordinance as to 
keeping a watchman and as to ringing the bell on the 
engine continuously from the jury, so that the issue 
was narrowed down to the sole question whether the 
defendant failed to ring its bell eighty rods before 
reaching the crossing, and at intervals until it passed 
the crossing where the accident happened. As before 
stated, the positive evidence on the part of the defense 
is that the bell was rung continuously. That on part 
of the plaintiff is negative, save that of the witness 
Vance or Frank Diauhi. His evidence might well 
have been wholly disregarded by the court and the 
jury, as he testifies that at the very moment his 
brother was being crushed under this powerful engine 
““my object in looking was to have a good case against 
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the railroad company.’’ But conceding that the bell 
was not rungas required by statute or ordinance, what 
was the proximate cause of this injury? We must as- 
sume that this boy, in the absence of all proof that he 
was weak-minded, or that he was not possessed of ordi 
nary intelligence, knew it was dangerous to stand be- 
tween the rails of a railroad track. He had been 
reared in the sight of this railroad, and within a block 
of the depot. He knew also it was about the time for 
this train to arrive. The evidence on his part shows 
that passengers had collected at the depot waiting for 
the train. It was broad daylight. He could have seen 
an engine approaching for two blocks from the south. 
His view was unobstructed. He voluntarily placed 
himself in a place of known danger. According to 
his own evidence he could have stood between the 
tracks in perfect safety while watching the outgoing 
freight. If it be said that the engineer ought to have 
seen him, with equal force it can be asserted that he 
ought to have seen the train approaching. It was quite 
as easy for him to see the train as for the engineer to 
see him. Under these circumstances then, we think 
the first instruction for plaintiff incorrectly stated the 
law, and moreover was contradictory of the sixth in- 
struction given by the court of its own motion. The 
defendant was entitled under this evidence, to an in- 
struction on contributory negligence in accordance 
with the views herein expressed, and as set forth in 
defendant's refused instruction, and the sixth given 
by the court of its own motion. For this error in the 
instructions the cause is reversed and remanded. Mo. 
Sup. Ct., May 19, 1891. Dlauhi v. St. Louis, etc., Ry. 
Co. Opinion by Gavitt, P. J. 


STATUTE—SALES OF LIQUOR TO MINORS—PERMIT 
FROM PARENT.--Written authority from the parent or 
guardian for selling or furnishing intoxicating liquors 
to a minor must be special for each occasion. A pa- 
rental decision not founded on the circumstances of 
any particular occasion, but applicable alike to all oc- 
casions, and measuring the supply of liquors to be fur- 
nished by nothing but the desires and appetites of the 
child, is simply an effort to repeal the law pro tanto. 
To give it effect would be in direct conflict with the 
principle aunounced by this court, during the preva- 
lence of slavery, in the case of Reinhart v. State, 29 
Ga. 522, in which it was held that the master’s discre- 
tion to determine the quantity of spirituous liquors 
necessary for the health of a slave could not be dele- 
gated. Consistently with the policy of the law, there 
can be no general authority by the parent conferred 
upon any one to furnish liquors at his own pleasure or 
the pleasure of the child. The parent must hold con- 
trol of the supply, both as to time and guantity, and 
the written authority must be special, as contradis- 
tinguished from general. It must be applicable to one 
occasion only. and must be repeated separately for 
each subsequent occasion. Once acted on it is ex- 
hausted, and is no more authority for subsequent sup- 
plies than if it had never existed. Parental license to 
run indefinitely would, if granted by a sufficient num- 
ber of rash and inconsiderate fathers, enable one or 
more drinking saloons in large cities to flourish on the 
patronage of minors alone. We think such a license 
shows oun its face un attempted evasion of the law. It 
treats the parent alone as interested in the conduct of 
the child, and ignores the wider and more tmportant 
policy of the statute, which is to rear good citizens and 
conserve the public order and general welfare of the 
State. If we are correct in what has been said, the in- 
strument relied upon as a defense in this case was void 
upon its face. It was no authority for selling or fur- 
nishing even in a single instance, for it had no limita- 
tion as to time or quantity, and was obviously intended 
as a general license rather than as a particular author- 
ity. It wasan unlimited permit to drink whisky and 








beer in the bar-room of which the defendant was one 
of the proprietors. We have not overlooked the case 
of Mascowitz v. State, 49 Ark. 170, but notwithstand- 
ing our high respect for the court which decided it, we 
cannot accept it as a precedent. It refers to no au- 
thority, and to our minds its reasoning confounds the 
just distinction between police and civil liability. Ga. 
Sup. Ct., March 4,1891. Gill v. State. Opinion by 
Bleckley, C. J. 


—_————_»—__—— 


FOURTEENTH ANNUAL REPORT OF THE 
NEW YORK STATE BAR ASSOCIATION. 


Rooms or New York STATE BAR ASSUCIATION, 
CAPITOL, ALBANY, July 3, 1891. t 

"THE fourteenth annual report of the New York State 

Bar Association, now leaving the press of the 
publishers, Weed, Parsons & Co., Albany, N. Y., 
will be sent to members by mail on or before the 10th 
inst. Those who do not receive the report in due time 
after thut date will please address the secretary, Capi- 
tol, Albany, N. Y. 


———__.___—. 
NOTES. 
ERE is an important head-note in a Scotch case :— 


“The defender, seeing a cat running past in a 
public street, called to a dog beside him to ‘ seize it.’ 


The dog accordingly gave chase to catch the cat, and — 


in doing so knocked down and injured a child. Held, 
that the defender, in setting a dog to chase a cat 
through thestreet, acted negligently and without due 
care for passers-by, and was found liable in damages.” 
—Law Times. : 


The event of the week has been Sir Edward Clarke's 
concluding speech for the plaintiff in the baccarat case, 
oue of the ablest and most skillful pieces of advocacy 
which has occurred in our generation. We think it 
may be said that not a point which could tell in favor 
of his client was missed; that the difficulties of the 
case were cleverly grappled with, and that the “ obli- 
gation of the robe,” to which he referred at the com- 
mencement of his address, ‘‘ to disregard all private 
friendships, all political associations, all personal inter- 
ests in the discharge of his duty toward his client,” 
was fulfilled. Eloquent, powerful, temperate and cour- 
ageous, the speech maintained the best traditions of 
the bar. That it was not effectual to win the day was 
due to the fact that no skill of argument or rhetoric 
could avail to avert the inference to be drawn from the 
plaintiff's own conduct after the accusation had been 
made against him—an inference which the lord chief 
justice, in his summing up, took occasion quite prop- 
erly to bringinto prominence. It is needless, but we 
trust not impertinent, to say that the trial was con- 
ducted throughout by the presiding judge with skill 
and perfect judicial demeanor; and but for the regu- 
lation which converted the greater part of the public 
accommodation into an exclusive rendezvous of 
fashion, we might well look back on the case as an ex- 
ceftent example of our English system of trial by jury. 
As it was, although the judge very pointedly remarked 
that ‘‘this is not a theater,” the audience apparently 
could not be brought to believe that it was not. They 
are stated to have applauded Sir E. Clarke and hissed 
and otobbed the defendants. We earnestly hope that, 
notwithstandlng the lord chief justice’s statement, in 
his reply to the {!l-mannered epistle addressed to him, 
that the practice will be continued, he will have come 
to see from the incidents of the late trial that a pubiioc 
exclusively conrposed of so-called ‘* personsin society ’ 
does not altogether tend to the convenient or orderly 
administration of justice.—Solicitcrs’ Journal. 
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CURRENT TOPICS. 





HE New York Court of Appeals struck a popular 
chord in its recent denunciation of counsel for 
their dilatory tactics in the electrical execution 
cases. The particular case under consideration was 
that of the Japanese murderer Jugigo, who was tried 
and condemned to death in December, 1889, and 
whose case has been twice appealed to the Supreme 
Court of the United States, and had been twice be- 
fore considered by the Court of Appeals. Though 
the opinion of the court was necessarily confined to 
the case in hand, its criticism was obviously in- 
tended to cover all of the cases, from that of Kemmler 
down to that of the latest aspirant for the euthanasia 
of the electrical ‘chair. After reciting the earlier 
history of the case, down to and including the af- 
firmance, in October, 1890, of the original judgment 
of conviction, the court proceeds to express its 
opinion in the following untrammelled terms: 

“The subsequent proceedings in the case on behalf 
of the defendant have been discreditable to the admin- 
istration of justice. His case has been twice to the 
Supreme Court of the United States, and is now here 
for the third time, and thus the courts have been need- 
lessly vexed for no possible purpose except delay. 
Upon this occasion a motion is made for a reargument 
of the case after the lapse of nearly a year from the 
original argument upon pretexts manifestly frivolous, 
and for which there can be no possible excuse or justi- 
fication, and which will not now be dignified by any 
further notice. When all the forms of law have been 
observed, and the defendant has had every opportu- 
nity to make his defense, and his conviction has been 
affirmed by the highest court of the State, the contest 
in the courts should end and the final judgment should 
be executed unless the governor of the State, in the 
exercise of his clemency, should grant a reprieve or a 
pardon. The forms of law should not be used to sub- 
vert the criminal law of the State. Attorneys and 
counsellors admitted to practice in the courts of this 
State are under a duty to aid in the administration of 
justice and they cannot, consistently with this duty 
engage in vexatious proceedings merely for the pur- 
pose of undermining the final judgments of the courts 
and defeating the behests of the law. It ought to bea 
subject of inquiry therefore whether they can thus be- 
come the allies of the criminal classes and the foes of 
organized society, without exposing themselves to the 
disciplinary powers of the Supreme Court.” 


This utterance of the supreme tribunal of the State 
in a case, or group of cases, which had aroused an 
unusual degree of popular interest, and whose de- 
velopments had been keenly followed by the public 
mind, was at once adopted as the expression of pub- 
lic opinion upon the question involved ; and the seal 
of condemnation was at once shifted by the organs 
of that opinion from the courts and the supposed 
employers of counsel in these cases to the counsel 
themselves. The executions of the poor wretches, 


who have this week been sent to their account, are 
celebrated, in reputable newspapers, as a ‘‘ triumph 
Vou. 44 — No. 2. 





of the law not only over the criminals who pay the 
penalty of their crimes, but also over the attorneys 
who have so long obstructed the course of justice 
without reason or excuse.” One eminently respect- 
able journal, perhaps the best of its kind in the 
country, makes this comment on the Court of Ap- 
peals opinion: 

‘‘The theory on which the public puts up with the 

bar is, that the lawyers are officers of the courts and 
equally concerned with the judgesin the proper and 
orderly administration of justice. To have the bar’s 
privileges converted, as they have been in these mur- 
der cases, into weapons of opposition to the law, into 
instruments for making the law contemptible and se- 
curing impunity for crime, is more than any civilized 
community can bear very long. So we trust the Su- 
preme Court will use any powers it possesses to fill the 
lives of these habeas corpus tricksters with some kind 
of terror.”’ 
We have searched the files of our esteemed contem- 
poraries in vain for any expression of dissent from 
these views. They appear to be absolutely unani- 
mous. 


With all due respect for the learned and distin- 
guished court which has given us our text — though 
with much less for the organs of public opinion 
which have so unthinkingly joined in the hue and 
cry — we desire to enter our protest against the new 
view of professional duty which is here propounded. 
The Court of Appeals has our profound sympathy 
in its unequal contest with the technicalities of the 
law. In the utterance above quoted it has, with 
force and feeling, voiced the revolt of all right- 
minded men, whether on or off the bench, against 
that iron law of procedure which, in the halls of 
Justice, spreads a net for her feet. Probably there 
has never been a time in the history of legal pro- 
cedure in this country or in England when this pro- 
test was more needed than it is at the present time. 
The exigencies of our complex modern life huve 
driven our lawyers to put the ancient weapons of 
their profession to new and unexpected uses. To- 
day it is the writ of habeas corpus, which is used, 
again and again, in the forlorn hope of saving a 
client from death. Yesterday, it was the writ of 
injunction, whose lavish use in behalf of great cor- 
porations stirred the popular indignation; to-mor- 
row, it may be that another emergency will bring 
another of the ancient remedies out of the scabbard 
to aid or embarrass the administration of jus- 
tice. But in all these cases, be it remembered, the 
counsel, who has been made the victim of the judi- 
cial and popular censure in this case, does no more 
than apply to the court for the remedy which he 
seeks. It is in every case the court that grants the 
remedy, and it can only be granted by the court 
under sanction of the law. Here, then, we have 
three elements in the production of this grave situ- 
ation: the counsel, eager for success, employing all 
the resources of his trained skill and ingenuity in 
behalf of his client or of the cause which has been 
intrusted to him; the courts of law, acting with or 
without discretion upon the case presented; and, 
lastly, the system of which law has provided the 
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remedies in question and clothed the courts with 
the power or imposed upon them tlie duty of ap- 
_ plying these remedies. If there is an abuse of legal 
machinery and a perversion of justice here —and 
upon that point we may well take the testimony of 
the witnesses arrayed above — upon which of these 
three parties does the responsibility for the abuse 
rest? Is it fair to throw it upon the counsel, who 
has only availed himself, for the benefit of his 
clients, of the remedies which the law has provided, 
and which the courts have authorized? Nay, would 
the counsel not have been false to his trust if he had 
allowed a sentimental doubt as to the proper scope 
of the remedy placed in his hands to restrain him 
from using it? We yield to no one in ourreverence 
for the bar at its best. We magnify our office. We 
would exact of members of the bar a much higher 
standard of professional honor than is required by 
the so-called ethics of the profession. But we must 
confess our inability to understand how the counsel 
in these cases could, in justice to themselves, to 
their clients and to the profession, have done less 
than they did to save their clients and the cause 
which had been committed to them. We doubt 
very much if any one of the acute and learned law- 
yers who constitute our highest tribunal would, un- 
der similar circumstances, have hesitated to make 
use, as these counsel did, of all the resources of the 
law which their learning and ingenuity could have 
brought into requisition. Accordingly, we have no 
hesitation in saying that we believe that the right- 
eous indignation of the Court of Appeals against 
the abuses complained of blinded it to the real sin- 
ner; that the fault is not with the counsel, who 
only did their duty in the premises, but with the 
whole system of law and administration of justice 
under which these abuses have grown up, and by 
which they are protected. Reform this system by 
restricting and more carefully guarding the exercise 
of the abused remedies, and you will have no fur- 
ther cause to complain. But so long as these reme- 
dies are available for all, and so long as they will 
be granted by the courts upon application, so long 
will there be earnest, zealous and ingenious counsel 
who will use them. May they live and prosper! 
They need not fear the disciplinary powers of the 
Supreme Court. Those powers will not be set in 
motion against them, and they would not harm 
them if they were. Astute and learned counsel are 
not so common among us that we can afford to dis- 
cipline them for displaying those qualities. 


The ‘‘ instantaneous and painless” death of the 
four murderers, who were executed by electricity at 
Sing Sing this week, probably puts an end to the 
long controversy as to the legality and humanity of 
the new mode of executing the death penalty which 
has been adopted in this State. We may now prob- 
ably look for the general adoption of this method 
of disposing of capital oases, and if society is to 
continue to kill men, this most humane and efficient 
mode of doing it should surely prevail. We have 
no penchant for hanging, or for the guillotine or the 





bow-string, and if our fellow-man is to be put out 
of the way at all, we prefer the promptest and most 
business-like way of effecting our object. There is 
no sentiment about the dynamo, but its efficiency 
has been very effectually demonstrated, and this is 
the important thing after all. Moreover, if the adop- 
tion of this new and unusual mode of inflicting the 
death penalty shall have the effect of showing our- 
selves and the world what a cold-blooded, brutal 
and demoralizing spectacle our humanity presents, 
when, in the dawn of the twentieth century, it de- 
liberately puts one of its own members out of exist- 
ence, it will not have been in vain. 


Another bar association —that of Virginia — is 
wrestling with the problem of law reform. The re- 
port of the special committee on that subject, to be 
submitted at the annual meeting of the association 
the latter part of this month, is before us. It is a 
conservative document, the result, apparently, of 
considerable study of the subject as well as observa- 
tion of the experience of other States, and recom- 
mends no changes which have not demonstrated 
their wisdom and practicability by their successful 
operation elsewhere. Virginia still adheres, more 
closely than any other State, excepting New Jersey, 
to the old distinction between law and equity pro- 
cedure, and the bill proposed by the committee 
(avowedly modeled after the English Judicature 
Act of 1873, and the Connecticut Practice Act) be- 
gins by abolishing this distinction. The spectre of 
codification seems to haunt our committee however, 
and they hasten to exorcise the evil spirit and pro- 
pitiate the association by making the gratuitous as- 
sertion that ‘‘the consolidation of law and equity 
procedure does not even tend toward codification.” 
You are mistaken, brethren; every thing tends to- 
ward that blessed consummation which simplifies 
your cumbrous procedure, or which teaches the 
Virginia Bar Association that the venerable fabric 
of the common law is susceptible of improvement. 
Indeed, the law reformers of this committee, in spite 
of the conservative character of their recommenda- 
tions, seem to be dangerous heretics in the common 
law fold, as witness the words with which they sub- 
mit their work to the association: 

“The bill offered for the consideration of the associ- 
ation is of course merely tentative. The members of 
the committee who have signed this report are in earn- 
est in their efforts to put Virginia in line with the rest 
of the civilized world, and while they are convinced 
that the reform of the pleading so as to consolidate 
law and equity procedure is absolutely necessary to her 
progress as a great State, they do not mean to say that 
the bill offered by them is the best possible form it 
could assume. But this bill contains all of the princi- 
pal features of the reformed procedure. The Codes 
of Procedure have met with the most violent and un- 
reasoning opposition, but they have overcome all 
prejudice wherever they have been adopted. No State 
has ever tried the Code system and then returned 
to the common-law and equity pleadings which ema 
nated from the * wisdom of our ancestors.’ Whatever 
is estabflshed is sacred with those who do not think. 
A close and careful investigation of the origin of an- 
cient laws and customs causes any one to turn with 
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feeling of relief to the judgment which he may be 


able to form by the sterling honesty of his own intel- 
lect.” 

Men who are capable of writing such words as 
these are capable even of tending toward codifica- 
tion, perhaps of leading the Virginia Bar Associa- 
tion in those arduous paths which extend forward 
and upward to the stars. 


We have heretofore called the attention of our 
readers to the novel experiment in reporting, which 
Sir Frederick Pollock is conducting in England, 
under the description of the “Revised Reports,” 
The Law Times announces the near publication of 
the first two volumes of the series‘and gives some 
additional information relative to the enterprise. 
It appears that the work so auspiciously commenced 
by Pollock was planned as far back as 1863, by Lord 
Westbury. The main point about these reports is, 
that they are to be “an edition and not a selection, 
and will be formed, not by choosing for republication 
those cases which the editors deem important or in- 
structive, but by omitting such cases and parts of 
cases as appear to be clearly not important for the 
current study and practice of the law.” “The de- 
cisions,” it is added, ‘* will be treated, not as plain- 
tiffs having to make out the merits of their claim, 
but as defendants with the benefit of possession. 
Judgments will not be abridged except, on occasion, 
as to statements of facts (a discretion constantly 
used by reporters themselves), and except where the 
case is retained only for the sake of one or more 
definite points out of those dealt with at the time; 
but a comparatively free hand will be used in re- 
trenching prolix reports of arguments. Head-notes, 
which are strictly no part of the report, will be cor- 
rected and revised as often as it appears useful.” 
The work appears to be dealt with in an intelligent, 
comprehensive and, at the same time, conservative 
spirit, As for the saving of space, our learned con- 
temporary estimates that six hundred and twenty- 
seven volumes of existing reports ‘‘can be rolled 
into fifty volumes of the revised.” 


It would appear that the petit mal, of which Mr. 
James Payn makes so much fun in a recent number 
of The Independent, is only our old friend ‘‘Emo- 
tional Insanity ” in a new dress. The description 
of this malady recalls to our minds a long series of 
murder trials in this country in which the plea has 
been successfully employed, especially in cases 
where the emotion producing the insanity was 
caused by a husband’s discovery of his wife and her 
paramour in flagrante delicto, Indeed we are not at 
all certain that the plea of emotional insanity has 
outlived its usefulness yet in such cases. Mr. Payn’s 
account is the unsophisticated version of a trans- 
atlantic mind : 

“It is, itseems, according toa medical witness in a 

murder case, a kind of temporary dementia which 
May happen to anybody, during which one may cuta 
Rentleman’s throat without being aware of it. Asa 
Plea of insanity, when one is in trouble for homicide, 








this may be said to take thecake. The convenience 
of it is most admirable, since, like a ‘flying point’ at 
whist, it may be taken advantage of at any moment. 
At present, when oue has murdered somebody, and 
got off on the ground of insanity, there is still the un- 
pleasantuess of being confined ‘during the queen’s 
pleasure’ afterward; but the beauty of the petit mal is 
that ‘a person may have only one or two attacks of it 
iu hia life, without any traces of it being left in the 
system.’ It appears therefore that, according to this 
scientific theory, each of us may cut the throats of at 
least two persons, without fear (to ourselves, which is 
the main point) of future consequences. This reflec- 
tion, to those who are so fortuuate as to have only a 
couple of enemies in the world, will, as Mr. Pecksniff 
says, be ‘ very soothing.’ ”’ 





> 


NOTES OF CASES. 


N Holmes, ete., Manuf’g Co. v. Holmes, ete., Metal 
Co., New York Court of Appeals, Second Divis- 

ion, June 2, 1891, 38 N. Y. St. Rep. 155, plaintiff, a 
domestic corporation, sold its stock and plant to the 
defendant company, and took in part payment stock 
of the defendant company. Subsequently a con- 
tract was made by which plaintiff agreed to sell the 
stock to the defendant, the same to be delivered 
upon the payment of certain promissory notes given 
in payment therefor. In an action on one of the 
promissory notes, held, that the title to the stock 
vested in the plaintiff company, and that there was 
a valuable consideration for the note in suit. The 
court said: ‘‘It is doubtless true that a corporation 
cannot purchase or deal in stocks of other corpora- 
tions unless expressly authorized by law so to do. 
Talmage v. Pell, 7 N. Y. 328; Berry v. Yates, 24 
Barb. 200; Milbank v. New York, L. E. & W. R. 
Co., 64 How. 20; Mechanics’ Mut. Sav. Bank v. Meri- 
den Agency Co., 24 Conn. 159; Central R. Co. v. 
Pennsylvania R. Co., 31 N. J. Eq. 475; Hazlehurst v. 
Savannah R. Co., 48 Ga. 57; Valley R. Co. v. Lake 
Erie Iron Co. (Ohio), 18 N. E. Rep. 486; People v. 
Chicago Gas Trust Co., 130 Ill. 268-284; Franklin 
Co, v. Lewiston Institution for Savings, 68 Me. 48; 
Hill v. Nisbet, 100 Ind. 341-349, It is equally true 
however that it may do whatever may be necessary 
in the exercise of its corporate tranchises. The sell- 
ing of property and collection of debts is among the 
powers given, and hence it may take title to all 
kinds of property, even the stock of another com- 
pany, in the payment of a debt. Talmage v. Pell, 
supra, and cases above cited. The statute under 
which the plaintiff was incorporated provides that 
‘it shall not be lawful for such company to use any 
of their funds in the purchase of any stock in any 
other corporation. Laws 1848, chap. 40, § 8. The 
funds here spoken of evidently mean the money of 
the company, and the statute was not intended to 
limit the powers of the corporation beyond that 
already indicated. The plaintiff was a private man- 
ufacturing corporation. It exercises nu powers of a 


public nature, and has attempted no combination 
by which the public may in any manner be preju- 
diced, There are consequently no questions affect- 
ing public policy to be considered. The purpose of 
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the company is ‘expressed in a preamble to the reso- 


lutions adopted authorizing the salg of its plant and 
stock of materials on hand to the defendant com- 
pany. It was, in short, to increase the business of 
the stockholders by adding to the manufacture of 
brass that of German silver and nickel alloys. The 
scheme adopted was the organization of a new cor- 
poration, bringing in some other persons with addi- 
tional capital. The stock in the new company was 
subscribed for by Holmes and Edwards individually, 
and the stock when finally issued was issued to Ed- 
wards. It is true he takes it as trustee, and holds 
it as such for the plaintiff, but this we do not re- 
gard as necessarily ultra vires. The plaintiff had 
the right, with the consent of its stockholders, to 
sell its plant and retire from business, and it ap- 
pears from the evidence in this case that the con- 
sent of all the stockholders was given to the sale 
that was made. In Kent v. Quicksilver Mining Co., 
78 N. Y. 159-186, Folger, J., in delivering the opin- 
ion of the court, says that ‘a corporation may do 
acts which affect the public to its harm, inasmuch 
as they are per se illegal, or are malum prohibitum. 
Then no assent of stockholders can validate them. 
It may do acts not thus illegal, though there is want 
of power to do them, which affect only the interest 
of the stockholders. They may be made good by 
the assent of the stockholders, so that strangers to 
the stockholders, dealing in good faith with the 
corporation, will be protected in a reliance upon 
those acts.’ In the case of Treadwell v. Salisbury 
Manuf’g Co., 7 Gray, 293-405, it was held that the 
directors of a manufacturing corporation may sell 
the whole property of the corporation to a new cor- 
poration, taking payment in shares of stock of the 
new company, to be distributed among the stock- 
holders of the old company. In Lowe v. Boston 
Carpet Co., 16 Gray, 493, it was held that one man- 
ufacturing corporation may take the shares of an- 
other in payment of a debt. Chapman, J., in de- 
livering the opinion of the court, in commenting 
upon the case of Treadwell v. Salisbury Manuy’g Co., 
supra, says that ‘while corporations quasi public 
may be restrained and directed in the management 
of their affairs, yet corporations established for 
trading and manufacturing purposes may wind up 
their affairs whenever they think proper to do so, 
and in the manner adopted in that case. The legal- 
ity of the transaction could not have depended on 
the intention of the corporation to wind up its af- 
fairs immediately. If it had taken the stock in 
payment for goods, or for the sale of a building or 
land, or water power, which it did not want or de- 
sired to sell, while it still carried on its business, the 
act must have been equally legal.’ In Hodges v. 
New England Screw Co., 1 R. I. 312, 347, facts are 
presented which in many respects are similar to 
those under consideration. Green, C. J., says: 
‘Nor have we any doubt that the screw company 
might have rightfully taken this stock in the iron 
company in payment for their rolling-mill, if it had 
been taken with a view to sell again, and not per- 
manently hold it. Again, it is to be observed, the 








directors were not investing the funds of the screw 


company in the stock of the iron company. They 
had on hand an unsalable rolling-mill, and they 
owed a heavy debt for it, and one great object in 
taking the stock in the iron company was to realize 
for the rolling-mill, and in part pay thereby the 
debt.’ State of Kansas v. Western Irrigating Canal 
Co., 40 Kans. 96; Leathers v. Janney, 41 La. Ann. 
1120; Hibernia Ins. Co. v. St. Louis & New Orleans 
Transportation Co., 13 Fed. Rep. 516; Taylor vy. 
North Star Gold Mining Co., 79 Cal. 285; Miner's 
Ditch Co. v. Zellerbach, 37 id. 543; State v. Butler, 
86 Tenn. 614; Moraw. Priv. Corp., § 212. The plain- 
tiff has sold its rolling-mill, machinery, etc., to the 
defendant. It has taken stock in the latter com- 
pany in payment therefor. Inasmuch as this was 
done with the consent of all of the stockholders, it 
being the act of a private corporation, not in any 
manner harming the public, we see no reason for 
condemning its title to the stock so obtained, 
Palmer v. Cypress Hill Cemetery, 122 N. Y. 429-435, 
But assuming the transaction to have been ultra vires, 
the defense interposed would still be unavailable. The 
plaintiff has the stock, and has paid for it. It can- 
not be recovered back by the defendant, for the 
transaction is completed and closed. Whilst the 
contract remained executory, if it was unauthorized, 
a stockholder or person interested might have in- 
terfered by injunction, and prevented the transfer 
of the property of the plaintiff to the defendant. 
But the contract having become executed, the title 
of the stock now vests in the plaintiff, and it has 
the power to sell and dispose of the same. Sistare 
v. Best, 88 N. ¥. 527-533; Milbank v. New York, 
L.H. & W. R. Co., supra. The contract under 
which the note in suit was given was made in De- 
cember, 1884, nearly four years after the plaintiff 
became the owner of the stock. No claim is made 
that that contract is for any reason illegal or void. 
Numerous cases are found in which the courts have 
refused to execute contracts that were ultra vires, 
but this action is not based upon such a contract. 
The courts will not permit the plea of ultra vires, 
but this action is not based upon such a contract. 
The courts will not permit the plea of ultra vires to 
prevail whether interposed for or against a corpora- 
tion, where it would not advance justice, but would 
accomplish a legal wrong. Rider Life Raft Co. v. 
Roach, 97 N. Y. 373-381; Whitney Arms Co. v. Bar- 
low, 63 id. 62. To hold that the plaintiff could not 
dispose of the stock, would deprive it of the con- 
sideration received for the transfer of its rolling- 
mill and material, thus accomplishing a wrong and 
not advancing justice. Our conclusions are that it 
had title to the stock, and that consequently there 
was a valuable consideration for the note in suit.” 


In Conlon v. Markey, New York Court of Com- 
mon Pleas, General Term, April 20, 1891, 38 N. Y. 
St. Rep. 173, while plaintiff was living with defend- 
ant, she requested the secretary ot the savings bank 
where her moneys were deposited to put defendant’s 
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name on her book. 
trust or for either to draw, and explained that if it 
was in trust she would have control of it as long 
as she lived, and at her death it would go to de- 
fendant. On her replying that that was what she 
wanted, he wrote the words ‘‘in trust for Patrick 
Markey” after her name. Held, that there was no 
intention on plaintiff's part to create a trust, but 
only to make a species of testamentary disposition 
of the fund, and hence no trust was created by this 
transaction; and that as defendant understood that 
no transfer of the fund to him was intended, the 
delivery of the pass-book to him did not constitute 
an assignment of the deposit to him. Daly, C. J., 
said: ‘‘ To create a trust it is necessary that there 
should be an intention on the part of the donor to 
part with all interest in the subject of the trust, and 
to vest the title in another by some act sufficient to 
pass the title. The question of intent controls. In 
Weber v. Weber, 58 How. Pr. 256, where a depositor ia 


a savings bank opened several accounts in his name. 


in trust for his children, but did so only in order to 
receive the highest rate of interest, and without any 
intention of parting with the ownership of the 
money, or of making a gift or transfer of it to his 
children, it was held by the Supreme Court (Van 
Vorst, J.) that no trust was established. The court 
said that the question whether a voluntary trust is 
created or not is a question of fact in the case, and 
the court in determining the fact will give effect to 
the purposes or objects which the settlor had in 
view in making the disposition. Quoting Lord 
Cranworth (in Jones v. Lock, L. R., 1 Ch. App. 25), 
‘the case turns upon the short question whether the 
father intended to make a declaration that he held 
the property in trust for the child;’ it was held that 
the intent of the depositor at the time, gatherec 
from his words and acts together with the circum- 
stances, must needs be considered to determine the 
true character of the transaction. The facts in that 
case closely resemble those before us, the depositor 
acting upon information from the bank clerk that 
the money would remain his, no matter in whose 
name it was deposited. He said he wished to con- 
trol it as long as he lived, but had no objection to 
letting his children have it after his death. It was 
held that if a literal construction of the transaction 
as presented by the bank books established an irre- 
vocable trust, the same is the result of a mistake on 
the part of the depositor, to which, in equity, he 
should not be held. We foliowed this ruling in an- 
other action growing out of the same transaction 
(Weber v. Weber, 9 Daly, 211), holding that there 
being no intention to part with the ownership of 
the money, nor to make a gift or transfer of it, no 
trust was made orcreated. Both of these cases were 
decided after Martin v. Funk, 75 N. Y. 134, and 
upon the authority of that case with respect to the 
controlling question of the intent of the donor. In 
that case the intent was inferred from the act. 
There was no evidence of any other intent. It was 
said that the fact that the depositor may have be- 
lieved that the deposits might be withdrawn during 


He asked if she wanted it in | 





her life and the money converted to her own use 
“would not change the legal effect of her act, but the 
act and intent to do the act had been established. 
It was not asin the case of Weber, where a con- 
trary intent was conclusively proved. In the later 
case of Willis v. Smyth, 91 N. Y. 301, the question 
of intent to create a trust is the controlling consid- 
eration, and such intent is gathered from the lan- 
guage employed and all the circumstances of the 
case. And so in Mabie v. Bailey, 95 N. Y. 206, the 
case of Martin v. Funk was interpreted as deciding 
that a deposit in form in trust for another consti- 
tuted a trust, and, unéxplained, operated to trans- 
fer the beneficial interest in the deposit to the bene- 
ficiary named; and it was said by the court, per 
Andrews, J.: ‘If it was now necessary to decide 
that point I should incline to the opinion that the 
character of such a transaction as creating a trust is 
not conclusively established by the mere fact of the 
deposit so as to preclude evidence of contempora- 
neous facts and circumstances constituting res geste 
to show that the real motive of the depositor was 
not to create a trust, but to accomplish some inde- 
pendent and different purpose inconsistent with an 
intention to divest himself of the beneficial owner- 
ship of the fund.’” 





NOMINATIONS FOR JUDGES. 


S the time approaches for nominating candidates 
for judges we notice in some parts of the State an 
outery against the renomination of judges who cannot 
serve fourteen years before reaching seventy is becom- 
ing inteusified. None that we can imagine is more 
senseless. We have never heard it used by men of in- 
tegrity and ability. The best justice is the cheapest, 
irrespective of a slightly enhanced price. Those who 
clamor loudest and make the most noise against such 
renominations are the patriots anxious to fill the places 
of the judges whose renominations they so vociferously 
declaim against, and their supporters expecting favors 
from them as their friends. Such a course does not 
commend them for elevation to a judicial station. 

The argument is little better than an insult to the 
intelligence of those to whom it is addressed, shows a 
want ofany sensible reason against the renomination 
of the men to whom it is made, and a poor apprecia- 
tion of the standard at which the judiciary should be 
kept. If there is any valid objection to a candidate 
for renomination make it manfully against him. Ad- 
dress the intelligence of the people. 

There is a reserve of prudence and discretion usually 
brought out at a critical moment which turus the scale 
in favor of a wiser decision. An appeal to the reason 
of the people has never been known to fail in the long 
run. Our Constitution, the fundamental charter of 
our protection, recognizes the fact that cases may arise 
where it is for the best interests of the people to re- 
elect an able and experienced judge, and to offer him 
agsan inducement against retiring to a lucrative prac- 
tice in his vigor and usefulness a continuance of his 
salary fora few years after he has ceased to faithfully 
serve the public. Such a renomination should not be 
made in a case where reasonable doubts exist as to 
whether a judge of experience ora new candidate is 
the better, but where there is no reasonable doubt that 
the ability and experience of a sitting judge predomi- 
nate there should be uo hesitation about securing the 





best man. 
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A reasonably wise client called upon to select coun- 
sel would not hesitate to take the best and to pay him 
more for bis services than he would one less experienced 
and less useful. A judge occupies a higher and much 
more responsible position, and why should not the peo- 
ple, as a whole, act with as much wisdom as a single 
suitor? Ifthe provisions of the Constitution, adopted 
when small and inadequate salaries were paid, stand in 
the way of the renomination of worthy men, change 
them as soon as possible in the proper mode, but do 
not let a few dollars, to be paid to able, competent and 
experienced men, stand fora moment in the way of 
securing the best possible judiciary. It is the last re- 
source we have for justice and right, and let no dema- 
gogic vociferation from interested candidates and 
their partizans impede, for a moment, the best nomi- 
nations. 

Amend the Constitution, if necessary, but do not in 
a single instance lower the standard of the judiciary or 
let demagogues, appealing personally or by their parti- 
zans to cupidity for their elevation, for personal ends, 
prevail against the good of the public. 





INTOXICATING LIQUORS —“ WILSON BILL” 
— ORIGINAL PACKAGES. 


UNITED STATES SUPREME COURT, MAY 25, 1891. 


WILKERSON V. RAHRER. 


The provision of the Federal Constitution vesting in Con- 
gress the exclusive power to regulate inter-State com- 
merce does not guarantee the absolute freedom of such 
commerce. ‘The ‘* Wilson Bill” (Act of Congress, Au- 
gust 8, 1890, 26 St. 313), which provides that intoxicating 
liquors brought into any State shall be subject to the laws 
enacted in the exercise of its police power ‘‘ to the same 
extent andinthe same manner as though such liquors 
had been produced in such State, and shall not be exempt 
therefrom by reason of being introduced therein in orig- 
inal packages or otherwise,” isnot an unconstitutional re- 
striction 

The effect of this law is to subject to the operation of the po- 
lice power of the State certain subjects which were there- 
tofore excluded from its operation by reason of their be- 
ing subjects of inter-State commerce; and it isnot a dele- 
gation to the States of the power to regulate commerce, 
nor an adoption of State laws as such regulation. 

The decisions of the Supreme Court that the State prohibitory 
laws were not operative on liquors imported and sold in 
the original packages did not have the effect to annul 
those laws, and hence their re-enactment was not neces- 
sary inorder to make them immediately operative upon 
such liquors after the passage of the ‘* Wilson Bill.” 


F tion from the Circuit Court of the United States 
for the District of Kansas. 

This was an application for a writ of habeas corpus 
made to the Circuit Court of the United States for the 
District of Kansas by Charles A. Rahrer, who alleged 
in his petition that he was illegally and wrongfully re- 
strained of his liberty by John M. Wilkerson, sheriff of 
Shawnee county, Kans., in violation of the Constitu- 
tion of the United States. The writ was issued, and 
return having been made thereto, the cause was heard 
on the following agreed statement of facts: ‘It is un- 
derstood and agreed by and between the attorneys for 
the petitioner herein and thre respondent that the above 
entitled application to be discharged upon writ of ha- 
beas corpus shall be heard and decided upon the fol- 
lowing facts, namely: That H. C. Maynard and Lisle 
Hopkins are citizens and residents of the State of Mis- 
souri, and are partuers doing business at Kansas City, 
in the state of Missouri, under the firm name of May- 
nard, Hopkins & Co.; that said Maynard, Hopkins & 


*§S. C., 11 Sup. Ct. Rep. 865, reversing 43 Fed. Rep. 556. 








Co. are, and were at all the times herein mentioned, 
doing a general wholesale business in Kansas City, in 
the State of Missouri, in the sale of intoxicating 
liquors; that said Maynard, Hopkins & Co. do a gen- 
eral business of packing and shipping intoxicating 
liquors from their place of business in Kansas City, in 
the State of Missouri, to various points in the State of 
Kansas and other States; that in June, 1890, the said 
Maynard, Hopkins & Co. constituted and appointed 
the petitioner herein, Charles Rahrer, a citizen of the 
United States, their lawful agent in the city of Topeka, 
in the State of Kansas, to sell and dispose of for them 
in original packages liquors shipped by the said May- 
nard, Hopkins & Co. from the State of Missouri to To- 
peka, in the State of Kansas; that in July, 1890, the 
said Maynard, Hopkins & Co. shipped to the city of 
Topeka, in the State of Kansas, from Kansas City, in 
the State of Missouri, a car-load of intoxicating liquors 
packed by them and shipped from Kansas City, in the 
State of Missouri, in original packages, which car-load 
of intoxicating liquors so shipped was taken charge of 
by the petitioner herein, Charles Rahrer, at Topeka, 
in the State of Kansas, as the agent of Maynard, Hop- 
kins & Co.; that on the 9th day of August, 1890, the 
said Charles Rahrer, as agent of the said Maynard, 
Hopkins & Co., offered for sale and sold in the original 
package a portion of said liquor, so shipped by the said 
Maynard, Hopkins & Co., to-wit, one pony keg of beer, 
being a four-gallon keg, which keg was in the same 
condition in which it was shipped from Kansas City, 
in the State of Missouri, to Topeka, in the State of 
Kansas; that said keg of beer was separate and dis- 
tinct from all other kegs of beer so shipped, and was 
shipped as a separate and distinct package by Maynard, 
Hopkins & Co., from Kansas City, in the State of Mis- 
souri; that the petitioner, Charles A. Rahrer, on the 
9th day of August, 1890, offered for sale and sold one 
pint of whisky, which was a portion of the liquor 
shipped by Maynard, Hopkins & Co., as above stated; 
that said pint of whisky was sold in the same condition 
in which it was shipped from the State of Missouri and 
received in the State of Kansas; that it was separate 
and distinct from every other package of liquor so 
shipped, and was sold in the same package in which it 
was received, being securely inclosed in a wooden box 
of sufficient size to hold said pint bottle of whisky. It 
is further agreed that Charles A. Rahrer, the petitioner 
herein, was not the owner of said liquor, but was 
simply acting as the agent of Maynard, Hopkins & Co., 
who were the owners of said liquor. That on the 21st 
day of August, 1890, there was filed in the office of the 
clerk of the District Court of Shawnee county, Kans., 
an information by R. B. Welch, county attorney of 
said county, together with affidavit of Otis M. Capron 
and John C. Butcher appended and attached thereto, 
and in support thereof, taken under paragraph 2543, 
General Statutes of 1889, charging the said Charles A. 
Rahrer with violating the Prohibitory Liquor Law of 
the State of Kansas, by making the two sales herein- 
before mentioned. A copy of said information and 
affidavits so filed is attached to the return of the re- 
spondent herein, and is hereby referred to and made 
a part hereof. That the petitioner herein, Charles A. 
Rahrer, was arrested upon a warrant issued upon the 
information and affidavit heretofore referred to, aud 
is held in custody by the respondent, John M. Wilker 

son, sheriff of Shawnee county, by reason of said infor- 
mation so filed and said warrant so issued, and not 
otherwise. Said Charles A. Rahrer was not a druggist 
and did not have, nor did his principals, Maynard, 
Hopkins & Co., have any druggist’s permit at the time 
of making the said sales of intoxicating liquor herein- 
before mentioned, nor had he or they ever made any 
application for 2 druggist’s permit to the Probate 
judge of Shawnee county, Kan., before making such 
sales of intoxicating liquor as aforesaid. The said sales 
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of intoxicating liquors were not made by said Charles 
A. Rahrer upon a printed or written affidavit of the 
applicant for such intoxicating liquors, as required un- 
der the prohibitory laws of the State of Kansas. A 
copy of the warrant under and by virtue of which the 
respondent, Jolin M. Wilkerson, sheriff of Shawnee 
county, holds the said Charles A. Rahrer is attached 
to the return of the respondent, and is hereby referred 
to and made a part hereof. The recent act of Congress 
relating to intoxicating liquors, and known as the 
‘ Wilson Bill,’ was signed by the president on August 
8, A. D. 1890.” The Circuit Court discharged the pe- 
titioner, and the cause was brougnt to this court 
by appeal. The opinion will be found iu 43 Fed. Rep. 
556. 
The Constitution of Kansas provides: ‘‘ The manu- 
facture and sale of intoxicating liquors shall be forever 
prohibited in this State, except for medical, scientific 
and mechanical purposes.” 1 Gen. St. Kans. 1889, p. 
107. The sections of the Kansas statutes claimed to 
have been violated by the petitioner are as follows: 
“Any person or persons who shall manufacture, sell or 
barter any spirituous, malt, vinous, fermented or 
other intoxicating liquors shall be guilty of a misde- 
meanor, and punished as hereinafter provided; pro- 
vided however that such liquors may be sold for medi- 
cal, scientific and mechanical purposes, as provided in 
this act. It shall be unlawful for any person or per- 
sons to sell or barter for medical, scientific or mechan- 
ical purposes any malt, vinous, spirituous, fermented 
or other intoxicating liquors, without first having pro- 
cured a druggist’s permit therefor from the Probate 
judge of the county wherein such druggist may be do- 
ing business at the time,” ete. “‘Any person without 
taking out and having a permit to sell intoxicating 
liquors, as provided in this act, or any person not law- 
fully and in good faith eugaged in the business of a 
druggist, who shall directly or indirectly sell or barter 
any spirituous, malt, vinous, fermented or other in- 
toxicating liquors, shall be deemed guilty «f a misde- 
meanor, and upon conviction thereof shall be fined in 
any sum not less than one hundred dollars nor more 
than five hundred dollars, and be imprisoned in the 
county jail not less than thirty days nor more than 
ninety days.’’ 1 Gen. St. Kans.,chap. 31, $$ 380, 381, 386. 
On August 8, 1890, an act of Congress was approved, 
entitled ‘“‘An act to limit the effect of the regulations 
of commerce between the several States and with for- 
eign countries in certain cases,’’ which reads as fol- 
lows: “That all fermented, distilled or other intoxi- 
cating liquors or liquids transported into any State or 
Territory, orremaining therein for use, consumption, 
sale or storage therein, shall upon arrival in such State 
or Territory, be subject to the operation and effect of 
the laws of such State or Territory enacted in the ex- 
ercise of its police powers, to the same extent and in 
the same manner as though such liquids or liquors had 
been produced in such State or Territory, and shall 
not be exempt therefrom by reason of being introduced 
therein in original packages or otherwise.” 26 St. 


L. B. Kellogg, A. L. Williams, R. B. Welch and J. N. 
Jves, for appellant. 


Louis J. Blum, Edgar C. Blum and David Overmyer, 
for appellee. 


Mi Chief Justice FULLER, after stating the facts as 
above, delivered the opinion of the court. 

The power of the State to impose restraints and bur- 
dens upon persons and property in conservation and 
promotion of the public health, good order and pros- 
Pperity is a power originally and always belonging to 
the States, not surrendered to them by the genera 
government, nor directly restrained by the Constitu- 
ion of the United States, and essentially exclusive. 





And this court has uniformly recognized State legisla- 
tion, legitimately for police purposes, as not, in the 
sense of the Constitution, necessarily infringing upon 
any right which has been confided expressly or by im- 
plication to the National government. The fourteenth 
amendment, in forbidding a State to make or enforce 
any law abridging the privileges or immunities of citi- 
zens of the United States, or to deprive any person of 
life, liberty or property without due process of law, or 
to deny to any person within its jurisdiction the equal 
protection of the laws, did not invest, and did not at- 
tempt to invest, Congress with power to legislate upon 
subjects which are within the domain of State legisla- 
tion. As observed by Mr. Justice Bradley, delivering 
the opinion of the court in the Civil Rights Cases, 109 
U. 8. 3, 13, the legislation under that amendment can- 
not ‘* properly cover the whole domain of rights apper- 
taining to life, liberty and property, defining them, 
and providing for their vindication. That would be to 
establish a code of municipal law regulative of all pri- 
vate rights between man and man in society. It would 
be to make Congress take the place of the State Legis- 
latures and to supersede them. It is absurd to affirm 
that, because the rights of life, liberty aud property 
(which include all civil rights that men have) are by 
the amendment sought to be protected against inva- 
sion on the part of the State without due process of 
law, Congress may therefore provide due process of 
law for their vindication in every case; and that be- 
cause the denial by a State to any persons of the equal 
protection of the laws is prohibited by the amendment, 
therefore Congress may establish laws for their equal 
protection.’”’ In short it is not to be doubted that the 
power to make the ordinary regulations of police re- 
mains with the individual States, and cannot be as- 
sumed ;by the National government, and that in this 
respect it is not interfered with by the fourteenth 
amendment. Barbier v. Connolly, 113 U. 8S. 27, 31. The 
power of Congress to regulate commerce among the 
several States, when the subjects of that power are Na- 
tional in their nature, is also exclusive. The Constitu- 
tion does not provide that inter-State commerce shall 
be free, but by the grant of this exclusive power to 
regulate it, it was left free except as Congress might 
impose restraint. Therefore it has been determined 
that the failure of Congress to exercise this exclusive 
power in any case is an expression of its will that the 
subject shall be free from restrictions or impositions 
upon it by the several States. Robbins v. Taxing Dist., 
120 U. 8, 489. Andifa law passed by a State,in the 
exercise of its acknowledged powers, comes into con- 
flict with that will, the Congress and the State cannot 
occupy the position of equal opposing sovereignties, 
because the Constitution declares its supremacy, and 
that of the laws passed in pursuance thereof. Gibbons 
v. Ogden, 9 Wheat. 210. That which is not supreme 
must yield to that which is supreme. Brown v. Mary- 
land, 12 Wheat. 448. 

“ Commerce undoubtedly is traffic,” said Chief Jus- 
tice Marshall, “‘ but it is something more; it is inter- 
course. It describes the commercial intercourse be- 
tween nations and parts of nations in all its branches, 
and is regulated by prescribing rules for carrying on 
that intercourse.’’ Unquestionably fermented, dis- 
tilled or other intoxicating liquors or liquids are sub- 
jects of commercial intercourse, exchange, barter and 
traffic between nation and nation, and between State 
and State, like any other commodity in which a right 
of traffic exists, and are so recognized by the usages of 
the commercial world, the laws of Congress and the 
decisions of courts. Nevertheless it has been often 
held that State legislation which prohibits the manu- 
facture of spirituous, malt, vinous, fermented or other 
intoxicating liquors within the limits of a State, to be 
there sold or bartered for general use as a beverage, 
does not necessarily infringe any right,privilege or im- 
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munity secured by the Constitution of the United 
States, or by the amendments thereto. Mugler v. Kan- 
sas, 123 U. S. 623, and cases cited. ‘* These cases,” in 
the language of the opinion in Mugler v. Kansas, 123 
U. S. 659, “rest upon the acknowledged right of the 
States of the Union to control their purely internal af- 
fairs, and in so doing to protect the health, morals and 
safety of their people by regulations that do not inter- 
fere with the execution of the powers of the general 
government, or violate rights secured by the Consti- 
tution of the United States. The power to establish 
such regulations, as was said in Gibbons v. Ogden, 9 
Wheat. 1, 203, reaches every thing within the territory 
of a State not surrendered to the National govern- 
ment.” But it was not thought in that case that the 
record presented any question of the validity of State 
laws, because repugnant to the power to regulate com- 
merce among the States. It is upon the theory of such 
repugnancy that the case before us arises, and in- 
volves the distinction which exists between the com- 
mercial power and the police power, which “ though 
quite distinguishable when they do not approach each 
other, may yet, like the intervening colors between 
white and black, approach so nearly as to perplex the 
understanding, as colors perplex the vision in marking 
the distinction between them.” 12 Wheat. 441. And 
here the sagacious observations of Mr. Justice Catron, 
in the License Cases, 5 How. 599, may profitably be 
quoted, as they have often been before: ‘‘ The law and 
the decision apply equally to foreign and to domestic 
spirits, as they must do on the principles assumed in 
support ofthe law. The assumption is that the police 
power was not touched by the Constitution, but left 
to the States as the Constitution found it. This is ad- 
mitted, and whenever a thing, from character or con- 
dition, is of a description to be regulated by that 
power in the State, then the regulation may be made 
by the State, and Congress cannot interfere. But this 
must always depend on fact, subject to legal ascertain- 
ment, so that the injury may have redress, And the 
fact must find its support in this, whether the pro- 
hibited article belongs to, aud is subject to be regu- 
lated as part of, foreign commerce or of commerce 
among the States. If from its nature it does not be- 
long to commerce, or of its condition, from putre- 
scence or other cause is such, when it is about to enter 
the State, that it no longer belongs to commerce, or in 
other words, is not a commercial article, then the State 
power may exclude its introduction; and, as an inci- 
dent to shis power, a State may use means to ascertain 
the fact. And here is the limit between the sovereign 
power of the State and the Federal power; that is to 
say, that which does not belong to commerce is within 
the jurisdiction of the police power of the State, and 
that which does belong to commerce is within the jur- 
isdiction of the United States. And to this limit must 
all the general views come, as I suppose, that were sug- 
gested in the reasoning of this court in the cases of 
Gibbons v. Ogden, Brown v. Maryland and New York v. 
Min (11 Pet. 102]. What then is the assumption of the 
State court? Undoubtedly, in effect, that the State 
had the power to declare what should be an article of 
lawful commerce in the particular State; and having 
declared that ardent spirits and wines were deleteri- 
ous to morals and health, they ceased to be commer- 
cial commodities there, and that then the police power 
attached, and consequently the powers of Congress 
could not interfere. The exclusive State power is 
made to rest, not on the fact that the state or condi- 
tion of the article, nor that it is property usually pass- 
ing by sale from hand to hand, but on the declaration 
found in the State laws, and asserted as the State 
policy, that it shall be excluded from commerce. And 
by this means the sovereign jurisdiction in the State is 
attempted to be created in a case where it did not pre- 
viously exist. if this be the true construction of the 





constitutional provision, then the paramount power of 
Congress to regulate commerce is subject tou a very ma- 
terial limitation; for it takes from Congress and leaves 
with the States the power to determine the commodi- 
ties or articles of property which are the subjects of 
lawful commerce. Congress may regulate, but the 
States determine what shall or shall not be regulated. 
Upon this theory, the power to regulate commerce, in- 
stead of being paramount over the subject, would be- 
come subordinate to the Stute police power; for it is 
obvious that the power to determine the articles which 
may be the subjects of commerce, and thus to circum. 
scribe its scope and operation, is in effect the control- 
ling one. The police power would not only be a formid- 
able rival, but in a struggle must necessarily triumph 
over the commercial power, us the power to regulate 
is dependent upon the power to fix and determine 
upon the subjects to be regulated. The same process 
of legislation and reasoning adopted by the State and 
its courts could bring within the police power any ar- 
ticle of consumption that a State might wish to ex- 
clude, whether it belonged to that which was drank or 
to food and clothing; and with nearly equal claims to 
propriety, as malt liquors and the produce of fruits 
other than grapes stand on no higher grounds than the 
light wines of this and other countries, excluded in ef- 
fect by the law as it now stands. And it would be only 
another step to regulate real or supposed extravagance 
in food and clothing. And in this connection it may 
be proper to say that the three States whose laws are 
now before us had in view an entire prohibition from 
use of spirits and wines of every description, and that 
their main scope and object is to enforce exclusive 
temperance as a policy of State, under the belief that 
such a policy will best subserve the interests of society, 
and that to this end, more than to any other, has the 
sovereign power of these States been exerted; for it 
was admitted on the argument that no licenses are is- 
sued, and that exclusion exists so far as the laws can 
produce the result—at least in some of the States—and 
that this was the policy of the law. For these reasons 
I think the case cannot depend on the reserved power 
in the State to regulate its own police.” And the 
learned judge reached the conclusion that the law ot 
New Hampshire, which particularly raised the ques- 
tion, might be sustained as a regulation of commerce, 
lawful because not repugnant to any actual exercise of 
the commercial power by Congress. In respect of this, 
the opposite view has since prevailed; but the argu- 
ment retains its force in its bearing upon the purview 
of the police power as not concurrent with, and neces- 
sarily not superior to,the commercial power. The 
laws of Iowa under consideration in Bowman v. Rail- 
way Co., 125 U. 8. 465, and Leisy v. Hardin, 135 id. 100, 
were enacted in the exercise of the police power of the 
State, and not at all as regulations of commerce with 
foreign nations and among the States; but as they in- 
hibited the receipt of an imported commodity, or its 
disposition before it had ceased to become an article 
of trade between one State and another, or another 
country and this, they amounted in effect to a regula- 
tion of such commerce. Hence it was held that inas- 
much as inter-State commerce, consisting in the trans- 
portation, purchase, sale and exchange of commodi- 
ties, is National in its character, and must be governed 
by auniform system, so long as Congress did not pass 
any law to regulate it specifically, or in such way as to 
allow the laws of the State to operate upon it, Con- 
gress thereby indicated its will that such commerce 
should be free and untrammelled; and therefore that 
the laws of Lowa referred to were inoperative in so far 
as they amounted to regulations of foreign or inter- 
State commerce in inhibiting the reception of such ar- 
ticles within the State, or their sale upon arrival, in 
the form in which they were imported there froma 
foreign country or another State. It followed asa 
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corollary that, when Congress acted at all, the result 
of its action must be to operate as a restraint upon that 
perfect freedom which its silence insured. Congress 
has now spoken, and declared that imported liquors 
or liquids shall, upon arrival in a State, fall within the 
category of domestic articles of asimilar nature. Is 
the law open to constitutional objection? 

By the first clause of section 10 of article lof the 
Constitution, certain powers are enumerated which 
the States are forbidden to exercise in any event; and 
by clauses 2and 3, certain others, which may be exer- 
cised with the consent of Congress. Asto those in the 
first class, Congress cannot relieve from the positive 
restriction imposed. As to those in the second, their 
exercise may be authorized; and they include the col- 
lection of the revenue from impvusts and duties on im- 
ports and exports by State enactments, subject to the 
revision and control of Congress; and a tonnage duty 
to the exaction of which only the consent of Congress 
is required. Beyond this, Congress is not empowered 
to enable the State togo in this direction. Nor can 
Congress transfer legislative powers to a State, nor 
sanction a State law in violation of the Constitution; 
and if it can adopt a State law as its own, it must be 
one that it would be competent for it to enact itself, 
and not a law passed in the exercise of the police 
power. Cooley v. Board, 12 How. 299; Gunnv. Barry, 
15 Wall. 610, 623; U.S. v. Dewitt, 9 id. 41. 1t does 
not admit of argument that Congress can neither dele- 
gate its own powers, nor enlarge those of a State. This 
being so, it is urged that the act of Congress cannot be 
sustained as a regulation of commerce, because the 
Constitution, in the matter of inter-State commerce, 
operates ex proprio vigore asa restraint upon the power 
of Congress to so regulate it as to bring any of its sub- 
jects within the grasp of the police power of the State. 
ln other words, it is earnestly contended that the Con- 
stitution guarantees freedom of commerce among the 
States in all things, and that not only may intoxicat- 
ing liquors be imported from one State into another 
without being subject to regulation under the laws of 
the latter, but that Congress is powerless to obviate 
that result. Thus the grant to the general government 
of a power designed to prevent embarrassing restric- 
tions upon inter-State commerce by any State would 
be made to forbid any restraint whatever. Wedo not 
concur in this view. In surrenderiug their own power 
over external commerce, the States did not secure ab- 
solute freedom in such commerce, but only the pro- 
tection from encroachment afforded by confiding its 
regulation exclusively to Congress. By the adoption 
of the Constitution, the ability of the several States to 
act upon the matter solely in accordance with their 
own will was extinguished, and the legislative will of 
the general goverumeut substituted. No affirmative 
guaranty was thereby given to any State of the right 
to demand, as between it and the others, what it could 
not have obtained before; while the object was un- 
doubtedly sought to be attained of preventing com- 
mercial regulations partial in their character or con- 
trary to the common interests. And the magnificent 
growth and prosperity of the country attest the suc- 
cess which has attended the accomplishment of that 
object. But this furnishes no support to the position 
that Congress could not, in the exercise of the discre- 
tion reposed in it, concluding that the common inter- 
ests did not require entire freedom in the traffic iu ar- 
deut spirits, enact the law in question. In so doing, 
Congress has not attempted to delegate the power to 
regulate commerce, or to exercise auy power reserved 
to the States, or to grant a power not possessed by the 
States, or to adopt State laws. It has taken its own 


course, and made its own regulation, applying to these 
subjects of inter-State commerce one common rule, 
whose uniformity is not affected by variations in State 
The principle 


laws in dealing with such property. 





upon which local option laws, so called, have been sus- 
tained, is that, while the Legislature cannot delegate 
its power to make a law, it can make a law which 
leaves it to municipalities or the people to determine 
some fact or state of things, upon which the action of 
the law may depend. But we do not rest the validity 
of the act of Congress on this analogy. The power 
over inter-State commerce is too vital to the integrity 
of the nation to be qualified by any refinement of rea- 
soning. The power to regulate is solely in the genera: 
government, and it is an essential part of that regula- 
tion to prescribe the regular means for accomplishing 
the introduction and incorporation of articles into and 
with the mass of property in the country or State. 12 
Wheat. 448. No reason is perceived why, if Congress 
chooses to provide that certain designated subjects of 
inter-State commerce shall be governed by a rule which 
divests them of that character at an earlier period of 
time than would otherwise be the case, it is not within 
its competency todo so. The differences of opinion 
which have existed in this tribunalin many leading 
cases upon this subject have arisen, not from a denial 
of the power of Congress, when exercised, but upon,the 
question whether the inaction of Congress was iu itself 
equivalent to the affirmative interposition of a bar to 
the operation of an undisputed power possessed by the 
States. We recall no decision giving color to the idea 
that, when Congress acted, its action would be less po- 
tent than when it kegt silent. The framers of the Con- 
stitution never intended that the legislative power of 
the nation should find itself incapable of disposing of 
a subject-matter specifically committed to its charge. 

The manner of that disposition brought into determi- 
nation upon this record involves no ground for ad- 
judging the act of Congress inoperative and void. 

We inquire then whether fermented, distilled or 
other intoxicating liquors or liquids transported into 
the State of Kansas, and there offered for sale and sold, 
after the passage of the act, became subject to the op- 
eration and effect of the existing laws of that State in 
reference to such articles. Itis said that this cannot 
be so, because by the decision in Leisy v. Hardin, sim- 
ilar State laws were held unconstitutional in so far jas 
they prohibited the sale of liquors by the importer in 
the condition iv which they had beeu imported. In 
that case, certain beer imported into Iowa had been 
seized in the original packages or kegs, uubroken and 
unopened, in the hands of the importer, and the Su- 
preme Court of Iowa held this seizure to have been'law- 
ful under the statutes of the State. We reversed,the 
judgment upon the ground that the legislation to the 
extent indicated—that is to say, as construed to apply 
to importations into the State from without, and to 
permit the seizure of the articles before they had by 
sale or other transmutation become a part of the com- 
mon muss of property of the State—was repugnant to 
the third clause of section 8 of article 1 of the Consti- 
tution of the United States,in that it could not be 
given that operation without bringing it into collision 
with the implied exercise of a power exclusively con- 
fided tothe general government. This was far from 
holding that the statutes in question were absolutely 
void, in whole or in part, and asif they had never been 
enacted. On the contrary, the decision did not annul 
the law, but limited its operation to property strictly 
within the jurisdiction ofthe State. Inu Railway Co. 
v. Minnesota, 134 U. S. 418, it was held that the act of 
the Legislature of the State of Minnesota of March 7, 
1887, establishing a railroad and warehouse commis- 
sion, as construed by the Supreme Court of that State, 
by which construction we were bound in considering 
the case, was in conflict with the Constitution of the 
United States in the particulars complained of by the 
railroad company; but nevertheless the case was re- 
maded, with an instruction for further proceedings. 
And Mr. Justice Blatchford, speaking for this court, 
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said: ‘‘ In view of the opinion delivered by that court, 
it may be impossible for any further proceedings to be 
taken other than to dismiss the proceeding for a man- 
damus, if the court should adhere to its opinion that, 
under the statute, it cannot investigate judicially the 
reasonableness of the rates fixed by the commis- 
sion.”” 

In Tiernan v. Rinker, 102 U. S. 123, an act of the Leg- 
islature of the State of Texas levying a tax upon the 
occupation of selling liquors, malt and otherwise, but 
not of selling domestic wines or beer, was held inope- 
rative so far as it discriminated against imported wines 
or bser; but as Tiernan was a seller of other liquors 
as well as domestic, the tax against him was upheld. 
In the case at bar, petitioner was arrested by the State 
authorities for selling imported liquor on the 9th of 
August, 1890, contrary to the laws of the State. The 
act of Congress had gone into effect on the 8th of Au- 
gust, 1890, providing that imported liquors should be 
subject to the operation and effect of the State laws to 
the same extent and in the same manner as though the 
liquors had been produced in the State, and the law of 
Kansas forbade the sale. Petitioner was thereby pre- 
vented from claiming the right to proceed in defiance 
of the laws of the State, upon the implication arising 
from the want ofaction onthe part of Congress up to 
that time. The laws of the State had been passed in 
the exercise of its police powers, and applied to the 
sale of all intoxicating liquors whether imported or 
not, there being no exception as to those imported, 
and no infereuce arising, in view of the provisions of 
the State Constitution and the terms of the law (within 
whose mischief all intoxicating liquors came), that the 
State did not intend imported liquors to be in- 
cluded. 

We do not mean that the intention is to be imputed of 
violating any constitutional rule, but that the State 
law should not be regarded as less comprehensive than 
its language is, upon the ground that action under it 
might in particular instances be adjudged invalid from 
an external cause. Congress did not use terms of per- 
mission to the State to act, but simply removed an im- 
pediment to the enforcement of the State laws in re- 
spect to imported packages in their original condition, 
created by the absence of a specific utterance on its 
part. It imparted no power to the State not then pos- 
sessed, but allowed imported property to fall at once 
upon arrival within the local jurisdiction. 

Itappears from the agreed statement of facts that 
this liquor arrived in Kansas prior to the passage of 
the act of Congress, but no question is presented here 
as to the right of the importer in reference to the with- 
drawal of the property from the State, nor can we per- 
ceive that the congressional enactment is given a re- 
trospective operation by holding it applicable to a 
transaction of sale occurring after it took effect. This 
is not the case of alaw enacted in the unauthorized 
exercise of a power exclusively confided to Congress, 
but of a law which it was competent for the State to 
pass, but which could not operate upon articles occu- 
pying a certain situation until the passage of the act of 
Congress. That act in terms removed the obstacle, 
and we perceive no adequate ground for adjudging that 
a re-enactment of the State law was required before it 
could have the effect upon imported which it had al- 
ways had upon domestic property. Jurisdiction at- 
tached, not in virtue of the law of Congress, but be- 
cause the effect of the latter was to place the property 
where jurisdiction could attach. 

The decree is reversed and the cause remanded 
for further proceedings in conformity with this 
opinion. 


HARLAN, GRAY and Brewer, JJ., concurred in the 
judgment of reversal, but not in all the reasoning of 
the opinion of the court. 





CONSTITUTIONAL LAW — TAXATION— 
INTER-STATE COMMERCE. 
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PULLMAN’S PALACE-CAR Co. v. COMMONWEALTH OF 
PENNSYLVANIA.* 


Since a State has the right to tax personal property within 
its jurisdiction, even though it is employed in inter- 
State commerce, a State tax on such proportion of the 
whole capital stock of a foreign sleeping-car company as 
the number of miles over which its cars are operated 
within the State bears to the whole number of miles over 
which its cars are operated, is valid and constitutional 
though such cars run into, through and out of the State. 


N error to the Supreme Court of the State of Penn- 

sylvania. 

This was an action brought by the State of Pennsyl- 
vania against Pullman’s Palace-Car Company, a cor- 
poration of Illinois, in the Court of Common Pleas of 
the county of Dauphin in the State of Pennsylvania, 
to recover the amount of a tax settled by the auditor- 
general and approved by the treasurer of that State 
for the years 1870 to 1880, inclusive, on the defendant’s 
capital stock, taking as the basis of assessment such 
proportion of its capital stock as the number of miles 
of rnilroad over which cars were run by the defend- 
ant in Pennsylvania bore to the whole number of 
miles in this and other States over which its cars were 
run. All these taxes were levied under successive 
statutes of Pennsylvania, imposing taxes on capital 
stock of corporations incorporated by the laws of Penn- 
sylvania or of any other State, and doing business in 
Pennsylvania, computed on a certain percentage of 
dividends made or declared. The taxes for 1870 to 
1874 were levied under the statute of May 1, 1868, No. 
69, section 5, which applied to corporations of every 
kind, with certain exceptions not material to this 
case; and fixed the amount of the tax at half a mill 
on avery one per cent of dividend. P. L. 1868, p. 109. 
The taxes for 1875 to 1877 were levied under the stat- 
ute of April 24, 1874, No. 31, section 4, which applied 
to ail corporations in any way engaged in the trans- 
portation of freight or passengers, and fixed the tax at 
nine-tenths of a mill on every one per cent of divi- 
dend. P. L. 1874, p. 70. The taxes for 1878 to 1880 
were levied under the statutes of March 20, 1877, No. 
5, section 3, and of June 7, 1879, No. 122, section 4, ap- 
plicable to all corporations, except building associa- 
tions, banks, savings institutions and foreign insur- 
ance companies, and fixing the tax at half a mill on 
each one per cent of dividend of six per cent or more 
on the par value of the capital stock, and when the 
dividend was less, at three mills on a valuation of the 
capital stock. P. L. 1877, p. 8; P. L. 1879, p. 114. 

A trial by jury was waived, and the case submitted 
to the decision of the court, which found the follow- 
ing facts: ‘The defendant is a corporation of the 
State of Illinois, having its principal office in Chicago. 
Its business was, during all the time for which tax is 
charged, to furnish sleeping-coaches and parlor and 
dining-room-cars to the various railroad companies 
with which it contracted on the following terms: The 
defendant furnished the coaches and cars, and the 
railroal companies attached and made them part of 
their trains, no charge being made by either party 
against the other. The railroad companies collected 
the usual fare from passengers who travelled in their 
coaches and cars, and the defendant collected a sepa- 
rate charge for the use of the seats, sleeping-berths 
and other conveniences. Business has been carried on 
continuously by the defendant in this way in Penn- 
sylvania since February 17, 1870, and it has had about 


* Affirming 107 Penn. St. 156. 
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one hundred coaches and cars engaged in this way in 
the State during that time. The cars used in this State 
have, during all the time for which tax is charged, 
been running into, through and out of this State.” 
Upon these facts the court held ‘‘ that the proportion 
of the capital stock of the defendant invested and 
used in Pennsylvania is taxable under these acts; and 
that the amount of the tax may be properly ascer- 
tained by taking as a basis the proportion which the 
number of miles operated by the defendant in this 
State bears to the whole uumber of miles operated by 
it, without regard to the question whether any par- 
ticular car or cars were used;"’ and therefore gave 
judgment for the State. That judgment was affirmed 
upon writ of error by the Supreme Court of the State, 
for reasous stated in its opinion as follows: ‘* We 
think it very clear that the plaintiff in error is en- 
gaged in carrying on such a business within this Com- 
monwealth as to subject it to the statutes imposing 
taxation. While the tax on the capital stock of acom- 
pany is a tax on its property and assets, yet the capital 
stock of a company and its property and assets are not 
identical. The coaches of the company are its prop- 
erty. They are operated within this State. They are 
daily passing from one end of the State to the other. 
They are used in performing the functions for which 
the corporation ‘was created. The fact that they are 
also operated in other States cannot wholly exempt 
them from taxation here. It reduces the value of the 
property in this State, justly subject to taxation here. 
This was recognized in the court below, and we think 
the proportion was fixed according to a just and equi- 
table rule.’’ 107 Penn. St. 156, 160. Pullman's Palace- 
Car Company sued out a writ of error from this court, 
and filed six assignments of error, the substance of 
which was summed upin the brief of its counsel as 
follows: ‘The court erred in holding that any part 
of the capital stock of the Pullman Company was sub- 
ject to taxation by the State of Pennsylvania by rea- 
son of its running any of its cars into, out of, or 
through the State of Pennsylvania in the course of 
their employment in the inter-State transportation of 
railway passengers.” 


Edward Isham, John S. Runnells, Wm. Burry and 
M. E. Olmsted, for plaintiff in error. 


W. S. Kirkpatrick and J. F. Sanderson, for Com- 
monwealth. 


Gray, J. Upon this writ of error, whether this tax 
was in accordance with the law of Penusylvania is a 
question on which the decision of the highest court of 
the State is conclusive. The only question of which 
this court has jurisdiction is whether the tax was in 
violation of the clause of the Constitution of the 
United States granting to Congress the power to regu- 
late commerce among the several States. The plain- 
tiffin error contends that its cars could be taxed only 
in the State of Illinois, in which it was incorporated, 
and had its principal place of business. No general 
principles of law are better settled or more funda- 
Mental than that the legislative power of every State 
extends to all property within its borders, and that 
only so far as the comity of that State allows can sucb 
property be affected by the law of any other State. 
The old rule, expressed in the maxim mobilia sequuntur 
personam, by which personal property was regarded as 
subject to the law of the owner’s domicile, grew up in 
the Middle Ages, when movable property consisted 
chiefly of gold and jewels, which could be easily car- 
tied by the owner from place to place, or secreted in 
spots known only to himself. In modern times, since 
the great increase in amount and variety of personal 
Property, not immediately connected with the person 
of the owner, that rule has yielded more and more to 
the lex situs—the law of the place where the property 





is keptand used. Green v. Van Buskirk, 5 Wall. 307, 
and 7 id. 1389; Hervey v. Locomotive Works, 93 U. 8S. 
664; Harkness v. Russell, 118 id. 663, 679; Walworth v. 
Harris, 129 id. 355; Story Confl. Laws, § 550; Whart. 
Confl. Laws, §§ 297-311. As observed by Mr. Justice 
Story, in his Commentaries just cited: ‘‘Although 
movables are for many purposes to be deemed to have 
no situs except that of the domicile of the owner, yet, 
this being but a legal fiction, it yields whenever it is 
necessary for the purpose of justice that the actual 
situs of the thing should be examined. A nation 
within whose territory any personal property is act- 
ually situate has an entire dominion over it while 
therein, in point of sovereignty and jurisdiction, as it 
has over immovable property situate there.’’ For the 
purposes of taxation, as has been repeatedly affirmed 
by this court, personal property may be separated 
from its owner; and he may be taxed on its account 
at the place where it is, although not the place of his 
own domicile, and even if he is not a citizen ora resi- 
dent of the State which imposes the tax. Lane Co. v. 
Oregon, 7 Wall. 71, 77; Railroad Co. v. Pennsylvania, 
15 id. 300, 323, 324, 328; Railroad Co. v. Peniston, 18 id. 5, 
29; Tappan v. Bank, 19 id. 490, 499; State Railroad Taz 
Cases, 92 U. 8. 575, 607, 608; Brown v. Houston, 114 id. 
622; Coe v. Errol, 116 id. 517, 524; Marye v. Railroad 
Co., 127 id. 117, 123. [t is equally well settled that there 
is nothing in the Constitution or laws of the United 
States which prevents a State from taxing personal 
property employed in inter-State or foreigu commerce 
like other personal property within its jurisdiction. 
Delaware Railroad Tax, 18 Wall. 206, 232; Telegraph 
Co. v. Texas, 105 U. 8. 460, 464; Ferry Co. v. Pennsyl- 
vania, 114 id. 196, 206, 211: Telegraph Co. v. Altorney- 
General, 125 id. 530, 549; Marye v. Railroad Co., 127 id. 
117, 124; Leloup v. Mobile, id. 640, 649. Ships or vessels 
indeed engaged in inter-State or foreign commerce 
upon the high seas or other waters which are a com- 
mon highway, and having their home port, at which 
they are registered under the laws of the United 
States at the domicile of their owners, in one State, 
are not subject to taxation in another State at whose 
ports they incidentally and temporarily touch for the 
purpose of delivering or receiving passengers or 
freight. But that is because they are not, in any 
proper sense, abiding within its limits, and have no 
continuous presence or actual situs within its jurisdic- 
tion, and therefore can be taxed only at their legal 
situs—their home port, and the domicile of their own- 
ers. Hays v. Steamship Co., 17 How. 596; St. Louis v. 
Ferry Co., 11 Wall. 423; Morgan v. Parham, 16 id. 471; 
Ferry Co. v. East St. Louis, 107 U. S. 365; Ferry Co. v. 
Pennsylvania, 114 id. 196. Between ships and vessels, 
having their situs fixed by act of Congress, and their 
course over navigable waters, and touching land only 
incidentally and temporarily, and cars or vehicles of 
any kind, having no situs so fixed, and traversing the 
land ouly, the distinction is obvious. As has been said 
by this court: ‘Commerce on land between the dif- 
ferent States is so strikingly dissimilar, in many re- 
spects, from commerce on water, that it is often diffi- 
cult to regard them in the same aspect in reference to 
the respective constitutional powers and duties of the 
Stateand Federal governments. No doubt commerce 
by water was principally in the minds of those who 
framed and adopted the Constitution, although both 
its language and spirit embrace commerce by land as 
well. Maritime transportation requires no artificial 
roadway. Nature has prepared to hand that portion 
of the instrumentality employed. The navigable 
waters of the earth are recognized public highways of 
trade and intercourse. No franchise is needed to 
enable the navigator to usethem. Again the vehicles 
of commerce by water being instruments of intercom- 
munication with other nations, the regulation of them 
is assumed by the National Legislature. So that State 
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interference with transportation by water, and espe- 
cially by sea, is at once clearly marked and distinctly 


discernible. But it is different with transportation 
by land.” ailroad Co. v. Maryland, 21 Wall. 456, 
470. 


In Ferry Co. v. Pennsylvania, on which the plaintiff 
in error much relies, the New Jersey corporation 
taxed by the State of Pennsylvania, under one of the 
statutes now in question, had no property in Pennsyl- 
vania except a lease of a wharf at which its steamboats 
touched to land and receive passengers and freight 
carried across the Delaware river; and the difference 
in the facts of that case and of this and in the rules ap- 
plicable was clearly indicated in the opinion of the 
court as follows: ‘It is true that the property of cor- 
porations engaged in foreign or inter-State commerce, 
as well as the property of corporations engaged in 
other business, is subject to taxation, provided always 
it be within the jurisdiction of the State.” 114 U.S. 
206. ‘While it is conceded that the property in a 
State belonging to a foreign corporation engaged in 
foreign or inter-State commerce may be taxed equally 
with like property of a domestic corporation engaged 
in that business, we are clear that a tax or other bur- 
den imposed on the property of either corporation be- 
cause it is used to carry on that commerce, or upon 
the transportation of persons or property, or for the 
navigation of the public waters over which the trans- 
portation is made, is invalid and void as an interfer- 
ence with and an obstruction of the power of Congress 
in the regulation of such commerce.’’ 114 U. S. 211. 
Much reliance is also placed by the plaintiff in error 
upon the cases in which this court has decided that 
citizens or corporations of one State cannot be taxed 
by another State for a license or privilege to carry on 
inter-State or foreign commerce within its limits. But 
in each of those cases the tax was not upon the prop- 
erty employed in the business, but upon the right to 
carry on the business at all, and was therefore held to 
impose a direct burden upon the commerce itself. 
Moran v. New Orleans, 112 U. 8. 69, 74; Pickard v. Car 
Co., 117 id. 34, 48; Robbins v. Taxing Dist., 120 id. 489, 
497; Leloup v. Mobile, 127 id. 640, 644. For the same 
reason a tax upon the gross receipts derived from the 
transportation of passengers and goods between one 
State and other States or foreign nations has been held 
to be invalid. Fargo v. Michigan, 121 U. S. 230; Steam- 
ship Co. v. Pennsylvania, 122 id. 326. 

The tax now in question is not a license tax or a 
privilege tax; itis not a tax on business or occupa- 
tion; it is not a tax on or because of the transporta- 
tion or the right of transit of persons or property 
through the State to other States or countries. The 
tax is imposed equally on corporations doing business 
within the State, whether domestic or foreign, and 
whether engaged in inter-State commerce or not. The 
tax on the capital of the corporation on account of its 
property within the State is, in substance and effect, a 
tax on that property. Ferry Co. v. Pennsylvania, 114 
U. S. 196, 209; Telegraph Co. v. Altorney-General, 125 
id. 530, 552. This is not only admitted, but insisted 
on, by the plaintiff in error. 

The cars of this company within the State of Penn- 
sylvania are employed iu inter-State commerce; but 
their being so employed does not exempt them from 
taxation by the State; and the State has not taxed 
them because of their being so employed, but because 
of their being within its territory and jurisdiction. 
The cars were continuously and permanently em- 
ployed in going to and fro upon certain routes of travel. 
If they had never passed beyond the limits of Penn- 
sylvania, it could not be doubted that the State could 
tax them, like other property within ite borders, not- 
withstanding they were employed in inter-State com- 
merce. The fact that instead of stopping at the State 
boundary, they cross that boundary in going out and 





coming back, cannot affect the power of the State to 
levy a tax upon them. The State, having the right, 
for the purposes of taxation, to tax any personal prop- 
erty found within its jurisdiction, without regard to 
the place of the owner’s domicile, could tax the specific 
cars which at a given moment were within its borders, 
The route over which the cars travel extending be- 
yond the limits of the State, particular cars may not 
remain within the State; but the company has at all 
times substantially the same number of cars within 
the State, and continuously and constantly uses 
therea portion of its property; and it is distinctly 
found, as a matter of fact, that the company conrtin- 
uously, throughout the periods for which these taxes 
were levied, carried on business in Pennsylvania, and 
had about one hundred cars within the State. 

The mode which the State of Pennsylvania adopted 
to ascertain the proportion of the company’s property 
upon which it should be taxed in that State was by 
taking as a basis of assessment such proportion of the 
capital stock of the company as the number of miles 
over which it ran cars within the State bore to the 
whole number of miles in that and other States over 
which its cars were run. This was a just and equitable 
méthod of assessment; and if it were adopted by all 
the States through which these cars ran, the company 
would be assessed upon the whole value of its capital 
stock, and no more. The validity of this mode of ap- 
porticning such a tax is sustained by several decis- 
ions of this court in cases which came up from the Cir- 
cuit Courts of the United States, and in which there- 
fore the jurisdiction of this court extended to the 
determination of the whole case, and was not limited, 
as upon writs of error to the State courts, to ques- 
tious under the Constitution and laws of the United 
States. 

In the State Railroad Tax Cuses, 92 U. 8. 575, it was 
adjudged that a statute of Illinois, by which a tax on 
the entire taxable property of a railroad corporation, 
including its rolling stock, capital and franchise, was 
assessed by the State board of equalization, and was 
collected in each municipality in proportion to the 
length of the road within it, was lawful, and not in 
conflict with the Constitution of the State; and Mr. 
Justice Miller, delivering judgment, said: ‘Another 
objection to the system of taxation by the State is 
that the rolling stock, capital stock and franchise are 
personal property, and that this, with all other per- 
sonal property, has a local silus at the principal place 
of business of the corporation, and can be taxed by no 
other county, city or town but the one where it is so 
situated. This objection is based upon the general 
rule of law that personal property, as to its situs, fol- 
lows the domicile of its owner. It may be doubted 
very reasonably whether such a rule can be applied to 
a railroad corporation as between the different locali- 
ties embraced by its line of road. But after all the 
rule is merely the law of the State which recognizes 
it; and when it is called into operation as to property 
located in one State and owned by a resident of 
another, itisa rule of comity in the former State, 
ratber than an absolute principle in all cases. Green 
v. Van Buskirk, 5 Wall. 312. Like all other laws of a 
State, it is therefore subject to legislative repeal, modi- 
fication or limitation; and when the Legislature of 
Illinois declared that it should not prevail in assessing 
personal property of railroad companies for taxation, 
it simply exercised an ordinary function of legisla- 
tion.” 920U. S. 607, 608. “It is further objected that 
the railroad track, capital stock and franchise is not 
assessed in each county where it lies, according to its 
value there, but according to an aggregate value of the 
whole, on which each county, city and town collect 
taxes according to the length of the track within its 
limits.” ‘‘ It may well be doubted whether any better 
mode of determining the value of that portion of the 
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track within any one county has been devised than to 
ascertain the value of the whole road, and apportion 
the value within the county by its relative length to 
the whole.”” This court has expressly heid in two 
cases, where the road of a corporation ran through 
different States, that a tax upon the income or fran- 
chise of the road was properly apportioned by taking 
the whole income or value of the franchise, and the 
length of the road within each State, as the basis of 
taxation. Deluware Roilroad Tax, 18 Wall. 206; Rail- 
road Co. v. Pennsylvania, 21 id. 492.°’ 92 U. 8. 608, 611. 
So in Telegraph Co. v. Attorney-General, 125 id. 530, 
this court upheld the validity of a tax imposed by the 
State of Massachusetts upon the capital stock of a 
telegraph company, on account of property owned 
and used by it within the State, taking as the basis of 
assessment such proportiou of the value of its capital 
stock aa the length of its lines within the State bore to 
their entire length throughout the country. 

Even more in point is the case of Marye v. Railroad 
Co., 127 U. 8. 117, in which the question was whether 
a railroad company incorporated by the State of Mary- 
land, and no part of whose own railroad was within 
the State of Virginia, was taxable under general laws 
of Virginia upon rolling stock owned by the company 
and employed upon connecting railroads leased by it in 
that State, yet not assigned permanently to those roads, 
but used interchangeably upon them and upon roads 
in other States, as the company’s necessities required. 
It was held not to be so taxable, solely because the tax 
laws of Virginia appeared upon their face to be lim- 
ited to railroad corporations of that State; and Mr. 
Justice Matthews, delivering the unanimous judgment 
of the court, said: ‘It is not denied, as it cannot be, 
that the State of Virginia has rightful power to levy 
and collect a tax upon such property used and found 
within its territorial limits as this property was used 
and found, if and whenever it may choose, by apt 
legislation, to exert its authority over the subject. It 
is quite true, as the situs of the Baltimore and Ohio 
Railroad Company is in the State of Maryland, that 
also upon general principles, is the situs of all its per- 
sonal property; but for purposes of taxatien, as 
well as for other purposes, that situs may be fixed in 
whatever locality the property may be brought and 
used by its owner by the law of the place where it is 
found. If the Baltimore and Ohio Railroad Company 
is permitted by the State of Virginia to bring into its 
territory, and there habitually to use and employ, a 
portion of its movable personal property, and the rail- 
road company chooses so to do, it would certainly be 
competent aud legitimate for the State to impose upon 
such property, thus used and employed, its fair share 
of the burdens of taxation imposed upon similar prop- 
erty used in the like way by its own citizens. And 
such a tax might be properly assessed and collected in 
cases like the present, where the specific and individ- 
ual items of property so used and employed were not 
continuously the same, but were constantly changing, 
according to the exigencies of the business. In such 
cases the tax might be fixed by an appraisement and 
valuation of the average amount of the property thus 
habitually used, and collected by distraint upon any 
portion that might at any time be found. Of course, 
the lawfulness of a tax upon vehicles of transportation 
used by common carriers might have to be considered 
in particular instances with reference to its operation 
asa regulation of commerce among the States, but the 
mere fact that they were employed as vehicles of 
transportation in the interchange of inter-State com- 
merce would not render their taxation invalid.”” 127 
U. S. 123, 124. For these reasons and upon these au- 
thorities, the court is of opinion that the tax in ques- 
tion is constitutional and valid. The result of holding 
otherwise would be, that if all the States should con- 
cur in abandoning the legal fiction that personal prop- 











erty has its situs at the owner's domicile, and in adopt- 
ing the system of taxing it at the place at which it is 
used and by whose laws it is protected, property em- 
ployed in any business requiring continuous and con- 
stant movement from one State to another would es- 
cape taxation altogether. 

Judgment affirmed. 


Brown, J., not having been a member of the court 
when this case was argued, took no part in its de- 
cision. 

BRADLEY, J., with whom concurred FIELD and 
HARLAN, JJ., dissent. 





NEGLIGENCE—LANDSLIDE NOT AN “ACT 
OF GOD.” 


UNITED STATES SUPREME COURT, MAY II, 1891. 


GLEESON Vv. VIRGINIA MIDLAND RartLway Co.* 

A landslide in a railway cut, which results from the loosen- 
ing of the earth in its sides by a fall of rain which is not 
of unusual violence, is not such an occurrence as is em- 
braced in the phrase “act of God.” 

A railroad company which maintains a cut with sides in such 
a condition that a landslide of this character occurs 
therein is guilty of negligence, though the immediate 
cause of the accident was vibration produced by a train 
passing through the cut. 

In an action against a railroad company for injuries to a 
passenger where an instruction is given for defendant 
that the burden of proof is on plaintiff to show negli- 
gence from which his injury resulted, it is error to refuse 
to modify the instruction by adding that the injury itself, 
if plaintiff was in the exercise of ordinary care, is prima 
facie evidence of negligence. 


N error to the Supreme Court of the District of 
Columbia. 

This is an action for damages, brought in the Su- 
preme Court of the District of Columbia. It appears 
from the bill of exceptions that at the trial the evi- 
dence introduced by the plaintiff tended to show that 
in January, 1882, he was a railway postal-clerk, in the 
service of the United States post-office department; 
that on Sunday, the 15th of that month, in the dis- 
charge of his official duty, he was making the run from 
Washington to Danville, Virginia, in a postal-car of 
the defendant, and over its road; that in the course of 
such run the train was in part derailed by a landslide 
which occurred in a railway cut, and the postal-car in 
which the plaintiff was at work was thrown from the 
track upon the tender, killing the engineer and seri- 
ously injuring the fireman; and that the plaintiff, 
while thus engaged in performing his duty, was thrown 
violently forward by the force of the collision, strik- 
ing against a stove and a letter-box, three of his ribs 
being broken, and his head on the left side contused, 
which injuries are claimed to have permanently im- 
paired his physical strength, weakened his mind, and 
led to his dismissal from his office, because of his in- 
ability to discharge its duties. Defense was made by 
the company under these propositions: That the land- 
slide was caused by a rain which had fallen a few 
hours previous, and therefore was the act of God; that 
it was a sudden slide, caused by the vibration of the 
train itself, and which therefore the compauy was not 
chargeable with, since it had, two hours before, as- 
certained that the track was clear; and that the in- 
jury resulted from the plaintiff's being thrown against 
the postal-car s letter-box, for which the company was 
not responsible, since he took the risk incident to his 
employment. At the close of the testimony, the court, 








* 11 Sup. Ct. Rep. 859. 
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having given the jury certain instructions in accord- 
ance with the requests of the plaintiff, charged the 
jury, at defendant's request, as follows: ‘*(1) The 
burden of proof is on the plaintiff to show that the 
defendant was negligent, and that its negligence 
caused the injury. (2) The jury are instructed that 
the plaintiff, when he took the position of a postal- 
clerk on the railroad, assumed the risk and hazard at- 
tached to the position, and if, in the discharge of his 
duties as such, he was injured through the devices in 
and about the car in which he was riging, properly 
constructed for the purpose of transporting the mails, 
the railroad is not liable for such injury unless the 
same were caused by the negligent conduct of the com- 
pany or its employees. (3) The court instructs the 
jury that while a large degree of caution is exacted 
generally from railway companies in order to avert 
accidents, the caution applies only to those accidents 
which could be prevented or averted by human care and 
foresight, and not to accidents occurring solely from 
the act of God. If they believe that the track and 
instruments of the defendant were in good order, its 
officers sufficient in number and competent, and that 
the accident did not result from any deficiency in any 
of these requirements, but from a slide of earth caused 
by recent rains, and that the agents and servants of 
the company had good reason to believe that there 
was no such obstruction in its track, and that they 
could not, by exercise of great care and diligence, 
have discovered it in time to avert the accident, then 
they should find for the defendant. (4) If the jury be- 
lieve from the evidence that the defendant’s instru- 
ments, human and physical, were suitable and quali- 
tied for the business in which it was engaged; that the 
accident complained of was caused by the shaking 
down of earth which had been loosened by the recent 
rains, and that the earth was shaken down by the 
passing of this train—then the accident was not such 
an act of negligence for which the defendant would 
be responsible, and the jury should find for the de- 
fendant.”” The counsel for the plaintiff objected to 
the grauting of the first of these prayers, and asked 
the court to modify it by adding the words “ but that 
the injury to the plaintiff upon the car of the defend- 
ant, if the plaintiff was in the exercise of ordinary 
care, is prima facie evidence of the company’s liabil- 
ity.” But the court refused to modify the said prayer, 
and the plaintiff duly and severally excepted to the 
granting of each one of said prayers on behalf of the 
defendant, and to the refusal of the court to modify 
the said first prayer, as requested. The jury, so in- 
structed, found for the defendant, and judgment was 
rendered accordingly. That judgment having been 
affirmed by the court in General Term (5 Mackey, 356), 
this writ of error was taken. 


I. H. Ford and Guion Miller, for plaintiff in error. 
Linden Kent, for defendant in error. 


LAMAR, J., after stating the facts as above, deliv- 
ered the opinion of the court. 

It will be most convenient in the decision of this 
case to consider the third instruction first. The ob- 
jections made to it are three: (1) “It assumes that 
the accident was caused by an act of God, in the sense 
in which that term is technically used.’’ It appears 
that the accident was caused by a landslide, which oc- 
curred in a cut some fifteen or twenty feet deep. The 
defendant gave evidence tending to prove that rain 
had fallen on the afternoon of Friday and on the 
Saturday morning previous; and the claim is that the 
slide was produced by the loosening of the earth by 
the rain. Wedo not think such an ordinary occur- 
rence is embraced by the technical phrase “an act of 
God.” There was no evidence that the rain was of 


extraordinary character, or that any extraordinary re- 





sults followed it. It was a common, natural event; 
such as not only might have been foreseen as probable, 
but also must have been foreknown as certain to come, 
Against such an event it was the duty of the company 
to have guarded. Extraordinary floods, storms of un- 
usual violence, sudden tempests, severe frosts, great 
droughts, lightnings, earthquakes, sudden deaths and 
illnesses, have been held to be ‘‘acts of God;” but we 
know of no instance in which a rain of not unusual vio- 
lence, and the probable results thereof in softening 
the superficial earth, have been so considered. In 
Dorman v. Ames, 12 Minn. 451 (Gil. 347), it was held 
that a man is negligent if he fail to make precautions 
against such rises of high waters as are usual and ordi- 
nary, and reasonably to be anticipated at certain sea- 
sons of the year, and we think the same principle ap- 
plies to this case. Ewart v. Street, 2 Bailey, 157, 162; 
Moffat v. Strong, 10 Johus. 11; Steamboat Co. v. Tiers, 
24 N. J. Law, 697; Railway Co. v. Braid, 1 Moore P. 
C. (N. 8.) 101. (2) The instruction does not hold the 
defendant “‘ responsible for the condition of the sides 
of the cut made by it in the construction of the road, 
the giving way of which caused the accident.’’ We 
think this objection is also well taken. The railroad 
cut is as much a part of the railroad structure as is the 
fill. They are both necessary, and both are intended 
for one result, which is the production of a level track 
over which the trains may be propelled. The cut is 
made by the company no less than the fill; and the 
banks are not the results of natural causes, but of the 
direct intervention of the company’s work. If it be 
the duty of the company (as it unquestionably is) in 
the erection of the fills and the necessary bridges to so 
construct them that they shall be reasonably safe, and 
to maintain them in a reasonably safe condition, no 
reason can be assigned why the same duty should not 
exist in regard to the cuts. Just as surely as the laws 
of gravity will cause a heavy train to fall through a 
defective or rotten bridge to the destruction of life, 
just so surely will those same laws cause landslides 
and consequent dangerous obstructions to the track 
itself from ill-constructed railway cuts. To all in- 
tents and purposes arailroad track, which runs through 
a cut where the banks are so near and sosteep that the 
usual laws of gravity will bring upon the track the 
debris created by the common processes of nature, is 
overhung by those banks. Ordinary skill would 
enable the engineers to foresee the result, and ordi- 
nary prudence should lead the company to guard 
against it. To hold any other view would be to over- 
balance the priceless lives of the travelling public by a 
mere item of increased expense in the construction of 
railroads; and after all an item, in the great number 
of cases, of no great moment. 

In a late case in the Queen's Bench Division—Tarry 
v. Ashton, 1 Q. B. Div. 314—two out of three judges 
declared in substance that a man who, for his own 
benefit, suspends an object, or permits it to be sus- 
pended, over the highway, and puts the public safety 
in peril thereby, is under an absolute duty to keep it 
in such a state as not to be dangerous. The facts of 
the case were these: The defendant became the lessee 
and occupier of a house from the front of which a 
heavy lamp projected several feet over the public foot 
pavement. As the plaintiff was walking along in No- 
vember, the lamp fell on her and injured her. It ap- 
peared that in the previous August the defendant em- 
ployed an experienced gasfitter to put the lamp im 
repair. At the time of the accident a person em- 
ployed by defendant was blowing the water out of the 
gas-pipes of the lamp, and in doing this a ladder was 
raised against the lamp-iron, or bracket from which 
the lamp bung; and on the man mounting the ladder, 
owing to the wind and wet, the ladder slipped, and he, 
to save himself, clung to the lamp-iron, and the shak- 
iug caused the lamp to fall. On examination it was 











the 


oad 


» 80 
nd 

no 
not 
ws 
ha 
ife, 
les 
ick 


ry 
res 
wn 


ty 
it 


rot 
lO- 
ip- 
m- 


I 
he 
a8 
ch 


16, 
k- 








THE ALBANY LAW JOURNAL. 35 


























discovered that the fastening by which the lamp was 
attached to the lamp-iron was in a decayed state. The 
jury found that there had been negligence on the part 
of the defendant personally; that the lamp was out of 
repair through general decay, but not to the knowl- 
edge of the defeadant; that the immediate cause of 
the fall of the lamp was the slipping of the ladder; but 
that if the lamp had been in good repair, the slipping 
of the ladder would not have caused the fall. Upon 
this it was held by Lush and Quain, JJ., that the 
plaintiff was entitled to a verdict on the ground that 
if a person maintains a lamp projecting over the high- 
way for his own purposes, it is his duty to maintain it 
so as not to be dangerous to persons passing by; and 
if it causes injuries, owing to a want of repair, it is no 
answer ou his part that he had employed a competent 
man to repair it. 1 Thomp. Neg. 346, 3447. The case of 
Kearney v. Railroad Co., L. R., 6 Q. B. Div. 759, 762 
(in the Exchequer Chamber), cited in tbe brief of 
counsel for plaintiff in error, is directly in point. In 
that case the plaintiff had been injured while walking 
along a public highway, by a brick which |fell from a 
pier of the defendant’s bridge. A train had just 
passed, and the counsel for the defendant submitted 
that there was no evidence of negligence. The court 
(Kelly, Chief Baron) says: ‘* There can be no doubt 
that it was the duty of the defendants, who had built 
this bridge over the highway, to take such care, that 
where danger can be reasonably avoided, the safety of 
the public using the highway should be provided for. 
The question therefore is whether there was any evi- 
dence of negligence on the part of the defendants; and 
by that we all understand such an amount of evidence 
as to fairly and reasonably support the finding of the 
jury. The lord chief justice, in his judgment in the 
court below, said res ipsa loquitur, and I cannot do 
better than to refer to that judgment. It appears 
without contradiction that a brick fell out of a pier of 
the bridge without any assignable cause except the 
slight vibration caused by a passing train. This we 
think, is not only evidence, but conclusive evidence, 
that it was loose; for otherwise so slight a vibration 
could not have struck it out of its place. * * *. The 
bridge had been built two or three years, and it was 
the duty of the defendants from time to time to in- 
spect the bridge, and ascertain that the brick-work 
was in good order, and all the bricks well secured.” 
The principle of these decisions seems to us to be ap- 
plicable to this case. If such be the law as to persons 
who, for their own purposes, cause projections to over- 
hang the highway not constructed by them, a fortiori 
must it be the law as to those who, for their own pur- 
poses of profit, undertake to construct the highway 
itself, and to keep it serviceable and safe, yet who al- 
low it to be practically overhung, from considerations 
of economy or through negligence. 





We think the case | 


of Railroad Co. v. Sanger, 15 Gratt. 237, to which we | 


are referred by counsel for plaintiff in error, is strongly 
illustrative of the principle in this case, to which it 
bears a close resemblance. 
upalongside of the track for the purpose of ballast, 
and some of them got upon the track, causing the in- 
jury. In rendering its opinion the court says: ** Com- 
bining in themselves the ownership as well of the road 


gence in guarding their road against such obstructions.” 
See also McElroy v. Railroad Corp., 4 Cush. 400; 
Hutch. Carr., p. 524; Bennett v. Railroad Co., 102 U. 8. 
577. This view of the obligation of the company of 
course makes it immaterial that the slide was sud- 
denly caused by the vibration of the train itself. It is 
not a question of negligence in failing to remove the ob- 
struction, but the negligence in allowing it to get there. 

Weare also of the opinion that it was error to re- 
fuse to modify the first instruction for the defendant 
as requested by the plaintiff. Since the decisions in 
Stokes v. Saltonstall, 13 Pet. 181, and Railroad Co. v. 
Pollard, 22 Wall. 341, it has been settled law in this 
court that the happening of an injurious accident is, 
in passenger cases, prima facie evidence of negligence 
on the part of the carrier, and that (the passenger be- 
ing himself in the exercise of due care) the burden 
then rests upon the carrier to show that its whole duty 
was performed, and that the injury was unavoidable 
by human foresight. The rule announced in those 
cases has received general acceptance, aud was fol- 
lowed at the present term in Coasting Co. v. Tolson, 139 
U.S. ——; 11 Sup. Ct. Rep. 653. The defendant seeks to 
uphold the action of the court in refusing the modifica- 
tion prayed for, by distinguishing the case at bar. It 
attempts to make two distinctions: (1) That the ope- 
ration of the rule is confined to cases ‘“‘ where the acci- 
dent results from any defective arrangement, misman- 
agement or misconstruction of things over which the 
defendant has immediate control, and for the man- 
agement, service and construction of which it is re- 
sponsible, or where the accident results from any 
omission or commission on the part of the railroad 
company with respect to these matters entirely under 
its control.’ (2) That the injury from an act of God 
is established as a fact, wherefore the presumption of 
negligence from the occurrence of the accident cannot 
arise. Neither of these attempted distinctions is 
sound, since, as has been shown, the defect was in the 
construction of that over which the defendant did 
have control, and for which it was responsible, and 
since the slide was not caused by the act of God, in 
any admissible sense of that phrase. Moreoverif these 
distinctions were sound, still as a matter of correct 
practice, the modification should have been made. The 
law is that the plaintiff must show negligence in the 
defendant. This is done prima facie by showing, if . 
the plaintiff be a passenger, that the accident occurred. 
If that accident was in fact the result of causes beyond 
the defendant's responsibility, or of the act of God, it 
is still none the less true that the plaintiff has made 
out his prima facie case. When he proves the occur- 
rence of the accident the defendant must answer that 
case from all the circumstances ef exculpation, 
whether disclosed by the one party or the other. They 
are its matter of defense. And it is for the jury to 
say, in the light of all the testimony, and under the 


| instructions of the court, whether the relation of cause 


| and effect did exist, as claimed by the defense, be- 


Some rocks had been piled | 
| cumstances. 


tween the accident and the alleged exonerating cir- 
But when the court refuses to so frame 


| the instructions as to present the rule in respect tothe 


as of the cars and locomotives, they are bound to the | 
most exact care and diligence, not only in the manage- | 


ment of the trains and cars, but also in the structure 
and care of the track, aud all the subsidiary arrange- 
ments necessary to the safety of the passengers. And 
as accidents as frequently arise from obstructions on 
the track as perhaps from any other cause whatever, 
it would seem to follow, obviously, that there is no 
one of the duties of a railroad company more clearly 
embraced within its warranty to carry their passen- 
gers safely, as far as human care and foresight will go, 
than the duty of employing the utmost care and dili- 





prima facie case, and so refuse on eitherof the grounds 
by which the refusal is sought to be supported herein, 
it leaves the jury without instructions to which they 
are entitled to aid them in determining what were the 
facts and causes of the accident, and how far those 
facts were or were not within the control of the de- 
fendant. This is error. 

Judgment reversed and cause remanded, with direo- 
tion to order a new trial, and to take further proceed- 
ings not inconsistent with this opinion. 

BREWER, J., dissented from the opinion and judg- 
ment in this case on the ground that it is in contra- 
vention of the long-established rules as to what may 
be considered on an incomplete record. 
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UNITED STATES SUPREME COURT AB- 
STRACTS. 


AGENCY — SALES — BURDEN OF PROOF — MAILING 
LETTER — PRESUMPTION. — (1) Defendants’ general 
agent, after being instructed not to add to defend- 
ante’ stock by purchasing more goods, agreed with 
plaintiffs, who had knowledge of such instructions, to 
purchase a quantity of goods from them for defend- 
ants, and surreptitiously put them among the stock 
and sell them, and procure payment from defendants, 
as he might be able to do, without their knowledge. 
The goods were so furnished and sold, the proceeds 
going to defendants. Held, that plaintiffs cannot sue 
for goods sold and delivered, as there was no valid 
sale. (2) In an action for goods sold and delivered,where 
the defense is that the sale was made to defendants’ 
agent, who had no authority to purchase, by collusion 
between him and plaintiffs, the burden is on the plain- 
tiffs to show both the sale and the authority of the 
agent, and not on defendants to establish their de- 
fense. (3) Where it is usual for the agent, and not the 
principal, to receive letters containing invoices of 
goods purchased, the mailing of an invoice, addressed 
to the principal, of goods sold by collusion with the 
agent, who had been instructed not to purchase, raises 
no presumption that the principal knew of the sale. 
No special instructions were asked by the defendants 
in respect to this; but the court, of its own motion, 
charged the jury as follows: ‘The fact that plaintiffs 
mailed such letters, whether the defendants received 
them or not, bears upon the question as to the con- 
duct of the plaintiffs and their good faith in this trans- 
action. It does not affect the defendants unless they 
received the letters. The fact that a letter is mailed 
does not, in court, establish the fact that the person 
it is mailed to received it. That is not proof of that 
fact. Incertain transactions about protesting notes 
and charging indorsers of commercial paper and 
things of that sort, the mere fact of mailing a letter 
answers; but when a party is to be affected with 
knowledge of what is in the letter, and the contents of 
it, and what goes with it, they must go further, and 
prove not only that it was mailed, but that the party 
to whom it was addressed got it.” Of this plaintiffs 
now complain. Doubtless this instruction is open to 
criticism. In Rosenthal v. Walker, 111 U. S. 185, 193, 
it was said: ‘The rule is well settled that if a letter 
properly directed is proved to have been either put 
into the post-office or delivered to the postman, it is 
presumed, from the known course of business in the 
post-office department, that it reached its destination 


at the regular time, and was received by the person to ° 


whom it was addressed. Saunderson v. Judge, 2 H. 
Bl. 510; Woodcock v. Houldsworth, 16 Mees. & W. 124; 
Dunlop v. Higgins, 1 H. L. Cas. 381; Callan v. Gay- 
lord, 3 Watts, 321; Starr v. Torrey, 22 N. J. Law, 190; 
Tanner v. Hughes, 53 Penn. St. 289; Howard v. Daly, 
61 N. Y. 362; Huntley v. Whittier, 105 Mass. 391.” 
See also Henderson v. Coke Co., 140 U.S.——. And 
yet under the circumstances of this case, we cannot 
think that the jury were misled, or that the instruc- 
tion was erroneous. Ordinarily where the evidence 
shows that goods passed into the store of defendants, 
and were received by their agents, itwould be held tha! 
a purchase was established; but when, as here, the di- 
rect testimony shows that the goods were thus passed 
into the store of defendants surreptitiously, by collu- 
sion with one of theiremployees, the presumption other- 
wise existing is overthrown, and by special instruc- 
tions to divert their attention from the positive testi- 
mony as to the circumstances under which the goods 
were thus placed in the store, to the inference which 
would arise from the unexplained receipt of the goods, 
would be very apt to mislead a jury. The attention of 





the jury should rather be directed to the direct testi- 
mony as to the circumstances under which the goods 
were passed into the store of the defendants, and to 
the actual knowledge on the part of the defendants of 
the receipt of the goods. So while the mailing of a 
letter creates an inference—raises a presumption—that 
the party to whom it was addressed received it in due 
course of mail, and thus acquired knowledge of the 
matters stated therein, yet such presumption is one of 
fact, not of law. It is not conclusive, but subject to 
control and limitation by other facts. The undisputed 
testimony was that the letters (of which hundreds 
were received daily) were not taken and examined by 
the defendants personally, but received and distrib- 
uced by their corresponding clerk; that statements of 
goods purchased for the ‘‘cloak department” would, 
by the custom of business, pass into the hands of 
Hewes, the party who was engaged in these transac- 
tions; and that they should have passed from him, O. 
K.’d, to the book-keeper; but that none ever did 
reach the latter. Under those circumstances, to in- 
struct that the mailing of these statements creates a 
presumption that the defendants personally received 
them, and were thus notified of the purchases being 
made by Hewes, would probably have misled the jury, 
When a letter is duly mailed, a presumption arises 
that itis delivered; but that presumption is that it is 
delivered in the usual course of business; and when 
the usual course of business is for an agent of a party 
to receive his mail, the presumption is that the agent 
received it, rather than the principal. Here the testi- 
mony shows that the usual course of business sent the 
letters containing these statements into the hands of 
Hewes, the wrong-doer; and he testifies that he turned 
no statements over to his principals, and gave them no 
information until after the close of these transactions. 
There is surely no presumption that the ordinary 
course of business in the establishment of defendants 
was departed from in the present case. There is no 
presumption that the defendants themselves received 
the mail, or distributed it, or that the corresponding 
clerk in these instances departed from the usual 
course of business, and handed these special letters to 
his principals; and an instruction which would lead 
the jury to suppose that from the fact of mailing all 
the other presumptions arising from the ordinary 
course of business in the establishment of defendants 
were to be ignored, would be incorrect in law, as well 
as misleading. May 25, 1891. Schutz v. Jordan. Opin- 
ion by Brewer, J. 


CONSTITUTIONAL LAW — EXCLUSIVE FRANCHISE — 
OBLIGATION OF CONTRACTS.— Where an act of the 
Legislature has granted to an individual and his as- 
signs the exclusive right of supplying water for a pe- 
riod of years to the inhabitants of acity, from a stream 
known as * Three-Mile creek,’’ the obligation of the 
contract thus made is not impaired by the subsequent 
grant to another of theright to supply the same city 
with water from streams other than Three-Mile creek. 
May 11, 1891. Stein v. Bienville Water Supply Co. 
Opinion by Harlan, J. Affirming 34 Fed. Rep. 145. 


FEDERAL COURTS—JURISDICTION—NEGOTIABLE IN- 
STRUMENTS—WAIVER — EFFECT OF STATE STATUTE.— 
Under 25 Statutes of United States, 433, chapter 866, sec- 
tion 1, providing that no Federal court shall have cog- 
nizance of any suit to recover on a note in the hands 
of an assignee, unless such suit might have been prose- 
cuted in such court if no assignment or transfer had 
been made, a Circuit Court has no jurisdiction of an 
action by an assignee of a note payable to the payee’s 
order, where the record fails to show the citizenship of 
the original payee. It was settled by many decisions 
under the act of 1789, that a Circuit Court of the 
United States bad no jurisdiction of a suit brought 
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against the maker by the assignee of a promissory note 
payable to order, unless it appeared affirmatively that 
it could have been maintained in that court in the 
name of the original payee. Turner v. Bank, 4 Dall. 
8,11; Montalet v. Murray, 4 Cranch, 46; Gibson v. 
Chew, 16 Pet. 315, 316; Coffee v. Bank, 13 How. 183, 
187; Morgan’s Ex’r v. Gay, 19 Wall. 8], 82. There 
were these recognized exceptions to that general rule 
in its application to promissory notes: (1) That an in- 
dorsee could sue the indorser in the Circuit Court, if 
they were citizens of different States, whether a suit 
could have been brought or not by the payee against 
the maker; for the indorsee would not claim through 
an assignment, but by virtue of a new contract be- 
tween himself and the indorser. Young v. Bryan, 6 
Wheat. 146, 151; Mollan v. Torrance, 9 id. 537, 538. 
(2) The holder of a negotiable instrument payable to 
bearer or to a named person or bearer could sue the 
maker in a court of the United States, without refer- 
ence to the citizenship of the original payee or original 
holder, because his title did not come to him by as- 
signment, but by delivery merely. Bank v. Wister, 2 
Pet. 318, 326; Thompson v. Perrine, 106 U.S. 589, 592, 
and authorities there cited. There can be no claim 
that the present case is within either of those excep- 
tions. The authorities we have cited are conclusive 
against the right of the plaintiff to maintain this suit 
in the court below, unless it appeared that the original 
payee, Lamb, could have maintained a suit in that 
court upon the note and coupons. Consequently it 
was necessary that the record should, as it does not, 
disclose his citizenship. Metcalf v. Watertown, 128 U. 
S. 586; Stevens v. Nichols, 130 id. 230; Chehore v. 
Railway Co., 131 id. 240, 243; Rollins v. Chaffee Co., 34 
Fed. Rep. 91. If it be true, as stated in an affidavit 
filed below, that Lamb was, at the commencement of 
the suit, a citizen of Nebraska, clearly the court below 
was without jurisdiction, for all the defendants are 
alleged to be citizens of that State. May 25, 1891. 
Parker v. Ormsby. Opinion by Harlan, J. 


INSURANCE—RE-INSURANCE ON EXCESS — CONTRACT 
—LOCAL CUSTOM.—(1) Plaintiff issued to defendant an 
open policy of re-insurance indorsed, ‘‘To apply to the 
excess which the said company may have in all their 
various policies over $50,000, and to apply pro rata 
with all re-insurance policies on same excess, but not 
to exceed $10,000." Held, that defendant, having re- 
insured with plaintiff the excess of its risks over 
$50,000. had the right to re-insure the $50,000 with 
other companies. It was not bound itself to carry 
$50,000. (2) A local usage cannot affect a contract made 
elsewhere. May 25, 1891. /nswrunce Company of North 
America v. Hibernia Insurance Company of New Or- 
leans. Opinion by Gray, J. 


NATIONAL BANKS—LIABILITY OF DIRECTORS—NEG- 
LIGENCE—RESIGNATION.—(1) Revised Statutes of the 
United States, section 5145, providing that directors of 
National banks shall hold office for one year, and un- 
til their successors have been elected and qualified, 
does not prohibit resignations within the year. (2) 
Since the National Banking Law is silent as to the 
time when and method by which a director may re- 
sign, the common law governs, and where a director 
verbally resigns to the president, to whom he at the 
same time sells his stock, giving a power of attorney 
to transfer it on the books of the bank, which is done, 
the resignation is effective to release the director from 
responsibility for the subsequent conduct of the bank's 
affairs. (3) The president and director of a National 
bank, who is absent on account of ill-health under a 
leave of absence granted by the board of directors, 
cannot be held liable for the negligent management of 
the bank during his absence. (4) Where the affairs of 


‘bank are managed by its president, who has the 





reputation of being trustworthy and efficient, and 
who owns the greater part of the stock, and the bank 
is generally considered to be in a prosperous condition, 
directors cannot be held liable for losses through mis- 
management on the ground of negligence, in that they 
did not, within ninety days after they became direct- 
ors, compel the board of directors to makea thorough 
investigation of the books and condition of the bank- 
May 25, 1891. Briggs v. Spaulding. Opinion by Ful- 
ler, C. J. Harlan, Gray, Brewer and Brown, JJ., dis- 
senting. 


TAXATION -— TELEGRAPH COMPANIES — CONSTITU- 
TIONAL LAW — MONEY PAID INTO COURT — APPLICA- 
TION—INTEREST.—(1) The fact that the Western Union 
Telegraph Company, a corporation organized under 
the laws of New York, acquired from the United 
States (R. S., § 5263) the right to construct and ope- 
rate lines over any portion of the public domain, along 
any railway or post-road,and across the navigable waters 
of the United States, does not prevent its being liable 
to taxation under Public Statutes of Massachusetts, 
chapter 13, section 40, providing that every telegraph 
company owning a line in the State shall be taxed on 
such proportion of the whole value of its capital stock 
as the length of its line in the State bears to the whole 
length of its line everywhere, after deducting the 
value of any property owned by it subject to” local 
taxation in the cities and towns of the State. (2) Such 
tax is not in violation of the inter-State commerce 
clause of the Constitution. (3) Said statute provides 
that such tax may be recovered, with twelve per cent 
interest until paid. Held, that where the company ad- 
mitted its liability for a certain amount, and paid such 
amount with twelve per cent interest and costs into 
court, it should on the rendering of a judgment for a 
greater amount be applied to that part of the principal 
and interest admitted to be due, and interest at twelve 
per cent should then be computed to the time of the 
decree on the balance of the principal, and thereafter 
interest should be at the legal rate. May 11,1891. At- 
torneysGeneral of Commonwealth of Massachusetts v. 
Western Union Telegraph Co. Opinion by Gray, J. 
Field and Harlan, JJ., dissenting. 


—_>—__—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

EVIDENCE—EXPERT TESTIMONY AS TO DATE OF RE- 
cEIPT.—The testimony of an expert is admissible to 
show whether a certain receipt is dated ‘‘Jany”’ or 
“*July.’”’ The principle involved is whether it may be 
shown what the word in a written instrument is. To 
a person ora juror, if we may suppose the latter case, 
who can neither read nor write, it is indispensable that 
some one who can should be allowed to testify what 
the words are. This course would be necessary in such 
case however plainly written or printed the word 
might be. Upon tbe same principle it is allowable for 
the jurymen, who are perhaps only moderately skilled 
in letters and words, to determine what the letters and 
characters are and what word they make. The jurors 
may do this from the knowledge they already possess, 
and such as they gain during the trial by the reading 
and comparison they make with other writings already 
introduced in evidence. Indeed the court held in the 
opinion in this case at General Term that the jury 
might compare the receipt in question with the dates 
and letters in the note and the other writings to deter- 
mine the date of the receipt. If such comparison may 
be made by unskilled jurymen, why should they not 
be aided and enlightened, as they may be in analogous 
cases of the genuineness of handwriting, alterations 
and simulations, by men who have made the subject 
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of handwriting a study and have obtained skill and 
proficiency in that branch of knowledge? As no ob- 
jection was made that the witness was incompetent, it 
must be assumed that he was qualified as an expert to 
give his opinion and the grounds of it in aid of the 
jury. Van Wycklen v. City of Brooklyn, 118 N. Y. 
424-429, and the cases there cited; Masters v. Masters, 
1 P. Wms. 425; Rogers Exp. Test.,§128. If we ana- 
lyze the practical processes which have to be goue 
through with in order to elicit and apply this kind of 
evidence, whether from experts or lay witnesses, we 
shall find that the witness is required to examine 
and determine what the letters and characters or even 
hieroglyphics are and what word they form in combi- 
nation. The word thus formed may be in a native or 
foreign language, and if it is foreign then another pro- 
cess still is to be gone through with before it can reach 
the comprehension of the lay mind, and that is to in- 
terpret its meaning into the native language of the 
juror. The testimony of expert witnesses frequently 
exemplify one or both of these processes, and are of 
common use in the investigations carried on in courts 
of justice and in other avucations. It often becomes 
necessary and pertinent in judicial proceedings to in- 
troduce foreign laws and to interpret their meaning 
to the comprehension of the juror not familiar with 
the foreign language. We think these views are abund- 
autly supported by adjudicated cases. In Sheldon v. 
Benham, 4 Hill, 129, 131, a skilled bookkeeper was al- 
lowed to show the words indicated and the meaning 
of certain characters and abbreviations of entries made 
by a deceased officer of the bank. In the opinion in 
that case Judge Bronson says: “I see no objection to 
the testimony of the bookkeeper in relation to these 
memoranda. He was not called to give a construction 
or to declare the legal effect of a written instrument, 
but, as a person skilled in such matters, to tell the jury 
what words these short entries stood for. It is not un- 
like the case of an instrument written ina foreign 
tongue, where a translator may be called in to tell the 
jury how the instrument reads.” ‘ Where the diffi- 
culty arises from the obscurity of the writing itself, 
é. g., if it be illegible from lapse of time, accident, etc., 
one skilled in deciphering may be called; as, for in- 
stance, a clerk from the post-office. Gresl. Eq. Ev. 
198, 9; Cow. & Hill Notes Phil. Ev. 1419.’’ “The very 
point arose in Armstrong v. Burrows, 6 Watts. 
266. There the parties on a trial in the Common Pleas 
differed about the date of a receipt, which had been 
rendered illegible; the one contending that it was 
dated 1823, and the other that the date was 1824." In 
Vinton v. Peck, 14 Mich. 287,290, the question was 
whether the note .had been altered from “ eight” to 
“eighty.”” An expert engraver was allowed to testify 
from comparison with the genuine writing, whether 
an ‘“*8”’ was altered from a “3.” In that case the court 
said: ‘‘It is very true that the jury may examinea 
paper for themselves, and that opinions are not usually 
admissible where the jury form their own conclusions 
unaided. But we do not think it would be safe in this 
country to adopt a rule which assumes such a degree 
of knowledge and skill among jurors. Even reason- 
able expert writers may obtain valuable aid from ex- 
perience in such questions, as neither law nor custom 
requires our jurors to meet any standard of education. 
We think to exclude such aid would lead to absurd re- 
sults. The most enlightened courts have availed them- 
selves of such assistance, and we deem it wise to use it 
in all cases where it is at hand. It can do ‘no harm and 
at allevents must often be indispensable to justice.” 
In the case of Stone v. Hubbard, 61 Mass. 595, it was 
held that in a case where the date of a note was doubt- 
ful, it being uncertain as to whether the last figure was 
a4 or a 2, the plaintiff was entitled to call experts and 
ask their opinion for the purpose of aiding the court 
and jury in arriving at a true reading of the document. 











Icxpert testimony upon the same subject as in this 
case, as to whether the figure was an 8 or a3, was ad- 
mitted in the case of Norman v. Morrill, 4 Ves. 770, 
Second Division, June 2, 1891. Dresler v. Hard. Opin- 
ion by Potter, J. 


EVIDENCE—PAROL TO EXPLAIN WRITING.—It is ad- 
missible to show that the phrase ‘‘ to be taken by Jan- 
uary 1st, 1883, on dock in New York,” in an order for 
a large quantity of glass bottles, meant in that busi- 
ness as the purchaser should from time to time specif- 
ically order, etc. The question thus presented has 
been the subject of frequent consideration by the 
courts, and the rule may be regarded as well settled 
that the meaning of characters, marks, letters, figures, 
words or phrases used in contracts having purely a lo- 
cal or technical meaning, unintelligible to persons un- 
acquainted with the business, may be given and ex- 
plained by parol evidence if the explanation is consist- 
ent with the terms of the contract. So also parol evi- 
dence may be given as to the uniform, continuous and 
well-settled usage and custom pertaining to the mat- 
ters embraced in the contract, unless such usage and 
custom contravene a rule of law or alter or contradict 
the expressed or implied terms of a contract, free from 
ambiguity. Danav. Fiedler,12 N. Y. 40; Walls v. 
Bailey, 49 id. 464; Collender v. Dinsmore, 55 id. 200; 
Silberman v. Clark, 96 id. 522; Newhall v. Appleton, 
102 id. 133; S. C., 114 id. 140; Hopper v. Sage, 112 id. 
530-535; Smith v. Clews, 114id. 190. By referring to 
the contract it will be observed that the goods are to 
be taken by January 1, 1883, on dock in New York. 
The particular dock is not specified. The goods in 
question, being glass, require care in shipping and de- 
livering in order that they may not be damaged by 
breaking. The bottles were bulky and required much 
space for storage. Storage in New York being expen- 
sive, we are told that it was the custom to order the 
goods from the manufacturer only as they were 
wanted for use in the business of the purchaser. 
Hence the custom to be taken when called for. There 
is nothing in the evidence received that can be said to 
contravene a rule of law or tocontradict the expressed 
or implied terms of the contract. Under the explana- 
tion given as to the usage of the trade, to specifically 
order the goods from time to time as required by the 
purchaser, the phrase of the contract ‘* to be taken by 
January 1, 1883, on dock in New York,” is rendered 
intelligible and harmonious with the other provisions 
thereof. The question presented may be upon the 
border, but we are inclined to the opinion that the 
facts bring it within the rule recognizing the evidence 
ascompetent. Second Division, June 2, 1891. <Atkin- 
son v. Truesdell. Opinion by Haight, J. 


LANDLORD AND TENANT—WHEN TITLE TO CROPS 
RESERVED TO LANDLORD.—Plaintiff leased a farm to 
one Kane, with stock in which he and Kaue were 
jointly interested, for an annual rent of $960, payable 
in monthly installments. Kane after four months left, 
indebted to plaintiff in $100, aud to others. The hay, 
oats and straw having been seized upon attachments, 
plaintiff replevined them. Upon the trial plaintiff did 
not testify that the title to the hay and grain was re- 
served by him, but that the tenant agreed to feed 
enough of it on the farm to support the stock. Held, 
that plaintiff was not entitled to recover in areplevin 
action, as this did not amount to a reservation of title 
in the plaintiff, but was an executory contract, for a 
violation of which he could have recovered damages. 
The question involved in this case has been several 
times considered by the Supreme Court of this State. 
In Johnson v.Crofoot, 53 Barb. 574; S.C., 37 How. Pr. 59, 
a farm was let by a written lease for an annual money 
rent. The lease contained a stipulation that the ten- 
ant “should feed out the hay and straw in a careful 























THE ALBANY LAW JOURNAL. 39 




















and farmer-like manner,” and it was further agreed 
that if sufficient hay and straw was not raised to keep 
the stock, the landlord was to supply the deficiency 

It was also provided: ‘‘The parties of the first part 
(landlords) are to have full title, with the privilege of 
taking possession at any and all times of any and all 
products of the farm in payment of the balance due on 
the rent.’”’ A judgment was recovered against the ten- 
ant during the existence of the lease, and an execution 
issued to the defendant, who levied upon and sold 
about sixty tons of hay raised on the farm by the ten- 
ant, and then being in his actual possession on the 
farm. The plaintiff brought trover, claiming that un 
der the lease the title to the hay never passed to or 
vested in the tenant, but that it was to remain on the 
farm for the purpose of feeding the stock. Verdict was 
directed for the defendant at the Circuit, which direc- 
tion was sustained at General Term, the court saying: 
“ But it is argued by the counsel for the plaintiff that 
it (lease) was not a mortgage, and that the title to such 
hay as should grow on the place did not pass to Tift 
(the tenant) because he stipulated in the lease that he 
would cut and get in in good order all the hay, and 
that he would feed out the hay and straw in a saving 
manner, and because it was further stipulated that he 
was to have the privilege of keeping a span of horses all 
the time, and a third horse during haying, which it is 
claimed is inconsistent with the idea that the title to 
the hay was to be in him.’’ In answer to this conten- 
tion, the court said: ‘‘The covenant on the part of 
Tift was to save all the hay and straw, and to carefully 
feed it to the stock, and to keep but two horses, ex- 
cept during haying time, was only an agreement bind- 
ing on him at law, and if he chose to keep more horses 
or to sell and improvidently use the bay, it did not au- 
thorize Miller and Rumble, the lessors, to interfere 
with him, either by taking possession of it (for they 
were entitled to possession only as security for the un 

paid rent), or to restrain such use of it by injunction.” 
In McCombs v. Becker, 3 Hun, 342; S.C.,5 T. & C. 
550, the defendant leased his farm and forty cows for 
amoney rent. [t was stipulated that the tenant should 
take good care of the cows, and in case the hay raised 
on the farm should be insufficient to winter them, the 
landlord should supply the deficiency at the rate of $3 
per ton, and if there should be a surplus, the landlord 
should have it and pay the tenant $3 per ton forit. A 
judgment was recovered against the tenant and an 
execution issued, under which part of the hay was 
purchased by the plaintiff. and afterward the defend- 
ant ‘the landlord) converted it to his own use. In an 
action brought for the conversion, it was held that the 
plaintiff was entitled to recover, the court saying: 
“True, the landlord was to have the surplus hay aud 
pay $3 per ton for it, but this was an executory con- 
tract for its purchase, the breach of which would be 
compensated in damages. It follows that the hay was 
the tenant’s, and subject to sale upon execution 
against him.” Hawkins v. Giles, 45 Hun, 318, arose 
over a lease of a farm and seven cows from April 1, 
1883, to April 1, 1884, for $175 rent. The lessee agreed 
“to feed out all the fodder on said farm that is raised 
on said farm * * * and winter said stock, seven 
cows, through to grass in the spring of 1884 on hay.” 
In December, 1883, an execution creditor of the lessee 
levied upon about twenty-five tons of hay grown upon 
the farm during that year, which was sold to the plain- 
tiffin theaction. The owner of the farm prevented 
him from taking the hay, claiming: (1) that the ten- 
ant left without fully payingthe rent; (2) that the hay 
was required to keep the cows through to grass of 1884; 
(3) that he was eutitled to the manure which would be 
made by the hay being fed on the farm. It was held 
that the title to the hay was in the tenant and was 
subject to sale under the execution, and the judgment 
entered in favor of the plaintiff was affirmed.  Steffin 





v. Lockwood, 4 Civ. Pro. 179; 8S. C.,17 N. Y. Week. 
Dig. 418, arose over aun agreement to cultivate a farm 
on shares, the occupant agreeing to deliver ‘‘ one-half 
of all the products of said farm to (the owner) Mary 
A. Lockwood.”’ An execution was issued against the 
occupant and levied upon grain grown on the farm. It 
was held that the title to the property was in the oc- 
cupant, the owner having alien. In Turner v. Bach- 
elder, 17 Me. 257, a farm with tools, four cows and 
other stock, was leased foraterm of years, the land- 
lord to have ‘‘ one-half of all the corn and grain and 
potatoes that shall grow on the farm, and half of the 
calves, and half of the lambs, and half of the wool.’ 
There was a clause in the lease that the lessor was to 
furnish four cows, one horse and other stock sufficient 
to eat upall the hay that should grow on said farm.” 
The hay was levied upon and sold by a creditor of the 
lessee, who was held to have a leviable interest in it, 
and that the lessor had no title toit. In Symonds v. 
Hall, 37 Me. 354, a farm was worked upon shares. By 
one of the terms of the agreement ‘‘ one-half of the 
hay cut on the farm is to be eat by the stock kept on 
the farm, and the other half of the bay is to be divided 
equally between the contracting parties.’”” An execu- 
tion creditor of the occupier seized and sold the hay. 
The owner of the land brought trover. It was held 
that the title to the hay, before division, was in the oc- 
cupier aud that the plaintiff was not entitled to re- 
cover for the undivided hay sold under the execution. 
In Orcutt v. Moore, 134 Mass. 48, the principle decided 
in the three cases last cited was held to be the law in 
Massachusetts. The case at bar was decided upon the 
authority of Heald v. Builders’ Mutual Fire Ins. Co., 
111 Mass. 38, in which it was held that a clauseina 
lease similar in effect to the agreement testified to by 
the plaintiff, amounted to a reservation of the title to 
the owner of the land. This case seems to be in con- 
flict with the cases decided by the Supreme Court of 
this State, and believing the rule declared by our 
courts rests upon well-recognized principles, we must 
decline to follow the Supreme Court of Massachusetts, 
and overrule the judgments of our own courts. Sec- 
ond Division, June 2, 1891. Colville v. Miles. Opinion 
by Follett, ©. J. 38 St. Rep. 136. 


_—_— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONTRACTS — ‘TO SATISFACTION.” — Plaintiff's as- 
signor entered into acontract with defendant to print 
steel plate drafts, the contract providing that the 
president of defendant was to have ‘‘a satisfactory de- 
sign ’’ for the plate. Designs were submitted which 
were rejected as defective, the president pointing out 
the defects. The third design was also rejected, the 
president referring to a return to errors formerly cor- 
rected, and stating that enough time had been wasted 
on the matter; after which the work was given to 
other parties. Held, that as the president was not 
shown to be satisfied no recovery could be had; that 
the fact that he permitted plaintiff's assignor to go on 
after the rejection of the third proof, and make altera- 
tions, does not entitle plaintiff to recover as for a per- 
formance or a prevention of performance; nor does 
the fact that he suggested alterations constitute an es- 
toppel under the circumstances. N. Y. Com. Pleas, 
Gen. Term, April 20, 1891. Gray v. Alabama National 
Bank. Opinion by Daly, C. J. 38 N. Y. St. Rep. 169. 





LANDLORD AND TENANT—LEASE OF BAWDY-HOUSE 
—RIGHT TO RECOVER RENT.—No rent can be recovered 
under a written lease, where it is shown by extrinsic 
evidence that the premises were let to be used asa 
bawdy-house, and were used for that purpose. At 
common law, the keeping of a house of prostitution is 
an indictable offense. Such places are regarded with 
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so much disfavor that not only the keeper of the house 
but also a landlord, knowingly leasing the same for 
the purposes of bawdry, is held to be guilty of a crimi- 
nal offense when the house is actually put to such im- 
moral use. 2 Whart. Crim. Law (8th ed.), § 1459; 1 
Bish. Crim. Law (7tb ed.), § 500; Com. v. Harrington, 
3 Pick. 26. These salutary rules have received the al- 
most universal sanction of the courts wherever the 
common law has been administered. Colorado, at an 
early date, following the lead uf many of the older 
States, adopted the common law of England, so far as 
the same might be found applicable and of a general 
nature. Gen. St. 1883, § 197. The keeping of a bawdy- 
house tends directly to debauch the public morals. It 
is against public policy and unlawful, both at common 
law and under our statute. Id., § 839. It is said how- 
ever that as the written lease upon which this action 
is founded is silent as to the purposes for which the 
house was to be used, it is a valid contract, and can be 
enforced notwithstanding the use to which it was 
known that the house would be put. The contract is 
prima facie good, but extrinsic evidence shows it to 
have been tainted with moral turpitude, which over- 
throws its prima facie appearance, and exposes its 
baseness and illegality. As to whether or not the house 
was let to be used as a bawdy-house, it is true the evi- 
dence is conflicting. It was however the peculiar 
proviuce of the trial judge to determine upon which 
side lay the greater weight. Thiscourt is not at liberty, 
under the circumstances, to substitute its judgment 
upon the mere weight of evidence for that of the trial 
court, with the superior advantages possessed by the 
latter by reason of the living witnesses appearing be- 
fore it. Accepting the finding as correct, and we have 
a case in which both parties to the lease are shown to 
have entered into the same with the understanding 
that the leased premises were to be used for the pur- 
pose of prostitution. Such contracts, being contra 
bones mores, cannot be enforced. Ralston v. Boady, 
20 Ga. 449; Bish. Cont., §506; 2 Chit. Cont., p. 981; 
Story Confl. Laws, § 258; Dyett v. Pendleton, 8 Cow. 
737; Lightfoot v. Tenant, 1 Bos. & P. 556; Thomas v. 
City of Richmond, 12 Wall. 349; Forsythe v. State, 6 
Ohio, 20. The judgment of the District Court is right 
and must be affirmed. Colo. Sup. Ct., May 7, 1891. 
Dougherty v. Seymour. Opinion per Curiam. 


NEGLIGENCE—CONTRIBUTORY—LEAVING HORSE UN- 
HITCHED.—In an action for injuring plaintiff's horse 
and wagon by defendant’s train, it appeared that 
plaintiff had a contract for transferring the United 
States mail; that he had been directed to occupy, with 
his horse and wagon, a space at the end of defendant’s 
depot, between two of defendant’s tracks; that while 
one train was standing on one track and another was 
momentarily expected on the other, he left his horse 
unattended and unhitched, while he went a distance 
of fifty feet to see about getting the mails out of the 
mail-car; that he had unhitched one trace and fastened 
the lines around the end of the single-tree; that he 
heard a noise, and turning saw the horse and wagon 
crossing the track in front of the approaching train, 
which contrary to the usual custom was being backed 
into place by a switch engine; that upon the rearmost 
car there was no brakeman or lookout or light, and 
that air brakes were not connected; that before his 
horse and wagon could be rescued the injury had oc- 
curred. Held, that plaintiff was guilty of contributory 
negligence and could not recover. The. law required 
at least ordinary diligence of the appellee, and if by 
exercising such diligence he might have avoided the 
injury, even if such injury was occasioned by the ap- 
pellant’s negligence, it is a case of mutual fault, and 
the courts cannot attempt to make any apportionment 
thereof between the parties. There was no attempt to 
ascribe to the appellant or its servants such wanton or 








‘willful misconduct as would inculpate it in spite of 


the negligent acts of the appellee, nor was the com- 
plaint framed upon that theory. It is questionable 
whether the act of leaving a horse in a public thor- 
oughfare, unattended and unhitched, is not of itself 
negligence, without the presence of the other attend- 
ant circumstances in thiscase. On this qnestion how- 
ever we do not decide any thing. See Whart. Neg., 
§§ 913-915. In an Indiana case, where a team of horses 
attached to a heavy wagon had been left by the driver 
in a public street, near a railroad track, hitched by the 
lines only to the lever of a rubber block, escaped from 
his control and rau away, injuring another person’s 
property, the owner of the team was held guilty of 
negligence. Wagner v. Goldsmith, 78 Ind. 517. Greater 
precaution and diligence is required from a party who 
has knowledge of the danger, and is familiar with all 
the surroundings, than of one who is ignorant of these 
things. Thus it was said in Railway Co. v. Greene, 106 
Ind. 279, by Mitchell, J.: ‘‘ Having knowledge of the 
extraordinary danger, * * * the most rigid pru- 
dence and extraordiuary caution were demanded.” 
The failure of the appellant's servants to give proper 
signals or use other precautionary measures, as re- 
quired by law, is of course such negligence as would 
ordinarily render the company liable for an injurious 
result therefrom. -Nevertheless there can be no recov- 
ery except it appear affirmatively that the person 
whose property was injured was free from contribu- 
tory negligence. Railroad Co. v. Schmidt, 81 Ind. 264; 
Railway Co. v. Hill, 117 id. 56. While we do not de- 
cide that it is negligence per se to leave a horse untied 
and unattended for ashort time in a public street, we 
do decide that it was negligence for the appellee to 
leave his horse under circumstances and in a condition 
of such danger and risk; and in this we think the au- 
thorities abundantly support our conclusion. In a 
California case, where a peddler had left his team of 
horses standing unhitched in front of a house negara 
railroad track, while he weut in the house with some 
vegetables trying to sell them, and when he knew the 
cars passed there every dayat about that hour, but 
knew his horses were accustomed to railroad trains, 
and were not frightened at them, and where the train, 
coming along at a greater speed than that allowed 
by city ordinance, frightened the horses im con- 
sequence of which they were injured by the train, the 
court said: ‘‘The act of plaintiff in leaving his team 
unhitched in close proximity to a railroad track, ata 
time when the train usually came, was negligence on 
his part, in the first instanec.’’ Deville v. Railroad Co., 
50 Cal. 383. See also Norris v. K ohler, 41;N.Y. 42; Mor- 
ris v. Phelps, 2 Hilt. 38; Buckingham v. Fisher, 70 I[Il. 
121; Gray v. Railroad Co., 65 N. Y. 561; 2 Thomp. 
Neg. 1209. Ind. App. Ct., April 29, 1891. Louisville, 
etc., &. Co. v. Eves. Opinion by Reinhard, J. 


SALE—ACTION FOR PRICE—CHARGE OF CouRT.—In 
an action for the balance due on goods, though defend- 
ant testifies that they were only worth one cent a 
pound, which amount he paid, a verdict for plaintiff 
is warranted, where defendant admits on his examina- 
tion that the contract-price was a cent and a half per 
pound. A charge that if a merchantin Atlanta or- 
dered goods to be shipped to him by a railroad com- 
pany from Virginia, delivery to the railroad company 
by the seller would be delivery to the purchaser in con- 
templation of law, is correct. See Wade v. Hamilton, 
30 Ga. 450; Glass Co. v. Longley, 64 id. 576; Dunn v.State, 
82 id. 27; Phosphate Co. v. Ely, id. 440; Bennett’s Benj. 
Sales, § 693: Newmark Sales, § 146; Tied. Sales, § 85. 
Of course if the contract was that Richmond was to 
deliver the cabbages in Atlanta, the delivery to the car- 
rier would not be a delivery to Falvey & Co., and 80 
the court charged the jury. Ga. Sup. Ct., March 30, 1891. 
Falvey v. Richmond. Opinion by Simmons, J. 
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CURRENT TOPICS, 





HE international copyright law has, by the grace 
of the president, gone into effect. On Wednes- 
day, July 1, the proclamation was issued grant- 
ing copyright privileges in the United States to 
citizens and subjects of Great Britain, France, 
Belgium and Switzerland, and these privileges will 
be extended to other countries as fast as they bring 
themselves within the terms of the law. The act 
in question, it will be remembered, contemplates a 
complete reciprocity of privileges between the au- 
thors of other countries and those of the United 
States and the president is authorized to extend the 
provisions of the law by proclamation, from time to 
time, to such foreign nations as may have signified 
their readiness to avail themselves of the | facilities 
offered by it to their citizens for copyright here, 
and to grant to American authors equal privileges 
with their own citizens. This reciprocal arrange- 
ment, however justifiable on the score of expediency, 
isa wide departure from the high moral plane on 
which the agitation for the copyright law was con- 


ducted. If reprinting a foreign author’s work is 
‘‘piracy,” and if ‘‘piracy” be robbery, it cannot 


affect the character of the transaction in the forum 
of morals, that the government of the foreign author 
has refused to enter into a treaty on the subject with 
our government. If my moral code restrains me 
from murdering and robbing only such of my neigh- 
bors as may have agreed not to murder or rob me 
and my household, I may succeed in keeping out 
of the penitentiary, but I am hardly entitled to set 
myself up as a pure specimen of nineteenth century 
morality. This, or some such tacit understanding 
as this, may, as is contended, be the basis of human 
society, but no one pretends to call it an ethical 
basis. It is at the best a working arrangement. 
Perhaps we may as well confess that the copyright 
law was not enacted solely as the result of moral 
conviction and that it was not mainly intended as 
an expression of the moral sense of the American 
people. Indeed, we think it is safe to say that the 
idea of literary property, apart from copyright, 
never commended itself very generally to the moral 
sense of our people. It may be doubted if the sale 
of the ‘‘pirated” editions of the Encyclopedia 
Britannica was very much affected by the argument 
against the immorality of the transaction. This 
is not to say that we are not a moral people 
but that like some other people — we take our mor- 
ality ‘‘mixed ” with other motives. It would hardly 
comport with our practical Yankee genius to enact 
alaw involving dealings with other people without 
eluding a bargain for ourselves, and our bargain 
in this case was for equal privileges for the Amen- 
can author and publisher and for work for the 
American printer, engraver and paper maker. Mor- 
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ality plus a bargain may not be the highest expres- 
sion of personal or national ethics but it seems to 
suit our people very well and it has the advantage 
of shutting off criticism — excepting the criticism 
of professors and doctrinaires, to which nobody 
listens. So, upon the whole, we join in the acclaim 
of congratulation and joyful anticipation with which 
this act of righteousness, tardy and imperfect though 
it be, has been received. It is a distinct gain for 
civilization and justice and morality and law the 
world over, and as such deserves to be welcomed 
with joy by all those that look forward to the dawn 
of a better day. 


One of the best discussions of the copyright law 
which has come under our observation is that con- 
tained in the last number (May-June) of our learned 
contemporary, the Journal du Droit International 
Privé, and which is from the pen of Mr. Thorvald 
Solberg. It gives a very complete history of the 
legislation of Congress on the subject of literary 
property from the act of May 31, 1790, down to the 
statute under consideration, and ascribes to one un- 
fortunate clause in that primitive enactment, re- 
stricting its benefits to citizens of the United States, 
the whole of that ‘‘ great system of literary piracy 
which has developed in that country, to the shame 
of every honest citizen.” We have already ex- 
pressed our opinion as to the extent to which this 
blush of shame was disseminated over the country, 
but we have no disposition to quarrel with so flat- 
tering an estimate of our national honor. The new 
law receives its meed of praise and blame at the 
hands of our critic, who is especially severe on the 
protective provisions, requiring manufacture in the 
United States and the prohibition of importation. 
On the whole, this foreign estimate of the law is not 
at all flattering to our vanity, which only shows 
how little foreigners know of American ideas and 
institutions and — politics. But what can we ex- 
pect from a periodical which ventures to criticise 
those latest productions of American genius, the 
bill administratif Mac Kinley and the bill tarif Mae- 
Kinley, and which intimates that the provisions de 
ce fumeux bill are applied avec une rigueur vexatoire ? 
‘* What do we care for abroad,” after all? 


The same number of the Journal contains the first 
chapters of a very careful and thorough examination 
of the origin and nature of the jurisdiction exer- 
cised by Christian nations in the Levant, under the 
title ‘‘Zes étrangers devant les trilunaux consulaares et 
nationaux en Turquie.” Though dealing exclusively 
with the history and development of the consu- 
lar tribunals in Turkey, the article nevertheless 
amounts to a pretty complete study of the 
whole subject of consular jurisdiction im the 
Orient. The author traces the exercise of this 
jurisdiction back to the Oriental conception of 
sovereignty as of personal rather than territoriat 
application, and cites illustrations of its exercise 
among the Arabs and Chinese in early times. He 
asserts also that the Turks found this foreign juns- 
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diction of Western nations existing in Constantino- 
ple and other parts of the Levant when they con- 
quered those countries, and quotes the language of 
a learned Turkish writer on international law, who 
refers to this foreign jurisdiction as ‘‘ un mauvais 
heritage” of his people. We have no difficulty in 
assenting to our author’s claim that the present ex- 
istence and status of this jurisdiction is mainly due 
to the energy, influence and diplomatic skill of the 
French people, a fact which is attested by the cir- 
cumstance that the French name is synonymous in 
Turkey with the name Christian, or Occidental, all 
Western foreigners, whether they hail from Paris, 
London or New York, being, in the language of 
diplomacy, known by the general designation of 
‘* Franks.” The article under consideration, while 
in general commending the jurisdiction referred to, 
as the essential condition of the existence of foreign 
colonies in Oriental States, nevertheless condemns 
the consular administration as a crude and, upon 
the whole, futile effort to carry the laws and insti- 
tutions of Christian nations into the barbarous re- 
gions of the East, reserving its severest condemnation 
however for the mixed tribunals, which are institu- 
ted to dispose of controversies between foreigners 
of different nationalities. We may well agree with 
the learned writer in these conclusions, without ac- 
cepting his opinion that ‘‘ if the Powers fail to take 
the measures necessary for the exercise of their right 
of jurisdiction in a just and equitable manner, Tur- 
key is authorized to retract the concession,” the 
truth being that this foreign right of jurisdiction 
has long since expanded from a privilege reluctantly 
conceded intoa right fixed by long exercise and con- 
firmed by numerous treaties. Whether it can at this 
late day be abrogated, or even questioned, without 
the voluntary concurrence of the other State affected, 
may well be doubted. 


The inadequacy of these consular tribunals to se- 
cure to citizens of Christian States the protection of 
their domestic laws has received a signal illustration 
in the Ross Case, recently decided by the Supreme 
Court of the United States. 43 Alb. L. J. 448. The 
facts of this case were as follows: Ross, a British 
subject, serving as an able seaman on board the 
American merchant vessel, Bullion, killed the mate 
of the ship in a drunken quarrel. This happened 
on the 9th of May, 1880, while the ship was lying 
at anchor in the harbor of Yokohama, Japan, and 
the crime took place on the deck of the vessel. 
Ross was immediately arrested and put in irons and, 
on the written and verified complaint of the master 
of the ship, charging him with the crime of murder, 
was arraigned for trial before Thomas B. Van Buren, 
the United States consul-general at that port. The 
trial took piace in the Consular-General Court, the 
consul-general sitting with four associates, as re- 
quired by law, and the accused was found guilty of 
the crime charged and sentenced to suffer death. 
This sentence was afterward, on the recommendation 
of the United States minister to Japan, commuted 
by the president, to imprisonment for life. The 








case came up on habeas corpus and excited a very 
considerable degree Of interest. In view of the 
fact that the trial took place without indictment of 
the accused by grand jury and that the prisoner 
was convicted by a court sitting without a jury, and 
in view of the further fact that this was the invari- 
able method of trying capital and other felony cases 
in the Consular Courts of the United States in the 
East it will be seen that this case raised the whole 
question of the constitutionality of the jurisdiction 
and procedure of the Consular Courts and of the 
legislation of Congress establishing them and pre- 
scribing and defining their powers. Incidental to 
the main question, as to the application of the con- 
stitutional guaranties of the right of the accused to 
indictment and jury trial, the counsel for the pris- 
oner raised the further questions, as to whether the 
Consular-General Court had jurisdiction of the of- 
fense charged, the same not having been committed 
within the territory of Japan, but upon an Ameri- 
can ship and within the jurisdiction of the domestic 
tribunals of the United States; and whether the 
fact that the treaties with Japan and the laws en- 
acted in pursuance thereof limit the consular juris- 
diction to citizens of the United States would not 
exclude from the jurisdiction of the American Con- 
sular Court the case of a British subject, although he 
was at the time serving on board an American vessel, 
As will be remembered, the Supreme Court decided 
all of these questions against the prisoner, and in 
favor of the disputed jurisdiction. It held that the 
prisoner’s service on board an American vessel made 
him a citizen of the United States within the mean- 
ing of the treaties and laws; it held that the juris- 
diction of the Consular Courts extends to crimes 
committed on board American ships within the ter- 
ritorial waters adjoining the consul’s local jurisdic- 
tion, and that such waters shall not be regarded as 
part of the high seas for the purpose of excluding 
such jurisdiction, and it held, finally, that the guar- 
anties which the Federal Constitution affords against 
accusation of capital or infamous crimes, except by 
indictment or presentment by a grand jury, and for 
an impartial trial by a jury when thus accused, have 
no application beyond the territorial limits of the 
United States, but that they ‘‘ apply only to citi- 
zens and others within the United States, or who 
are brought there for trial for alleged offenses com- 
mitted elsewhere, and not to residents or temporary 
sojourners abroad.” The decision in this case thus 
disposes finally of the much-mooted question of the 
lawful character of the jurisdiction and procedure 
of our consular tribunals in the Orient, 


There is one question however which has not 
been disposed of by the decision of the Su- 
preme Court in the Ross Case, and which is not 
touched upon by Mr. Justice Field in his pro- 
foundly learned and elaborate opinion, and that 
question is this: How shall the protection 
of our institutions and laws be extended over every 
American citizen, wherever he may be on the face 
of the earth, so long as he has not submitted him- 
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self to the jurisdiction of another State. Surely 
there can be no question as to the importance of se- 
curing this end if it be possible to do so. The sole 
object of maintaining this extra-territorial jurisdic- 
tion in Mohammedan and other semi-civilized coun- 
tries is to protect our citizens against the unequal 
laws and barbarous procedure of those countries. 
Having undertaken to protect them from that law 
and procedure, what shall we give them in their 
stead? A nondescript law and an anomalous pro- 
cedure, the result of imperfect laws, operating upon 
fortuitous circumstances? or shall we invest them at 
once with the full panoply of American citizenship, 
extending over them wherever they may be and 
wherever we have acquired the right of so doing, 
the full protection of our Constitution and laws? 
It is true that the treaties and laws, under and by 
virtue of which these Consular Courts are set up and 


conducted, provide for trial by ‘‘American law,” | 


and require that ‘‘such jurisdiction, in criminal 
and civil matters, shall in all cases be exercised and 
enforced in conformity with the laws of the United 
States, which dre hereby * * * extended over 
all citizens of the United States * * * and over 
all others to the extent that the terms of the treaty 
justify or require,” but the Supreme Court has de- 
cided that the Constitution, the supreme law of the 
land, ‘‘can have no operation in another country,” 
and so American citizens are still left to be dealt 
with by unequal laws, administered by a procedure 
from which we, in our domestic tribunals, are care- 
fully protected. Probably, in the present state of 
the law, the Supreme Court had no alternative but 
to decide as it did in this case. It is too often for- 
gotten that our supreme tribunal is composed of 
men whom the developments of our constitutional 
system have forced to play the part of statesmen as 
well as judges. As one of the organs, perhaps the 
most powerful and important organ of the govern- 
ment, the Supreme Court cannot always deal with 
the questions that come before it in their purely 
legal relations. To such a tribunal, questions of 
policy, of expediency are as important as questions 
of law, often, perhaps, more important. In this 
view of the case, the court is certainly justified in 
refusing to disturb a jurisdiction which has been 
freely exercised and undisputed for a generation 
and which, as at present exercised, is, with all its 
defects, the only protection afforded to American 
citizens in many parts of the Orient against the 
barbarity of local law and custom, What we con- 
tend for is not that our citizens shall be deprived 
of existing privileges, but that there shall be added 
to these the constitutional rights which we here en- 
joy and which should be secured to us wherever an 
American judge sits for the trial of American citi- 
zens. In other words, we believe that the law pre- 
scribing the procedure of the Consular Courts of the 
United States should be so amended as to assimilate 
the procedure of these courts to that of our domestic 
tribunals, so that no American citizen in any court 
that presumes to dispense American law shall be 
deprived of the constitutional rights of indictment 
and trial by jury. 





NOTES OF CASES. 


N Watson v. Chicago, ete., R. Co., Supreme Court 
of Minnesota, June 11, 1891, it was held that a 
railroad company cannot take title to lands through 
a common-law dedication to public use. The court 
say: ‘‘It is remarkable that there are so few decis- 
ions touching in any way the capacity of a railroad 
company to receive a common-law dedication of 
land for the purpose of a railway. The appellant 
refers us to 1 Rorer on Railroads, 322, where the au- 
thor assumes that such dedication may be made, 
and to Daniels v. Railway Co., 25 Iowa, 130; Rail- 
road Co. v. Sutor, 11 Am. & Eng. R. Cas. 506, and 
Morgan v. Railway Co., 96 U. 8. 716, in which the 
same thing seems to have been assumed, though in 
none of them is there any thing to indicate that the 
question was raised. In Todd v. Railroad Co., 19 
Ohio St. 514, referred to by the respondent, the 
court held directly that a railroad company cannot 
acquire title to land by dedication. The appellant 
argues that whenever the right of eminent domain 
may be exercised to appropriate private property to 
public use, the property, or an easement in it, may 
pass by common-law dedication; and therefore, as 
lands for the use of a railroad company may be ap- 
propriated under the right of eminent domain, such 
a dedication may be made to a railroad company. 
It is not true however that a public use, which will 
justify taking private property under the right of 
eminent domain, will in all cases sustain a dedica- 
tion to public use. Private property may, under 
the right of eminent domain, be appropriated for 
mill-dams (Miller v. Troost, 14 Minn. 365); for the 
maintenance and operation of booms on rivers nav- 
igable for logs (Cotton v. Boom Co., 22 Minn. 372); 
for constructing water-works for a particular town 
(UInhabitants of Wayland v. Middlesex, 4 Gray, 500); 
for a school district ( Williams v. School Dist., 33 Vt. 
271; Board v. Hackmann, 14 Mo. 243); and un- 
doubtedly for many such purposes, as for fire-engine 
houses in cities and towns. But it would be ex- 
tending the doctrine of dedication beyond any thing 
yet suggested in the books to hold that the title or 
right to the property or easement could thereby pass 
to and vest in the owner of the dam or mill, the 
boom company, the town constructing the water- 
works or engine-house, or school district erecting 
the school-house. The rule that a right in the pub- 
lic to use the land of an individual may be vested 
by dedication, by acts in pais, when such a right 
can vest in an individual only by grant, is anoma- 
lous, and grows out of the necessity of the case, and 
has been accounted for on the ground that there is 
no grantee in esse capable of taking. The origin of 
the doctrine of dedication has sometimes been as- 
cribed to Lade v. Shepherd, 2 Strange, 1004, decided 
about one hundred and {ifty years ago. That is the 
earliest case in which we find the word ‘ dedica- 
tion’ used, and in which some of the requisites of 
a dedication are suggested. But though it has been 
greatly developed and modified since that time, to 
meet the altered conditions of public needs, the 





doctrine had its roots in the common law for centu- 
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ries before that case. The public right however 
was not descrived as held by dedication, but by 
custom. As to the rights of the public, some re- 
quisites of a good custom are not retained in the law 
of dedication, most notably that in relation to the 
time or duration of the public uses. Others are; a 
custom to take a profit out of the land of an- 
other to use it for purposes of profit was not good. 
Gateward’s Case, 6 Coke, 60: Grimstead v. Marlowe, 
4 T. R. 717; Mellor v. Spateman, 1 Saund. 341; 
Blewett v. Tregonning, 3 Adol. & El. 554; Waters 
v. Lilley, 4 Pick. 145; Pearsall v. Post, 20 Wend. 
111; 22 id. 425; Littlefield v. Maawell, 31 Me. 134. 
All that could be claimed was an easement, as a 
right of way. The claim of right to take a profit 
from the soil of another had to be supported by 
grant or by prescription, which supposes a grant; 
and as the public, as such, could not take a grant, 
of course it could not have such aright. We have 
not been referred to any case, nor been able to find 
any, which decides that the law of dedication is not 
subject to this restriction, or which holds that a 
dedication may be made to take a profit out of the 
land, or to use it for purposes of profit. The case 
of Pearsall v. Post especially, in the Court of Errors, 
goes over the whole doctrine, and denies that such 
a right can be claimed by dedication. Most of the 
land throughout the country, appropriated under 
the right of eminent domain, is taken and employed 
in the public use, through the agency of business 
corporations. They are authorized to employ the 
land taken, not only for the public benefit, in the 
public use, but for carrying on the business they are 
authorized to transact, not only to serve the public, 
but to serve their own private interests — to make 
for themselves a profit out of the use of the land 
taken. Where land is to be employed in the public 
use, by a business corporation or an individual, 
there is no reason, founded on necessity, for the 
doctrine of dedication; because there is, in such 
case, a grantee in esse capable of taking a grant. 
Private property cannot be acquired by dedication. 
It is argued that a railway company is a public or 
quasi public corporation; that its purposes and du- 
ties are public; that its use of land, held and used 
by it for the purpose of its railroad, is a public use; 
and that lands dedicated for that purpose are dedi- 
cated to the public for public use. From the argu- 
ments used it might be inferred that the title of 
such a company to the lands held by it is merely 
nominal, held by an agent for its principal, no rights 
or interests of its own being involved. Fortunately 
for such corporations, and for the public also, this 
is not the view the courts take of the relation be- 
tween the corporation and the property held by it. 
The lands acquired by the corporation for the pur- 
poses of its enterprise are, so far as the right of 
property is concerned, private property. If pur- 
chased, the corporation pays for them; if taken in 
the exercise of the right of eminent domain, it pays 
the compensation. It is true they are charged with 
a public duty which the corporation, in considera- 
tion of the rights and powers conferred on it by the 








State, assumes to perform, and which the State can 
compel it to perform. But its rights in the lands 
as its own property are secure and inviolable. State 
v. Railway Co., 36 Minn. 402. The corporation, for 
its own profit and advantage, accepts the franchises 
offered by the State, and assumes to perform the 
functions and duties required by the State, not with 
property furnished it by the State, but with its own 
property. The ownership of the property is pri- 
vate, though the use required to be made of it is 
public, The private ownership prevents the acqui- 
sition of it by dedication.” 


In Elting v. Palen, New York Supreme Court, 
General Term, Third Department, May 21, 1891, 38 
N. Y. St. Rep. 93, the defendant was tenant of a 
farm, and his lease expired April 1, 1887. A parti- 
tion sale of the premises took place in October, 1886, 
the premises being sold in parcels to several persons, 
among them one Varick. The sale was subject to 
the tenant’s possession until April 1, 1887. The 
plaintiff bought a tract on which were the dwelling- 
house and barn. In the latter at the time were two 
loads of manure; by February 17, 1887, there were 
one hundred and thirty. At the request of Varick, 
the defendant then began carrying away the ma- 
nure and depositing it on her land. Held, that the ma- 
nure belonged to the land, and hence to the plaintiff 
as owner of the fee of that portion of the farm. 
Learned, P. J., said: ‘‘In Middlebrook v. Corwin, 
15 Wend. 169, the landlord sued the tenant for ma- 
nure taken away from the farm shortly before the 
expiration of the term, and it was held that he 
could recover. The court said the manure be- 
longed to ‘the farm, and the tenant had no more 
right to remove it than he had to remove a fixture. 
Such is the rule in 2 Kent’s Commentaries, 347. In 
Goodrich v. Jones, 2 Hill, 142, the court held that 
manure made a part of the freehold, though laid up 
in heaps in the barnyard, This was said to be the 
doctrine between landlord and tenant, and to be 
stronger as between vendor and vendee. The same 
is held in Daniels vy. Pond, 21 Pick. 367, and Kit- 
tredge v. Woods, 3N. H. 503, which last case is ap- 
proved in Goodrich v. Jones, supra. See also Lassell 
v. Meed, 6 Greenl. 222. It is worth noting also that 
this is arule not of our law only. By the Roman 
law manure went to the purchaser of the farm, 
whether the manure was ina heap or in a stable. 
Fundo vendito vel legato stirculenum et stramenta 
emptoris et legatoris sunt. * * * Nee interest in 
stabulo jaceat an acervus sit. Dig. XIX, 117, 2. See 
also Dig. XLIII, 24, 7, 6. It is urged by the de- 
fendant that this manure was not in existence when 
the plaintiff purchased, but was made subsequently. 
Then, as we have above seen, the defendant was 
after the purchase, in the position of tenant to the 
plaintiff. And the rule is equally applicable in that 
relation. In regard to the case cited by defendant 
of Ruckman v. Outwater, 28 N. J. 581, holding that 
manure in a barnyard does not pass to the grantee, 
we can only say that it is contrary to the decisions 
of our State above cited, and however well consid- 
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ered we cannot follow it. The defendant urges the 
rights of cotenants or joint tenants as to personal 
property. But we think that those rights are not 
here involved. Of course there is a certain diffi- 
culty in treating such an article as manure in a farm 
barnyard as real estate, but the difficulty is no 
greater than in the case of hop-poles. Bishop v. 
Bishop, 11 N. Y. 128. And the rights of all parties 
seem to be best settled when the manure is said to 
belong to the farm and not to the tenant. Nor do 
we think that any difficulty arises from the fact that 
the tenant’s lease extended over the whole three 
hundred acres. He had no right to the manure as 
owner, though he might, as above stated, have re- 
stored it to the land. And when the owners of the 
land divided it by their sale, we see no injustice in 
saying that the manure belonged to that separate 
portion of the farm on which it was accumulated. 
For, as above pointed out, it could not, in good 
husbandry, during what remained of the defend- 
ant’s term, have been applied for his benefit over 
the farm generally.” 


—__o_———_ 


FORTUNE-TELLING. 


HE enlightened American citizen always expects 
something interesting or out of the way in reports 

of Canadian courts or doings; that is, interesting as 
antiques are, out of the way like Stanley’s pygmies. 
The judges of the Queen’s Bench Division of the High 
Court of Justice of Ontario have recently been con- 
sidering the question of fortune-telling. A woman 
was indicted for unlawfully undertaking to tell for- 
tunes, to-wit, the fortune of one Caroline J. Adams, 
against the form of the statute passed in the ninth year 
of the reign of his late majesty George the Second, 
chaptered 5, at the General Sessions of the Peace for 
the County of York. She was found guilty and the case 
was reserved for the High Court. It appeared that the 
complainant was in the employ of the police, and went 
to discover if the accused was doing wrong; her story 
was that the prisoner opened the door, took her up- 
stairs, sat down beside her, took hold of her hand, 
hooked at the palm and read her fortune. She then 
paid the prisoner fifty cents which she claimed as her 
fee. Adams was neither duped nor victimized, but 9 
George II, chap. 5, still lives and flourishes in Canada, 
although it is one hundred and thirty years agone since 
George himself met the common doom of kings. This 
act repealed an act passed in the first year of that James 
who is styled in the authorized version of the English 
Bible, a most high and mighty prince, intituled “An 
act against Conjuration, Witchcraft and dealing with 
eviland wicked spirits” (except so much thereof as 
repealed a still more interesting act passed in the fifth 
year of that bright and occidental star, Queen Eliza- 
beth, of most happy memory, intituled, An act against 
Conjurations, Inchantments and Vitchcraft) ; George's 
act also repealed the Scotch act passed under Queen 
Mary, Anentis Witchcraft, and it enacted that there- 
after no prosecution, suit or proceeding should be com- 
menced or carried on against any person or persons for 
witchcraft, sorcery, inchantment or conjuration, or for 
charging another with any such offense in any court 
whatsoever in Great Britain. But for the more effectual 
preventing and punishing any pretenses of such arts or 
Powers as are before mentioned, whereby ignorant per- 
sons are frequently deluded and defrauded, be it en- 
acted (suys the statute) that if any person shall pre- 
tend to exercise or use any kiud of witchcraft, sorcery, 








inchantment or conjuration, or undertake to tell for- 
tunes, or pretend from his or her skill or knowledge 
in any occult or crafty science to discover where or in 
what manner any goods or chattels supposed to have 
been stolen or lost, may be found, every person so of- 
fending, being thereof Jawfuliy convicted * * #* 
shall for every such offense suffer imprisonment by the 
space of one whole year without bail or mainprize, and 
once in every quarter of the said year in some mar- 
ket town in the proper county upon the: market day, 
there stand openly on the pillory by the space of one 
hour, and also shall (if the court by which such judg- 
ment shall be given shall think fit) be obliged to give 
sureties for his or her good behavior, etc. 

The decision of the court was in this case, that this 
statute being in force on the 17th day of September, 
1792, was introduced into Ontario by the act of Upper 
Canada, 40 George ILI, chap. 1, by which all the crim- 
inal laws of England then existing were imported into 
the wilds and wildernesses of that province, and that 
by the statute under consideration the mere undertak- 


| ing to tell fortunes constitutes the offense, and the 


conviction was confirmed. We may add that the pil- 
lory long since went out of fashion. Regina v. Milford, 
20 Ont. 306. 

In England, about four years ago, a man was con- 
victed under 5 George IV, chap. 83, §4, which makes 
punishable as a rogue and vagabond ‘‘every person 
pretending or professing to tell fortunes * * * to 
deceive or impose upon any of his majesty’s subjects.” 
He had published advertisements in various newspa- 
pers offering to cast nativities, give yearly advice and 
answer astrological questions. A detective wrote to 
him and received from hima circular setting forth his 
views of astrology as a science, and stating that by 
the position of the planetsin the nativity and their 
aspects toward each other, he was able to tell any appli- 
cant’s fortune in the various events of life in return 
for certain remuneration. He never actually told any 
thing to the detective, and there was uo evidence to 
show whether or not he believed in the truth of his 
profession. It was held that on thisevidence the as- 
trologer was rightly convicted. Penny v. Hanson, 13 
Q. B. Div. 473. Denman, J., in giving judgment, said: 
“Tt is absurd to suggest that this man could have be- 
lieved in his ability to predict the fortunes of another 
by knowing the hour and place of his birth and the as- 
pectof the stars at such a time. We do not live in 
times when any sane man believes in such a power.” 
He thought that there was an intention to deceive 
on the part of ‘* Neptune the astrologer,”’ in professing 
his ability to tell the fortune of the detective. The 
Law Quarterly Review, vol. LII, p. 360, remarks that 
these words of Mr. Justice Denman ** mark the fall of 
au old belief. It is certain that two centuries ago men 
of first-rate ability believed that fortunes could be fore- 
told from the aspect of the stars. We may even doubt 
whether his lordship’s enlightenment does not mislead 
him as to the average condition of modern belief. 
Not many years have passed since excellent persons 
believed in table turning. Educated men have sup- 
posed that they could learn a good deal from what a 
child saw, or said he saw in a crystal ball. The belief 
in astrology is more venerable, and certainly not more 
irrational than the belief in the miracles at Lourdes. 
From a theoretical point of view Mr. Penny might have 
agood deal to say for himself; practically, it is no 
doubt desirable that Neptune, the astrologer, and the 
like should be treated as the rogues which they are gen- 
erally found to be by their dupes.” 

Under the same section of the act of George IV, in 
1877, aspiritualist, who pretended to have the supernat- 
ural power of summoning spirits from the vasty deep 
and making them come at his call, and obtaining from 
invisible agents and the spirits of the dead, answers, 
messages, manifestations of power, noises, rappings 
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and the winding up of a musical box, and so attempted 
to deceive and impose upon certain persons who at- 
tended his seances, was convicted as a rogue and a vag- 
abond, and punished accordingly with three months’ 
imprisonment with hard labor. Monck v. Hilton, 2 
Exch. Div. 263. 

The statute of Mary Stuart above referred to is in- 
teresting; here it is verbatim et literatim: ‘ For-sa- 
meikle as the Queenis Majestie and the three Estaites 
in this present Parliament, being informed that the 
heavie and abhominable superstition used be diverse 
of the lieges of this Realme, be using of Witch-crafttes, 
Sorcerie and Necromaucie, and credance given thereto 
in times bygane, against the Law of God, And for 
avoyding aud away-putting of all sik vaine supersti- 
tiou in times to-cum, It is statute and ordained be the 
Queeneis Majestie, and the three Estaites foresaidis 
that na maner of person nor persoues, of quhat-sum- 
ever Estaite. degree, or condition they. be of, take upon 
hand in onie times hereafter, to use onie maner of 
Witch-craftes, Sorcerie, or Necromancie, nor give them- 
selves furth to have onie sik craft or knuawledge 
thereof, their-throw abusand the people: Nor that na 
persoun seik onie helpe, response, or consultation at 
onie sik users or abusers foresaidis of Witchcraftes, 
Sorcerie or Necromancie, under the paine of death, 
alsweil to be execute against the user, abuser, as the 
seiker or the respouse or consultation. And this to be 
put to execution be the Justice, Schireffis, Stewards, 
Baillies, Lordes of Regalities and Royalties, their 
Deputes, and uthers ordinat Judges competent within 
this Realme, with all rigour, having power to execute 
thesamin.’”’ (Niuth Parliament, 1V of June, 1563.) 

R. V. R. 





NEGOTIABLE INSTRUMENT — STATEMENT 
OF CONSIDERATION — PAYABLE AFTER 
DEATH OF MAKER. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JUNE 2, 1891. 


CARNWRIGHT V. GRAY.* 
The statute of this State does not require a promissory note 
to express value received upon its face. 
A promissory note payable thirty days after death of the 
maker is valid. 


PPEAL from a judgment of the General Term of 
the Third Judicial Department, which affirmed a 
judgment entered upon a verdict. 
The action was brought to recover upon a written 
instrument, of which the following is a copy: 
“ QUARRYVILLE, September 2, 1871. 
“Thirty days after death I promise to pay to Corne- 
lius Carnwright fifteen hundred dollars, with interest. 
“SAMUEL P. FRELIGH.”’ 


The plaintiff gave no evidence of the transaction out 
of which the instrument arose, and none of the actual 
consideration thereof, but having offered testimony 
tending to prove the genuineness of the maker's sig- 
nature, put the note in evidence and rested his case. 


Peter Cantine and John J. Linson, for appellants. 


F. L. Weatbrook aud J. Newton Fiero, for respond- 
ent. 


Brown, J. When the plaintiff rested his case, and 
again at the close of the testimony, the defendant 
moved to dismiss the complaint upon the ground that 
no proof had been given that the instrument sued 
upon had any consideration. These motions were de- 
nied and the court instructed the jury that the instru- 





*8.C., 38 St. Rep. 56, affirming 33 id. 98; 11 N. Y. Supp 278. 





ment was a promissory note and imported a consid- 
eration, and that the burden rested upon the defend- 
ants to show that it was without a consideration. 

The exceptions to these rulings present the principal 
questions argued upon this appeal. 

The statute of this State in reference to promissory 
notes provides as follows, 1 R. S. 768: 

Section 1. All notes in writing, made and signed by 
any person, whereby he shall promise to pay to any 
other person, or his order, or to the order of any other 
person, or unto the bearer, any sum of money therein 
mentioned, shall be due and payable, as therein ex- 
pressed; and shall have the same effect, and be nego- 
tiable in like manner, as inland bills uf exchange, ac- 
cording to the custom of merchants. 

§ 4. The payees and indorsees of every such note 
payable to them or their order, and the holders of every 
such note payable to bearer, may maintain actions 
for the sums of money therein mentioued against the 
makers and indorsers of the same respectively, in like 
manner as in cases of inland bills of exchange, and not 
otherwise. 

Our statute is a substantial re-enactment of the stat- 
ute of Anne (3 & 4 Anne, chap. 9), which provided that 
‘‘all notes signed by a person promising to pay to 
another his, her or their order or to bearer,’’ should 
be construed to be by virtue thereof due and payable 
to any such person to whom the same is made pay- 
able, eto. 

This statute was held by the courts of England to 
include within its terms a non-negotiable note. Smith 
v. Kendall, 6 Durnford & East. 123; Burchell v. Slocock, 
2 Ld. Raym. 1545; 3 Kent’s Com. 77. 

In the case first cited Lord Kenyon said: ‘A note 
may be made payable to ‘A.’ or bearer, ‘A.’ or order, 
or to ‘A.’ only.”” Similar decisions were made by the 
courts of this State under our own statute. Downing 
v. Backinstoes, 3 Caines, 137; President v. Hurtin, 9 
Johns. 217; Kimball v. Huntington, 10 Wend. 675; Hall 
v. Farmer, 5 Den. 484. 

In Downing v. Backinstoes, a non-negotiable note was 
declared on as within the statute and the defendant 
demurred on the ground that the declaration did not 
allege the transaction and consideration upon which 
the note was given. The court gave judgment for the 
plaintiff, saying ‘“* the very point was settled in Green 
v. Long, April term, 1798, in conformity to the adjudi- 
cations in Westminster Hall.’’ 

ln President v. Hurtin it was said: ‘‘The note set 
forth is a good promissory note within the statute, 
though it has not the words ‘ bearer or order.’ Thisis 
the established English law and the same rule is recog- 
nized by this court.” 

In Kimball v. Huntington the action was upon a due 
bill in this form: ‘‘ Due Kimball & Kenston, three 
hundred and twenty-five dollars, payable on demand.” 
Judge Nelson said: ‘‘The instrument is a promissory 
note within the statute. Neither the ackuowledgment 
of value received or negotiable words are essential to 
bring it within the statute.’’ See also Carver v. Hayes, 
47 Me. 257; Franklin v. March, 6 N. H. 364. 

No authority is cited in the courts of this State or of 
England holding that a non-negotiable note is not 
within the terms of the laws cited, and we are of the 
opinion that the language of our statute includes a note 
payable to a person without words of negotiability. 

The instrument sued upon being therefore a promis- 
sory note within the statute of this State, it follows 
that it imports a consideration. By the express terms 
of the statute the sum of money therein mentioned is 
declared to be * due and payable as therein expressed.” 
That it is ** due and payable” according to its terms is 
the legal conclusion which the court must draw from 
the instrument itself. A valid contract is thus de- 
clared to exist and of course a consideration must be 
implied. Hence “value received’’ need not appear 











ein 
ex- 
go- 


ote 
ary 
8 
she 
ike 
106 


at- 
lat 


ld 
ble 
'y- 


to 
ith 
ok, 
te 
ar, 
he 
ng 


ull 


~~ = Ce aS 











THE ALBANY LAW JOURNAL. 47 














on the face of the note as those words express only 
what the law implies. Hatch v. Trages, 11 Ad. & Ell. 
702; Hall v. Farmer, 5 Den. 484. 

The effect of laws which make promissory notes ne- 
gotiable or which authorize actions of debt upon them 
though non-negotiable, is to take them out of the 
common-law rule which requires that every contract 
must be shown by the party who sues upon it, to 





- be supported by a consideration, and enables the 


holder to maintain an action thereon without alleging 
or proving aconsideration. In other words a consid- 
eration is implied from the character of the instru- 
ment. Peasley v. Boatwright, 2 Leigh, 195; Hatch v. 
Trages, supra. 

The English statute was enacted to settle the con- 
troversy that prevailed whether under the customs of 
merchants promissory notes were negotiable. : 

They were thereby declared to be assignable or in- 
dorsable over in the same manner as inland bills of 
exchange were according to the customs of merchants, 
and holders were empowered to maintain actions 
thereon in the same manner as they might do upon 
any inland bill of exchange made or drawn according 
to the custom of merchants. 

Our statute contains similar provisions. 

Promissory notes and inland bills of exchange were 
by virtue of these laws put upon an equality. They 
were made negotiable if they contained words -of ne- 
gotiability, but whetber negotiable or not and whether 
they expressed value received or not, it was no longer 
necessary in actions thereon to aver and prove consid- 
eration. . 

Such was and is the rule as to inland bills of ex- 
change. 1 Danl. Neg. Inst., § 161; Raubitschek v. 
Blank, 80 N. Y. 479; Avereti’s Adm’r v. Booker, 15 
Gratt. 163; Wells v. Brigham, 6 Cush. 6. 

And the same rule under the statute was made ap- 
plicable to promissory notes. Townsend v. Derby, 3 
Metc. 363; Dean v. Carruth, 108 Mass. 242; Bank of 
Troy v. Topping, 9 Wend. 277; 13 id. 557; Chitty Bills 
(9th Aim. ed.), 78-181; Paine v. Noelke, 53 How. Pr. 273; 
Story Prom. Notes, § 51; 3 Kent Com. 77, 78; 1 
Pars. Cont. (6th ed.) 249; 1 Pars. Bills, 193. 

The statute does not require a note to express value 
received upon its face and no definition of such an in- 
strument requires the expression of that fact. 

The note sued upon, although by its terms payable 
after the death of the maker, was a valid instru- 
ment. 

A promissory note is defined to be a written engage- 
ment by one person to pay absolutely and uncondi- 
tionally to another person therein named, or to the 
bearer, a certain sum of money at a specified time, or 
on demand. Story Prom. Notes, $1; Coolidge v. Rug- 
gles, 15 Mass. 387. 

It must contain the positive engagement of the maker 
to pay at a certain definite time, and the agreement to 
pay must not depend on any contingeucy, but be ab- 
solute and at all events. 

Tried by this standard the instrument set out in the 
complaint was a valid promissory note. The fact that 
it was payable after the death of the maker did not 
affect its character. 3 Kent Com. 76. 

It follows from these views that the motion to dis- 
miss the complaint was properly denied, and there 
was no error in the charge of the court. 

The point made by the appellant that the court 
erred in its charge as to the burden of proof on the 
question of consideration, assuming that evidence pro 
and con upon that question was given, was not raised 
at the trial. The proposition made by the defendant 
at the close of the judge’s charge, and the only one 
to which an exception appears in the record, was as 
follows. 

“In order that there may be no doubt about our po- 
sition we ask the court to charge the jury that there 








has beer no evidence given of consideration, and to di- 
rect a verdict for the defendant upon that ground.” 

The defendant having thus squarely planted himself 
on the ground that there was no evidence of considera- 
tion, and asked the court to direct a verdict in his 
favor, cannot now claim that there was evidence for 
the jury, aud that he was entitled to a different in- 
struction from that given. 

The defendant’s claim all through the trial was that 
the note did not import a consideration, and that the 
plaintiff could not recover without proof of that fact, 
and his motion to dismiss the complaint and to direct 
a verdict in his favor, aud his exceptions to the charge, 
all sharply present that question, but he nowhere 
claimed that he had given evidence which, if believed 
by the jury, overcame the presumption arising in 
favor of the note. 

This clearly appears from the statement I have 
quoted. 

The exceptions to the admission of evidence pre- 
sent no error, and the judgment should be affirmed. 

All concur, except Fouuerr, C. J., and Vawny, J., 
dissenting, aud ParRKer, J., uot sitting. 


——_>___———_ 


INSURANCE — PROOF OF DEATH — PHY- 
SICIAN’S CERTIFICATE — RECORDS OF 
BOARD OF HEALTH. 


NEW YORK COURT OF APPEALS, JUNE 2, 1891. 


BurFraLo LOAN, ETC., CO., AS GUARDIAN, V. THE 
KNIGHTS TEMPLAR AND Masonic Mutua At 
ASSOCIATION.* 

Where there is nothing in the contract of insurance requiring 
the cause of death to be communicated to the association 
by a claimant, the insurer cannot, under guise that the 
requirement that ‘satisfactory proof’ of the death of 
the assured be given, demand information of the cause 
of death. 

The trial judge, upon the proofs being offered in evidence by 
the defendant, refused to permit the certificate of the 
physician, furnished by the guardian to the association, 
and stating the cause of death to be delirium tremens, to 
be read in evidence. Held, no error. 

Such certificate was not inadmissible as being made through 
the medium of the certificate of the attending physician, 
but because the infant was not bound by the admission of 
the guardian in furnishing it; an act not required by the 
contract of insurance. 

The court properly excluded the records of the board of 
health of Buffalo, and the certificate of the attending 
physician, filed with the board, stating the death of the 
insured. 


PPEAL from judgment of the Supreme Court, 


General Term, Fifth Department, affirming judg- 
ment for plaintiff entered upon the verdict of a jury. 


David F. Day, for appellant. 
John G. Milburn, for respondent. 


ANDREWS, J. By the terms of the certificate of 
membership the defendant obligated itself to pay to 
the heirs or legal representatives of the assured the 
sum payable on the policy, *‘ within sixty days after 
due notice and satisfactory proof of the death (during 
the continuation of the contract) of the said John 
Roberts.” There is no requirement that the cause of 
death shall be communicated to the association by a 
claimant, nor under the policy could this be exacted. 

The beneficiary of the policy performed his eutire 
legal obligation under the contract when he gave the 
association due notice of the death of the insured and 
furnished proof that the death had in fact occurred. 
The words “ satisfactory proof” entitled the associa- 
tion to demand that the fact of death should be shown 


*S. C., 88. N. Y. St. Rep. 247; 27 N. E. Rep. 942, 
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with reasonable definiteness and certainty, and if the 
proofs furnished failed to satisfy the association of the 
fact of the death, the association, acting reasonably 
and in good faith, could require further evidence. 

But the insurer cannot, under guise that the re- 
quirement that “ satisfactory proof ”’ of the death of the 
assured should be given, demand information of the 
cause of the death. This would be a different subject. 
The information, however important it might be in 
its bearing upon a death from the excepted causes, 
nevertheless has no relation to the one fact which 
alone the claimant is bound to embrace in his proofs. 
See Gruttan v. Metropolitan Life /ns. Co., 80 N. Y. 281; 
Insurance Co. v. Rodel, 95 U. 8. 232. 

The guardian of the infant plaintiff in furnishing to 
the defendant as part of the proofs the certificate of 
the attending physician of the insured did a wholly 
gratuitous act. If it can be treated as an admission 
by the infant beneficiary that the death was from the 
cause so certified, it is plain that the act was ex- 
tremely prejudicial to the interest of his ward, for 
upon that assumption the infant, the real plaintiff, has 
substantially admitted away his cause of action. 

The trial judge, upon the proofs being offered in evi- 
dence by the defendant, refused to permit the certifi- 
cate of the physician to be read, and this ruling pre- 
sents the main question in the case. There are two 
aspects under which the ruling may be considered. 
First, was the certificate inadmissible under section 
834 of the Code of Civil Procedure, which declares that 
“A person duly authorized to practice physic or sur- 
gery shall not be allowed to disclose any information 
which he acquired in attending a patient in a profes- 
sional capacity, and which is necessary to enable him 
to act in that capacity;*’ and second, assuming that 
the statute does not apply to the case and that the cer- 
tificate would be competent as an admission of the 
fact certified, if the proofs had been furnished by an 
adult claimant, can the act of the guardian in this case 
be treated as an admission by the infant beneficiary of 
the same act? 

Section 834 is a re-enactment of a similar section in 
the Revised Statutes. 2 R. S. 406, § 73. It is contained 
in the chapter of the Code relating to evidence, and 
in the article in that chapterentitled: ‘ Competency 
of a Witness; Evidence in Particular Cases.’’ The 
primary purpose of the section was to declare the rule 
governing the examination of a pbysician as a witness 
iu judicial proceedings. The three sections, section 
833, section 834 and section 835, relate respectively to 
disclosures by clergymen, physicians and attorneys, 
and section 836 declares that ‘“‘the last three sections 
apply to every examination of a person as a witness, 
unless the provisions thereof are expressly waived 
by a person confessing, the patient or the client.” 

The disclosure by a physician of information ac- 
quired iu his professional character, in attending a 
patient, where not made in the course of his profes- 
sional duty, is a plain violation of professional pro- 
priety. But the statute does not prescribe a rule of 
professional conduct for the government of physicians 
in their general intercourse with society. The com- 
mon law did not protect a physician from disclosing 
as a witness information acquired professionally from 
patients. 1 Greenl. Ev., § 248. The statute was in- 
tended to afford this protection and to protect the pa- 
tient also. Ifa physician, disregarding the plain ob- 
ligatious of his situation, should in conversation dis- 
close the secrets of his patient, he would, su far as we 
kuow, violate no statute, however repreheusible his 
conduct would be 

The statute should have a broad and liberal con- 
struction, to carry out its policy. By reasonable con- 
struction it excludes a physician from giving testi- 
mony in a judicial proceeding, in any form, whether 
by affidavit or on oral examination, involving a dis- 











closure of confidential information acquired in at- 
tending a patient, unless the seal of secrecy is removed 
by the patient himself. 

The verified certificate of the physician which ac- 
companied the proofs of loss, was not competent origi- 
nal evidence of the cause of the death of the insured, 
nor was it offered as testimony of the physician as to 
the fact. The fact that the insured died of delirium 
tremens was material to the defense. The admission 
of a party in interest is as a general rule competent 
evidence against him. The presentation of the phy- 
sician’s certificate that the deceased died from the 
cause stated, operated as an admission by the guardian 
that the fact was stated. It derived its force from the 
fact that the claimant communicated to the defendant 
a statement of the cause of death, which if true 
vitiated the policy. The statement was embodied in 
a pbhysician’s certificate. If it had been contained in 
the guardian’s own statement, or that of any non- 
professional person it would equally have been an ad- 
mission of the fact stated. The certificate was a part 
of the proofs furnished. Its admission in evidence 
violated no confidence. The confidence had already 
been violated by the conjoint action of the physician 
and the guardian. It was not offered as independent 
evidence of any fact in the case, but in connection with 
the circumstances of its transmission to the company, 
as an admission that the fact alleged was true. It was 
held in Jnsurance Co. v. Newton, 22 Wall. 82, that pre- 
liminary proofs presented to an insurance company 
under a provision in a pclicy, as to the proof of death, 
substantially like that in the present case, were inad- 
missible as prima facie evidence of the facts stated 
therein against the insured and in behalf of the com- 
pany. The case of Goldschmidt v. Mutual Life Jus. 
Co., 102 N. Y. 486, is not in conflict. 

In that case the question was, whether the record 
and verdict of a coroner’s inquest, finding the fact of 
suicide, furnished by the claimant with the proofs, at 
the request of the company, but which was accom- 
panied with a protest that the fact found was not true, 
was an admission by him that the insured died by his 
own hand, and the court very properly held that it 
was not. Wethink the admission in the case was not 
incompetent because made through the medium of 
the certificate of the attending physician. The other 
ground for excluding the certificate, viz.: that the in- 
fant was not bound by the admission of the guardian 
is, we think, well taken. The defendant, upon the re- 
quest of the guardian, furnished blanks for the proofs, 
including a blank certificate of the attending physi- 
cian as to the cause of the death, which were filled in 
by the guardian and signed and verified by the several 
persons whose certificates were required, and returned 
to the company. The office of a guardian is one of 
trust. He is empowered to act for the ward in the 
matters confided to him as guardian, in furtherance 
of his interests. Under the law of agency the admis- 
sion of an agent, made within the scope of his powers, 
are admissible in connection with some res gestae, to 
bind the principal. But the admission must be rele- 
vant to the matter in hand and accompany the trans- 
action to which it relates. T'hallhimer v. Brinckerhoff, 
4 Wend. 394. The power of a guardian to bind his 
ward by his admissions Is more timited than that of 
an agent acting for an adult principal. The court will 
not permit the rights of a ward to be prejudiced by 
the admission of a guardian. His interests are under 
the protection of the court and it will ittervene to re- 
lieve the ward from prejudicial conduct on the part of 
the guardian. It isa settled rule in chancery that 


where the infant defends by guardian, his rights are 
submitted to the court and he isnot bound by admis- 
sions in the answer, and the court will not render a 
decree against the infant solely upon such admissions. 
Wrottesley v. Bendish, 3 P. Wms. 235; Bank U.S. v. 
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Ritchie, 8 Pet. 128; Cooper v. Mayhew, 40 Mich. 528; 
Ralston v. Lahee, 8 Iowa, 17; Massie v. Donaldson, 8 
Ohio, 377; Turner v. Jenkins, 79 Ill. 229. 

In the present case the guardian in furnishing the 
physician’s certificate did an act not required by the 
coutract of insurance. Whatever was necessary to be 
done to enabie the guardian to put himself in a posi- 
tion to prosecute the claim, be was authorized to do. 
There is no ground for impeaching the good faith of 
the guardian in furnishing the certificate. He probably 
supposed that the company had the right to exact it. 
The company in remitting the blanks requested him 
to fill them up, and what he did was in compliance 
with its request. In procuring the physician's certifi- 
cate, the guardian misapprehended his duty. It was 
an act tending to defeat the claim which he had un- 
dertaken to collect. The fact asserted in the certifi- 
cate may have been the truth. But the guardian had 
no right to foreclose inquiry upon the subject, nor to 
prejudice the case by changing the burden of proof by 
an inconsiderate, unnecessary and prejudicial admis- 
sion. See Serle v. St. Eloy, 2 P. Wms. 386; Flight v. 
Bolland, 4 Russ. 298; Hanna v. Spott’s Heirs, 5 B. Monr. 
362; Whart. Ev., § 1208; McPherson Infants, 83. 

The offer of the defendant to show that by the rules 
and regulations of the defendant the certificate of the 
attending physician of the insured, in case of deatb, 
was required to be furnished as part of the proofs, was 
properly rejected. There is nothing in the contract 
or in the by-laws of the defendant requiring this, nor 
was it claimed that if such a rule existed it ever came 
to the knowledge of the assured. In the absence of 
any usage Known to him, or of any requirement in the 
policy that the certificate of the attending physician 
should be furnished as part of the proofs of death, it 
could not be required. Yuylor v. Etna Life Ins. Co., 
13 Gray, 454. 

The court also properly excluded the records of the 
buard of health of Buffalo and the certificate of the at- 
tending physician filed with the board, stating the 
cause of the death of the insured. 

The statute, Laws 1870, chapter 519, title 12, sec- 
tion 10, subdivision 5, makes it the duty of the board 
of health of Buffalo to supervise the registration of 
deaths and causes of death in the city, and prescribes 
that no burial of a deceased person shall take place un- 
til a certificate shall have been made and presented of 
the death and its cause, if known, and that a refusal 
on the part of any person whose duty it is to make out 
and file for registration any such record shall be a 
misdemeanor. The ordinances of Buffalo also make it 
the duty of the attending physician to furnish a cer- 
tificate setting forth the cause, date and place of death 
of any person in the city, and file the same in the of- 
fice of the board of health. Thestatuteand ordinance 
were police regulations, and the records were required 
for local and specific purposes, and are not public ree- 
ords in such sense as makes them evidence between 
private parties of the facts recorded. We have found 
no case which would justify their admission in a con- 
troversy between private parties as evidence of the 
cause of death where that became a material inquiry. 

We find no error in the judgment, and it should be 
affirmed. 

All coneour. 

—_—_———_— 


INSURANCE — FIRE — SUBROGATION OF IN- 
SURER— ACTION — PARTIES. 
OREGON SUPREME COURT, APRIL 30, 1991. 
Home Murua Ins. Co. vy. OreGon RAILWAY AND 


NAVIGATION Co. 
Where property is Insured for less than its value and is de- 





must, in an action to recover damages for the destruc- 
tion of the property, be joined with the owner, or if he 
refuses to join he must be made a party defendant, under 
the provisions of the Oregon Code that an action shall be 
brought in the name of the real party. 


PPEAL from Supreme Court, Multomah county. 


John M. Gearin, for appellant. 
W. W. Cotton and Zera Snow, for respondent. 


Lorp, J. The question presented by the contention 
for the plaintiff is, that if a loss under a policy of fire 
insurance is caused by the wrongful act of a third per- 
son, the insurer, upon making payment to the in- 
sured pro tanto, is subrogated to the rights and reme- 
dies of the insured, and may maintain against the 
wrong-doer an action in his own name, and need not 
prosecute it in the name of the insured. This action 
is brought by the plaintiff in its own right upon the 
assumption that the effect of the insurance was to 
create in the plaintiff a pecuniary interest in the prop- 
erty insured, and that when it was destroyed by the 
wrongful act of the defendants, whereby it hecame 
liable and was required to pay for the loss to the ex- 
tent of the insurance to the iusured, it became enti- 
tled to a legal remedy against the defendants in its 
own independent right to the extent which it was 
compelled to pay for such loss occasioned by the de- 
fendant’s wrongful act. This involves an inquiry into 
the nature of the rights which the insurer acquires 
upon the payment of the insurance for a loss caused 
by the wrongful act of a third person. 

The right of the insurance company that has paid a 
loss to recover of the wrong-doer ufter payment of 
such loss rests upon the doctrine of subrogation, in its 
application to insurance companies. ‘‘ Every day,” 
said Lord Mausfield, “‘ the insurer is put in the place 
of the insured.’’ Mazon v. Sainsbury, 3 Doug. 68. Sub- 
rogation is purely an equitable result. It is the crea- 
tion of equity, is not dependent on contract, and is 
enforced for the purpose of attaining the ends of jus- 
tice. It grows out of the relation which the parties 
sustain to each other; the party subrogated acquires 
no other or greater rights than those of the party for 
whom he is substituted. As the contract of insurance 
is one of indemnity, when a loss occurs by the negli- 
gent or wrongful act of a third party, and the insurer 
pays the insured, he is entitled upon equitable princi- 
ples to be subrogated to the rights of the insured 
against the wrong-doer. Hence the general rule that 
when property which has been insured is lost or de- 
stroyed by the negtigent or willful act of another an 
action accrues in favor of the insured. and if the in- 
surer pays the loss he is subrogated to the rights of the 
insured as against the wrong-doer, with all his rights 
as well as his remedies. 

** Where the property insured,’”’ says Mr. Wood, “is 
destroyed by the negligence ofa third person, so that 
the assured has a remedy against him therefore, the 
insurer by payment of the loss becomes subrogated to 
the rights of the assured to the extent of the sum paid 
under the policy. The assured becomes trustee for 
the insurer, and by necessary implication the payment 
of the loss operates as an equitable assigument to the 
insurer to the extent of the sum paid under the pol- 
icy.” Wood Ins., § 499. The owner and insurer, in 
respect to the ownership of the property and the risk 
incident thereto, are considered but one person, hav- 
ing together the beneficial right to an indemnity 
against the wrong-doer whose negligent act occa- 
sioned the loss or destruction of the property. The 
liability of such wrong-doer to the owner is first and 
principal, and that of the insurer secondary; not in 
order of time, but of ultimate liability. Hart v.Rail- 


stroyed by the negligence of a third party, the insurance | Toad Corp., 13 Mete. (Mass.) 99; Hall v. Railroad Cos., 
companies who have paid the owner the insurance money 


! 13 Wall. 870. The insurer standing in no relation of 
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contract or privity with those who are responsible for 
the loss, his rights arise out of his contract of indem- 
nity, and are derived from the assured alone, and can 
only be enforced in the right of the latter. ‘‘In any 
form of remedy,” says Mr. Justice Gray, ‘‘ the insurer 
can take nothing by subrogation but the rights of the 
assured. Phenix Ins. Co. v. Erie, etc., Trans. Co., 117 
U. 8. 321. The reason for the doctrine that the insurer 
must enforce his rights in the name of the owner 
against the wrong-doer, or party first liable as princi- 
pal, Tenney, J., said, was ** wholly inconsistent with 
the principle that the insurer can in his own name re- 
cover for money paid on the contract of insurance in 
an action against the wrong-doer, for the insurer and 
assured being in effect one person, each cannot main- 
tain an action at the same time and for the same loss 
where there can be but one satisfaction.” Insurance 
Co. v. Bosher, 39 Me. 256. ‘It has long been settled,” 
said Dyer, J., ‘both in England and in this country, 
that such a cause of action is single and indivisible, 
and that in a case like the present the insurer could 
not at common law sue the wrong-doer in his own 
name to recover the amount paid the assured, but 
must bring this action in the name of the assured.” 
First Presbyterian Society v. Goodrich Trans. Co., 7 
Fed. Rep. 258. Where the insurance company has paid 
the owner for the destruction of his property by fire 
occasioned by the fault of a railroad company, and af- 
terward the owner receives the amount from the com- 
pany in satisfaction of his damages, he holds it in 
trust for the insurance company, and it may recover it 
from him by a suit in equity. So too if the railroad 
company has not paid the owner his damages for the 
loss, or has paid it to him, knowing that he had re- 
ceived the amount of the insurance from the insurance 
company, the railroad company is liable to the jinsur- 
ance company in an action at law, which it has a right 
to bring in the name of the owner, without his con 
sent, to repay it the damages to the amount of the 
sum paid by it, and that a release from the owner 
would be no defense to such an action. Monmouth, 
etc., Ins. Co. v. Hutchinson, etc., Trans. Co., 21 N. J. 
Eq. 108. The subrogation of the insurer to the reme- 
dies of the insured for the destruction of the insured 
property upon the payment of the loss operates as an 
equitable assignment to the insurer to the extent of 
the amount paid. ‘It is in the nature,” said Shaw, 
C. J., ‘of an equitable assignment, which authorizes 
the assignee to sue in the name of the assignor for his 
own benefit.’”’ Hart v. Railroad Corp., supra. 

It results then that the right, resting on the do>trine 
of subrogation and not depending upon the contract 
or privity, must be worked out through the right of 
the insured or the owner of the property destroyed; 
that the remedy must be prosecuted in his name, un- 
less the Code of Procedure, which permits an action 
to be brought in the name of the real party has 
changed this rule. The case of Connecticut Fire Ins. 
Co. ¥. Erie Ry. Co., 73 N. Y. 399, is relied upon to sup- 
port this position. Butin that case the owner had 
fully settled his claim against the railroad company, 
but the contract showed that the amount of the pol- 
icy was deducted from the amount of the loss in the 
settlement, so that the insurance: company was 
the only remaining party in interest. The action 
being under the Code of that State, which requires the 
action to be brought in the name of the real party in 
interest, by this settlement, the owner having no in- 
terest, it was held that the insurance company might 
properly bring the action. In tna Jna. Co. v. Han- 
nibal, etc., Ry. Co., 3 Dill. 1, it was held by Dillon, J., 
that in a case where the property destroyed exceeded 
in value the amount insured, the rule of law had long 
been settled that the insurance company, on the pay- 
ment of the Joes, cannot sue the wrong-dver in bis own 
name, saying: ‘* The suit, though for the use of the 








insurer, must be in the name of the person whose 
property was destroyed. The wrongful act was single 
and indivisible, and gave rise to but one liability. If 
one insurer may sue, then if there are a dozen each 
may sue, and if the aggregate amount of all the poli. 
cies falls short of the actual loss, the owner could sue 
for the balance. This is not permitted, and so it was 
held nearly a hundred years ago.”” And again: ‘ But 
it is insisted that the provision of the Missouri stat- 
ute that every action shall be prosecuted in the name 
of the real party in interest, though it declares that 
the provision shall not authorize the assignment of a 
thing in action not arising out of contract, changes the 
rule. However it might be if the amount paid by the 
insurer to the assured had equalled or exceeded the 
value of the property, and the assured had made a 
full assignment, it is plain that this case falls within 
the reasons of the rule itself as expounded by Buller 
and Mansfield in the case in Douglas, above cited, and 
which is the foundation of the law on this subject.” In 
Marine Ins. Co. v. St. Louis, ete., Ry. Co., 41 Fed. Rep. 
644, it was held, under the Arkansas statute providing 
that “every action must be prosecuted in the name of 
the real party in interest,” that an insurance company 
which has paid the insured the full value of the prop- 
erty destroyed may maintain an action in his own 
name against the wrong-doer causing the loss. Cald- 
well, J.,said: ‘*Underthe reformed Codes of Pro- 
cedure, the action of the insurance company, in cases 
of this sort, may be brought in the name of the in- 
surer [citing Swarthout v. Railway Co., 49 Wis. 625; 
Connecticut Fire Ins. Co. v. Erie Ry. Co., 73 N. Y. 
405}. But asitis alleged in the complaint that the 
plaintiff has paid the insured the full value of the prop- 
erty destroyed, it is plain that the latter have no in- 
terest in the present controversy, and hence they are 
not necessary parties.’””’ The opinion is however ex- 
pressed in that case, if the value of the property de- 
stroyed exceeds the insurance money paid, that the 
insurer might join or be joined with the owner in the 
action to recover for its loss, and would not be re- 
quired, as held by Judge Dillon, supra, in such case, 
to prosecute the action in the name of the insured. A 
like view was sustained in Crandall 7. Transportution 
Co., 16 Fed. Rep. 75, where Dyer, J., held that in an 
action to recover the value of a building destroyed by 
a fire caused by the alleged negligence of the defend- 
ant, the owner of the building and an insurance com- 
pany that has paid the amount of the insurance of 
such building, and taken an assignment of the claim 
from the owner to that extent, may join as parties to 
the action when the value of the house exceeds the 
amount for which it was insured. In Swarthout v. 
Railway Co., several insurance companies united with 
Swarthout, to whom they had paid the amount of 
their policies for property destroyed by the negligence 
of the defendant, in an action to recover for the value 
of such property. The defendant demurred on the 
ground that the plaintiffs could not sue in one action, 
but each must sue separately. The demurrer was 
overruled, and the correctness of this ruling was the 
subject of the controversy. The court say: “It is 
said, if the defendant is liable at all, it is separately 
and distinctly liable to each insurance company to the 
amount paid on its policy. But it seems to us that it 
would be anintolerable rule to allow each insurance 
company to bring a separate suit. The railroad com- 
pany might well say, were this attempted: ‘ The claim 
is indivisible. There is but one wrongful act com- 
plained of, one loss and one liability.’ It might well 
insist that the whole matter should be litigated in one 
action. And what objection there can be to allowing 
the owner to unite with the insurance companies in 
bringing one action to determine the liability of the 
defendant, we fail to perceive. Under the old prac- 


tice the action would probably have been brought in 




















THE ALBANY LAW JOURNAL. 51 



































the name of the assured for the benefit of all con- 
cerned; but the Code requires the action to be 
brought in the name of the real party in interest. 
Now it appears that Swarthout has made an assign- 
ment in writing to each insurance company of a part 
of his claim against the railroad company for the al- 
leged wrongful destruction of his property. It is ob- 
vious, if one of the insurance companies may bring a 
separate suit for the amount of its claim, each may; 
and as the aggregate amount of the policies falls short 
of the actual Joss, Swarthout may sue for the balance. 
As we have said, a rule of law which would allow this 
to be done would operate most oppressively upon the 
railroad companies. For a single wrongful act, which 
gave rise to but one liability, it might be harassed 
with a dozen different actions.’’ In alater case (Pratt 
v. Radford, 52 Wis. 118) the court, after citing the sec- 
tion of their statute which provides that “every ac- 
tion must be prosecuted in the name of the real party 
in interest,’’ and the further section, that ‘‘of the 
parties to the action, those who are united in interest 
must be joined as plaintiffs or defeudants, but if the 
consent of any one who should be joined as plaintiff 
cannot be obtained, he may be made a defendant, the 
reason thereof being stated in the complaint,’’ say: 
“Under the statutes above cited the insurance com- 
panies could maintain an action against such wrong- 
doer in their own names, or be joined with the in- 
sured as plaintiffin such action. * * * Where 
the common-law procedure prevails, the action of the 
insurance companies would necessarily be brought in 
the name of the insured. It could be so brought with- 
out his consent, and he would have no control over it. 
But under our Code of Procedure the companies 
would sue in their own names, joining the insured as 
plaintiff or making him defendant, according to the 
exigencies of the case.”’ 

It would appear then from these last cases that 
where the property is insured for less than its value, 
and is destroyed by the negligence of a third party, 
the insurance companies, who have paid the owner 
the insurance money, must be joined with him in an 
action to recover damages for the destruction of such 
property, and that upon a refusal of such parties to 
join as plaintiffs, they must be made defendants. The 
action though would be brougbt in their own name, 
joining the insured as plaintiff or making him defend- 
ant, accordingly as he stood related to the facts. From 
all this the conclusion results, that where the wrong- 
ful act ‘s single and indivisible, there can be but one 
liability or cause of action. Since the Code, the cause 
of action remains as before, single and indivisible; and 
the insurer acquires only a right or interest with the 
owner of the property in the cause of action or liabil- 
ity, and not a new and separate cause of action. He 
cannot therefore sue in his own name alone, in any 
case, under the Code, except where the amount paid 
by him has exceeded or equalled the value of the prop- 
erty destroyed, and no interest remains in the owner. 
When the amount of the insurance money paid is less 
than the value of the property destroyed by the negli- 
gent act, all the authorities agree that the insurer 
must either suein the name of the insured or join 
with him in bringing an action against the wrong- 
doer. None allow that in such case he can sue in his 
own name alone, for the reason that the wrongful act 
is single and indivisible, and gives rise to but one lia- 
bility or cause of action. In that cause of action he 
acquires a joint right with the owner therein, and not 
a new and separate right of action, and therefore must 
prosecute it jointly with him. They have a joint in- 
terest ina single liability, and united, are the real par- 
ties in interest. Now the facts disclosed by this ree- 
ord concede that the property destroyed by the 
wrongful act of the defendant greatly exceeded in 
value the amount of the insurance money paid by the 





plaintiff. To the extent of that payment the plaintiff 
became subrogated to the right of the owner in the 
property, but the cause of action remained single and 
indivisible, and the plaintiff acquired only a joint right 
with the owner therein, and not a new and independ- 
ent right of action, and could not therefore prosecute 
the action in his own and separate right. Yet this is 
exactly what the plaintiff has done, and claims it has 
arighttodo. If this were so it would establisb an 
intolerable rule, and expose the defendant to be har- 
assed by adozen different actions, which it seems to 
us would be contrary to legal principles, and be pro- 
ductive of mischief and oppression. 
The judgment must be affirmed. 


ee 


UNITED STATES SUPREME COURT AB- 
STRACTS. 


JUDGMENTS—OF ANOTHER STATE—EFFECT.—(1) Tes- 
tator gave plaintiff certain property, conditioned that 
she release his estate from all claims for trust property. 
She sued the executrix in New York for the trust 
property, and prayed that the condition be declared 
void, and the devise freed therefrom. Defendant de- 
nied the trust, alleged that the funds had been paid 
to plaintiff, ete., and prayed that plaintiff take the de- 
vise with the condition. Both prayers were denied, 
and judgment was rendered that plaintiff recover the 
trust money. Held, that the court having jurisdiction 
of the parties and the subject-matter, and having in 
effect denied the prayers as to the condition, a court in 
Tennessee, in a suit where the parties, subject-matter 
and issues were the same,could not disregard such 
judgment, ana hold that plaintiff could not recover as 
a creditor because she had elected to claim under the 
will. (2) The judgment of the New York court de- 
claring a deed of real estate, made by the testator, of 
land in Tennessee, to be void and inoperative as against 
plaintiff's claim, is not binding on the courts of the lat- 
ter State. May 25, 1891. Carpenter v. Strange. Opin- 
ion by Fuller, C. J. 

NATIONAL BANKS—SUBSCRIPTIONS TO STOCK--STOCK- 
HOLDERS.—({1) Where a subscriber for a proposed in- 
crease in the capital stock of a National bank pays and 
receives a receipt therefor, and is entered on the stock 
books as a stockholder, she becomes a stockholder, 
though her certificate of stock, which was made out 
for her when she should call for it, was not called for 
or senttoher. (2) Her position was not affected by 
the fact that subsequently thereto, by due proceedings 
but unknown to her, the amount of the proposed in- 
crease was reduced. May 25,1891. Pacific Nat. Bank 
of Boston v. Eaton. Opinion by Bradley, J. 


RES ADJUDICATA—JUDGMENT OF STATE COURTS— 
EFFECT OF REVERSAL ON APPEAL.—While in an action 
ina United States Circuit Court by the receiver of a 
National bank to recover the one hundred per cent 
for which a stockholder is liable, under the Revised 
Statutes of the United States, $5151, a judgment of the 
Supreme Court of the State, in an action by defendant 
against the bank to recover the money paid for said 
stock, that defendant was not bound by her subserip- 
tion, is admissible in bar of the receiver's title to re- 
cover, when the judgment of the State court is reversed 
by the United States Supreme Court on error, the 
judgment of the Cireuit Court based thereon will also 
be reversed. May 25,1891. Butler v. Eaton. Opinion 
by Bradley, J. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 








ATTORNEY AND CLIENT—COMPELLING ATTORNEY TO 
PAY MONEY TO CLILNT—DISCRETIONARY.—The peti- 
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tioner is the assignee of Robert Schell, who recovered 


a judgment against the mayor, etc., of the city of New 
York, on the 25th of July, 1885, for $5,507.16. He states 
in his petition that the whole amount of this judgment 
was paid over in the month of August, 1885, by the de- 
fendant ip the action, to Peter A. Hargous, the attor- 
ney for the plaintiff and who prosecuted the claim. It 
appears that the attorney was to receive and retain, 
as compensation for his services iu the action, acer- 
tain percentage of the recovery. The petitioner ad- 
mits that this sum was to be twenty-five per cent and 
the attorney claims that, by the agreement, he was to 
have more, though noclaim beyond twenty-five per 
cent seems to have been made by him till after these 
proceedings were instituted. The court at Special 
Term made an order, upon the petitioner’s applica- 
tion, directing the attorney to pay to the petitioner the 
sum of $3,251.31, that being the amount found due, or 
in default of such payment within five days, thata 
commitment issue against him. The General Term 
has reversed this order and denied the application, and 
the petitioner appeals to this court from the order of 
reversal. The usual and ordinary remedy of a party, 
for the enforcement of a claim against another, is an 
action in acourt of law or equity; but, as between at- 
torney and client, it has long been settled that a pro- 
ceeding of this character, to compel the attorney to 
pay over money received by him, and which belongs 
to the client, may be entertained and is within the 
power of the court. The principle upon which this 
exceptional remedy in such cases is based, is the power 
which the court has over its own officers to prevent 
them from, or punish them for, committing acts of 
dishonesty or impropriety calculated to bring contempt 
upon the administration of justice. In such case the 
court, in vindication of its own dignity or for the re- 
lief of the client when clearly wronged, may entertain 
summary proceedings by attachment against any of its 
officers, and may, in its discretion, direct the payment 
of money or punish them by fine or imprisonment. 
When an application is made to the court for the exer- 
cise of its powers to compel an attorney to pay over 
money received for and belonging to the client, the 
ground of the jurisdiction is the misconduct of its own 
officer. It has been said that this power should al- 
ways be exercised with great prudence and caution, 
and a sedulous regard for the rights of the client on 
the one hand and of the attorney on the other. It is 
not an absolute right that the client has to invoke this 
severe and summary remedy against the attorney, but 
one always subject to discretion. It is for the court 
to say when, aud under what circumstances, it will 
entertain such proceedings against its officers upon the 
‘application of the client, and a refusal to proceed in 
that way is not the denial of any legal right. Bowling 
Green Savings Bank v. Todd, 52 N. Y. 489; In the 
Matter of Knapp, 85 id. 284; In the Matter of H., an 
Attorney, 87 id. 521; In re Paschal, 10 Wall. 483. It 
does not appear from the order appealed from that 
the application was refused for want of power to 
grant it, and we must therefore assume that it was de- 
nied for the reason that the court, in the exercise of its 
discretion, did not consider the case one, under all the 
facts aud circumstances, for the exercise of the ex- 
traordinary jurisdiction invoked. If we were permit- 
ted to look into the opinion of the General Term for 
the ground of reversal and denial of the relief, it would 
appear that the court was of the opinion that an as- 
signee of the client was not entitled to this remedy. 
While it would, we think, be difficult to show that the 
Supreme Court has not the power to entertain the pro- 
ceedings, even upon the application of an assignee, it 
certainly could, in the exercise of its discretion, de- 
cline to use it, aud that may have been the ground of 
the decision appealed from. ‘The order of the General 
Term was therefore one resting in discretion, aud we 








have no power to review it. June 2, 1891. Matter of 
Schell. Opinion by O’Brien, J. 38 N.Y. State Rep. 442. 


EVIDENCE—EXPERT TESTIMONY —OBJECTIONS.— In 
an action to recover damages for injuries caused by 
defendant’s negligence, a physician was asked by plain- 
tiffs counsel: ‘*Assuming the man’s age to be from 
fifty-eight to sixty years of age, and judging from that 
and from the whole history of his case and what you 
have learned of it in all ways, would you say that it is 
your opinion that the trouble of the heart is likely to 
improve to any extentin his case ornot?”  Defend- 
ant’s counsel objected to the question as incompetent 
and immaterial. Held, that while the question was 
objectionable as calling for av opinion based upon the 
witness’ knowledge of the plaintiff's physical condition 
and might not be predicated solely upon the facts in 
evidence, and allowed him to state possible consequen- 
ces, yet as the objection did not state these grounds 
and give the examining counsel a chance to change its 
form, and as the question was not altogether an im- 
proper one, the evidence was properly admitted. In 
the case of Strohm v. R. Co., 96 N. Y. 305, as in other 
cases cited from the reports of this court, the grounds 
of the objection were specified. That mode of proced- 
ure, in confining the examination of a witness within 
strict legal limits, is proper and it is the one which we 
have endeavored to emphasize. Turner v. City of New- 
burgh, 109 N. Y. 301. June 2, 1891. Wallace v. Vacuum 
Oil Co. Opinion by Gray, J. 


EXECUTORS AND ADMINISTRATORS—ANCILLARY LET- 
TERS—BOND—CODE Civ. PRo., § 2699.—(1) The excep- 
tion in section 2699 of the Code of Civil Procedure, al- 
lowing the penalty in the bond given on the granting 
of ancillary letters to be fixed at double the amount of 
debts, was intended to give the surrogate a discretion 
to modify the general rule declared in section 2698 and 
to accept a bond less in amount than that prescribed 
in ordinary cases of administration, if by reason of 
adequate security having already been given, addi- 
tional security for the protection of the general inter- 
ests was not in his judgment required, or where the 
next of kin had consented to waive secure security, 
aud in a case of domestic creditors where their protec- 
tion was the only interest involved, to prescribe a limit 
beyond which security should not be exacted. (2) But 
said section does not restrict the power of the court 
under section 2698 to require a bond in double the 
amount of the personal property in this State, especi- 
ally where the bond given in the foreign State on the 
original letters was limited to double the amount in 
that State and ignored the much larger amount in this. 
June 2, 1891. Matter of Prout. Opinion by Andrews, 
J. 383N. Y. St. Rep. 257, affirming 34 id. 318. 


FRAUD—DISAFFIRMANCE OF CONTRACT FOR DELAY. 
—Where in an action brought for an accounting of 
partnership matters, the injured party has realized 
nothing, and in January learned facts tending to stamp 
the transaction as fraudulent, and charged it upon de- 
fendant, who seemed surprised and assumed not to 
have heard that such was the situation, and plaintiff 
did not commence his action until May, shortly after 
defendant’s return from a trip to Kurope, in was not 
such a delay in disaffirming the contract as would con- 
fine him to an action for damages. The fact that plain- 
tiff continued in the service of the corporation to which 
by fraud he had been induced to transfer his property, 
after discovering the fraud and after the commence- 
ment of this action for an accounting, did not neces- 
sarily prejudice his right to disaffirm the contract by 
which he transferred it. Second Division, June 2, 1891. 
Hasberg vy. McCarty. Opinion by Bradley, J. 38 N. 
Y. St. Rep. 266. 


MASTER AND SERVANT—DUTY OF MASTER TO SUPPLY 
PROPER TOOLS.—V laintiff's intestate was killed while 
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loading coal into buckets to be raised by a derrick, by 
the breaking of a rope which allowed the bucket to fall 
upon him. The lengths of rope used were called 
“ falls,’ and would last from fourteen to tweuty days. 
Defendants kept alarge number on hand. Usually the 
eugineer or his assistant made the application but any 
one could give the notice and get the new “ fall.’’ The 
engineer had examined it a day or two before and 
deemed it safe. The court charged that it was the duty 
of the master to the servants to watch the use of the 
rope by them and its changes and condition; that the 
engineer was his agent and deputy for such purpose, 

and his negligence, if it existed, that of the master. 
Held, error. It is undoubtedly true, as we have often 
said, that itis the duty of the master to keep a ma- 
chine or appliance in order, and that he canuot dele 

gate the duty soas to escape responsibility. But that 
isa general rule and has its qualifications and limita- 
tions. One of those is that it is not the master’s duty 
to repair defects arising in the daily use of the appli- 
ance, for which proper and suitable materials are sup- 
plied, and which may easily be remedied by the work- 
men, and are not of a permanent character, or requir- 
ing the help of skilled mechanics. An apt illustration 
will be found in the case of McGee v. Boston Cordage 
Co., 1389 Mass. 445. The machine was used for the pas- 
sage of hemp over heckle pins. These sometimes be- 
came bent so that the fibre clogged, and then the ma- 
chine was stopped and the workman drove cout the 
bent pin and inserted a new one from a supply fur- 
nished by the master for that purpose. The change was 
held to be, not the duty of the master, but that of the 
servants, and an ordinary detail of their daily duty. It 
would have been almost absurd to have held other- 
wise. Sd in Webber v. Piper, 109 N. Y. 496, the mas- 
ter had supplied the means of sharpening saws which 
had become dull, and duplicate saws to take their 
place when removed, and had assigued the duty of re- 
moval to one of his servants whose neglect, which re- 
sulted in an injury, was held to be that of a fellow- 
servant. The same doctrine was declared in Johnson 
vy. Towboat Co., 135 Mass. 209, a case almost exactly 
like the one before us, and in which the injury re- 
sulted from the use by the servants of an unsound 
rope instead of substituting a new one which the mas- 
ter had supplied. In that case it was said that the 
master “ having provided sufficient appliances, a part 
of which required occasional renewal from the wear 
and tear of the use for which it was intended, and pro- 
vided sufficient means for such renewal, and employed 
Moore to have the superintendence of the workmen 
and the apparatus and appliances, the use of the means 
provided for keeping the tackle in suitable condition 
was as truly a part of Moore’s duty as servant as was 
the use of the apparatus for the direct purpose of the 
business, and in performing that duty he was a fellow- 
servant with the plaintiff."’ The doctrine thus de- 
clared was not at all repudiated oreven modified by 
the later case of Daley v. Boston & Albany R. Co., M7 
Mass. 101, upon which the General Term rely. In that 
case the operatives Who managed the machine had no 
duty or responsibility as to a change of the ropes, but 
were dependent upon the judgment and consent of the 
other employees, who were not claimed to be fellow- 
servants of the workmen. Aud that case draws clearly 
the distinctions between an original defect in the rope 
provided and one occurring from its use, and between 
the duty of ordinary repairs devolving upon the ser- 
vants and those of a permanent or special character 
which attach tothe master. What was said as to the 
custody of the ropes had some force iu that case; but 
has no application to the one before us. Here there 
does not appear to have been at the dock any suitable 
place for keeping the spare falls, and it was neither 
negligence nor imprudence to put them under cover 
or protect them by a lock sv long as they were at all 








times subject to the needs or requirements of the work- 
men. The cases cited and theirdoctrine appear to be 
founded upon what is determined to be the implied con 

tract relation between the master and servant. Their 
mutual duties grow out of that relation, and change 
and vary as it is changed or varied by the facts which 
indicate and measure it. Where those facts show that 
in the understanding of both parties a class of ordinary 
repairs are to be made by the servants with materials 
furnished by the master for that express purpose; that 
they and he regard it as a detail of their own work; 
that it is something entirely withiu their capacity and 
not dependent upon the skill of a special expert, and 
that the necessity springs from their daily use of the 
appliance, occurs at different and unknown periods in 
their service, and is open to their observation in the 
absence of the master; the inference is inevitable that 
the contract relation between the parties makes ita 
duty of the servants and a detail of their work to cor- 
rect the defect when it arises with the materials furn- 
ished. The cases cited by the respondent do not touch 
the question. In one the defect was in an engine, 
which only an expert could repair, and for which the 
servant was furnished with no materials. Fuller v. 
Jewett, 80 N. Y.50. In one the chain of an elevator 
bad grown thin and no new one was supplied. Cor- 
coran v. Holbrook, 59 N. Y. 518. In two the cars or the 
platform were defective when supplied by the master. 
Gottlieb v. N.Y., L. E. & W. R. Co., 100 N. Y. 462; Benz- 
ing v. Steinway, 101 id. 47. And in one the master 
permitted the use of a rope which was rotten froma 
year’s exposure to the weather aud without supplying 
anew one. Baker y. Allegheny V. R. Co., 95 Penn. St. 
211. ‘In Conev. D., L. & W. R., 81 N. Y. 206, the de- 
fect was in the engine, which the servants using it 
could not be required or expected to repair, and in 
Murray v. Usher, L17 N. Y. 543, the platform fell from 
an original defect in construction. June 2, 1891. Cre- 
gan v. Marston. Opinion by Finch, J. 38 N. Y. State 
Rep. 428, reversing 32 id. 913. 


MORTGAGE—FORECLOSU RE—TENDER.— Where mort- 
gagors, in an action of foreclosure, demand in their 
answer that part of the mortgaged premises be released 
pursuant to an agreement of the mortgagees contained 
in the mortgage, no effect will be given to a tender 
made by the mortgagors of a sum sufficient to obtain 
such release unless the tender is kept good by bringing 
the money into court. Breunich v. Weselman, 100 N. 
Y. 609, 610; Halpin v. Phoenix Ins. Co., 118 id. 165, 178: 
Day v. Strong, 29 Hun, 505. Second Division, June 2, 
1891. Werner vy. Tuch. Opinion by Vaun, J. 
FORECLOSURE — WHEN WIFE BOUND BY 
AGREEMENT OF HUSBAND.—The action was to foreclose 
2 $22,000 mortgage, given to enable defendant to erect 
houses upon the mortgaged premises. Plaintiff ad- 
vanced $350 only to defendant. Her husband had 
charge of the work of construction, and had previously 
purchased materials from H. & D. Plaintiff not being 
present atthe timethe mortgage was prepared, her 
husband agreed with D. that his wife owed H. & D. 
$5,000, and the plaintiff relying thereon purchased their 
claim, and agreed with the husband that the $5,000 
should be part of the considerationof the bond and 
mortgage. Held, that defendant not being present, 
and so far as appears not having kuowledge of the 
agreement when sie executed the mortgage, she was 
not chargeable with any arrangement made by him in 
respect to the purpose for which the mortguge was 
given, other than such as was imported by its terms. 
Gilbert v. Deshon, 107 N. Y. 324; Craver v. Wilson, 14 
Abb. Pr. (N. 8.) 374; 47 N.Y. 673; Bank of Albion v. 
Burns, 46 id. 170; Smith v. Fellows, 9 J. & S. 36. (2) 
The plaintit! having advanced the money, not to pay 
the debt, but to obtain an assignment of H. & D.’s 
claim, stood in the same relation to Mr. Collins in re- 
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spect to the claim as had his assignors before the trans- 
fer to him, and it was subject to the like inquiry by 
her into the amount due as if it had still been held by 
them. Theadjustment of it by the husband was erro- 
neously made, and was subject to review and correc- 
tion. Bickford v. Menier, 107 N. Y. 490. Second Di- 
vision, June 2, 1891. Purker v. Collins. Opinion by 
Bradley, J. 38 N. Y. St. Rep. 269. 


MoRTGAGE—REDEMPTION—CONTRIBUTION—FRAUD. 
—This action was brought to determine the amount 
due upon a $14,000 mortgage, given upon fourteen lots, 
with a view to redemption, and tu require contribution 
by the several owners. There bad been a prior mort- 
gage upon each lot, and two subsequent blanket mort- 
gages. The equities of twelve of the lots were equal. 
During the pendency of this action prior mort- 
gages upon lots 13 and 14 were foreclosed at the 
instance of the mortgagee of the $14,000 mortgage. 
Held, that us there was evidence which justified the 
court in finding that the assignment and foreclosure of 
the first mortgages upon lots 13 and 14 were collusive 
and fraudulent ou the part of the mortgngee of the 
$14,000 mortgage, there was no error in granting the 
equitable relief of deducting the amount chargeable 
upon said lots 13 and 14 from the $14,000, as effectually 
as if said mortgagee had voluntarily released the two 
lots from the lien of his mortgage. (2) Upon appeal, 
the General Term modified the judgment so that each 
lot was decreed to be liable for the amount found 
chargeable upon it; that each owner be at liberty to 
pay such amouut to the referee and be released, and if 
any owner neglected to pay, his house be sold. Held, 
error; that the whole amount of the mortgage debt 
must be paid, as the mortgagee cannot be compelled to 
take aless sum. Second Division, June 2, 1891. Coffin 
v. Parker. Opinion by Bradley, J. 


NEGLIGENCE — EVIDENCE — GENERAL OBJECTION — 
EXPERT TESTIMONY.—(1) In an action to recover for 
personal injuries sustained by plaintiff while a passen- 
ger on defendant's railroad, by reason of a collision, 
plaintiff introduced a diagram of the place where the 
accideut happened, and defendant's engineer testified 
as to its correctness, with one exception, that there 
‘is a portion of a chock block here ut present,” and 
the trial judge caused the representation of the chock 
block to be stricken off before it was given to the jury. 
Held, noerror. (2) General objections to testimony 
will be disregarded on appeal unless it clearly appears 
that the objection, if properly made, could not have 
been obviated. ‘It is the well-settled law,’ as this 
court has held, ** that objections to testimony without 
assigning any ground therefor will be disregarded, un- 
less it clearly appears that the objection, if properly 
made * * * could not have been obviated.” Levin 
v. Russell, 42 N. Y. 251, 255. ‘This principle should 
always be applied when the defect is not so radical as 
to be incapable of being remedied.’’ Cary v. White, 
59 N. Y. 336, 340; Bergmann v. Jones, 94 id. 51, 58. (3) 
A physician, after testifying to his personal observa- 
tion of a bruise in the breast of plaintiff, caused by the 
accident,and to a subsequent inflammation and abscess, 
occurring after childbirth, in the same place, can be al- 
lowed to state that in his opinion, as an expert, the 
latter were caused by the former. The question pre- 
sented therefore is whether the physician, after testi- 
fying to his personal observation of the bruise and the 
fracture and tbe subsequent inflammation and abscess 
in the same place, could state that in his opinion as an 
expert the latter were caused by the former. The 
opinion of a medical expert, based upon facts within 
his own knowledge and observation as to the nature of 
the affection from which « party is suffering, and 
whether it was produced by violence or disease, has 
long been held competent by this court. Matteson v. 
N. Y¥. C. R. Co., 35 N. Y. 487, 491. The cause or effect 


of a physical injury can frequently be proved in no 
other way than by the opinious of those specially quali- 
fied by experience and study, based upon facts in eyi- 
dence and either known to the witness or assumed to 
be true. Filer v. N. Y. ©. R. Co., 49 N. Y. 42, 46; Law- 
sou Exp. Evi. 107. The cases are numerous which hold 
that it is competent to show by the opinion of medical 
experts that an injury received was the cause of the 
condition of the person injured, and among them some 
recently decided by this court. McClain v. Brooklyn 
City R. Co., 116 N. Y. 459, 468; Turner v. Cizy of New- 
burgh, 109 id. 301, 308; Ebrgott v. Mayor, etc., 96 id. 
264. The criticism that the question did not limit the 
opinion to the facts proved does not apply to the an- 
swer, which first states the fact and then the opinion 
based thereon. Second Division, June 2, 1891. Stouter 
v. Railroad Co. Opinion by Vaun, J. 


NEGLIGENCE—RAILROA DS—CO-SERVANTS—RULES. — 
Plaintiff, while in the service of defendant, was in- 
jured through Van Ness, a co-servant, allowing a car 
to be run down on the track striking the car under 
which plaintiff was working, although a red flag had 
been hung out at the end of the car. Defendant’s rules 
required men repairing cars to hang out ared flag, 
stated that it meant danger, and that trains should 
stop before passing such flag, and that employees 
should exercise the greatest care, etc. These rules were 
known to both plaintiff and Van Ness. Held, that de- 
fendant was not guilty of negligence in not having a 
rule forbidding the moving of other cars upon one car- 
rying a red flag. The law im posed upon the defendant 
the duty to its employees of diligence and care, not 
only in furnishing proper and reasonably safe applian- 
ces and machinery, and skillful and careful co-em- 
ployees, but also of making and promulgating rules, 
which, if faithfully observed, would give to them rea- 
sonable protection from injury. Abel v. D. & H.C. 
Co., 103 N. Y.581; Slater v. Jewett, 85 id. 61; Besel v. 
N. Y. CU. & H. R. R. Co., 70 id. 171; Sheehan v. Same, 
91 id. 339; Dana v. Same, 92 id. 639. But we are of the 
opinion that upon the undisputed evidence in this case, 
there was a substantial and reasonable compliance 
with this rule on the part of the defendant. The rules 
of this company, in force at the time of the accident, 
were given in evidence. One of them provided that 
‘* Men repairing cars must see for themselves that they 
are protected by a flag when under and between the 
cars.’ Another that ‘‘A red flag by day, red light or 
fire on the track by night, indicates danger; on per- 
ceiving such, the engineer shall immediately stop his 
train before passing such signal.”’ Rule No. 2, specially 
referring to the servants of the defeudant, was in this 
language: “All employees of the company are ex- 
pected and required, in all cases, to exercise the 
greatest care and watchfulness tu prevent injury or 
damage to person or property. Vigilance and watch- 
fulness insure safety. Inall cases of doubt adopt the 
safe course.”’ Rule 64 provides as follows: ‘ Every 
employee must acquaint himself with these rules and 
directions, and keep a copy of them in his possession. 
New rules are made from time to time as occasion 
requires. Notice of them is given on the bulletin 
boards of the company at Buffalo, East Buffalo, El- 
mira aud Binghamton. Employees must keep them- 
selves informed of new rules by examining these bul- 
letin boards.” It was shown that the rules were 
printed on the back of the time tables, and were kept 
for distribution at all points where the men could get 
them. They were kept for distribution in the office 
of the master mechanic and yard master at East Buf- 
falo, where the plaintiff was at work. That the plain- 
tiff knew the custom and regulation to hang out a red 
flag from a car which was undergoing repairs, aud 
that he observed it on the occasion of the accident is 





clear. It is also undisputed that Van Ness, the person 
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who had charge of the engine, and the movement of 
the cars, knew that the plaintiff was engaged in re- 
pairing the car, as he pointed it out to the plaintiff 
and directed the repairs to be made. The trial court, 
under the defendaut’s excsption, submitted to the 
jury the question as to the sufficiency of the rules. 
The only suggestion made as to their insufficieucy is 
that they did not, in terms, prohibit Van Ness, or the 
other co-servants of plaintiff, from moving other cars 
upon the one from which the red flag was shown, and 
under which the plaintiff was. This idea however was 
necessarily included iu the regulation which required 
ared flag to be hung out from acar in process of re- 
pair, and the rule must have been so understood by 
any person of common intelligence. It is not sug- 
gested that Van Ness was ignorant of the meaning of 
the sigual. The rule would not be any more effective 
to prevent the accident, or more likely to insure ob- 
servance, had it been followed by a provision, in ex- 
press words, forbidding the employees from moving 
carsagainst or in the direction of another car from 
which a flag wasexhibited. Wethink that there was 
no proof of neglect on the part of the defendant to 
make and promulgate suitable and proper rules for the 
information and government of its employees to war- 
rant the submission of the case to the jury. The acci- 
dent was caused by the carelessness of Van Ness, a co- 
servant, in leaving the switch open and letting in the 
other cars upon the track where the plaintiff was at 
work, and not by any omission of duty on the part of 
the defendant to make and promulgate proper rules, 
and for his negligence it is conceded that the defend- 
ant is not liable. The defendant's counsel requested 
the court to charge: ‘‘That if the cause of the acci- 
dent was the act of Van Ness, knowing that the plain- 
tiff had gone to this car to repair it, in having the 
switch open and letting the other car come iu contact 
with the car under which the plaintiff was working, 
that the plaintiff cannot recover.”’ The court declined 
so to charge, and the defendant's counsel excepted. If 
the carelessness of a co-servant was the sole cause of 
the accident, then clearly there could be no recovery. 
The request embodied this rule, and it had a direct ap- 
plication to the facts of the case, and we think it was 
error to refuse to so instruct the jury. June 2, 1891. 
Corcoran v. Delaware, Lackawanna and Western R. 
Co. Opinion by O’Brien, J. 


NEGLIGENCE—STREET RAILROADS.—Plaintiff was a 
passenger on one of the defendant's cars. As she arose 
to ring the bell a wagon, coming in the opposite direc- 
tion on the other track, when abreast of the car was 
suddenly turned off the track by the driver so that the 
ends of the lumber with which it was loaded were sud- 
denly thrust through the car window, striking plaintiff 
in the back. The driver glancing in the mirror saw the 
turning and set his brake, and the only damage to the 
car was the breaking of the window, the wood work 
not being touched. Held, that defendant was not 
guilty of negligence, and it was an error for the judge 
to deny a motion foranon suit. The judgment was 
sought to be upheld below by reference to the case of 
Hill v. Ninth Ave. R. Co.. 109 N. Y. 239. That de- 
cision is not in point. There the street car, while 
moving at unusual speed, was struck by the pole or 
shaft of a truck, which penetrated the front panels of 
the car with force sufficient to injure a passenger. 
Plainly enough such an occurrence suggested some 
possible negligence in the car driver and called for 
some explanation of such acollision. An inference was 
justifiable, on the plaintiff's proof, that the car driver 
might have avoided the collision, or lessened its effect, 
and therefore it was error to dismiss the complaint. 
The very nature of the accident in that case raised the 
inference that the driver must have been reckless and 
that there might have been some way to avoid it by 





prudent driving, while here there was only reason to 
believe that the car driver could have done nothing to 
avoid the consequences of the teamster’s conduct. 
June 2, 1891. Alexander v. Rochester City & Brighton 
R. Co. Opinion by Gray, J. 


NEGOTIABLE INSTRUMENT—DUTY OF INDORSEE— 
PAYMENT OF DEBT.—Defendant indorsed and trans 
ferred to plaintiff a check on account of adebt. The 
maker, being informed thereof, requested plaintiff to 
hold it a few days, stating that he was pressed. Plain- 
tiff assented, and did not present it until nine days 
thereafter, when the maker was insolvent. At the 
time plaintiff received the check the account was over- 
drawn, but between then and the time of presentment 
a deposit was made. During that time the maker was 
in daily receipt of money, part of which was kept in 
his office for use without being deposited. He testified 
that if the check had been presented and payment in- 
sisted on, he would have paid it. The bank cashier 
testified that at no time after the check was given were 
there funds to meet the check. Held, in an action on 
the debt ou account of which the check was indorsed 
to plaintiff, that it was error to direct a verdict for 
plaintiff without consideration of the check, as it was 
for the jury to determine whether the conduct of 
plaintiff injured defendant pecuniarily, and as to the 
extent of such injury, if any there was, the debt would 
be considered paid. The indorsement and transfer by 
the defendant to the plaintiff of the check of Woodruff 
operated as provisional payment only of so much of 
the antecedent debt owing by the defendant to the 
plaintiff. There was no agreement that it should be 
taken in absolute satisfaction of the debt, and, in the 
absence of such an agreement, the intendment of law 
is that it was conditional payment only. Hill v. Beebe, 
13 N. Y. 566; Bradford v. Fox, 38 id. 289. The debt re- 
mained until discharged by payment of the check, or 
by such dealing with the check by the plaintiff as 
would, in judgment of law, convert what was originally 
a provisional payment into an absolute one. The check 
was dated August 22, 1887, and was drawn on the As- 
bury Park National Bank, and was on the same day 
indorsed and delivered by the defendant to the plain- 
tiff at the place where the bank was located. The plain- 
tiff, on accepting the check, assumed, as between him- 
self and the defendant, an obligation to present the 
same to the bank for payment within the time pre- 
scribed by the law-merchant—that is to say, not later 
than the next day after its date—and, if refused, to 
protest the same, and give notice of non-payment. 
Smith v. Janes, 20 Wend. 192. $ was not presented 
until the 3lst day of August, nine days after it was re- 
ceived by the plaintiff. The defendant was by such 
delay discharged from liability as indorser of the check 
irrespective of any question of loss or injury. Present- 
ment in due time, as fixed by the law-merchant, was a 
condition upon performance of which the liability of 
the defendant as indorser depended, and this delay 
was not excused although the drawer of the check had 
no funds, or was insolvent, or because presentment 
would have been unavailing as a means of procuring 
payment. Bank v. Broderick, 10 Wend. 304; Gough 
v. Staats, 13 id. 549. A different rule obtains as between 
the holder and drawer of acheck. As between them 
presentment may be made at any time, and delay in 
presentment does not discharge the liability of the 
drawer, unless loss to him has resulted. Little v. Bank, 
2 Hill, 425. The action here is not upon the indorse- 
ment of the defendant, but upon the original indebt- 
edness. If the discharge of the defendant’s liability as 
indorser discharges also his liability as debtor for the 
original debt, the judgment must on that ground be 
reversed. In Hamilton v. Cunningham, 2 Brock. 350, 
Chief Justice Marshall considered the effect of the neg- 
lect of the halder of a bill to give due notice of dis- 
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honor, whereby prior parties thereto were discharged, 
upon the liability of a debtor for the debt for which 
the bill was drawn. After showing that the authori- 
ties in which the debtor had been held discharged, pro- 
ceeded upon the theory that he had sustained an act- 
ual loss, he reached the conclusion that the true prin- 
ciple is ‘‘that if a bill be received as provisional pay- 
ment, the omission to give due notice of its dishonor 
deprives the creditor of his action on that bill, but does 
not compel him to take it in absolute payment, or de- 
prive him of his action on the original debt, further 
than damage has been sustained actually or in legal 
supposition by the debtor.’’ See also Gallagher's Ex’rs 
v. Roberts, 2 Wash C. C. 191; Fleig v. Sleet, 43 Ohio 
St. 53. Lam not sure that this doctrine is reconcilable 
with expressions in the opinion of this court in Smith 
v. Miller, 43 N. Y.171; 52 id. 545. That was an action 
to recover a debt for which the defendant bad drawn 
his draft on J. K. Place & (o., and forwarded it to the 
plaintiff, the creditor. It was presented on the same 
day it was received to the drawees, and the plaintiffs 
received therefor the drawees’ check on a bank, and 
surrendered the draft. The check was not presented 
to the bank until the next day, when payment was re- 
fused, the drawer meanwhile having failed. The check 
would have been paid if it had been presented on the 
day it was given, which might have been done. The 
plaintiffs did not demand a return of the draft, and it 
was not protested, nor was any notice of non-payment 
given tothe drawees. The court rendered judgment 
for the defendant on twogrounds: First, that, in the 
absence of proof of demand and refusal and notice to 
the drawees, according to the usual course, there could 
be no recovery upon the draft or upon the indebted- 
ness upon which it was given, and, second, on the 
ground of negligence in failing to present the check 
on the day on which it was given. The last ground 
stated was, upon the facts, a satisfactory basis for the 
judgment, and the same principle was applied upon 
similar facts in First Nat. Bank v. Fourth Nat. Bank, 
77 N. Y. 320. Inthe view we take of the present case, 
it is unnecessary to inquire whether the cases cited 
from this and other courts are in conflict,orif so which 
class of cases stands upon the better reason. The court 
in this case directed a verdict for the plaintiff, and in 
this wethink there waserror. * * * It may be 
conceded that the only obligation upon the plaintiff, 
as between him and the defendant, was to present the 
check at the bank for payment within the time pre- 
scribed by law, and, if payment was refused, to have 
the same protested, and notice of non-payment given 
to the defendant. If he had performed this duty, the 
defendant would bave been apprised of the default, 
and he would have had an opportunity to take such 
measures as he could to secure payment from Wood- 
ruff. Oneof the objects of requiring prompt notice to 
be given to indorsers and other parties secondarily lia- 
ble on commercial paper, in case of default, is that they 
may have an opportunity to secure themselves. 
Checks are supposed to be drawn against funds of the 
drawer, and prima fucie, where it is shown that the 
drawer's account was not good, the inference of injury 
from non-presentment would be rebutted. But where, 
asin this case, it is shown that the maker of the 
check was solicitous that it should ve paid; that he 
hadthe means of payment at command, and would 
have provided for or paid the check if payment had 
been insisted upon; that the holder was apprised of 
the facts, and, for the accommodation of the maker, re- 
frained from presenting the check, and presentation 
was delayed until open insolvency of the maker oc- 
curred, and he became, by the change of circumstan- 
ces, unable to provide for the check, it cannot be said, 
we think, that there was no legal evidence of injury to 
be submitted tothe jury The plaintiff, instead of tak- 
ing the usual course, undertook to deal with the ma- 








ker of the check in disregard of his primary obligation 
to the defendant. It was for the jury to pass upon 
the circumstances, and to find whether the conduct of 
the plaintiff imposed a pecuniary injury upon the de- 
fendant. To theextent of such injury the law ad- 
judges that the debt of the plaintiff has been paid. 
June 2, 1891. Carroll v. Sweet. Opinion by An- 
drews, J. 


NUISANCE — WHEN A PRIVATE NUISANCE GIVES A 
RIGHT TO RELIEF IN EQUITY—ADVERSE PUSSESSION. 
—Upon one side of plaintiffs’ lot was an alleyway which 
had been used by plaintiffs for more than forty years, 
and since 1883, for the purpose of carrying barrels from 
the street to the rear of plaintiffs’ property. Defend- 
aut’s easterly wall formed the westerly boundary of 
the alleyway, and plaintiffs’ cistern extended to the 
west line of defendant’s house; the door of the alley 
on the street was locked, plaintiffs having the key. 
Held, that as these facts justified a finding that plain- 
tiffs had acquired a title by adverse possession, the 
court in equity could interfere and prevent defendant 
from erecting new buildings, the foundation of which 
encroached upon the alley in such a way as to prevent 
the bringing in of barrels, without requiring plaintiff 
to first establish his title by an action at law. Second 
Division, June 2, 1891. Baron v. Korn. Opinion by 
Parker, J. 


RAILROAD—ELEVATED—1NJURY TO RENTAL VALUE. 
—In an action for loss in the diminution of rents by the 
construction of an elevated railway, where the testi- 
mony showed that the railway had diminished by the 
amount awarded the rents which would have been re- 
alized for the ordinary use of the property, requests 
to find that the house was used us a house of prostitu- 
tion, and that for such purposes the rental value had 
not been diminished, were properly refused as imma- 
terial. The principle that courts will not lend their 
aid to enforce any claim repugnant to justice, or bot- 
tomed upon an illegal transaction, or give relief con- 
trary to good morals or public policy, is familiar, and 
is founded upon the most obvious policy. The rule is 
most frequently invoked in cases on contract. Where 
a party seeks to enforce a contract obligation the con- 
sideration of which is illegal, or which provides for the 
performance of an illegal or criminal act, the case is 
plain. There is aclass of cases however where the 
contract sued upon appears to have some relation to 
an illegal transaction, or ina sense to spring out of it, 
where the courts have had difficulty in determining 
whether the contract fell within the principle. The 
sale of smuggled goods, or the sale of goods which the 
vendor knew were purchased to be smuggled, doing 
nothing to aid orin furtherance of the illegal purpose 
beyond the bare act of sale, are exceptions. The gen- 
eral doctrine in these and like cases was very exhaus- 
tively considered in the opinions on the argument and 
reargument in Tracy v. Talmage, 14 N. Y. 162, 210. In 
the present case the plaintiff is not seeking to enforce 
an illegal contract, nor indeed any contract at all. His 
claim is based upon a trespass, whereby he has been 
prevented from receiving rents from his house which 
he would have received except for the unauthorized 
use of the street by the defendants, and to restrain the 
further continuance of the trespass, except on condi- 
tion of compensation being made for the injury to the 
inheritance. The fact that the house had been used a3 
a house of prostitution did not enter as an element 
into the award of damages, nor could that fact be 
properly considered. If the plaintiff had sought to en- 
hance the damages on the ground that the rental value 
of the house as a house of prostitution had been de- 
preciated by the construction of the railway, and the 
award had been based upon that consideration, the de- 
fendants would have had just ground of complaint. 
If the fact had been found that the acts of the defend- 
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ants did not diminish the rental value of the house as 
ahouse of prostitution, it would not show or tend to 
show that the plaintiff had not been injured in the 
amount awarded by the court. The testimony showed 
that the railway had diminished by the amount 
awarded the rents which would have been realized by 
the ordinary useof the property. Weareof opinion 
that the requests tc find were properly refused. They 
were based upon a misapprehension of the doctrine 
that courts will not enforce universal or illegal claims. 
The particular use of the house had nothing to do with 
the injury suffered by the plaintiff, but the injury was 
wholly independent of such use. The occupation of 
the house as a house of prostitution was no justifica- 
tion of the injury of which the plaintiff complains. 
The plaintiff is not seeking to enforce any claim 
founded upon such occupation. The judgment neither 
sanctions nor encourages such use. It awards dam- 
ages which the plaintiff has sustained, however the 
house may have been occupied. The case of Ely v. Su- 
pervisors, 36 N. Y. 297, is quite analogous. It was there 
held that it was no defense to the liability of a county 
for the destruction of the plaintiff's house by a mob 
that the house was kept by her as a bawdy-house and 
a resort for thieves and criminals. June2, 1891. Law- 
rence v. Metropolitan El. Ry. Co. Opinion by An- 
drews, J. 


TAXATION—CORPORATIONS—‘‘ ACTUAL VALUE” OF 
CAPITAL STOCK.—Where, under section 3, chapter 456, 
Laws 1857, commissioners of taxes are to determine 
the assessed value of the capital stock of a corpora- 
tion, the thing to be taxed is the capital of the com- 
pany and not the shares of the stockholders. Such 
capital and surplus must be assessed at its own value, 
and when that is correctly known and ascertained, no 
other value can be substituted for it. Where its amount 
and value are undisclosed and unknown, the assessors 
may consider the market value of the share stock and 
the general condition of the company as indicative of 
surplus or deficiency, and of the probable amount of 
either. They may further resort to such means of in- 
formation when the amount of capital and surplus is 
disclosed, but the assessors have sufficient reason to 
disbelieve the statement, and such reason is founded 
upon facts established by competent proof. Whereithe 
corporation presents to the assessors a sworn state 
ment of its assets and liabilities, the truth of which is 
not questioned or doubted by the assessors, they have 
no discretion to assess the value of the capital stock at 
a larger sum independently of the established facts. 
June 2, 1891. People, ex rel. Union Trust Co., v. Cole- 
man. Opinion by Finch, J. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CARRIERS — INJURIES TO PASSENGERS — RIDING ON 
BAGGAGE-CAR—ASSUMPTION OF RISK. — A passenger, 
entitled to ride on a railroad train, and who was 
smoking, entered the forward compartment of a com- 
bination-car, which was arranged for persons smoking. 
The car was the rear car of the train, and the rear 
compartment of it was arranged for the carriage of 
baggage. He found every seat in the smoking com- 
partment occupied, and passed into the baggage com- 
partment. There was arule of the railroad company 
requiring those in charge not to permit passengers to 
ride in baggage-cars. But of this rule the passenger 
had no knowledge. He and other passengers had fre- 
quently before been permitted to ride therein without 
objection, and the conductor had accepted and 


punched their tickets while in that compartment, as | 


he did on the occasion in question. By the company’s 
negligence a train, proceeding in the same direction 





on the same treck, ran into the rear of the train on 
which the passcnger rode, and he was thereby in- 
jured. Heid, thut by taking his position in the bag- 
gage compartment, under such circumstances, the pus- 
senger took the risk of any injury from dangers in- 
herent in the construction or use thereof for the 
purpose of carrying baggage; but that his conduct, 
even if it be considered as contributing to an injury 
received from extraneous causes, such as a collision, 
could not be deemed to have been negligent, and that 
a charge to that effect was not erroneous. N. J. Sup. 
Ct., June 1, 1891. New York, L. E. & W. R. Co. v. 
Ball. Opinion by Magie, J. 21 Atl. Rep. 1052. 


CONFLICT OF LAWS—CARRIERS — LIMITING LIABIL- 
1ry.—Where, in another State, goods are delivered to 
a common carrier for transportation into lowa under 
a contract limiting its liability, valid where made, but 
void under the laws of Iowa, the contract is valid, 
and governs the liability of the carrier, though the 
loss occurs in this State. It is a fundamental rule, and 
one of almost universal application, that in case of a 
conflict of laws concerning a private contract the law 
of the place where the contract is made, and not where 
the action is brought, is to be considered in expound- 
ing and enforcing the contract, unless it is shown by 
the contract, or fairly inferable therefrom, that the 
parties intended that the law of another State or 
country should control their rights. In this case the 
parties contracted under the laws of Dakota, and the 
fact that such acontract is void in this State shows 
that it was intended that our law should not have any 
application to their contract. The question as to the 
validity of such contracts where part performance is 
contemplated in a State or country where the law, stat- 
ute, or the decisions of the court are in condict with 
the law of the place where the contract was made, has 
recently been exhaustively examined and discussed 
by the Supreme Court of the United States in the case 
of Liverpool & G. W. Steam Co. v. Phenix Ins. Co., 129 
U. S. 458. After a thorough consideration of adjudged 
cases the court announces its conclusion in the follow- 
ing language: ‘‘This review of the principal cases 
demonstrates, that according to the great preponder- 
ance, if not the uniform concurrence, of authority the 
general rule that the nature, the obligation and the 
interpretation of a contract are to be governed by the 
law of the place where it was made, unless the parties 
at the time of making it have some other law in view, 
requires a contract of aflreightment made in one 
country between citizens or residents thereof, and the 
performance of which begins there, to be governed by 
the law of that country, unless the parties when en- 
tering into the contract clearly manifest a mutual in- 
tention that it shall be governed by the law of some 
other country.”” We need not cite other cases in sup- 
port of the rule above announced. Many of them will 
be found in 2 Am. & Eng. Enc. Law, p. 834. A num- 
ber of these cases are plainly in point on the question 
under consideration. See also Hutch. Carr., p. 108. 
Iowa Sup. Ct., May 20, 1891. Hazel v. Chicago, M. & 
St. P. R. Co. Opinion by Robinson, J. 


CoRPORATION—CONTRACT—AGENCY—ULTRA VIRES— 
TRUST COMBINATION.—(1) Where a bill for injunction 
avers that a certain agreement, though signed only by 
the stockholders of defendant company, was in fact 
executed for and on behalf of the company, and that 
the stockholders were duly authorized and empow- 
ered to act for the company, and that the company 
had received the proceeds of the consideration of such 
agreement, it cannot be held on demurrer that the 
company is not bound by the agreement simply be- 
cause its name is not appended thereto, and such agree- 
ment purports to be only the individual undertaking 
of certain stockholders. (2) A trust agreement by 
which the stockholders of seven corporations, situated 
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in different parts of the country, acting for their re- 

spective companies, authorize trustees to purchase 
stock, bonds or property of any corporation or firm 
engaged in acertain business; to issue trust certifi- 
cates therefor; to organize corporations to carry on 
such business; to exercise control over corporations 
by the purchase of their stock; to sell any property 
other than stocks, and receive the purchase-money, 
and to receive the dividends on stock, interest on 
bonds, etc.; and after paying the expenses of the trust 
to declare dividends on the trust certificates —is be- 
yond the corporate powers of a Missouri corporation, 
and a covenant made by it, in consideration of admis- 
sion to the trust and of the benefits to be derived br 
its stockholders from the trust agreement, that it 
would not engage in the business for which it was or- 
ganized for a period of twenty-five years, is void, and 
the company will not be restrained by injunction 
from violating it. People v. Refining Co., 121 N. Y. 
582; Mallory-v. Oil Works, 86 Tenn. 598; State v. Dis- 
tilling Co. (Neb.), 46 N. W. Rep. 155; Mills v. Upton, 
10 Gray, 596. U.S. Cire. Ct., E. Dist. Mo., May 18, 


1891. American Preservers’ Trust v. Taylor Manufac- 
turing Co. Opinion by Thayer, J. 46 Fed. Rep. 
152. 


INJURIES—SERVANT—NEGLIGENCE OF FELLOW-SER- 
VANT.—In an action for personal injuries received by 
a longshoreman while engaged in helping to load the 
libelled steamship, aud alleged to have been caused by 
the negligence of the second mate, it appeared that it 
was not the duty of the latter to employ or discharge 
the men engaged in loading the steamer, or to superin- 
tend them; that those duties belong to the first mate; 
that the second mate held a subordinate position, and 
was engaged in rushing forward the work, and urging 
the men to greater exertion. Held, that the second 
mate was not a vice-principal, but a fellow-servant, of 
plaintiff, and that defendant was not liable. In the 
case of Daub v. Railway Co., 18 Fed. Rep. 625, is to 
some extent an aathority against my view of the law. 
But in that case the mate, who was not asecond mate, 
hired the party injured. In that particular that case 
differs from this. But I think that case, considering 
all of the facts presented inthe record, must be con- 
sidered as standing by itself. It is against the weight 
of authority in the United States Circuit Court for the 
Ninth Judicial Circuit of the United States. I find that 
in this case the second mate of the Walla Walla was 
a fellow-servant of the plaintiff, and that the defend- 
ant was not liable for his injuries. If the plaintiff had 
been injured through any negligence of the first mate, 
T should hold that the defendant was liable, but he was 
not. U. S. Cire. Ct., N. Dist. Wash., April, 1891. 
Hamilton v. The Walla Walla. Opinion by Knowles, 
J. 46 Fed. Rep. 198. 


INSURANCE — RENEWAL OF POLICY — PAYMENT OF 
PREMIUM.—A fire insurance policy provided that the 
company should not be liable by virtue of the policy, 
or any renewal thereof, until the premium had been 
actually paid. It had been the custom of the agent to 
make out renewals, deliver them and collect the pre- 
mium. Ten days before the policy expired the insured 
asked the agent to attend to its renewal, and he prom- 
ised todo so. Nothing more was done until the prop- 
erty was burned, six months afterward. Held, that 
the agent had not waived prepayment of the premium, 
and the insurance company could not be compelled 
to issue the renewal. [owa Sup. Ct., May 22, 1891. 
Zigler v. Phoenix Ins. Co. Opinion by Given, J. 


NUISANCE—OBSTRUCTION OF LIGHT — INJUNCTION. 
—The owner of a building, who occupied it as a store, 
cannot enjoin the erection of bay-windows on an ad- 
joining building, extending eighteen to twenty inches 





into the street, the damage which may result from 


the obstruction of the view being too remote and 
speculative to constitute the basis of a private action. 
Under the settled law of this State, the defendant's 
ownership of the fee to lot 4, mentioned in the fore- 
going statement, extended to the center of Main street, 
Such title however was subject and subordinate to the 
right of the public to use the street for the ordinary 
purposes of travel. In other words, the primary ob- 
ject of a public street or sidewalk in a city is for pub- 
lic travel. Jochem v. Robinson, 66 Wis. 641. It is not 
to be inferred from this however that even the public 
have the right to require the municipality or abutting 
lot-owner to keep the entire space, within the bound. 
aries of a street, open, free and safe for travel, but only 
such portions as have been used by the public for 
travel. Fitzgerald v. City of Berlin, 64 Wis. 207. When 
the defect or obstruction complained of is wholly outside 
of such portion so used by the public for travel, and 
not connected therewith so as to endanger the safety 
of such travel, there can be no recovery, notwithstand- 
ing the same was within the boundary lines of such 
street. Id.; Elliott Roads & S. 455. It is undoubtedly 
true, as suggested by the learned authors cited, that 
cities have a wide discretion in determining how much 
of a highway shall be devoted to the use of horses and 
vehicles, and how much shall be given to the sidewalks, 
trees, gutters and the like. Elliott Roads & S. 456. 
Suoh use is ordinarily regulated by municipal ordi- 
nances, as it is conceded was donein Oshkosh. When 
such use is so regulated, and the abutting owner uses 
the same in accordance with such regulations, he is 
not, in the absence of negligence, liable for accidents 
resulting from such use; and in such case the burden 
of proof is not upon him to show the necessity of such 
use. Denby v. Willer, 59 Wis. 240. This court has 
held that an abutting lot-owner may construct vaults 
or other areas under the sidewalk, with openings in 
the walk, if this is done in such a manner as not to in- 
terfere with or endanger public travel. Papworth v. 
City of Milwaukee, 64 Wis. 389. The same rule has 
been applied by other courts to a structure over a right 
of way. Sutton v. Groll, 42 N. J. Eq. 218; Atkins v. 
Bordman, 2 Metc. (Mass.) 457; Gerrish v. Shattuck, 
132 Mass. 235. In the case at barit is not the public, 
nor a traveller, nor the municipality, that is complain- 
ing of the structure in question, but an adjoining lot- 
owner abutting upon the same street. True, the com- 
plaint alleges that such bay-windows would obstruct 
travel upon the sidewalk, but it appears from the affi- 
davits, and is very obvious, that they would not un- 
reasonably obstruct such travel. Besides that ques- 
tion is not here involved. The plaintiff makes no com- 
plaint of any injury sustained as a traveller. This 
being so he is in no position to vicariously redress such 
public wrongs by private action. We have recently 
held, that to maintain a private action for a public 
nuisance, the injury sustained by the plaintiff must be 
such as not merely differs in degree, but in kind, from 
that which is sustained by the public. Zettel v. City 
of West Bend, 48 N. W. Rep. 379. The reasons for the 
rule, and the authorities in support of it, are there 
sufficiently stated. The bay-windows in question were 
only to extend out from defendant’s building a dis- 
tance of eighteen inches. They could in no way pre- 
vent access to the plaintiff's store. They might pre- 
vent persons near the buildings on the sidewalk north 
of them from seeing the front of his store, or persons 
at his store from seeing the stores north of the bay- 
windows on the same side. It 1s claimed that such ob- 
struction of vision interfered with and damaged the 
plaintiff's business. It is difficult to perceive how such 


obstruction could result in such damage, but assum- 
ing that it would, yet such damage would be too re- 
mote and speculative to constitute the basis of a pri- 
Wis. Sup. Ct., May 5, 
Opinion by Cassoday, J. 


vate action at law or in equity. 
1891. Hay v. Weber. 
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RECEIVING STOLEN GOODS—EVIDENCE.—In a crimi- 
nal prosecution for buying and receiving stolen prop- 
erty, under section 92 of the Crimes Act, where the 
evidence showed that the property was situated in one 
county, and the defendant was tried in another, and 
the only evidence connecting the defendant with the 
property alleged to have been stolen was the fact that 
he went from the county where he was tried to the 
county where the property was found, held, that there 
was no completed offense committed in the county in 
which the defendant was tried and convicted, and that 
such conviction was erroneous. Kan. Sup. Ct., May 9, 
1891. Statev. Rider. Opinion by Green, Comr. 





REMOVAL OF CAUSES--FEDERAL QUESTION—INTER- 
StaTe COMMERCE LAaw.—(1) An action against an inter- 
State common carrier by rail for damages caused by 
unjust discrimination in rates and charges against 
plaintiff as a shipper over its road, and in affording 
other shippers better facilities, and for unlawfully de- 
manding and receiving extortionate rates from plain- 
tiff, isan action arising under the Inter-State Com- 
merce Act, though not in express terms based on that 
act, and though an action would lie for the same cause 
at common law, is removable under the act of Congress 
of March 3, 1887, when the petition for removal sets up 
defenses based on the Inter-State Commerce Act. (2) 
The plaintiff may be content to rest his case on the com- 
mon-law liability of common carriers. but he cannot 
thereby deprive the defendant, as a carrier of inter- 
State commerce, of any defense it has under the Inter- 
State Commerce Act. A case arises under a law of the 
United States, whenever that law is the basis of the 
right, or privilege, or claim, or protection, or defense 
of the party, in whole or in part, by whom it is set up. 
It is enough that there is a Federal question in the 
case, whether it is relied on by the plaintiff or the de- 
fendant. (3) On a motion to remand, the court will not 
anticipate the trial of the case by construing the act of 
Congress and determining the rights of the parties 
thereunder. It cannot eliminate the Federal question 
from the case by a premature decision of it, and then 
remand the suit upon the theory that it no longer in- 
volves a Federal question. U.S. Cire. (t., Dist. Neb., 
May 6, 1891. Lowry v. Chicago, B. & Q. R. Co. Opin- 
ion by Caldwell, J. 48 Fed. Rep. 83. 


TENANTS IN COMMON — TRESPASS — INJUNCTION — 
TREES.—-(1) The owners of adjoining tracts of land are 
tenants in common of trves growing on the boundary 
line between the tracts. They stand upon ‘and draw 
sustenance from both tracts of land, and in the ab- 
sense of ashowing to the contrary, it must be pre- 
sumed that they are owned by the parties to this ac- 
tion as tenants in common. Dubois v. Beaver, 25 N. 
Y. 124; Griffin v. Bixby, 12 N. H. 456. When one ten- 
ant in common destroys the subject of the tenancy, he 
is liable to his cotenant for the damages he thereby 
sustains. Dubois v. Beaver, supra. A court of equity 
will, by injunction, restrain one tenant in common, at 
the suit of another, from doing a serious injury to the 
common estgte. 1 High Inj., § 344. It is well settled 
that the commission of a trespass may be restrained 
by injunction. Grant v. Crow, 47 Iowa, 633; 2 Story 
Eq. Jur., §§ 928, 929. It is said that an injunction will 
not be allowed to restrain the commission of a tres- 
pass where the recovery of damages in an action at 
law would be an adequate remedy for the injuries 
which would result from the trespass, if committed, 
and that to authorize such an injunction, the injury 
threatened must be irreparable. It was said in Wil- 
son v. City of Mineral Point, 39 Wis. 164, that “ an in- 
jury is irreparable when it is of such a nature that the 
injured party cannot be adequately compensated 
therefor in damages, or when the damages which may 
result therefrom cannot be measured by any certain 
Pecuniary standard.”’ It was further held in that case 


that the destruction of trees and shrubbery growing 
upon premises occupied as a home by the plaintiff 
would be, in a legal sense, an irreparable injury to him. 
(2) Where such trees serve to shelter and protect the 
buildings of one of such owners, the other owner may 
be enjoined from cutting them down, even though 
their presence is a damage to his land. (3) The fact 
that the owner seeking such injunction has himself 
cut down some of the trees does not authorize the 
other owner to cut down the rest of them. Iowa Sup. 
Ct., June 3, 1891. Musch v. Burkhart. Opinion by 
Robinson, J. 


WILL—WHEN A LIFE ESTATE IS GIVEN.—A testator 

gave his widow the “ use and benefit ”’ of all his estate 

during her life and as long as she remained his widow. 

It directed a payment of $500 to be made to his son; 

that after the death or marriage of his widow “ the 

balance ’’ of his estate should be divided between his 

son aud daughter, and that in case of remarriage his 

widow should be first paid $200. It authorized his 

executors tu sell his property, real and personal, to pay 

off debts and to keep the balance at interest until the 

property was divided as specified in the will. Held, 

that the widow did not take a fee but was entitled 
only to the income and in case of marriage to $200. 

The case of Campbell v. Beaumont, 91 N. Y. 464, is one 
of the strongest in support of the respondent's views, 
But there the gift was not limited by the words “‘ dur- 
ing her life,’’ or any similar words. The question arose 
on the subsequent clause, thatin case of her decease, 
the same or such portion as should remain should be re- 
ceived by her son Charles. The clause was held not to 
limit the prior gift. The very words ‘‘such portion 
as should remain” showed that some portion might be 
used. So in Crain v. Wright, 114 N. Y. 310, there were 
no words limiting the gift to life or widowhood. In 
Smith v. Van Ostrand, 64 N. Y. 278, there were the 
words “ during her natural life,”’ following a bequest 
of money in lieu of dower. The court said that they 
should construe this co give only a life estate except 
for a subsequent provision namely, that $50 was to be 
paid the widow as soon as practicable, and the residue 
in six months. The court thought that this peculiar 
provision showed that the testator intended that she 
should use what was necessary. If there had been no 
such provision, she would have had only the use of the 
income. No such provision exists here. In Matter of 
Cager, 46 Hun, 657, the words “ during the term of her 
natural life’’ were in the will. But there were also 
the words “at her disposal,” and the bequest and de- 
vise after the death of the wife were of the estate 
“that may remain at the decease of my wife.’’ These 
clauses were thought to give the wife more than a life 
estate. The question however arose only on an as- 
sessment of the inheritance tax. And there was no 
conflict on that point between the life tenant and the 
remainder. In Cohen vy. Cohen, 4 Redf. 48, the will 
gave the residue of which the wife should die pos- 
sessed to the children. This was construed us giving 
her a power of disposal. Similar in the case of Leg- 
gett v. Firth,6 N. Y. Supp. 158. Now in the present 
case unlike those cited by the respondent, the gift to 
the wife is expressly stated to be during the term of 
her natural life or during widowhood. So that the 
gift is by its express term limited to a life estate. Nor 
is there any thing in the disposition of the remainder 
after her life indicating that such remainder was con- 
fined to what the widow should not have disposed of 
during life. The word ‘‘balance,”’ used in the third 
item, evidently refers to the residue after paying Ers- 
kine his $500. Indeed it is evident that the testator 
could not have intended that the widow should use up 
the principal; because he provided for two legacies 
therefrom, viz.: that to Erskine and that tothe widow 





on remarriage. If she was authorized to use the whole, 
there would be no need of giving her $200 of the ‘prin- 
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cipal at ber remarriage. The views above stated are 
supported by Taggart v. Murray, 53 N. Y. 234; Mil- 
lard’s Estate, 9 N. Y. Supp. 127; Carpenter v. Carpen- 
ter, 2 Dem. 534; and they result from a cousideration 
of the language of the whole will. Roseboom v. Rose- 
boom, 81 N. Y. 358. They are consistent also with the 
circumstances, at the time the will was made and at 
the time of testator’s death. The testator left surviv- 
ing his widow, aged forty-four, his son, aged fourteen, 
his daughter, Mary Etta, aged four. It was natural 
that he should give the use of the property to his 
widow for life or till remarried; and the principal af- 
ter her death to hischildren, * * * We think the 
widow was by the will entitled only to the income and 
to the $200 in case of remarriage. N. Y. Sup. Ct., 
3d Department, May 21, 1891. Matter of Swan. Opin- 
ion by Learned, P. J. 38 N. Y St. Rep. 88. 





EMMET’S GRACEFUL TRIBUTE TO AMERI- 
CAN JUDGES. 


B. PROCTOR, in a recently-published memoir of 

« Curran, Thomas Addis Emmet, Tone and Plun- 
ket, gives the following description of a scene in the 
United States Supreme Court, in which Emmet paid a 
beautiful tribute to American judges: 

“During Emmet’s early practice at the American 
bar, he found it impossible to divest himself of the 
manner and habits of the Lrish bar. This was particu- 
larly the case in addressing the judges, whom, in con- 
formity with the practice in his own country, he often 
addressed as ‘My Lords,’ instead of ‘ your honors,’ ac- 
cording to the American custom. On one occasion 
in an argument before the United States Su- 
preme Court, Chief Justice Marshall presiding, he 
said: ‘And now, my Lords, I will attempt to answer 
the argument of my distinguished opponent.’ Mr. 
Webster, who was opposed to him, courteously said: 
‘The eminent gentleman forgets that we have no 
titled aristocracy in this country, and no lords sit on 
the American bench.’ ‘I am happy to be thus re- 
minded of that,’ said Emmet, ‘and yet,’ he continued, 
‘all American judges, before whom [ have had the 
honor to stand, if they do not in reality have the title 
of ‘My Lords’ bestowed upon them by subservience to 
an oppressive aristocracy, are by the sovereign power 
of a free and enlightened people, and their own vir- 
tues, learning and purity, made lords of the jurispru- 
dence of a great uation.’ ”’ 


——_—_—_»—___—— 


NOTES. 


N the course of an editorial on the baccarat case, 
in the Journal of Jurisprudence and Scottish Law 
Magazine, the writer says: ‘The one bright spot in 
the whole sorry business was the consummate skill 
shown from first to last in the conduct of the plain- 
tiff's case by the solicitor-general for England. Noth- 
ing could excel the brilliance, the fearlessness and the 
sterling forensic ability of his concluding speech to the 
jury.” 


A Canadian correspondent writes us: “A few weeks 
ago Miss Clara B. Martin applied to the benchers of 
the Law Society of Upper Canada for admission to the 
law schoo] at Osgoode Hall. The committee to whom 
the matter was referred has just reported against the 
application; the conclusion of their deliverance was 
as follows: The committee submit that authority was 





not intended to be granted to the law society vo ad- 
mit women as members thereof, and that the statutes, 
rules and regulations aforesaid do not authorize it, and 
that the prayer of the petition be not granted. It was 
decided that a copy of the recommendation should be 
sent to every member of the convocation, and that the 
matter be considered at the meeting to be held on Sep. 
tember 15. Ladies however are figuring weli (in every 
sense of the word) in Ontario as members of the med:- 
cal profession, and the Province has for years past al- 
lowed unmarried women and widows to vote at the 
elections of municipal officers and school trustees, 
upon the same terms as the members of the other sex. 
So the present generation may hope to see lady prac- 
titioners with stuff gowns over silk dresses arguing 
with judges, and deluding poor jurors in Ontario.” 





Are you a collector of curious coincidences? If you 
be such a gatherer here is a sufficiently noticeable one. 
On February 10, 1836, there was tried in the Court of 
King’s Bench, before the lord chief justice of Eng- 
land, anaction for defamation, the plaintiff being a 


-noble lord and the defendant a gentleman of position, 


and a member of Crockford’s, Graham’s and the Ben- 
tinck clubs. The slander was to the effect that the 
noble plaintiff had cheated at cards. The leading 
counsel for the plaintiff was the attorney-general of 
the day, Sir William Follet, who in his opening speech 
denounced the accusation of cheating as a deliberate 
conspiracy to ruin his client. After a great deal of 
unsavory evidence the jury returned a verdict for the 
defendant, but what do you think was the name of the 
defendant? It was Cumming. No connection at all, 
I should say, of the unfortunate gentleman who as 
plaintiff has come to grief in the baccarat case; still 
the occurrence of the same name in two kindred ac- 
tions, with so wide a gulf of time between them, is 
strange enough. Thus writes Mr. George Augustus 
Sala, in his ‘‘ Echoes of the Week,” in the Manchester 
Evening News of the 13th instant: ‘I read in the re- 
port of the trial of De Ros v. Cumming, that ‘ the case 
had excited much interest in fashionable circles,’ and 
the court was excessively crowded. So you see that 
there is not much ground for the dolorous jeremiads 
to which we have had to listen lately about the pres- 
ence of ladies of fashion at crapulous trials being an 
unmistakable symptom of the degeneracy of the age. 
The Jadies flocked to the House of Lords when the 
Duchess of Kingston was tried for bigamy, and to 
the Old Bailey when the Rev. Dr. Dodd was tried for 
forgery. The last-named criminal was quite a fash- 
ionable lion. *My Lord Chesterfield's tutor; chaplam 
to the Magdalen Hospital, my dear; preached such 
sweet sermons. Ah! Ithoughtso: Guilty. Have you 
a little more ratafia left in your flask, dear Lady 
Betty?’ Bless the ladies! Why should they not 
amuse themselves whenever they have a mind thereto? 
I had a peep at the dear creatures last Monday in the 
Queen's Bench Division Court, Lord Chief Justice 
Coleridge presiding. The baccarat case was in full 
swing, and a portly matron, ‘ beautifully gowned, as 
the society papers have it, was under exafination or 
cross-examination; I’m sure I don’t Know which. lL 
thought the proceeding the reverse of interesting, and 
found the stuffy atmosphere of the court—redolent as 
it was with the mingled odors of forensic wig-powder, 
black bombazine, hair oil and feminine scent-bottles, 
to be rather provocative of headache. Still it was a 
sight to see the ladies, for whose accommodation rows 
of stalls had been arranged on the very bench to the 
right of the judge. How they seemed to be enjoying 
the trial, to be sure! There was only one thing .ack- 
ing; it wanted music. A snatch from the gambling 
chorus in ‘ Robert te Diable’ would have been admir- 
ably appropriate.’’—Law Journal. 
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HE retirement of Sir James Fitzjames Stephen 
from the English bench, is an event deserving 
of more than a passing notice. Probably no Eng- 
lish judge of our time, excepting the late Chief 
Justice Cockburn, has been more highly esteemed 
in this country than the retiring justice. Whether 
it was the distinction of his combined literary and 
judicial career, or his invaluable researches *» legal 
history, or the vigor and independence of his mind, 
that has won him his circle of friends and admirers 
on this side of the water, that circle is both large 
and influential. More than one society of law stu- 
dents in America has borne the name of the author 
of the history of the criminal law of England, and 
many, especially of our younger lawyers, have been 
wont to regard him as the chief ornament of the Eng- 
lish bench. We are now told that we have overesti- 
mated him; that his general (and this includes his 
transatlantic) reputation was due largely to his his- 
torical and philosophical writings, and that his judi- 
cial career was something of a disappointment to his 
friends and to the English bar. It is conceded that 
he is a man of extraordinary mental powers and of 
great endowments; that he is learned, acute ead 
industrious. But it is said that his powers are 
those of the student and philosopher rather than of 
the lawyer or judge; that he is ‘‘# jurist rather 
than a practical lawyer,” and that he has been a 
conscientious and capable, but not distinguished 
judge. Very likely this nearer estimate of the man 
is the truer one. The judge is not a prophet, and 
need not go abroad to find the honor due him. ite 
is best known and most fairly estimated by the pub- 
lic he serves, especially by the bar over which he 
presides. Indeed, no man is surer of swift, accu- 
rate and yet charitable judgment, based upon his 
fitness for the work he has undertaken, than is the 
judge on the bench at the hands of this bar and 
public. Accordingly we resign the retiring justice 
into the hands of our brethren of the English bar, 
assured that they will mete out to him neither more 
nor less than he has deserved gt their hands. 


However this may be, Justice Stephen’s retire- 
ment was invested with a very unusual degree of 
pathos, owing to the circumstances under which it 
was effected. It appears that his performance of 
his judicial duties on one or two recent occasions, 
failed to give satisfaction to that hydra-headed and 
extremely sensitive monster, the British Public, and 
that the justice was promptly accused of the crime 
of senility (he is sixty-two years of age!) and failing 
powers. Now, the British Public has for its voice, 
that multitudinous oracle, the British Press (just as 
our own infallible Public Opinion utters its inspired 
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voice through the American Press), and proceeded 
at once, without more ado, and by the summary 
process which is so dear to its heart, to try and con- 
vict its eminent victim and depose him from the 
bench. He seems at first to have had some thought 
of resisting this arbitrary decree— the legal and 
judicial habit of mind being strong within him — 
and consulted his associates on the bench, eminent 
physicians and the leaders of the bar, all of whom, 
with one accord and with apparent sincerity, as- 
sured him that they found no lack in him. But he 
finally and, we think, wisely yielded to the immut- 
able decree of the omnipotent powers, and accepted 
his sentence with a very good grace. The impres- 
sive ceremonial with which he took his leave of the 
bench and bar, — graced as it was by the presence 
of the lord chief justice and the judges of England, 
as well as of all the leaders of the greatest bar in the 
world — may well in some degree have soothed the 
wounded feelings of the retiring jurist. His own 
remarks on the occasion, in responding to the well- 
chosen, eulogistic words of the attorney-general, 
were in the nature of a protest against the injustice 
of the proceeding, but were marked throughout 
with good taste, dignity and feeling. Probably the 
unusual honor of a baronetcy, the therapeutic value 
of which we do not profess to understand, was an 
additional consolation not to be despised. 


There is a lesson in this incident for our English 
brethren if they will but see it. There could hardly 
be:a better illustration than this case affords, of the 
vaiue of a retiring limit of age for judges, such as 
we have adopted in this State. Such a provision is 
no less advantageous to the judge on the bench than 
it is to the public for whose benefit it is primarily 
intended. It operates to protect him against the 
unfounded suspicion of failing powers as well as 
against the dread of such suspicion. Such an inci- 
dent as that of the forced retirement of an eminent 
judge, while still in the possession of unimpaired 
faculties, under the pressure of a popular suspicion, 
adds a new terror to the judicial office. Who will 
be the next one to be accused — by a disappointed 
litigant, it may be, or by a partisan or venal press 
of having outstayed his usefulness upon the bench? 
If the date of Justice Stephen’s retirement had been 
fixed by law, probably the question of his capacity 
would never have been raised, or at least would not 
have been pressed. It is the dread of an indefinite 
continuance of the alleged incapacity, which impels 
the popular mind to the indelicacy or brutality of a 
direct attack upon the suspected official. It may be 
said that our law, in fixing the limit of age at sev- 
enty years, too often, perhaps in a majority of cases, 
cuts off the career of its judges in the fullness of 
their powers, and deprives the State of their servi- 
ces just when they are of the most value to it, and 
this is doubtless true. Let us express the hope that 
it will do so in all cases, and that it may never be 
necessary to invoke the law to remove a judge who 
lags superfluous on the bench. It is true that such 
a law would have cut short Mansfield’s prilliant car- 
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reer on the bench by thirteen years, and would have 
deprived our Constitution of ten years of Marshall’s 
fostering care; it would have shortened Taney’s 
administration of his high office by seventeen years 
(in which case there would have been no Dred Scott 
decision), and would drive Lord Chief Justice Cole- 
ridge into retirement in this year of grace. It has 
recently deprived the Court of Appeals of this State 
of the services of one of its ablest and most distin- 
guished members, and will this year cause the re- 
tirement from the bench of the Supreme Court in 
this department of a judge distinguished alike for 
profound learning and for the uniform excellence of 
his judicial opinions. But this is a penalty which 
we cheerfully pay — the State on the one hand, the 
judges on the other— for security. The limit is, 
to be sure, an arbitrary one. It may be that a later 
date would be better (though we do not think so), 
and in the gradual lengthening of life and postpone- 
ment of decay which, we are assured, the new era 
in which we live is bringing in, it may be assumed 
that a later limit will ultimately be fixed. But this 
is, after all, mere matter of detail, the essential thing 
being to have a definite limit of age, well within 
the anticipated period of senile decay, at which 
judges shall, by operation of law, retire from the 
bench. The benefits of this plan are completely 
missed by the Federal law, which makes the retire- 
ment of the judges of the Supreme Court of the 
United States voluntary, merely holding out to them 
the inducement of a retiring pension. An ambitious 
judge, sure of his powers, will usually prefer the 
congenial activity of the bench to the retirement 
proffered him, and one whose powers have fallen 
into decay might cling to his seat from inability to 
comprehend his weakness or from sheer obstinacy. 
It is true, a public sentiment might be generated 
or a custom established under such a statute as the 
act of Congress, which would have the practical ef- 
fect of retiring judges at the age contemplated by 
the act, but this would be a very uncertain and in- 
direct way of getting at a result which our statute 
accomplishes with certainty and directness. We 
believe we are safe in asserting, that the law has 
given general satisfaction in this State, and that the 
bench and bar, as well as the people at large, are 
almost unanimously in favor of it. We have no 
hesitation therefore in recommending our example 
to the attention of our English brethren. We have 
given them other laws, and will not withhold this 
from them. 


NOTES OF CASES. 

N Munson v. Munson, New York Supreme Court, 
General Term, Third Department, May 21, 1891, 

38 N. Y. St. Rep. 7, the parties were married and 
subsequently became domiciled in this State. The 
husband left his wife and went to California, solely 
to get a divorce. This was procured, but upon evi- 
dence known to him to be false. The wife was 


served by publication and service by mail was made 
upon her in New Jersey, where, as the husband 





swore in the proceeding, her residence was. Upon 
obtaining the divorce he returned to this State, and 
has remarried here. He married one Flint. In an 
action by the first wife for an absolute divorce on 
the ground of adultery, committed with the person 
Flint, held, that as both parties to the California 
divorce were, in the view of the law, residents of 
this State, the service upon the wife did not confer 
jurisdiction, and the decree of the California court 
was invalid in this State. Learned, P. J., said: 
‘‘The argument of the defendant in this case is that 
even if he were in fact a resident of New York, and 
not of California, and even if he went to California 
with intent of fraudulently procuring a divorce, and 
even if by his own false testimony he induced the 
court of California to hold him to be a resident of 
that State, and to hold that this plaintiff deserted 
him, and although this plaintiff never appeared in 
that action, and never was served with process in 
California, and although she has always been a resi- 
dent of New York, yet that the judgment in Cali- 
fornia is binding onher. We do not think such is 
the law of this State. In Ruger v. Heckel, 85 
N. Y. 483, the defendant and her former husband 
had been residents of this State. She had brought 
an action against her former husband, and after 
personal service on him, she had obtained a divorce. 
She then married Ruger, who knew these facts. He 
afterward brought this action to have the former 
decree of divorce annulled. The court held that the 
action would not lie. The plaintiff was a stranger 
to the former action, and the parties to that former 
action were bound by it. Both had appeared 
therein. So in Kinnier v. Kinnier, 45 N. Y. 535, 
where the question arose as to the validity of divorce 
in Illinois, Both of the parties to that divorce were 
in Illinois when the action was commenced, and the 
defendant appeared therein. And though it is stated 
that there was collusion, yet both parties were act- 
ually in Illinois, and both appeared in the action, 
These are cases where there had been an appear- 
ance by the defendant in the divorce action. The 
case of Hunt v. Hunt, 72 N. Y. 230, was one very 
carefully considered, and at page 241 the court say 
that a valid judgment in divorce may be rendered 
against a defendant not within the territorial juris- 
diction during the progress of the suit, if that be 
the place of his citizenship and domicil, though he 
is not served personally and has not appeared; but 
the court say that there are numerous authorities to 
the effect that a judgment of another State against 
a resident of this State, who has never been a citi- 
zen of that, without personal service of process ot 
voluntary appearance, is not a valid judgment, and 
may be inquired into by. our courts, and on such 
facts appearing may be disregarded as without jur- 
isdiction. That was the case of a service out of the 
State upon a defendant who was held to be domi- 
ciled within the State at the time of the service, and 
therefore amenable to the laws and process of the 
State where the action was commenced. There 18 
nothing in the case of Cheever v. Wilson, 9 Wall. 108, 
contrary to this view. Because there was an answer 
put in by the defendant in the action for divorce 
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parties was had. Further, in Hoffman v. Hoffman, 
46 N. Y. 30, it was held that the record of the 
divorce action in another State was not conclusive 
as to jurisdiction. To the same effect is Kerr v. 
Kerr, 41 N. Y. 272. And in Hoffman v. Hoffman 
the court of this State did decide that the plaintiff 
in the Indiana divorce action was not a resident of 
that State, and that the judgment was a fraud, 
although that judgment purported to show that 
such plaintiff was such resident. The early case of 
Borden v Fitch, 15 Johns. 121, laid down the same 
doctrine. And it bears a noticeable resemblance to 
this present case, because there also the plaintiff in 
the Vermont divorce action charged his wife with 
willful desertion, which charge, the court says, was 
false and known to be so by that plaintiff. In the 
view of these decisions, we think that thfe learned 
justice who tried the case had a right to consider 
whether the defendant was really a resident of Cali- 
fornia when he commenced the action, or whether 
such pretended residence was only colorable; and 
we think his decision on that matter was correct. 
Cooley Const. Lim. 401. Here the present case 
stands in marked contrast to that of Maynard v. 
Hill, 125 U. 8. 190, strongly urged by the defend- 
ant. In that case Maynard and his wife were dom- 
iciled in Ohio. He went away and took up his res- 
idence in Oregon, and continued to reside there till 
his death. While residing there the Legislature of 
the Territory passed an act annulling this marriage. 
The question which arose was respecting the right 
of his divorced wife to certain land. The court 
held that a Legislature, not prohibited, might pass 
an act granting a divorce; that the husband was a 
resident of Oregon, and that the act was valid. The 
court do nof hold that such an act would be valid 
if neither party had been a resident. It seems to 
us hardly necessary to quote at any length from the 
decisions in People v. Baker, 76 N. Y. 78; O'Dea v. 
O'Dea, 101 id. 23; Cross v. Cross, 108 id. 628. They 
seem to be conclusive to sustain the judgment be- 
low, and in the last case it may be noticed that it 
is again asserted that it was competent in that 
tase to disprove the recital in the Illinois decree, 
that the defendant was resident there when he ob- 
tained it. Even the elaborate dissenting opinion in 
the O’Dea case claims that the decree of divorce in 
another State, obtained without personal service, is 
binding only when the plaintiff is a bona fide resi- 
dent of the State. The doctrine of these cases is 
again affirmed in Jones v. Jones, 108 N. Y. 415, 
although in that case the appearance and answer of 
the defendant in the Texas suit was held to make 
the same binding on him. In fact the defendant 
practically admits that the decisions of the Court of 
Appeals above cited are fatal to his case unless they 
are overruled by the case of Maynard v. Hill, or made 
ineffectual by the stipulation. We have considered 
the question on the fact as fouad by the trial court, 
that defendant never actually changed his residence. 
In Williams v. Williams, 25 N. Y. St. Rep. 183, the 
husband and wife had been living apart for some two 








years, owing to the husband’s unreasonable require- 
ments. Then the husband left New York State, 
took up his residence in Minnesota, and there pro- 
cured a judgment of divorce a vineulo, The wife 
brought this action for separation on the ground of 
abandonment. On the authority of the O’Dea case 
the Minnesota judgment was excluded and the 
plaintiff's action sustained. So that it was held 
that the wife could maintain this action, although 
the husband had taken up his residence in another 
State, and had there procured a judgment of divorce 
a vinculo, The view probably was that the depart- 
ure of the husband was an abandonment, and gave 
a right of action which the wife might prosecute in 
this State, notwithstanding his change of residence. 
Jacobs Dom., § 224. It is not necessary for us to 
apply that doctrine here. We need not consider 
what would be the rights of the wife if the husband 
should bona fide change his residence, and she should 
refuse to go with him, and if he should thereafter 
obtain a divorce in the State of his new residence 
by publication against her. There remains another 
point to consider. Under the decisions in Van 
Voorhis v. Brintnall, 86 N.Y. 18, and Thorp v. Thorp, 
90 id. 602, the marriage in California between de- 
fendant and Susan Flint, being valid, is valid here. 
Therefore the defendant says that he is not guilty of 
adui!tery in this State. The first case however was 
a question as to inheritance of property. In the 
second the defendant, being sued fof divorce on the 
ground of adultery, set up the alleged invalidity of 
his marriage with the plaintiff, on the ground that 
by a previous decree of divorce he was forbidden to 
marry, and that he married in Pennsylvania to avoid 
the prohibition. Thus in neither of these cases were 
the rights of the wife involved, in respect to whom 
an invalid decree of divorce had been fraudulently 
obtained. It is plain that those cases are not con- 
sidered by the Court of Appeals to disturb the doc- 
trine we have laid down, since the O’Dea case and 
the Cross case are subsequent to those just cited.” 


In McDonald v. State, Supreme Court of Wiscon- 
sin, May 5, 1891, 48 N. W. Rep. 863, it was held 
that a statute requiring prisoners to be resentenced 
where, by reason of irregularities subsequent to ver- 
dict, the judgment is reversed, is not unconstitu- 
tional as putting defendant twice in jeopardy. 
Orton, J., said: ‘‘The pronouncing of the proper 
judgment in thig case by this court, or by the court 
below, upon the reversal of the former judgment, is 
not putting the defendants the second time in jeop- 
ardy for the same offense. ‘ Jeopardy ’ ‘is the situ- 
ation of a prisoner when a trial jury is impanelled 
and sworn to try his case upon a valid indictment 
(or information), and such jury has been charged 
with his deliverance.’ Bouv. Law Dict. The fol- 
lowing cases are cited to this definition: State v. 
McKee, 1 Bailey, 655; Weinzorpflin v. State, 7 


Blackf. 191; Com. v. Jenks, 1 Gray, 491; State v. 
Burke, 38 Me. 574; Com. v. Cook, 6 Serg. & R. 586; 
MeFadden v. Com.,'23 Penn. St. 12; State v. Roe, 12 
Vt. 93; 1 Bish. Crim. Law, § 660; People v. Good- 
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win, 18 Johns. 206; U.S. v. Gilbert, 2 Sumn. 60; 
U. S. v. Haskell, 4 Wash. C. C. 402. The accused 
must be put on trial, and the jury impanelled and 
sworn, to place him in jeopardy. To put him twice 
in jeopardy, he must be again put upon his trial, 
before a jury impanelled and sworn, and charged 
with his deliverance. Com. v. Fitzpatrick, 121 
Penn. St. 109; Hilands v. Com., 111 id. 1; State v. 
Parker, 66 Iowa, 586; Whitmore v. State, 48 Ark. 
271; Adams v. State, 99 Ind. 244. Such is the im- 
port of all the cases in this country that I have been 
able to find. I do not think that any court hasever 
held that resentencing a person on the same verdict 
is putting him in jeopardy twice for the same of- 
fense, for it would be contrary to the legal signifi- 
cation of the term, and in violation of its accepted 
sense and meaning. The learned counsel presented 
an able argument, and cited many cases, to show 
that the said statute is unconstitutional for this rea- 
son, but not one of the cases had any bearing on the 
question. They were cases in which it is held 
that the court had no power, authority or jurisdic- 
tion to pronounce the proper judgment after a re- 
versal of an illegal judgment, and it was because 
there was no statute that authorized it. In other 
States where such a statute exists the question has 
never been raised, so far as it is known to us. So 
far the plaintiffs in error have not suffered any in- 
jury, for the former judgment was lawful for 
the term of ten years, and the excess of time beyond 
that only is illegal; and they will not, if the proper 
judgment is entered nunc pro tune, as it should be.” 


In Rosenberg v. Staten Island Railway Oo., New 
York Court of Common Pleas, Special Term, March, 
1891, 38 N. Y. St. Rep. 106, it was held that two 
actions for damages, one for injury to the person 
and the other for injury to property, each of such 
injuries resulting simultaneously from the same act 
of negligence, may be consolidated on motion. 
Pryor, J., said: ‘‘ Hitherto the argument has pro- 
ceeded on the hypothesis that the-complaints ex- 
hibit two several causes of action; but is itso? In 
both cases the cause of action is the negligence of 
defendant in running its train, and oneand the same 
act of negligence is alleged as the occasion of each 
injury. In other words, by the same tort plaintiff 
is damaged in person and property; the tort is sin- 
gle, while the effects of it are double; and the ques- 
tion is, are there two several and separate causes of 
action? Oris there but one cause of action, 7. e., 
defendant’s negligent act, attended however with 
injurious consequences both to his person and prop- 
erty? And since for a wrong plaintiff must recover 
all his damages, present and prospective, in a single 
action, would not a judgment in one of these actions 
be a bar to the other? Is not plaintiff here ‘ split- 
ting up’ a single cause of action into two? How- 
ever this may be, to spare the expense and vexation 
of two trials when one will suffice for all the pur- 
poses of justice, these actions should be consoli- 
dated.” See Brunsden v. Humphrey, 14 Q. B. Div. 
141; 38 Eng. Rep. 1; 24 Am. L. Reg. (N. S.) 369, 
note; 31 Alb. L. J. 329, 








FROM OUR TRAVELLING EDITOR. 


‘THE first reflection that the traveller makes on ar- 

riving at Liverpool is that it is a foolish thing to 
constitute that city the principal port for transatlantic 
steamers, when there is not sufficient water except at 
high tide to enable the ships to go up to the town, and 
the passengers have to be lightered for a sonsiderable 
distance, with a good deal of delay and annoyance. 
How the English would growl at a similar delay at 
New York! But spite of the efforts to change the port 
to Milford Haven, it is not probable that Liverpool 
will lose her advantage in many years. 

The first glimpse of England is indescribably grate- 
ful to the traveller who has seen nothing but a wide 
waste of water for eight days. Why Erin should be 
distinguished by the appellation of ‘* green,” it is dif- 
ficult to understand. Ireland cannot.possibly be 
greener than England. This ancient and highly-culti- 
vated garden presents the most entrancing pastoral 
landscape conceivable. England is truly the land of 
verdure. 


The ivy creeps on the tower wall, 
The grass softly cushions the plain 

The wavering welcome shadows fall 
On turf ’twixt the sun and the rain; 

The weeds grow rank in the castle moat, 
The woodbine encircles the tree, 

The branches droop o’er the vagrant boat, 
Anddrip on my boatmaid and me; 

The blades shoot sparsely between the stones, 
The leaves flicker high on their perch, 

There’s moss on covert of mouldering bones, 
There’s a verger in every church! 


The first item of dissatisfaction in Europe is afforded 
by the railway system. In spite of the truckling of 
Richard Grant White, | maintain that in comparison 
with our own, it is very unsatisfactory, except in point 
of speed. The coaches are so short and light that they 
sway dreadfully at high speed. I never was so terribly 
shaken upas on the fast express from London to Folk- 
stone. The compartment system is unpleasant unless 
a party of six or eight are travelling together. The 
luggage system is infinitely inferior to our own, and 
why it is persisted in I cannot conceive unless it is for 
the purpose of compelling the payment of fees to por- 
ters. Then there is the serious absence of retiring- 
rooms on the trains (except in first-class coaches) on 
which I have commented before. Although the Eng- 
lish lack the checking system, it must be admitted that 
the employees ure wonderfully skillful in identifying 
and handling luggage. Spite of this however our party 
at Chester had to climb intothe luggage coach and 
hand out our own “ boxes.” Nobody offered usa fee 
therefor. Then the charges for extra luggage are ex- 
orbitant, especially on the Continent. The limit of 
one hundred pounds in England and fifty on the Con- 
tinent subjects the passenger to large exactions. As 
for sleeping cars, they are naturally not much in use 
in England, but from Paris to Geneva the charge for 4 
single berth is thirty-four francs, or nearly $7—a most 
outrageous robbery. 

Then 1 must be permitted a growl about the hotels. 
The rooms are everywhere large, clean and inviting, 
and the beds are excellent, but the table at the Grosve- 
nor in Chester, the Langham at Oxford, and the Met- 
ropole in London is very poor. There is no such thing 
asa decent cup of coffee at any hotel in England, so 
far as I know, and the only really good dinner I had 
was at the Red Horse Hotel at Stratford. I wish to 
speak gratefully however of the London Criterion and 
Gayety restaurants, where we had good dinners for 
three and sixpence sterling, and especially of Gian- 
velli’s chop house, 49 Strand, where every thing is good 
and very cheap, even the coffee, and they charge you 
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for strawberries only one-fifth of the exaction at the 
Metropole. The service at the hotels is perfectly 
abominable, although they charge you three shillings 
aday per room for it. The waiters do not know any 
thing, and even fees do not materially increase their 
intelligence. I did not get a decent piece of roast beef 
in Loudon (except at the Red Horse aforesaid), but I 
did not have time to look up the American roast 
beef. 

One more growl—about the barbers. They are per- 
fectly barbaric everywhere. In the country towns 
their appliances would disgrace a tavern in a mining 
district in the West. There is no such thing as a bar- 
ber in a hotel in England, except at two hotels in Lon- 
don, and there they charge you a shilling for a shave. 
The guild of barber-surgeons seems to have degener- 
ated into mere surgeons. One fellow at Stratford pro- 
posed to let a young boy apprentice operate on me, but 
having heard him say to the lad while he was skinning 
one of my predecessors, ‘‘ Lay your razor down flat at 
the eel, and you'll find it go heasier and not urt,”’ I in- 
continently fled. The barbers don’t get to work till 
9o’clock, generally. One at Chester, after he had 
completed what he proposed to do, handed me a towel 
to “ wipe myself hoff!’’ The barbers are just as bad 
in Paris, but.their appliances are better, and they 
charge only half a france for taking one’s hide off, but 
“friotion’”’ (i. e., brushing by machinery) ‘‘ with bay 
rum ” costs a franc extra. 

One more growl and I have done growling. This is 
directed against the reckless ‘‘ restoration’ of the 
beautiful old architecture of the country. It has been 
carried to that extent that the ancient edifice is fre- 
quently like the old knife with new blades and new 
handle. Better than this ill-advised zeal are the en- 
chanting ruins of St. John’s Church at Chester, which 
contrast very favorably with the smart restorations of 
St. Mary’s-on-the-Hill. I must drop into poetry here 
—plain prose is inadequate: 


Restoration is not had 
In hanging or in drowning, 
Or for those examples sad 
Of puzzling over Browning. 
But the vilest English age 
Was the Restoration. 
From the Roundhead brutal vags 
To Cavalier dissipation. 
Puritan iconoclasm, 
With its broken noses. 
Gives esthetic souls a spasm 
And to wrath exposes; 
But the ruthless whitewash brush 
Of the smart restorer 
Makes the blood to temples rush 
Of the old-adorer. 
Specially in architecture, 
Every Brand-new master 
Is unwilling to respect your 
Reverence for old plaster. 
Scraping, gilding, casing in, 
Piecing out and scouring, 
Glazing, as there ne’er had been 
Trace of Time's devouring ;— 
As the dame with rouging bold 
Cheats the ardent lover, 
So the new from what 1s old 
One can scarce discover. 
Keep the gargoyle’s broken grin, 
Keep the crazy gutter, 
Keep the rusty lanterns in 
Which no candles sputter; 
Put a ban upon the paint, 
Level not the paving, 
Don’t repair the shattered saint, 
Let him do his saving, 
So where admiringly one stays 
To feast upon the mouldering view, 
This sign may not offend his gaze: 
“ Restored in eighteen sixty-two.” 





Let me now offer you a number of disconnected, 
common-place observations which you will not fiud in 
the guide-books. 

The best way to see London life is from the tops of 
the busses. This may also be true in Paris, but I have 
not yet found a bus there which was not labelled 
** complet.” 

The cabbies in Paris all look alike—all short, stout 
and red-faced; they are better natured and more hon- 
est than those in London, but I have not much fault 
to find with the latter. 

There isa tradition that the English women are 
stout,and so they are—very. My daughter could not find 
a pair of five-and-a-half glovesin London. But they 
are also very scraggy- I saw both kinds at the Royal 
Academy in great quantities. And such dressing—and 
such undressing! The English wemen have certainly 
the worst taste in both. 

The grandest show place in Paris is the drive in the 
“ Bois.” Rotten Row is nothing in comparison. The 
French horses are the finer, and the Frenchmen are 
the better riders. The establishments are not on the 
whole so elegant and showy in either place as in Ven- 
tral Park, but the number is vastly greater. ‘The toi- 
lettes of the women on the Bois are perfectly beauti- 
ful, but the women themselves are rarely pretty, and 
Ihave never seen a pretty child in Paris. Whenever 
you see a very pretty woman either in England or 
France you are safe to bet she is American. 

The courtesy of the English is far greater and more 
sincere than that of the French. The Frenchman is 
always crying ‘‘ Pardon!” and at the same time evinc- 
ing selfishness aud discourtesy. I am speaking of pub- 
lic places. 

There seems far more time in England than in 
America, and in Paris the people seem todo nothing 
but sit out doors and sip drinks and ices. 

Vice is much bolder in London than in Paris. The 
scarlet woman is very frequent in Paris, but she is not 
half so impudent there asin London, and a modest 
man is not half so subject to molestation in the former 
as in the latter city. 

One evening I took my daughter and another young 
lady toa small table in frout of the Grand Hotel in 
Paris, and we had some ices. Next day, the young 
ladies, tired of shopping, went alone to the small place, 
thinking to get some refreshment, when a waiter po- 
litely informed them that it was not a proper place for 
ladies unaccompanied by gentlemen! I have since 
been informed that it seems quite the place for unac- 
companied women who are not ladies. Our girls get 
on very wellalone in Paris, but the English mother 
would be horrified at their innocent independence. 
The following is about the English mother’s idea of 
the American girl: 


This awful American girl, 
Who snatches away our beaux, 
Is flashing with ruby and pearl, 
And her shoes have pointed toes. 
She exclaims, ‘‘ You're off now, I reckon,” 
And with manners most audacious, 
To a duke won't scruple to beckon, 
Who obeys her nod quite gracious. 
She uses the vulgarest slang, 
Says, ‘‘ Wales, let me hear you spout,” 
Her forehead she hides with a bang, 
She knocks the cabbies about; 
She smokes cigarettes on the sly, 
Drinks cocktails and b. and s., 
At the races will take a fly, 
And wager ten pound or less; 
She laughs at the bishop so grave, 
She mocks at the judge’s wig, 
But every man is her slave, 
From humblest up to the big. 
She bows to the dowagers old 
When she drives in Rotten Row, 
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And instead of kissing, I’n told, 
She nibbled the Pope’s great toe! 

Then what and where is the charm 
That renders her so divine 

And raises the mothers’ alarm ?— 
Her paps owns a silver mine. 


The grandest in-doors sight in Paris is the National 
Opera. Here the scenery is the finest imaginable, and 
the ballet the most exquisite. The house itself is im- 
posing but rather flashy. The principal ballet girls 
look like exquisite young ladies, and I hope they are. 
The ballet at the Empire and Alhambra theaters in 
London is excellent, but this is superior. I heard ‘‘ Wil- 
liam Tell” and ‘TI.’ Africaine”’’ well performed bya 
cast in which there was not a single star, but the or- 
chestra and scenery were superb. 

The National Gallery in London, with its great Tur- 
ner pictures, and the “Salon Carrée”’ of the Louvre 
are engaging places, but the Claudes in the Louvre 
would disgrace a second-rate auction room, and the 
acres of Rubens are tiresome. 

The shipping on the Thames below Landon Bridge is 
as picturesque in form and color as that of Venice. 

The warder who showed us through Warwick Cas- 
tle spoke of *“‘ Ercules and Harihadne.” But he was 
a very intelligent man. 

The public monumentsin London are absurd. The 
figure of Nelson, in Trafalgar Square, from one point 
of view, looks like the devil, its cocked hat furnishing 
the horns and the cable the tail. The Albert Memorial 
is out of proportion to its subject. But one could lin- 
ger for days under the dome of the Invalides over the 
tomb of the greatest of modern men. 

Although the English are notorious for their love of 
fresh air, the bus windows are immovable. 

The féte de Neuilly, with its mile of avenue lined on 
both sides with booths and shows and blazing with 
lights and riotous with noise, shows the real type of 
the mass of the French people. But the same men al- 
ways take off their hats and the women cross them- 
selves on passing a funeral procession. 

The French are not particularly cleanly, but they 
are very fond of water displays, and the fountains at 
Versailles are very attractive on the first Sunday of 
the month. Water is really low in France. 

Idid not see arocking-chair and had to fight for 
iced water in England. 

In vain did I look on the towers of Notre Dame for 
the famous Styrge, or imp with his cheeks in his hands 
and lolling out his tongue—celebrated by Victor Hugo 
and in pictures. The treasury of the church is remark- 
able, including Thomas 4 Becket’s chain which he 
wore at his taking off. 

But the most interesting place in Paris or in the 
world (to me) is the Cluny Museum. The ancient 
house itself is unique, and the collections in many par- 
ticulars are unrivalled. But I did not find the * pad- 
lock of virtue,’’ although I know it is there. 

At this writing Iam living in a perfectly ideal pen- 
sion, number 38 Rue Blanche, five minutes’ walk from 
the grand opera house, for eleven francs a day for 
each person, including three delicious meals. Let all 
good American lawyers visiting Paris address Madame 
Fridham, whv speaks French, German and English 
fluently. Her house is full of Americans. 

They “shine up”’ their houses—renew the stucco— 
once in ten years. This is by law. And they work 
on Sunday and rest on Monday. 

I have noticed one singular habit on the part of bar- 
bers, hotel cashiers and similar people in England. 
After attending to two or three customers, they retire 
behind a door for several minutes. Whether this is to 
pay their devotions or recuperate their energies, I am 
unable to conjecture, but nothing can persuade them 
to relinquish this stated retirement—not even if the cus- 
tomer is in a hurry to catcha train. These people are 





absolutely not to be hurried. On Sunday the London 
cabbies do notcare to work, and the cabbies in Parig 
seem completely indifferent on every day. I have pur- 
posely walked down a long line of them, and not one 
has moved or spoken to me. Possibly it is against the 
law to solicit custom. 

The dome of the State House at Boston is the ‘‘ hub” 
of Massachusetts, if not of the United States—the 
National capitol perhaps might modestly put in a 
claim—the dome of the Jnvalides is the hub of France, 
the dome of St. Peter’s is the hub of the church, but 
the dome of St. Paul’s is the hub of the world. 

IRVING BROWNE. 
—_———_e—__———_ 


WITNESS—CODE CIVIL PROCEDURE, § 829— 
EVIDENCE—JUDGMENT—PEDIGREE. 


NEW YORK COURT OF APPEALS, JUNE 2, 1891. 


EISENLORD V. CLUM.* 

Plaintiff, in an action of ejectment, in which he claimed 
title as the son and heir of Peter O. Eisenlord, offered 
to prove the marriage of said Eisenlord with his mother 
by her as a witness. Held that she was a competent 
witness, and was not excluded under Code Civil Pro- 
cedure, § 829, as being ‘‘interested in the event” of the 
action, by reason of her right to dower if the marriage 
was established. 

Defendant was allowed to introduce in evidence a judgment 
in an action brought by plaintiff’s maternal grandfather 
against said Peter O. Eisenlord for the alleged seduction 
of plaintiff's mother. Held, error, as neither plaintiff nor 
his mother was a party or privy to that action. 

The court refused to allow plaintiff to prove by one witness 
that Eisenlord had said to him in 1863 that he was mar- 
ried and had a wife, and named plaintiff’s mother, and 
by another that he had said, in 1867, he was married and 
had an heir, ason, the one witness had teased him about, 
the plaintiff herein. Eisenlord died in 1885. Held, error, 
as the case is solely one of pedigree, and the evidence 
must be judged with regard to this fact, and was compe- 
tent, though liable to grave suspicion. 


| epg from judgment of the Supreme Court, Gen- 
eral Term, Third Department, affirming judg- 
ment for defendant. 


A. J. Abbott, for appellant. 
George W. Smith, for respondents. 


PeckHaAM, J. The plaintiff brings this action of 
ejectment as the son and sole heir at law of one Peter 
O. Eisenlord, who died in Montgomery county on the 
30th day of June, 1885, seized in fee-simple and pos- 
sessed of the premises described in the complaint. The 
defendants, other than Clum, are respectively the 
brothers, sisters or nieces of the deceased Eisenlord, 
and claim that they are his sole heirs at law, and the 
defendant Clum is in possession ef the premises de- 
scribed in the complaint, and claims under the other 
defendants as tenant. 

The plaintiff is the son of one Margaret Lipe, and the 
question in issue depends upon whether she was mar- 
ried to the deceased Kisenlord prior to this son’s birth. 
He endeavored to prove an actual marriage between 
the deceased and his mother prior to his birth, onthe 
21st of October, 1857, and for that purpose called, 
among others, his mother, then married to one Aus- 
tin. The plaintiff offered to prove by her various con- 
versations between the witness and the deceased upon 
the subject of their getting married, and also offered 
to prove by her the performance of the marriage cere- 
mony between them by a justice of the peace in Mont- 
gomery county, at a time anterior to the plaintiff's 
birth. 

All the evidence was objected to by defendants’ 
counsel and was excluded by the court upon the 
ground that the witness was interested and came within 


*8.C., 38 N. ¥. St. Rep. 446, reversing 32 id. 1132. 
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the provisions of section 829 of the Code, because, if 


she established the fact that she was married to the 
deceased, she would then be entitled to dower in this 
real estate. 

The witness was not a party to the action and hence 
could not be excluded as having any interest on that 
ground. Nor was she a person from, through or under 
whow the plaintiff derived any title or interest by as- 
signment or otherwise. His title or interest, if any, 
came through Eisenlord, and that of course depended 
upon the question whether the plaintiff was his legiti- 
mate son. 

The only other ground of exclusion contemplated by 
the statute refers toa person “* interested in theevent” 
of the action. 

Prior to the adoption of the Code the law excluded 
interested witnesses from testifying. What amounted 
tosuch an interest as would exclude a witness was a 
question which was frequently presented and in every 
conceivable phase, and the courts had finally settled 
down to a general rule on the subject, which had long 
prevailed before the Legislature altered it. 

At common law, as the rule became developed by 
successive decisions, the interested witness was ex- 
cluded only when he had what was termed a legal in- 
terest in the event of the action. A direct and certain 
interest in the event of the cause, or an interest in the 
record for the purpose of evidence, became necessary in 
order to exclude. Starkie Ev., m. p. 22, 24 (9th ed.), 1849. 

The inclination of the courts was that the fact of in- 
terest should go to the credit rather than the compe- 
tency of the witness, and hence they said that the 
party alleging incompetency must show it beyond 
doubt. The English Legislature interfered with the 
rule as to the record, and provided that it should not 
be evidence in another action for or against the witness 
who testified. 3and 4 Will. IV, chap. 42,826. Then 
under the suggestion of Lord Denman, another act 

vas passed, limiting very greatly the cases in whicha 
person should be excluded by reason of interest. 6 and 
7 Vic., chap. 85. 

In this State the question arose at an early date and 
in one of the pioneer cases(Van Nuys v. Terhune, 3 
Johns. Cas. 82), the rule as above stated was declared as 
the law. It was therein explained that a witness was 
not interested in the event of the cause unless he 
would gain or lose by the event, and he was not in- 
terested by the record unless the verdict could be 
given in evidence for or against him in some other pro- 
ceeding. In a note to this case it is stated that the rule 
was formerly that an interest in the question put to the 
witness excluded him, but it was admitted that such 
rule had been explained away and limited, so that the 
one announced in the case was the true rule. This case 
was decided in 1802. 

In Jackson v. Bard, 4 Johns. 230, it was held that the 
widow of one Dickenson, who was the mediate grantor 
under whom the defendant claimed the land in ques- 
tion, was a competent witness, although it was argued 
she might claim dower in case the deed had not been 
executed. The Supreme Court held the decision cor- 
rect, and said she was not an interested witness be- 
cause the verdict in the cause could never be given in 
evidence in an action of dower brought by her. 

Then in Jackson, etc., v.§ Van Dusen, 5 Johns. 144, 
which was an action of ejectment, it was distinotly 
held that the widow of a person deceased was a com- 
petent witness in an action brcught by the heir to re- 
cover the possession of lands claimed under her hus- 
band, though she would be entitled to dower in such 
lands. Van Ness, J., delivered the opinion of the court 
and said the witness had no other interest in the case 
than that which grew out of her right of dower in the 
premises, and as to that the verdict in the cause would 
be no evidence in a suit to be brought by her for the 
recovery of her dower. 








| Jackson v. Nelson, 6 Cow. 248, it was held that in 


an acticn of ejectment against a devisee, a co-devisee 
and tenant in common with the defendant, not in ac- 
tual possession, might be a witness for defendant, be- 
cause the effect of a recovery by the plaintiff would 
not be to turn him out of any possession, nor could 
the verdict be evidence for or against himin any other 
suit. 

Again, in Jackson, etc., v. Brooks, 8 Wend. 426, 431, 
an action of ejectment, it was held thata tenant by 
the courtesy was a competent witness for the plaintiff 
who was the heir at law. The court said the witness 
could not use the verdict, if the plaintiff recovered, as 
evidence in his favor in any suit he might bring to en- 
force his title as tenant by the courtesy, and hence he 
had but an interest in the question and not in the event 
of the suit. See also Peake Ev., Norris’ votes, 209, pt. 
1, chap. 3,83; 1 Greenl. Ev., § 386 et seq. The interest 
must be certain, direct; not coutingent or remote or 
a mere possible benefit. 

Under the rule of the common law on the subject of 
interest it is plain that the mother in this case would 
have been a competent witness. She had no interest 
in the event of the suit, as that expression had been 
defined by the courts, and the judgment would not 
have been any evidence for or against her in any 
action she might bring. I think the expression, ‘‘in- 
terest in the event,’’ as used in our statute, was never 
intended to enlarge the class to be excluded under it 
beyond what the common law excluded in using the 
same language. 

All legislation on the subject has been in favor of 
greater liberality in the rules relating to the compe- 
tency of witnesses. Upon referring to the cases which 
have been decided under the section of the Code al- 
ready referred to, we find that the rule defining what 
is an interest in the event is laid down in about the 
same terms as those used by thecommon law. Hoburt 
v. Hobart, 62 N. Y. 80; Nearpass v. Gilman, 104 id. 506; 
Wallace v. Straus, 113 id. 238; Connelly v. O' Connor, 
117 id. 91. But the learned General Term upon the ap- 
peal in this case has held the exclusion was proper on 
the ground that the judgment would furnish the wit- 
ness with important evidence to establish her claim to 
dower in the premises described in the complaint. The 
cases I have cited show conclusively that such a judg- 
ment would not have been admissible in evidence at 
common law in aug such action, either for or against 
the witness, and in this respect the Code has not 
changed the rule. 

The case of Miller v. Montgomery, 78 N.Y. 282, is cited 
to show that the record would be legal evidence for or 
against her. A surety upon the bond ofa non-resident 
executor was there held to be interested in the event 
of the accounting of his principal. This was so held 
because the surety is bound by the decree of the surro- 
gate made upon a regular accounting, and such decree 
would be evidence against the surety ina suit upon 
the bond. Within all rules such a witness is interested 
and is incompetent to testify to a personal transaction 
with the deceased. 

The General Term also thought the judgment would 
be evidence as a declaration or admission by the plain- 
tiffof the facts, or some of them, which the witness 
would have to prove in her action against him for 
dower. Any declaration or admission made by the 
plaintiff as to any fact material for the witness to 
prove iu her action is undoubtedly admissible as an ad- 
mission. If found in a pleading, and it be shown that 
it was placed there with the knowledge and sanction 
of the plaintiff herein, such pleading would be admis- 
sible for the purpose of proving the admission. Cook 
v. Barr, 44 N. Y. 156. In order however to prove such 
admission it is not necessary or proper to put in evi- 
dence the judgment inthe action, for it is not the 
judgment which furnishes the proof, but the admission 
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contained in the pleadings, and the judgment is not in 
that case the least evidence in favor of the witness in 
any action she might bring. ‘Tbe admission would 
exist without the judgment and regardless of it. 

That the witness has an interest in the question is 
very plain, but I am aware of no principle that would 
permit the introduction of this jadgment as any proof 
for or against the witness in any other action. 1 see 
no foundation for any estoppel as against the plaintiff 
herein in an action brought by the witness to recover 
her dower. If, as I say, he has made admissions, they 
may be proved, but to say that he is estopped in the 
action for dower from denying any fact upon which 
the right of the plaintiff in such action depends, be- 
cause in another action between himself and a third 
party it was necessary for him to prove the same fact, 
would be a great extension of the doctrine of estoppel. 
If in the course of such first trial the plaintiff bad 
proved by his own testimony any fact material in the 
dower action, it would be an admission whica could 
be taken advantage of by proving that it was made, 
but if the fact had been proved by some third party, 
instead of by the plaintiff, it is not in that event an 
admission or declaration of the plaintiff therein 
which renders a judgment in that action proof 
against him in any future controversy with a third 
party. The'cases cited from 1 Greenleaf Evidence, $527a, 
are those where it was claimed the party had made an 
admission in a declaration or other pleading, or had 
suffered default, aud it was held such express admis- 
sion, or such constructive admission by suffering a de- 
fault, was competent evidence against him. Wedo 
not doubt the correctness of this rule. It is not 
the judgment which is to form the evidence. It is the 
admission contained iu the pleading or by the suffer- 
ing of the default. 

Our conclusion is that the mother of the plaintiff 
was a competent witness to prove any or all facts of 
which she was cognizant and which were material and 
which were not inadmissible upon some ground other 
than the alleged interest of the witness in the event of 
the action. Second. Another question arises upon the 
reception in evidence, against the objection of the 
plaintiff, of the judgment in the action of John A. Lipe 
v. Peter O. Eisenlord. It wasan action brought by Mr. 
Lipe (who was the father of Margaret Lipe, the mother 
of the plaintiff in this action) against the defendant on 
account of his alleged seduction of the plaintiff's 
daughter Margaret, and iu which action the plaintiff 
recovered a verdict, upon which judgment was en- 
tered in his favor. I see no ground on which to per- 
mit its introduction in thisaction. The plaintiff was 
no party to it, nor was bis mother, Margaret Lipe. 
The judgment established no status of the plaintiff's 
mother. Asa judgment it simply established the fact 
which was conclusive on all parties and privies thereto 
that in 1856 the defendant had seduced the plaintifl’s 
daughter, Margaret Lipe. Neither the plaintiff nor 
his mother was a party or privy to it. In that class of 
judgments, which touch the subject of marriage or di- 
vorce aud either establish a marriage or decree a di- 
vorce between the parties, it has been held that under 
certain circumstances, and within proper limitations 
of jurisdiction, such judgments are binding and of uni- 
versal obligation. It is upon the same principle that 
the decree of a court in rem is conclusive upon the title 
to the res adjudicated upon. 1 Greenl. Ev., §§ 543, 544, 
and notes. 

But this is no such judgment. I[tadjudges no status 
and is conclusive of the facts therein adjudged simply 
between the parties and privies thereto, and the plain- 
tiff occupies neither position. If the witness had been 
sworn and had testified to facts upon this trial, which 
it was claimed were inconsistent with what she swore 
to on the trial of the seduction case, upon her atten- 
tion being called thereto and a proper foundation laid, 








such contradictory and inconsistent declarations or 
evidence, if material, could have been proved witha 
view to impeach her evidence upon this trial. 

We think the judgment spoken of was not admissi- 
ble in evidence against the plaintiff. 

A third question arises upon the exclusion of decla- 
rations said to have been made by Eisenlord at times 
long subsequent to the time when this alleged mar- 
riage ceremony took place. One witness was called, 
and the plaintiff offered to prove by him that Eisenlord 
had said to him in 1863 or 1864 that he was married and 
had a wife, and that it was Margaret Lipe. The plain- 
tiff offered to prove by another witness that Eisenlord 
had said he was married and had an heir, a son, the 
one witness had teased him about, the plaintiff herein, 
This was in 1867 or 1868. Ejisenlord died in 1885. The 
evidence was objected to as incompetent, and as not 
characterizing any act or thing which could render it 
admissible. The objection was sustained and the plain- 
tiff excepted. 

The fact is undisputed that the deceased EFisenlord 
and Margaret Lipe never lived together or cohabited 
as man and wife. No declarations of this could there- 
fore characterize or explain the nature of a cohabita- 
tion which confessedly never existed. It is equally 
undisputed that EKisenlord never had any thing to do 
with this alleged son. They never lived together, and 
if they ever met there is no proof of such fact aside 
from the possible inference arising from some of the 
alleged declarations, and they only went to the extent 
of an inference that Eisenlord had seen the plaintiff. 
These declarations therefore did 1.ot in any manner 
characterize or explain the footing upon which the 
plaintiff and Eisenlord had ever lived together or even 
met. 

Under such circumstances the question arises as to 
the admissibility of the proposed evidence for the pur- 
pose of proving, or as corroborative proof of a mar- 
riage in an action of this nature. They would be ad- 
missible upon the trial of an action to which the pers 
son making them was a party. 

Ithas been held in England and in some of the 
States of this Union that evidence of declarations as 
to a former marriage was competent in the trial of an 
indictment for bigamy against the party making them. 
1 Whart. Ev., §86and note; Miles v.U. S., 103 U.S. 304. 

But in this State it has been held that such evidence 
was not sufficient in a prosecution for bigamy, to es- 
tablish a murriage, even against the party making 
the admissions. People v. Humphrey, 7 Johus. 314; 
Gahagan v. People, 1 Park. Cr. 378. The court held 
them admissible to corroborate the proof of the actual 
marriage. 

In cases where a cohabitation between a man and 
woman was proved at the time when the declarations 
of the parties were made, they have been admitted in 
evidence even in the life-time of the parties making 
them, upon the principle that they were a part of the 
res geste, accompanying, characterizing and explain- 
ing the nature of that cohabitation as being matrimo- 
nial rather than meretricious. They were admitted as 
competent proof corroborative of the claim of a mar- 
riage between the parties so cohabiting. It was stated 
that proof of cohabitation, conduct, reputation, recep- 
tion in family and in society, holding each other out 
as husband and wife, alltended to prove a marriage, 
and that in a perfect case they all combined, the lesser 
facts attending upon and explaining the material and 
important fact of cohabitation. These principles are 
illustrated in the authorities herein cited. 1 Bish. M. 
& D., $439; 1 Ph. Ev. (Cow., Hill & Edw. notes), p. 251, 
note 91; Read v. Pusser, 1 Esp. 213; Leader v. Barry, 
id. 353; Matthews Presump. Ev., 282; Fenton v. Reed, 
4 Johns. 62; In re Taylor, 9 Paige, 611; O’ Gara v. Ris- 
enlohr, 38 N. Y. 296; Chamberlain vy. Chamberlain, 71 
id. 423; Badger v. Budger, 88 id. 546. 
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All these cases do not speak of the principle upon 
which the declarations were admitted, but it plainly 
appears that there was cohabitation, aud the declara- 
tions, reputation, holding themselves out as married 
persons, etc., all came in as adjuncts to strengthen the 
inference and to corroborate the presumption of mar- 
riage resulting from such cohabitation, and as explan- 
atory thereof, and therefore as part of the res geste. 

How far the principle of res geste extends was some- 
what discussed in Badger v. Badger, supra, by Finch, 
J., but the point here was not decided. Ido not see 
that these declarations in the face of evidence that 
there never was any cohabitation between the parties, 
can be claimed to have been part of the res geste even 
under the most extended definition of that term, and 
sume other ground must be sought for their admis- 
sion, if they be competent at all. 

It seems to me that they are competent as hearsay 
evidence in a case of pedigree. Such a case is a well- 
known and recognized exception to the general rule 
excluding hearsay evidence. This case involves with- 
out doubt a question of pedigree simply. It is what is 
termed in the books a purely genealogical controversy. 
Peter O. Eisenlord is upon the plaintiffs claim the 
common ancestor of all the parties, while the defend- 
ants only deny the plaintiff's relationship to him. The 
sole question involved is as to this relationship of the 
plaintiff, and that depends upon the fact of a marriage 
having taken place between Hisenlord and the plain- 
tiff's mother before his birth. The exception regard- 
ing the admission of hearsay evideuce in case of pedi- 
gree is not confined to ancient facts, but extends also 
to matters of pedigree which have recently transpired ; 
aud the hearsay as to deceased witnesses is admitted 
as to facts which have occurred in the presence of liv- 
ing witnesses. 1 Ph. Ev. (Cow., Hill & Edw. notes), 
p- 248; Vowles v. Young, 13 Ves. 140. Matters of pedi 
gree consist of descent and relationship, evidence of 
declarations of particular facts, such as births, mar- 
riages and deaths. Id. 251. 

In cases of pedigree, hearsay evidence of persons who 
from their situation were likely to know, is admissi- 
ble when the person making them is dead. Jackson, 
ex dem. Ross, v. Cooley, 8 Johns. 128. 

It is not the question whether such evidence is suffi- 
cient to prove the marriage, but only whether it is 
competent. Ii many cases it will be readily seen such 
evidence may under the circumstances be the only evi- 
dence which can be obtained, and there might be no 
evidence of cohabitation. In those cases the declara- 
tions might be less open to criticism and entitled to 
much greater credence than where the facts were re- 
cent and other evidence readily attainable, if the truth 
were in that direction. The weight to be given this 
kind of evidence depends upon the facts surrounding 
each particular case. It is plain however that in cases 
of pedigree the declarations to be admissible need not 
bea part of the res geste, for if they were, they would 
be admissible on that ground irrespective of any ques- 
tion of their admissibility as in a case of pedigree. The 
exception to the general rule in the latter case takes a 
wide range. ‘Traditionary declarations become the 
best evidence sometimes, when those best acquainted 
with the fact are dead. When derived from those who 
are most likely to Know the truth and are under no 
bias to misrepresent the fact, such evidence affords a 
reasonable presumption of the truth. Starkie Ev., p. 
47 (9th Am. ed., 1879). 

Upon questions of pedigree, i. e., in a controversy 
merely genealogical, hearsay evidence is allowed as to 
the time of birth of a certain party, as to marriage, 
death, legitimacy or the reverse, consanguinity gener- 
ally and particular degrees thereof, and of affinity. Per 
Knight-Bruce, V. Chan., in Shields v. Boucher, 1 DeG. 
& Sm. 40-52. 

The term “ pedigree,’ says Greenleaf, embraces not 








only descent and relationship, but also the facts of 
birth, marriage and death, and the times when these 
events happened, and the rule ane hearsay evi- 
dence of the declarations of d bers of the 
family upon these points in any case involving pedi- 
gree. 1Greenl. Ev., $$ 103, 104. 

The declarations, to be admissible, need not be upon 
the knowledge of the declarant. If this were so the 
main object of permitting hearsay evidence would be 
frustrated, as it seldom happens that the declarations 
of deceased relations embrace matters within their own 
personal knowledge. Thus evidence that a deceased 
member of the family said that he heard from others 
of his family the facts which he states, is admissible. 
1 Whart. Ev., § 205; Doe, ex dem. Banning, v. Griffin, 
15 East, 298; Doe, ex dem. Futter, v. Randall, 2 Moore 
& Payne, 20. The evidence is of course not rendered 
less admissible where the declarant knows the fact 
which he declares. For the purpose of proving a mar- 
riage in cases of pedigree, where the object is to trace 
relationship, the declarations of deceased members of 
the family are competent. 1 Whart. Ev., § 212. 

It has been stated that declarations in regard to par- 
ticular facts are not competent. This is true in cases 
where proof of a custom, right of way, of common and 
the like isoffered. But ina case of pedigree it is al- 
ways a particular fact that is to be proved and in rela- 
tion to which the declarations of the deceased person 
are offered, and in such cases the particular facts stated, 
such as birth (place or time, where materiai), marriage 
and death are competent. 1 Ph. Ev. (Cow, Hill& Edw. 
notes), m. p. 251; 1 Whart. Ev., § 209. 

In respect to such proof of particular facts, it has 
been said that “‘a birth however from asingle woman, 
a birth from a married woman, a death, a marriage, is 
a particular fact or a single act which of course is prov- 
able by hearsay (hearsay from a proper quarter) ona 
question of pedigree.’’ Per V. Chan. Knight-Bruce in 
Shields v. Boucher, supra. 

The only case looking to the contrary that [ have 
found is Westfield v. Warren, 3 Halst. (N. J.) 249, where 
Ewing, C. J., said that where marriage was to be 
shown as a substantive, independent fact, it was 
witbin one of the exceptions to the general rule and 
that hearsay evidence could not be received. The case 
was one regarding the settlement of a pauper and 
might perhaps have been placed upon the ground that 
it was not acase of pedigree at all. In Rez v. Erith, 8 
East, 539, Chief Justice Ellenborough held ina case of 
a settlement of a pauper, that it was nota case of pedi- 
gree, but simply a question as to what place an undis- 
puted birth derived jfrom acknowledged parents had 
taken place in. 

I thiuk it entirely clear that from the nature of the 
case as well as upon authority, a case of pedigree forms 
an exception to the general rule as to proof of a par 
ticular fact by hearsay, reputation or tradition. As 
to what isacase of pedigree an examination of the 
question shows that a case is not necessarily one of 
that kind because it may involve questions of birth, 
parentage, age or relationship. Where these questions 
are merely incidental and the judgment will simply es- 
tablish a debt or a person’s liability on a contract, or 
his proper settlement asa pauper and things of that 
nature, the case is not one of pedigree, although 
questions of marriage, legitimacy, death or birth are 
incidentally inquired of. Whittuct v. Waters,4C. & 
P. 375. 

Thus in Haines v. Guthrie, 18 Q. B. Div. 818, 
it was held both in the Queen's Bench Division and in 
the Court of Appeal that declarations of a deceased 
father were not admissible in evidence to prove the 
age of his son who had been sued for the price of a horse 
sold him, and who had set up the defense of infancy. 
They would have been admissible, the court stated, if 
the case had been one of pedigree. Brett, M. R., in 
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the course of his opinion in the Court of Appeal, shows 
the absence of those facts which make up a case of 
pedigree, for he says: ‘What the family of the de- 
fendant is, is immaterial, whose son he is, is imma- 
terial, whether he is a legitimate or an illegitimate 
son is immaterial, and whether he is an elder or 
ayounger son is immaterial; no question of family is 
raised in the case.”’ 

It simply involved the point of the age of a defend- 
ant forthe purpose of thereby determining his lia- 
bility upon a contract which he had made, and upon 
which, if of age, he was liable. The judgment would 
in such case establish no fact in any contest the de- 
fendant might have in regard to the property depend- 
ing upon his being a member of his father’s family and 
his age at any particular time. It was not at alla 
genealogical controversy, but a mere collateral issue, 
and hence the rule in pedigree cases did not apply. In 
the case at bar however the case is solely one of pedi- 
gree, and the evidence must be judged of with regard 
to this fact. 

The case of In re Taylor,9 Paige, 611, where the 
chancellor held that the declarations of one of the par- 
ties made after the cohabitation had ceased, could not 
be admitted in evidence, was not a pedigree case, but 
only involved the appointment of a committee for the 
father, who was insane, and such declarations were 
held inadmissible as not being a part of the res geste. 

A careful examination of the question has led me to 
the conclusion that the evidence of Flanders and Salts- 
man, regarding Eisenlord’s declarations, should have 
been received asin a case of pedigree. Other evidence 
of course may be offered that may be definite enough 
to be competent, though most of what was offered, 
other than that to which I have alluded, was altogether 
too vague to be admissible. It identified no one and 
really amounted to nothing. 

Although admissible, the evidence is liable to grave 
suspicion. Iudeed we are bound to say that this whole 
case presents itself as full of suspicion. The silence of 
the woman during all these years as to the marriage, 
silence which was continued until the death of her al- 
leged husband, is in and of itself a suspicious fact. Ad- 
missions of a marriage are under such circumstances 
most unsatisfactory and open to grave doubt. If such 
declarations were in truth ever made, there are many 
motives which it is impossible to fathom, and which 
may at the same time operate upon an individual and 
induce him to make an admission of this kind when it 
is wholly untrue. Where the facts are of compara- 
tively recent occurrence, and the alleged declarations 
of the deceased are at war with his known actions dur- 
ing his life, and where there was no cohabitation or 
recognition of the party as wife or husband, it may be 
averred that the evidence is to be looked upon with 
very great distrust. 

Still within the authorities the evidence is compe- 
tent. Under our rulings, there may be evidence 
enough in the case to require its submission to a jury. 

The judgment must be reversed and a new trial 
granted, costs to abide event. 

Allconcur; ANDREws and Frncu, JJ., on first two 
grounds; Gray, J., absent. 





NEGLIGENCE— PARENT AND CHILD—IM- 
PUTED—INJURY. BY STREET CAR—RE- 
VIEW ON APPEAL. 
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Cuicaco City Ry. Co. v. Wricox.* 
Where a child of tender years is injured b_ the negligence of 
another, the negligence of his parents, even though pres- 
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ent at the time of the accident, cannot be imputed to him 
so as to support the defense of contributory negligence to 
his suit for damages. 

Where achild six years old, being about to cross a street on 
which are two cable tracks, waits until a train on the 
track nearest him has passed, and then, going behind 
such train, is struck by another train coming from the 
opposite direction, his failure to see and avoid the train 
which struck him, and which was probably hidden from 
his view by the other train, does not constitute contribu- 
tory negligence. 

An instruction to the effect that negligence cannot be im- 
puted to the plaintiff on account of his tender age is not 
assignable as error where the evidence clearly shows that 
the jury could not have found him guilty of contributory 
negligence had that question been submitted to them, 


PPEAL from Appellate Court, First District. 


C. M. Hardy, for appellant. 
E. F. Masterson and Charles E. Pope, for appellee. 


Bartey, J. This was an action on the case, brought 
by Frank Wilcox, an infant, by his next friend, 
against the Chicago City Railway Company, to re- 
cover damages for a personal injury. The declaration 
alleges that on the 24th day of June, 1887, the plaintiff 
was passing along Harmon court in the city of Chi- 
cago, at its crossing over the defendant’s railway on 
Wabash avenue; that the defendant, by its servants, 
was then and there running on said railway a train of 
cars drawn by cables running underneath the surface 
of said avenue, and that while the plaintiff, with all 
due care, was passing along Harmon court at said rail- 
way crossing, the defendant, by its servants, so care- 
lessly and negligently managed and controlled said 
train of cars, without slackening the speed thereof or 
ringing a bell, that said train ran upon and struck the 
plaintiff with great force and violence, and so bruised 
and injured one of his legs as to render it necessary to 
amputate the same, thus rendering him a cripple for 
life. The defendant pleaded not guilty, and on trial 
the jury found a verdict for the plaintiff, and assessed 
his damages at $15,000, and for that sum and costs the 
plaintiff had judgment. On appeal to the Appellate 
Court said judgment was affirmed (33 Ill. App. 450), 
and by a further appeal the record is now brought to 
this court for review. 

The plaintiff, at the time he was injured, was a child 
only six years of age, and was living with his father 
and step-mother on the south side of Harmon court, a 
few feet east of the corner of Wabash avenue. The 
evidence tends to show that just before the time of his 
injury he was on the south-west corner of Wabash 
avenue and Harmon court, playing with two other 
boys, and that his step-mother had come out of her 
house, and was standing on the corner of the opposite 
side of Wabash avenue. That as she came out to the 
corner the plaintiff called to her, and asked her if she 
wanted him, to which she replied: ‘* No, you can stay 
there.” That an acquaintance of Mrs. Carroll’s com- 
ing along, she conversed with her for a few minutes, 
and then turned to go back to her house, and as she 
did so the plaintiff called out: ‘‘Mamma, wait; I am 
coming.” That she thereupon stopped and stood wait- 
ing for the plaintiff, and as she did so she saw a train 
of cable cars approaching from the north, and mo- 
tioned to the plaintiff to wait until it had passed, 
which hedid. That, as it passed, the plaintiff walked 
around the rear end of it, and was immediately struck 
by another train coming from the south, and received 
his injury. . 

The ouly material question in the case open for con- 
sideration here arises upon the third instruction given 
to the jury atthe instance of the plaintiff, which was 
as follows: ‘“‘The court instructs the jury for the 
plaintiff that, if they, from the evidence, believe that 
the parents are working people, and that the father 
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was not present at the time of the accident, and that 
the mother was attending to her usual occupation in 
attending their little store on Harmon court, in such 


event the law does not require that persons in their | 


station of life shall keep constant watch over their 
children; nor can the want of such care be imputed to 
them as negligent conduct; nor can negligence be im- 
puted to the child, on account of its age, he being 
seven years of age, or about that, at that time.”” This 
instruction incorrectly assumes that the plaintiff, at 
the time of his injury, was one year older than he 
really was. The trial was in November, 1888, and the 
evidence is that he was seven years of age the preced- 
ing June, which would make him but six years of age 
June 24, 1887, the date of his injury. But this erro- 
neous assumption was more favorable to the defendant 
than the evidence warranted, and therefore affords the 
defendant no just ground ofcomplaint. The instruc- 
tion also, while holding that under the facts supposed 
the negligence of the plaintiff's parents cannot be im- 
puted to him, seems to be based upon the tacit assump- 
tion that, under proper circumstances, the rule of im- 
puted negligence might apply. This assumption, if er- 
roneous, was not prejudicial to the defendant, as the 
defense is based upon the assertion of that rule, as well 
asthe assumption that it should be applied under the 
facts in this case. The instruction then, so far as this 
portion of it is concerned, is free from any valid ob- 
jection which the defendant can urge, if it can be 
shown either that under the facts supposed the negli- 
gence of the plaintiff's parents cannot be imputed to 
him, or that the doctrine of imputed negligence can 
have no application toa case of this character. We 
prefer to consider the latter of these two propositions, 
and the question then is whether the negligence of the 
plaintiff's parents, even if such negligence is proven, 
can be imputed to the plaintiff, so as to be available in 
support of the defense of contributory negligence. 
Upon this question the decisions of the courts of the 
various States are very muchin conflict. The leading 
case among those which hold that the negligence of a 
parent, custodian or one in loco parentis should be im- 
puted to a child not capable of caring for his own 
safety, is Hartfield v. Roper, 21 Wend. 615, decided by 
the Supreme Court of New York in 1839. In that case 
the plaintiff, a child about two years old, was alone in 
atravelled portion of a bighway some distance from 
any house. The defendant was driving a sleigh, and 
the child was run over by the horses and injured be- 
fore the defendant or any of those in the sleigh saw 
him. The plaintiff having recovered a verdict, a new 
trial was granted on the grounds: First, that the evi- 
dence failed to show negligence on the part of the de- 
fendant; and, second, that negligence on the part of 
the plaintiff's parents was clearly shown. The court 
held that, although the child, by reason of his tender 
age, was incapable of using that ordinary care which is 
required of a discreet and prudent person, the want 
of such care on the part of his parents furnished the 
same answer to an action by the child as would the 
omission of such care by the plaintiff himself in an ac- 
tion by an adult. The reasoning of the court, em- 
bodied in an elaborate opinion by Mr. Justice Cowen, 
is, in substance, that the custody of the child was con- 
fided by law to its parents; that said child could not 
be exposed, as it was in that case, without gross negli- 
gence; that an adult injured by a collision could not 
recover if he had contributed to the injury; that the 
same rule was applicable to children, and could be en- 
forced only by requiring care from those who have 
them in custody; that an infant is not sui juris, but 
belongs to his custodian; that the custodian is his 
agent, and the custodian’s neglect is therefore his neg- 
lect. The rule thus established has been adhered to, 
With slight modifications, by the courts of New York, 
and has also been adopted by the courts of several of 








the other States, and is usually known as the ‘“‘ New 
York rule.””, What is known as the “English rule” 
is declared in Waite v. Railway Co., El., Bl. & El. 719. 
In that case the plaintiff, an infant about five years 
old, was in charge of his grandmother, who purchased 
tickets for both at a station, with the intention of taik- 
ing the train to another point on said line of railway. 
In crossing the track to reach a platform they were 
run down by a train under circumstances of concur- 
rent negligence on the part of the grandmother and 
the servants of the company. The grandmother was 
killed and the plaintiff seriously injured. The court, 
in holding that no recovery could ,be had, repudiated 
the idea that there was any relation between the plain- 
tiff aud his grandmother akin to that of principal and 
agent, but placed its decision upon the theory that he 
and she were identified the same as though he had 
been in herarms. The decision turned upon the le- 
gal identity between the infant plaintiff and his custo- 
dian, and did not go beyond that class of cases in which 
the parent or custodian is present and controlling the 
infant at the time of theinjury. In this country, in 
many of the States, the rule established by the case of 
Hartfield v. Roper has been seriously criticised and con- 
demned. The leading case in which that rule is repudi- 
ated, and in which is established what has sometimes 
been called the “Vermont rule,” is Robinson v.Cone, 22 
Vt. 213. In that case a boy, less than four years of age, 
was attending school in the country, and as he was re- 
turning home he was amusing himself by riding down 
hill on his sled. While engaged in this sport, as he was 
lying upon his breast on his sled, with his legs hanging 
over the sled, he was run upon and injured by the 
two-horse sleigh of the defendant, who was driving 
down hill on a smart trot. The courtin its decision 
repudiated the doctrine of imputed negligence, and 
held that, although a child of tender years may be on 
the highway through the fault or negligence of his par- 
ents, yet, if he be injured through the negligence of 
the defendant, he is not precluded from obtaining his 
redress, all that is required of the infant plaintiff be- 
ing that he exercise care and prudence commensurate 
with his capacity. 

The rule denying the doctrine of imputed negligence 
is now recognized and enforced by the courts of many 
of the States, and is supported by the reasoning and 
authority of text-writers, whose opinions are justly 
entitled to a high degree of consideration. Among 
them may be mentioned Mr. Bishop, who in his recent 
treatise of Non-Contract Law, section 582, says: ** This 
new doctrine of imputed negligence, whereby the mi- 
nor loses his suit, not only where he is negligent him- 
self, but where his father, grandmother or mother’s 
maid is negligent, is as flatly im conflict with the es- 
tablished system of the common law as any thing pos- 
sible to be suggested. The law never took away a 
child’s property because his father was poor or shift- 
less or a scoundrel, or because anybody who could be 
made to respond to asuit for damages was a negligent 
custodian of it. But by the new doctrine, after a child 
has suffered damages, which confessedly are as much 
his own as an estate conferred upon him by gift, and 
which he is entitled to obtain out of any of the several 
defendants who may have contributed to them, he 
cannot have them if his father, grandmother or 
mother’s maid happens to be the one making the con- 
tribution. In these and other respects, it is submitted, 
the established principles stated in a preceding section 
are conclusive of the proposition that the doctrine 
now in contemplation does not belong to the common 
law.”’ See full discussion of the question of imputed 


negligence in case of injury to children in Wharton 
Neg., § 314, et seq.; Beach Contrib. Neg., $$ 33-48. [t 
seems to be assumed by several of the writers on the 
subject that this court is committed to the doctrine 
that in asuit by a child to recover damages caused by 
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the uegligence of the defendant the negligence of the 
plaintiff's parents or custodians may be imputed to the 
plaintiff in support of the defense of contributory neg- 
ligence. While there is in some of the cases some 
foundation for this assumption, yet, in our opinion, 
the question has never been so considered or deter- 
mined by this court as to make it the settled rule in 
this State. Most of the cases to which reference is 
made as supporting said doctrine were suits brought 
by a parent in his own right, or as the legal represen- 
tative of the child, where the death of the child was 
alleged to have been caused by the negligeuce of the 
defendant. Such was the case in City of Chicago v. 
Major, 18 Ill. 349; City of Chicago v. Starr, 42 id. 174; 
Railroad Co. v. Becker, 76 id. 25; 84 id. 483; Hund v. 
Geier, 72 id. 393; City of Chicago v. Hesing, 83 id. 204, 
aud Railway Co. v. Grable, 88 id. 441. Where an ac- 
tion for the negligent injury of an infant is brought 
by a parent, or for the parent’s own benefit, it is very 
justly held that the contributory negligence of such 
parent may be shown in bar of the action. That is only 
a phase of the general rule that the coutributory neg- 
ligenca of the plaintiff isadefense. Beach Contrib. 
Neg., § 44. 

Of the remaining cases to whicb we are referred, in 
which the doctrine of imputed negligence has been 
discussed, the first is Railroad Co v. Gries, 13 Il. 585. 
In that case suit was brought by an adult to recover 
damages of the railroad company for killing a mare, 
and the case of Hartfield v. Roper is incidentally re- 
ferred to in the opinion as indicating an exception to a 
general rule which the court had laid down in its de- 
cision; but there is nothing indicating an approval or 
adoption of the rule there announced. In Railway Co. 
v. Gregory, 58 Ill. 229, suit was brought by achild not 
quite five years of age, and the judgment in favor of 
the plaintiff was affirmed, the court holding that no 
negligence was shown, either on the part of plaintiff or 
his mother, and there was tbherefure no occasion for 
determining whether her negligence, if she had been 
negligent, would have been imputed to the plaintiff. 
In City of Chester v. Porter, 47 Ill. 66, suit was brought 
by achild about three years old to recover damages 
for injuries caused by his being run over by an ox team 
and cart at work on the street. A judgment in favor 
of the plaintiff was reversed, this court holding that 
there was no evidence in the record of any negligence 
on the part of the defendant, and the fact that the 
plaintiff ought not to have been permitted to be on the 
street alone is alluded to only in the discussion of the 
want of evidence tending to churge the defendant with 
negligence. The defense of contributory negligence is 
not spoken of. In Railroad Co. v. Bumstead, 48 Il. 
221, a judgment in favor of the plaintiff was affirmed, 
the court holding, so far as the defense based upon the 
alleged negligence of the plaintiff's parents was con- 
cerned, that no such negligence was proved, and there 
was therefore no occasion to either assert or discuss 
the doctrine of imputed negligence. In Gavin v. City 
of Chicago, 97 Il. 66, the plaintiff brought suit for an 
injury alleged to have been caused by the negligence 
of the city authorities in improperly constructing or 
managing « swing-bridge over the Chicago river. The 
defendant attempted to show negligence on the part of 
the plaintiff's mother in permitting him to be on the 
street in the vicinity of said bridge unattended. A 
judgment in favor of the defendant was affirmed, the 
court holding that there was no proof of negligence, 
either on the part of the plaintiff's mother, or of the 
city authorities. It is apparent that In none of the 


cases above mentioned was there any occasion for the 
court to determine whether, as a rule of law, the neg- 
ligence of the plaintiff's parents or custodian would 
sustain the defense of contributory negligence, nor is 
there any attempt in any of them to consider or discuss 
In several of them language is used which 


the rule. 








would seem to imply a tacit recognition of the doctrine 
of imputed negligence, but in none of them was the 
adoption of that doctrine essential to the decision; 
nor can we suppose from the language used that the 
court intended to commit itself definitely to an affirm- 
ance of that doctrine. The only remaining decision of 
this court on this question to which our attention has 
been called is that of Railroad Co. v. Stratton, 78 [IL 
88. There the plaintiff, who at the time of his injury 
was ten years old, was travelling on the railroad in 
company with and in the immediate custody of his 
father. On arriving at their destination, both repaired 
to the platform of the car while it was yet in motion, 
the plaintiff taking his station on the lowest step of the 
platform, and his father on the next step above and be- 
hind him, both having baggage in their hands. Both 
stepped off while the train was still moving quite 
rapidly, and the plaintiff on striking the station plat- 
form was thrown by his momentum under the cars and 
severely injured. This court reversed a judgment in 
favor of the plaintiff, not for any error of law com- 
mitted at the trial, but solely on the ground that it 
was against the evidence. In the opinion the conclu- 
sion was reached that the evidence failed to charge the 
defendant with negligence, and also that it showed 
that the plaintiff, or at least his father, was guilty of 
negligence in stepping off the train while in rapid mo- 
tion. Clearly, if no negligence on the part of the de- 
fendant was shown, there was no right of action, and 
whether the plaintiff or his father was negligent was 
wholly immaterial. A discussion of the doctrine of im- 
puted negligence was unnecessary to a decision of the 
case. The rule however was stated that, if the negli- 
gence of the plaintiff's father was the proximate cause 
of the plaintiff's injury, the defendant could, on no just 
principle, be held liable. This was no doubt a recog- 
nition of the rule which has been spoken of above as 
the English rule, that where the parent is present, and 
in the immediate control of the child, the parent's 
negligence may be imputed to the child. This court 
however cannot fairly be said to be committed to a 
doctrine upon the principle of stare decisis, by its rec- 
ognition or assertion in a case which does not call for 
its application, and the decision of which rests wholly 
upon other grounds. Not being concluded therefore 
by any of our former decisions, we are disposed to 
adopt the rule which seems to us to be most reason- 
able and most in conformity with the recognized prin- 
ciples of the common law, viz., that where a child of 
tender years is injured by the negligence of another, 
the negligence of his parents or others standing in loco 
parentis cannot be imputed to him so as to support the 
defense of contributory negligence to his suit for dam- 
ages. So far then as this branch of the case now under 
consideration is concerned, the instruction given con- 
tained noerror as to which the defendant has any just 
ground of complaint. 

But it isfurther objected that said instruction is er- 
roneous in holding, as a matter of law, that the plain- 
tiff, who at the time of his injury was only six years of 
uge, could not be charged with personal negligence 
which the jury could consider as tending to sustain 
said defense. The application of the doctrine of con- 
tributory negligence to the conduct of young children 
is a difficult one, and very naturally has led to a con- 
siderable difference of opinion. The two opposing 
views most commonly met with are: First, that up to 
a certain age, the precise limit of which is not, and 
perbaps cannot, be well defined, a child is incapable 
of such conduct as will constitute contributory negli- 
gence, and that the court may so declare asa matter 
of law. The rule thus contended for is sometimes said 
to be analogous to the rule of the common law which 
exempts children under seven years of age from crimi- 
nal responsibility. It has accordingly been held that 
children of eighteen months, of two years, of two 
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years and ten months, of four years, under five years, 
of five years, of six years, under seven years, and even 
seven years of age, are incapable of such negligence. 
Bish. Non-Cont. Law, § 586, and authorities cited. This 
rule seems to have been recognized in this State with 
more or less distinctness in the following cases: Ruil- 
road Co. v. Becker, 84 lil. 483; Railroad Co. v. Gregory, 
58 id. 226; City of Chicago v. Hesing, 83 id. 204; Garin 
vy. City of Chicago, 97 id. 66; Railway Co. v. Grable, 88 
id. 441; Railway Co. v. Ryan, 181 id. 474; Railroad Co. 
vy. Welsh, 118 id. 572. The other view is that young chil- 
dren are bound to use such care, and such care only, as 
is usually exercised by children of the same age and 
dezree of intelligence, and that it is always therefore a 
question of fact to be determined by the jury whether 
in agiven case the child is in the exercise of proper 
care; his tender years, his intelligence or the want of 
it, and all the circumstances by which he was sur- 
rounded being taken into account. Under this rule, 
as is claimed, it can never be laid down as a matter of 
law that any child, however young, is incapable of 
contributory negligence, it being always a question of 
fact for the jury. The following cases are referred to 
as giving some support to this rule: Railroad Co. v. 
Becker, 76 Ill. 25; Railroad Co. v. Murray, 62 id. 326; 
Kerr v. Forgue, 54id. 482; Railway Co. v. Eininger, 114 
id. 79. But as we are disposed to view the present 
case, it will be unnecessary for us to determine which 
of these two rules should be adopted, for, even admit- 
ting that the rule last mentioned is the true one, we 
are of the opinion that there was no prejudicial error 
in said instruction. While we are not permitted to 
consider the evidence for the purpose of determining 
what is or is not proved, all questions of that character 
being conclusively settled by the judgment of the Ap- 
pellate Court, we may properly consider the evidence, 
and all inferences which may legitimately be drawn 
from it, for the purpose of determining the propriety 
of the rulings of the court in giving or in refusing in- 
structions to the jury. If then it can be seen that an 
instruction given, though embodying an incorrect 
proposition of law, could not, in view of the evidence 
and of all inferences which may properly be drawn 
from it, have materially prejudiced the party com- 
plaining of it, the judgment will not on that account 
be reversed. We are of the opinion that the evidence 
when considered in connection with the fact that the 
plaintiff at the time he was injured was but six years’ 
old, does not warrant the inference that he was guilty 
of contributory negligence. His attention, just before 
he was injured, was attracted to the train of cable 
cars approaching from the north; and, in obedience to 
his mother’s directions, he waited until it had passed 
by, and he then attempted to cross the track in the rear 
ofthat train. He failed to notice another train com- 
ing from the opposite direction on the other track, 
and which at the time must have been on the other 
side of the train at which he was looking, and in all 
probability hidden from his view. The two tracks are 
near together, and the instant the plaintiff passed the 
track on which the train was running south, he was 
struck by the train running in the opposite direction 
on the other track and injured. The only negligence 
charged was in not seeing, and thereby avoiding, the 
train running north. There is no pretense that the 
Plaintiff saw that train, or that it was in any way 
brought to his attention before it struck him. If he 
tad been an adult, and capable of the observation, rea- 
von and reflection of a man of mature years, it would 
probably have been his duty to know and remember 
that a train might possibiy be in motion on the other 
track, and to take such precautions as were reasonabiy 
hecessary to assure himself that such was not the case 
before attempting to cross it. But to expect such a 
course of reasoning and reflection of achild but six 
years old would be contrary to ordinary human ex- 


perience. 





Doubtless a child as young as the plaintiff 
Was nay possess to a very considerable degree what 
may be termed the instinct of self-preservation, and 
be in consequence, capable of exercisiug very consid- 
erable care for his own safety. But when moved by 
that instinct he acts only in view of what he sees, or 
what is actually present to his senses. To guard 
against an unseen danger, or one which has not come 
within the sphere of his observation, requires an exer- 
cise of reason and reflection of which so young a child 
is seldom capable, and for which the law, administered 
on humane principles, will scarcely hold him respon- 
sible. The only theory, in view of the evidence, upon 
which the jury could have found the plaintiff guilty of 
negligence in attempting to pass in the rear of the 
train going south was that it was nis duty to observe 
that there was still another track to cross, and to re- 
flect that there might be another train approaching on 
that track; and, being warned of possible danger by 
such course of reasoning, to have then looked to see 
whether such other track was clear before attempting 
to cross it. Such course of conduct may well have be- 
fitted an adult, but is scarcely to be expected of a child 
six years old. Weare of the opinion thatif, pon the 
evidence, the jury had found specially that the plain- 
tiff was guilty of contributory negligence, such finding 
could not have been sustained. Whether the instruc- 
tion then was or was not correct in holding that, on 
account of the plaintiff's tender age, negligence could 
not be attributed to him, it manifestly did no harm, as 
the jury could not have found otherwise than they did 
on that question if the instruction had not been given 
or if the contributory negligence of the plaintiff had 
been submitted to them as a question of fact. 

We find no material error in the record, and the 
judgment of the Appellate Court will be aftirmed. 


WiLKIN, J., dissents. 





CARRIERS — OF FREIGHT — LIMITING LIA- 
BILITY. 


KANSAS SUPREME COURT, MAY 9, 1891. 





Paciric Express Co. y. Foury.* 


Where the receipt or contract of acommon carrier con- 
tains a stipulation that the company is not to be held lia- 
ble for any loss or damage, except as forwarders only, 
nor for any loss or damage of any box, package or thing 
for over $50, unless the just and true value thereof is 
stated in such receipt, and where the receipt fails to show 
any value of the box or goods shipped, the receipt or con- 
tract, if fairly and voluntarily entered into, will be up- 
held as a proper and lawful mode of securing a due pro- 
portion between the amount for which the carrier may 
be responsible and the freight he receives, when the loss 
or injury to the box or goods carried results only from 
slight, common or ordinary negligence on the part of the 
carrier, its agents or servants. Railroad Co. v. Simpson, 
30 Kans. 645, distinguished. 


RROR from District Court, Douglas county, A. 
W. Benson, J. 

On the 4th day of November, 1887, Peter T. Foley 
brought his action against the Pacitic Express Com- 
pany before a justice of the peace of Dougias county 
to recover $175 for damages alleged to have been sus- 
tained by him in the transportation of a box contain- 
ing type and electrotype plates from Kansas City, 
Missouri, to Lawrence, in this State, on October 15, 
1887, from the A. N. Kellogg Newspaper Company at 
Kansas City, Missouri, by the Pacific Fxpress Com- 
pany. The following isa copy of the receipt given by 
the express company for the box in controversy : 


*S. C., 26 Pac. Rep. 065. 
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“Read this receipt. 

“The Pacific Express Company. 

“ Not negotiable. 

* Received from the following articles, which 
we undertake to forward to the point nearest to desti- 
nation reached by this company only, perila of naviga- 
tion excepted. And it is hereby expressly agreed that 
the said Pacitic Express Company are not to be held 
liable for any loss or damage except as furwarders only, 
nor for any loss or damage of any box, package or 
thing for over $50, unless the just and true value 
thereof is herein stated, nor for any loss or damage by 
fire, the acts of God, or of the enemies of the govern- 
ment, the restraint of governments, mobs, riots, in- 
surrections, or pirates, or from any of the dangers in- 
cident to a time of war; nor upon any property or 
thing, unless properly packed and secured for trans- 
portation; nor for any fragile fabrics, unless so 
marked upon the package containing the same; nor 
upon any fabrics consisting of or contained in glass. If 
any sum of money, besides the charge for transporta- 
tion, is to be collected from consignee on delivery of 
the property described herein, aud the same is not 
paid within thirty days from date hereof, the shipper 
agrees that this company may return said property to 
him, at their option, at the expiration of that time, 
subject to the conditions of this receipt, and that he 
will pay the charges for transportation both ways, and 
that the liabilities of this company for such property 
while in its possession, for the purpose of making such 
collection, shall be that of warehousemen only. And 
it is further agreed that the said Pacific Express Com- 
pany shall not be held liable for any claim, of whatso- 
ever nature arising from this contract, unless such 
claim shall be presented in writing sixty days from 
date hereof, in a statement to which this receipt shall 
be annexed; and the shipper and owner hereby sever- 
ally agree that all the stipulations and conditions in 
this receipt contained shall extend to and inure to the 
benefit of each and every company or person to whom 
the Pacific Expreas Company may intrust or deliver 
the above-described property for transportation (which 
the said Pacific Express Company is hereby author- 
ized to do), and shall define and limit the liability 
therefor of such other company or person: 

















Date, 1887. At |vatue Consignee. | Destination. —~ 


Oct. 15. | Ll box 








P. T. Foiey.| Lawrence, | Glass.” 
Kansas. 





On the first page of the receipt book, after the 
printed words, “ Received from,” there was written 
“A. N. Kellogg N’ paper Co.;’’ and on the following 
pages nothing was written in the blank after the 
words, “ Received from.” Before the commencement 
of this action, J. K. Johnson, surperintendent of the 
Pacific Express Company, tendered to Mr. Foley for 
that company $50, in payment for the damage to the 
box, but Mr. Foley refused to accept that amount. 
Trial had before the justice of the peace on November 
8, 1887, and the plaintiff recovered judgment for 
$144.55 and interest and costs. The action was ap- 
pealed to the District Court. Trial had before the 
court with a jury at the February Term, 1888. The 
jury returned a general verdict for the plaintiff for 
$144.55, with interest and also made special findings. 
Subsequently judgment was rendered upon the gen- 
eral verdict. The defendant excepted, aud brings the 
case here. 


A. L. Williams and ‘Chas. Monroe, for plaintiff in 
error. 


John Hutchings, for defendant in error. 








Horton, C. J. (after stating the facts as above). The 
principal question in this case is, what effect is to be 
given to the following language of the receipt executed 
by the express company? ‘‘It is hereby expressly 
agreed that the said Pacific Express Company is not 
to be held liable for any loss or damage, except as for- 
warders only; nor for any loss or damage of any box, 
package or thing for over $50, unless the just and true 
value thereof is herein stated.’’ It appears that the 
type and electrotype plates were shipped from Kansas 
City to Lawrence by the A. N. Kellogg Newspaper 
Company, who in making the shipment, acted for 
Peter T. Foley. It also appears that the newspaper 
company had a receipt-book furnished by the express 
company, and in the heading to each page were printed 
conditions, and among others, the one quoted. The 
newspaper company, having this book in their posses- 
sion and control, and using it from day to day, must 
be presumed to have known of its conditions, and to 
have shipped with reference to it. In this they acted 
for the plaintiff, and he must be presumed to have as- 
sented to the terms and conditions of the receipt. The 
jury made the following special findings in answer to 
questions submitted to them: ‘ Question. Was not 
the box containing the type and electrotypes in con- 
troversy broken while it was still in the car in which 
it was brought from Kansas City? Answer. It was 
found broken in the car. Q. If you should find that 
said box was broken open by any negligence of the 
company, state what act or thing caused said box to 
be broken. A. We do not know. Q. Do the jury 
know where on the journey the box was broken open? 
If so, state where. A. We do not know. Q. Were 
not the agents of the defendant negligent in taking 
the box out of the car? A. Yes. Q. Could they not 
have saved the contents of the box by hundling the 
box carefully when it was taken out of the car? A. 
Yes, to the best of our knowledge and belief.” 

The District Court, among other things, instructed 
the jury that ‘‘ while a common carrier is generally, in 
the absence of any such limitation, liable absolutely, 
as an insurer, against all loss except that caused by the 
act of God and the public enemy, it may limit such 
liability by special conditions such as contained in 
this receipt, but such special contract cannot relieve 
the company from its own negligence. It follows that 
in this case the company is liable, if at all, not as an 
insurer, but solely for negligence in the transportation 
of the property. ‘ Negligence’ is a negative term, im- 
plying the want or absence of ordinary care; that is, 
that care and caution that men of ordinary prudence 
usually exercise under like circumstances. Whether 
the defendant company was so negligent, and if 
so, whether such negligence caused the injuries 
complained of, are questions of fact for the jury, 
to be determined from all the evidence. You 
should consider the condition of the material when 
delivered to them; the manner in which it was boxed; 
the nature of the articles, so far as they could be seen 
and known by the shipper; the manner in which such 
property is handled; the condition and circumstances 
in which it was found at the place of destination; and 
taking into consideration all the surrounding circum- 
stances and facts proven, and using that ordinary 
knowledge, observation and experience in life that 
men generally possess, you must say whether the 1oss 
and injury were attributable to the want of ordipary 
care and diligence on the part of the express company. 
If they were the plaintiff may recover his actual loss; 
otherwise he cannot recover beyond the sum of $50.” 
The express company asked the court to instruct the 
jury as follows: ‘(1) The jury are instructed to re- 
turn a verdict in favor of the plaintiff for the sum of 
$50. (2) The agreement in the receipt that defendant 
will not be liable for more than $50 for any shipment 
unless the true value of such shipment is stated in the 
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receipt, is a valid agreement, and relieves the defend- 
ant of liability as insurer for all amounts over $50, 
leaving it liable in excess of $50 only for gross negli- 
gence, and the burden of proving gross negligence is 
upon the plaintiff.”’ 

1. It is settled by the decisions of this court, and by 
the great weight of authority, that a common carrier 
cannot stipulate for exemption from responsibility for 
the negligence of himself or his servauts, on grounds 
of public policy, even by express contract. Railroad 
Co. v. Simpson, 30 Kans. 645; Railroad Co. v. Lock- 
wood, 17 Wall. 357, and the cases therein cited; 2 Am. 
& Eng. Enc. Law, 822. But this is not the question 
presented by the record in this case. The receipt exe- 
cuted by the express company, and knowingly and 
voluntarily accepted by the shipper through his agent, 
expressly provided ‘‘that the express company was 
not to be liable for any loss or damage to the box, for 
over $50, ifthe just and true value thereof was not 
stated."” The true and just value of the box was not 
stated in the receipt or to the company by the shipper. 
The trial court very properly instructed the jury 
“that the shipper must be presumed to have assented 
to the terms and conditions of the receipt.’ Two ques- 
tions are therefore presented for our determination: 
First. May a common carrier limit his liability to an 
amount stated in a written receipt or special contract, 
in the event of loss or injury to the goods or property 
through ordinary, negligence, if such special contract 
is freely, voluntarily and fairly entered into by the 


parties, and such contract is just and reasonable in its | 
terms? Second. Did the written receipt or special | 


contract between the shipper and express company in 
this case limit the liability of the company for loss or 
injury to the amount of $50? 

The better authorities declare the law to be that the 
value of the property transported may be agreed npon, 
and the damage or loss to the property occasioned by 
the negligence of the company or its servants will be 
limited to the agreed valuation. The Hart Case,112 U.S. 
331, may now be called the leading case in America. Mr. 
Justice Blatchford, delivering the opinion of the court 
in that case, said, among other things, that “it is 
the law of this court that a common carrier may, by 
special contract, limit his common-law liability, but 
that he cannot stipulate for exemption from the con- 
sequences of his own negligence or that of his ser- 
vants. * * * There is no justice in allowing the 
shipper to be paid a large value for an article which he 
has induced the carrier to take at a low rate of freight, 
on the assertion and agreement that its value is a less 
sum than that claimed after a loss. It is just to hold the 
shipper to his agreement, fairly made, as to value, even 
where the loss or injury has occurred through the neg- 
ligence of the carrier. * * * ‘The limitation as 
to value has no tendency to exempt from liability for 
negligence. It exacts from the carrier the measure of 
care due to the value agreed on. The carrier is bound 
to respond in that value for negligence. The compen- 
sation for carriage is based upon that value. The 
shipper is estopped from saying that the value is 
greater. The articles have no greater value, for the 
purpose of the contract of transportation, between the 
parties to that contract. The carrier must respond 
for negligence up to that value. It is just and reason- 
able that such a contract, fairly eutered into, and 
where there is no deceit practiced on the shipper, 
should be upheld. ‘There is no violation of public pol- 
icy. On the contrary, it would be unjust and unrea- 
sonable, and would be repugnant to the soundest prin- 
ciples of fair dealing and of the freedom of contract- 
ing, and thus in conflict with public policy, if ashipper 
should be allowed to reap the benefit of the contract if 
there is no loss, and to repudiate it in case of loss.’’ 
See also Harvey v. Ruilroad Co., 74 Mo. 539; Brehme 
v. Dinsmore, 25 Md. 329; Railroud Co. v. Sherrod, 84 





Ala. 178; Duntley v. Railroad Co. (N. H., 1890), 20 Atl. 
Rep. 327; Magnin v. Dinsmore, 62 N. Y. 35; Squire v. 
Railroad Co., 98 Mass. 239-245; G raves v. Railroad Co., 
137 id. 33; Hil! v. Railroad Co., 144 id. 284; Falkenau 
v. Fargo, 35 N. Y. Super. Ct. 332; 55 N. Y. 642; 
Ghormiley v. Dinsmore, 53 N. Y. Super. Ct. 36; West-* 
cott v. Fargo, 6 Lans. 328; Grace v. Adams, 100 Mass. 
505; Pemberton Co. v. New York Cent. R. Co., 104 id. 
144. Seealso Breese v. Telegraph Co., 48 N. Y. 132, 
139, 141, 142; Railroad Co. v. Payne (Va., 1890), 10 S. E. 
Rep. 749. 

As to the second question proposed, we think that 
the limitation in the written receipt or special con- 
tract not to be liable for any loss or damage over $50 
in this case, stands us if the carrier had asked the 
value of the box and its contents, and had been told 
by the shipper *‘ that the value was $50 only,”* or which 
is the same thing, had been told by the shipper ‘* that 
if loss or damage occurred to the box or its contents, 
he would not demand over $50." In Kallman v. Ex- 
press Co., 3 Kans. 205, it was said that ‘“‘no value was 
given in the bill of lading which was delivered to the 
shipper by the express company, and received by him 
without objection; thus consenting and agreeing that 
the plaintiffs should be bound by its terms. If he had 
desired to make the company responsible for the full 
value of the goods, he had only to furnish them with 
the amount, and bave it inserted in the bill. But it 
may be said that the company was bound to make in- 
quiry as to the value of the goods, if they desired to 
obtain the benefit of this limitation upon their liabil- 
ity. We confess that we are not able to see any good 
reason for making such a requirement a condition prec- 
edent in such case. The company exhibits to the em- 
ployer the exact condition upon which they will re- 
ceive his property for carriage, to which he may assent 
or not, as he may choose. If he assent, we think he 
should be bound thereby. As in this case, if the real 
value of the property was $592.53, the employer, in 
case of loss, would be as much, nay more, interested 
in having such value truly stated in the bill of lading 
or receipt as the company could possibly be in having 
the value understated. He ought then to have made 
known to the company the true value of the goods, 
and more especially as the limitation upon the liability 
of the company was so plainly stated in the receipt.” 
We do not quote this part of the opinion in the above 
case because it is necessarily conclusive or binding as 
a prior decision of this court, as in that case, the trial 
court granted anew trial. This court affirmed the ac- 
tion of the court below. Much said in the former opin- 
ion, outside of affirming the action of the court in 
granting a new trial, we consider obiter dictum. The 
trial court in that case, in granting the new trial, did 
not pass upon a pure, simple and unmixed question of 
law. ‘This court has decided time and again that ** the 
granting of a new trial is largely in the discretion of 
the trial court; and where a new trial is given, and 
the record does not show upon what grounds the 
court granted such new trial, but the record does show 
errors upon which the trial court might have granted 
a new trial, the order granting such trial wiil not be 
disturbed.”” Barney v. Dudley, 40 Kans. 247; Howell v. 
Pugh, 25 id. 96; City of Sedan v. Church, 29 id. 190. See 
Betz v. Land, etc.,Co., 26 Pac. Rep. 456 (recently decided), 
“Tt is a maxim not to be disregarded, that general ex- 
pressions in every opinion are to be taken in connec- 
tion with the case in which those expressions are used. 
If they go beyond the case, they may be respected, but 
ought not to control the judgment in a subsequent 
suit, when the very point is presented for decision. 
The reasun of the maxim is obvious.’’ Cohens v. Vir- 
ginia, 6 Wheat. 264, 399, 400. But we have referred to 
that part of the Kallman opinion because the court be- 
low charged the jury “that the Kellogg Newspaper 
Company, having this receipt-book in its possession 
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and control, and using it from day to day, must be 
presumed to have known of such conditions, and to 
have shipped with reference to it. In this it acted for 
the plaintiff, and he must be presumed to have as- 
sented to the terms and conditions of the receipt; ” 
tnd because this part of the charge of the trial court 
and the part of the opinion quoted from the Kallman 
Case is in accordance with reason, fairness aud jus- 
tice. This part of the opinion also answers the objec- 
tion “* that the value of the property transported was 
not agreed upon.”’ 

As is forcibly argued by counsel, “ the express com- 
pany took the property, and signed a receipt presented 
to it by plaintiff's agent. It is true that it was one of 
a book of receipts furnished by the express company, 
but the receipts were all in blank, the printed part 
containing ali the regulations that the express com- 
pany required the shipper to comply with. The blanks 
were all left for the shipper to fill in any way he pleased ; 
and in whatever way he filled the blanks the express 
company was bound to receipt for the property cov- 
ered by the receipt. When the shipper had filled the 
blank and presented it to the express company for its 
signature, he was in the attitude of proposing an agree- 
ment to the express company for acceptance. The sig- 
nature of the express company was the completion of 
the agreement, and the agreement as completed so far 
as it related to the value of the property, was not a 
limitation of liability for negligence in any way, but a 
square agreement that the property preseuted for car- 
riage and covered by the receipt was only worth $50.”’ 
In Oppenheimer v. Express Co., 69 Til. 62, the facts 
were about as follows: May and Stern shipped hy the 
United States Express Company a box weighing 
twenty-five pounds, from New York city to Oppen- 
heimer & Co., at Chicago, Illinois. It contained jewelry 
to the value of $3,800. The receipt given by the ex- 
press company was similar in that case to the receipt 
given by the Pacific Express Company in this case. 
The blank for the value of the box and contents was 
not filled in. But the limitation of $50 was in the re- 
ceipt in that case, as in this. The box and its contents 
were destroyed by fire in the office of the express com- 
pany at Chicago. Oppenheimer & Co. brought an ac- 
tion to recover for the value of the contents of the 
box. Judgment was rendered iu their favor for $50 
only. They appealed. The judgment of the lower 
court was affirmed by the Supreme Court of Lilinois. 
In rendering its opinion that court said: ** The terms 
and conditions on which the company received the 
property for transportation were clearly expressed in 
the body of the receipt, and in «a way not calculated to 
escape attention. It must be supposed that these men 
paid some attention to the transaction of their busi- 
ness, aud were reasonably well informed in regard to 
the nature of their contracts. That they should have 
been so doing business with this company for years, 
handling, filling out and procuring the execution of 
these shipping receipts without a knowledge of their 
general character and effect, it is difficult to believe. 
They must be held to have had such knowledge. 
* * * A distinction exists between the effect of 
those notices by a carrier which seek to discharge him 
from duties which the law has annexed to his employ- 
ment, and those, like the one in question, designed 
simply to insure good faith and fair dealing on the part 
of his employer—in the former case, notice alone not 
being effectual without an assent to the attempted re- 
striction; while in the latter case, notice alone, if 
brought home to the knowledge of the owner of the 
property delivered for carriage, will be sufficient.”” A 
part of the syllabus of that case reads: ‘An express 
company has the right to demand from a consignor 
such information as will enable it to decide on the 
proper compensation to charge for the risk, and the 
degree of care to bestow iu discharging its trust; aud 








a limitation of its liability, not to exceed $50, unless 
the value of the goods forwarded is truly stated, if 
brought to the knowledge of the consignor, is reason- 
able and consistent with public poljcy.”” The court 
finally disposed of the above case upon the ground that 
there was a “ designed suppression of the value of the 
goods.” It was said in the opinion, among other 
things, that “there was an actual attempt here by the 
agent of the shippers to fill in this blank space, but in- 
stead of inserting ‘ 3.800’ (the value), a mark or char- 
acter was inserted inexpressive of any value. This 
shows that there was a designed suppression of the 
value of the goods. That was unfair conduct on the 
part of the shipper of the goods. The effect of such 
conduct to relieve the carrier from his liability as in- 
surer is asserted in many cases [here decisions are 
given]. Had the true value of the goods been dis- 
closed, there would have been an extra charge of $9.50, 
increased precautions would have been taken for the 
safety of the goods, and as the evidence shows, they 
would have been saved.” 

It may be said, in every case, that where a shipper 
fixes an agreed valuation upon his goods to be trans- 
ported, or enters into a specialcontract with the car- 
rier that if his goods are lost or injured he will not 
demand over $50, and thereby obtains cheaper rates, 
he is guilty of fraud, or attempted fraud, if his goods 
are lost or injured, and he demands for his damages 
an amount above the valuation or limitation agreed 
to. If it be true, as the trial court charged the jury, 
that “ the plaintiff must be presumed, under the. facts 
of this case, to have assented to the terms and condi- 
tions of the receipt,” then, within the better author- 
ities, the limitation of the carrier's liability, not to ex- 
ceed $50, was the same as fixing the value of the prop- 
erty transported at $50 only, and the limitation of the 
express company’s liability, not to exceed the $50 
stated in the receipt, was reasonable and just. Boor- 
man v. Express Co., 21 Wis. 154, is a case like this. A 
limitation of $50 was contained in the receipt. Chief 
Justice Dixon, writing the opinion, held that “ an ex- 
press company may exempt itself by special contract 
from liability as insurer; or forthe default or negli- 
gence of any person to whom the property may be de- 
livered by it, for the performance of any act or duty 
in respect thereto, off its own routes; or for loss or 
damage of any package for over $50, unless the just 
and true value thereof is stated in the receipt.’’ In 
Duntley v. Railroad Co., supra, it was decided that “a 
regulation of a carrier with respect to the transporta- 
tion of live animals, which fixes the ordinary value of 
horses, for which it will hold itself responsible in case 
of loss, at $200 each, and requires extra compensation 
for transporting animals of greater value, is reason- 
able and valid.’”’ In Durgin v. Express Co. (N. HL, 
1890), 20 Atl. Rep. 328, the receipt was like the one in 
this case, and limited the liability to $50. It was held 
that ‘‘a shipper of goods who fills out one of the blank 
receipts contained in a book previously furnished by 
an express company for his use, and obtains the sig- 
nature of the company’s agent thereto, upon deliver- 
ing to him a package for transportation, will be pre- 
sumed to know the contents of the receipt; and if he 
receives such receipt without objection, his assent as 
to its conditions will, in the absence of fraud, be con- 
clusively presumed.”’ Clark, J., in delivering the opin- 
ion in that case, said: ‘‘ The receipt signed by the de- 
fendant’s agent and servant at the time of the delivery 
of the package was taken by the plaintiff as evidence 
of the fact and purpose of its delivery, and of the 
terms and conditions on which the defendants re- 
ceived it. The receipt was contained in a book of 
blank receipts previously furnished by the defendants 
for the use of the plaintiff, and the written portions 
were in his handwriting, and the law presumes that 
the contents were known to him. The plaintiff un- 
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derstood it to be the shipping contract, and in the ab- 
sence of fraud, by receiving it without objection, he 
was conclusively presumed to assent to its conditions. 
Merrill v. Express Co., 62 N. H. 514; Grace v. Adams, 
100 Mass. 505. It is now generally held that the re- 
sponsibility imposed on the carrier of goods by the 
common law may be restricted and qualified by ex- 
press stipulation, where such stipulation is just and 
reasonable; and a stipulation that the carrier shall be 
informed as to the value of the goods delivered to him 
for carriage, as affecting the risk, and the degree of 
care required is clearly reasonablee * * * The 
plaintiff understood that he was securing transporta- 
tion of the box to New York at a reduced rate (in fact 
at one-fifth of the regular rate), by calling the value 
$50,and assuming a portion of the risk of carriage him- 
self; and having agreed upon a valuation for the pur- 
pose of fixing the express charges, he cannot insist that 
the goods are of greater value, for the purpose of in- 
creasing his claim for damages for the loss. Nor is it 
material whether the loss arose from the negligence of 
the defendants or some other cause. The defendants 
agreed to respond in a sum not exceeding $50 in case 
of loss, and for the purpose of the contract of trans- 
portation between the parties to the contract, the 
goods had no greater value.” See also, to the same 
effect, Squire v. ailroad Co., 98 Mass. 239; Rail- 
road Co. v. Henlein, 52 Ala. 615; Magnin v. Dins- 
more, 56 N. Y. 168; Railroad Co. v. Weakly, 50 
Ark. 397. In Railroad Co. v. Wynn (Tenn., Jan. 2, 
1890), 14S. W. Rep. 311, special contracts for a limita- 
tion of the liability of a carrier are not sustained. It 
is said in that case, among other things, that * to our 
minds it is perfectly clear that the two kinds of stipu- 
latioun—that providing for total, and that providing 
for partial, exemptions from liability for the conse- 
quences of the carrier’s negligence — stand upon the 
same ground, and must be tested by the same princi- 
ples. If one can be enforced, the other can; if either 
be invalid, both must be held to be so—the same con- 
siderations of public policy operating in each case.” 
In our opinion, the reasons stated are wholly unten- 
able. They proceed upon false premises. That court 
overlooks the power of the shipper to freely and fairly 
fix a valuation upon bis own property. Thecarrier has 
the right to make reasonable rates for carriage. A 
total exemption from the liability on the part ofa 
carrier would not be just or reasonable, and no person 
having reason, would willingly and freely contract 
withacarrier that the property which he wished to 
have transported was absolutely worthless. The car- 
rier is bound to receive and transport the property of 
the shipper. The shipper can place his own valuation 
upon the property delivered by him to the carrier to 
be transported. The carrier cannot arbitrarily fix any 
valuation on the property received from the shipper, 
but may reasonably insist on proper information as to 
the value of the property which he receives. He ought 
to have a right to know what it is that he undertakes 
to carry, and the amount and extent of his risk. Upon 
the value of the property, the risk incurred, and the 
distance the property is to be transported, the charges 
for carriage are fixed. Therefore it would seem to us 
that a contract fixing the value of the goods delivered 
to the carrier, or fixing a limitation of damage in case 
of loss or injury, is clearly reasonable as affecting the 
risk and the degree of care required concerning the 
property to be transported. With the above and forego- 
ing limitations, we cannot conceive how the carrier can 
evade his duty or nullify the law. Upon the author- 
ities cited, the instructions of the trial court were er- 
roneous, and the instruction prayed for by the ex- 
press company for limitation as to damages should 
have been given. 

There is nothing appearing in the evidence or the 
findings of the jury that show, or tend to show, gross 





negligence, fraud or intentional wrong upon the part 


of the express company. In the case of Railroad Co. 
v. Simpson, 30 Kans. 645, the limitation was arbi- 
trarily fixed by the carrier without the consent of the 
shipper. That contract was not just or reasonable, or 
freely or fairly entered into. It was in violation of 
public policy. It is unlike this case because, when the 
box in controversy was shipped, the shipping clerk of 
the Kellogg Newspaper Company filled out a receipt, 
and aman by the name of Glass, a driver for the 
Pacific Express Company, signed it. No deceit or un- 
fairness was practiced by the express company. In 
the case of Telegraph Co. v. Crall, 38 Kans. 679, gross 
negligence was involved. Whether a telegraph com- 
pany could exempt itself by contract from ordinary 
negligence was not passed upon. That question was re- 
served. Wedo not think it is necessary to follow all 
that was stated in Kallman v. Express Co., supra, be- 
cause, although that decision was made nearly twenty- 
five years ago, the question now at issue was not neces- 
sarily embraced in that decision, for the reasons here- 
tofore named. The case of failroad Co. v. Simpson, 
supra, followed Railroad Co. v. Lockwood, 17 Wall. 
357. This case is referred to and clearly distinguished 
in the latter case of Hart ‘v. Railroad Co., supra. 
Again the box containing the type and plates was 
shipped from Kansas City, Missouri. The receipt exe- 
cuted by the express company was executed and de- 
livered at Kansas City, Missouri, to the Kellogg News- 
paper Company for P. T. Foley, the plaintiff below. 
In that State the law declared by the Supreme Court 
is that ‘a contract fairly entered into between carrier 
and shipper, specifying a fixed sum as the value of the 
property and limiting the recovery in case of loss to 
that sum, is binding on the shipper.’’ Harvey v. Rail- 
road Co., 74 Mo. 538. We must assume, so far as this 
case is concerned, that the parties, including the 
shipper and the express company, contracted with 
reference to the law of Missouri. The receipt was 
signed there, the box was delivered there, and was 
shipped from Missouri to Kansas. It seems to us that 
the shipper ought not to complain. If he had desired 
to insert in the receipt, which the express company 
was asked to sign, $144.55 as the full value of the box, 
or if he had desired to insert any larger amount, he 
had the option so to do, and if he had inserted the 
full value of the box and its contents he could have re- 
covered the value. But as the shipper voluntarily 
limited his loss or damage to the sum of $50 only, why 
should he refuse to receive the sum of $50, which was 
tendered him by the superintendent of the express 
company when he presented his claim for damages? 
The receipt, as executed, was just as he desired and 
wished it. The damage in case of loss or injury to the 
box or its contents was liquidated in advance by the 
voluntary action of the parties. ‘‘The limitation as 
to the damages or value has no tendeucy, in such a 
case as this, to exempt from liability for negligence.’’ 
Hart v. Railroad Co., supra. Generally the charges 
for transporting a box or package valued at $144.50, 
$500 or $1,000 are more than when the value is $50 
only, and if the shipper wishes to pay full charges and 
recover full value, in case of loss or injury from neg- 
ligence, why should he not state to the carrier, or 
write in the receipt to be signed by the carrier, the 
full value? We now repeat what was said upon this 
point in the Kallman Express Co.’s Case, 3 Kans. 205, 
where the receipt was left blank as to the value, as in 
this case, but where a limitation was inserted in the 
receipt in case of loss or damage: ‘‘ The company ex- 
hibits to the employer the exact conditions upon which 
it will receive his property for carriage, to which he 
may assent or not, as he may choose. If he assent, we 
think he should be bound thereby. Asin this case, if 
the real value of the property was $592.53, the em- 
ployer, in case of loss, would be as much, nay more, 
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interested in having such value truly stated in the bill | 


of ladiug or receipt as the company could possibly be 
in having the value understated. H_ ought then to 
have made known tothe company the true value of 
the goods, and more especially as the limitation upon 
the liability of the company was so plainly stated in 
the receipt.” 

The judgment of the District Court will be reversed, 
and the cause remanded for a new trial. 


JOHNSTON. J., concurs. VALENTINE, J., dissenting. 


—_—__» 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

BENEFIT SOCIETIES—ASSESSMENTS—MANDAMUS.-—(1) 
Where the certificate issued by a mutual insurance asso- 
ciation provides that on the death of a memberacertain 
sum is to be paid, or such proportion thereof as is pro- 
vided for in the by-laws, and these direct the making 
of a fixed assessment on members fora death loss, such 
certificate is a contract with the members which lim- 
its their liability, and after one assessment has been 
levied and paid, mandamus cannot lie to compel the 
levying of another assessment, although the sum real- 
ized was less than the sum fixed in the certificate. (2 
Even though the assessment resulted in raising enough 
to pay the full amount of the certificate, or if it so re- 
sulted in connection with the surplus funds of the de- 
fendant, the members were no insurers of the proper 
application of the fund to the payment of the certifi- 
cate by defendant’s officers. June 2, 1891. People, ex 
rel. Myers, v. Musonic Guild, etc., dss’n. Opinion by 
Peckham, J. 


CARRIERS — BILL OF LADING.— Plaintiffs, common 
carriers, gave the consignee bills of lading acknowl- 
edging the receipt on board of their vessel at Duluth 
of fifty-four thousand bushels of wheat to be delivered 
to defendant at Buffalo, at three and three-quarters 
cents freight per busbel, ‘‘ all the deficiency in cargo to 
be paid by the carrier, and deducted from the freight, 
and any excess in the cargo to be paid for to the car- 
rier by the consignee.” Plaintiffs only delivered fifty- 
three .thousand one hundred and seventy-three 
bushels, being ashortage of eight hundred and twenty- 
seveu bushels, worth $712.41. Held, that defendant 
was entitled to have the value of the deficiency de- 
ducted from the stipulated freight on the fifty-four 
“thousand bushels. We think that the cause was cor- 
rectly disposed of in the courts below. The plaintiffs 
seek to avoid the effect of the stipulation in the con- 
tract, fixing the quantity uf wheat received by them 
at Duluth, by reference to the cases holding that an 
acknowledgment in a bill of lading specifying the 
quantity of merchandise received by them operates as 
areceipt only and is subject to correction by proof 
that such merchandise was not, in fact, received. 
Citing Ellis v. Willard, 9 N. Y. 529; Abbe v. Eaton, 51 
id. 410; Meyer v. Peck, 28 id. 590, and other similar 
cases. The rule acted upon in those cases, as cited in 
the head-note of Meyer v. Peck, is that ‘‘an ordinary 
bill of lading is not conclusive, as between the origi- 
nal parties, either as to the shipment of goods, or the 
quantity; as to those matters it operates merely as a 
receipt and is open to explanation on the trial by parol 
evidence.”’ We feel no disposition to question the au- 
thority of these cases, or to disregard the principle 
there laid down, but think that this case is clearly dis- 
tinguishable, in its facts, from those considered in the 
cases referred to. Here the parties have provided by 
express language for the particular contingency arising 
under the contract, and we can evade its operation 
only by disregarding one of the most imperative rules 





in the interpretation ot contracts. A primary rule of 


construction requires a contract to be so construed ag 
to give some meaning and effect to all of the language, 
and if the words used can have an operation which 
leads to no absurd results, and is not contrary to some 
provisions of law, that meaning must be adopted 
rather than one which would render the language 
meaningless and inoperative. The provisions fixing 
the quantity of grain received and providing a mode 
by which any deficiency or excess in quantity snall be 
dealt ‘ith, dv not seem susceptible of any other effect 
than to prescribe arule by which the consignee can 
determine the amount of freight and charges payable 
by him to the carrier. For this purpose the provision 
has a legitimate and natural office to perform, which 
also accords with the plain signification of the lan- 
guage used. It seems reasonable that parties should 
agree upon the quantity of grain shipped for transpor- 
tation to distant markets with a view of avoiding con- 
troversies between the carrier and consignee upon the 
subject. The cargo was here weighed into the vessel 
under the supervision and control of the carriers, and 
they had every opportunity to learn the quantity of 
grain actually received by them. They thereupon en- 
tered into a contract with the consignor whereby it 
was agreed that any deficiency in the cargo should be 
paid for by them, and deducted from the freight, and 
any excess in quantity should be paid to them by the 
consignee. The deficiency and excess referred to could 
have related only to a variation from the quantity 
specified in the bills of lading, as there was no other 
standard furnished by which a variation could be esti- 
mated. This was a contract which the parties were 
competent to make and a consideration for the prom- 
ise to pay for any deficiency, was secured by the right 
to collect the value of any excess. These were mutual 
obligations and were obviously incurred for the pur- 
pose of avoiding disputes over the quantity actually 
received by the carriers, and to estop him from dis- 
puting the correctness of his acknowledgment. The 
parties plainly contemplated the contingency of a 
variance in the course of transportation between the 
quantity of grain admitted to have been received by 
them and that subsequently delivered; and provided 
in express terms the mode by which their respective 
rigbts should be adjusted in that event. The language 
of the contract is plain and unambiguous, and the 
right of the parties to make it is indisputable. Judge 
Denio said, in Meyer v. Peck, supra: “No doubt it 
might be made a matter of express contract that the 
carrier should account for the precise quantity ac- 
knowledged in the instrument and that no other evi- 
dence on that point should be received.’’ See Lishman 
v. Christie, L. R., 19 Q. B. Div. 333. This, we think, 
they have done by the contract in question. The con- 
signee in this case is but the agent of the consignor, 
and is authorized to pay only such freight as is pro- 
vided for by tke bill of lading. He can hold the prop- 
erty only for such advances as the bill of lading di- 
rects him to make and there is no principle upon which 
he can be made liable for any greater amount than 
that called for by the letter of his authority to pay. 
We have not considered the cases treating of the doc- 
trine of estoppel as it is unnecessary, in the view we 
take of the case, to invoke that principle. June 2, 1891. 
Rhodes v. Newhull. Opinion by Ruger, C. J. 38 N. Y. 
St. Rep. 431, affirming 35 id. 415. 





EvipENCE— Covpg, § 829.— Upon the trial of an ac- 
tion to partition real estate, defendant set up a will 
alleged to have been executed, by which all tne land 
was devised to him. The jury found specifically that 
the deceased was not mentally competent to make 
a will, and that the alleged will was made through 
fraud, duress and undue influence. Plaintiff was al- 
lowed to testify to a conversation which she heard be- 
tween the defendant and her deceased father, which 
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related to making a will and to her share in the estate. 
Held, that as the deceased had been found to be in- 
capable of making a will, the testimony was immate- 
rial and did not affect the result. Citing Holcomb v. 
Holcomb, 95 N. Y. 326; Matter of Eyseman, 113 id. 62; 
2 N. Y. St. Rep. 136; Matter of Dunham, 121 N. Y. 
575; 31 N. Y. St. Rep. 858. June 2, 1891. Petrie v. Mor- 
gan. Opinion by O’Brien, J. 


MANDAMUS — AUCTIONEER’S LICENSE — NEW YORK 
city.—The mayor of New York, in the exercise of his 
discretion, has the right to refuse to issue an auction- 
eer’s license, and bis action cannot be reviewed on ap- 
plication for mandamus. June 2, 1891. People, ex rel. 
Schwab, v. Guant. Opinion by Ruger, U. J. 


PARTNERSHIP — GIVING OF NOTE BY ONE PARTNER— 
ASSIGNMENT FOR CREDITORS—PREFERENCES.—(1) One 
partner may give a note upon firm matters to another 
partner in the same firm, and the holder may maintain 
an action at law upon it without an accounting. Town- 
send v. Goewey, 19 Wend. 424; Crater v. Bininger, 45 
N. Y. 545. See also Cole v. Reynolds, 18 id. 74. (2) O. 
K. Wood & Co., a solvent firm, having had dealings 
with V. A. Wood & Co., a firm composed of two mem- 
bers of O. K. Wood & Co., made a settlement, and be- 
ing Jargely indebted to V. A. Wood & Co., at the re- 
quest of the two members gave notes for the amount 
due, one-half to each of their wives. Eight years after 
O. K. Wood & Co. made an assignment, preferring the 
said wives for the amount due on the notes. Held, 
that preference was valid, as the transaction was the 
same as if the notes had been made to the two mem- 
bers of the firm and indorsed by them to their wives 
as voluntary gifts; that the donees received a perfect 
title and absolute ownership in the notes, as there 
were then no equities existing between the original 
parties, and such title was not diminished by any sub- 
sequent dealings between them. Chamberlain v. Gor- 
ham, 20 Johns. 144; Hedges v. Sealy, 9 Barb. 214; 
Furniss v. Gilchrist, 1 Sandf. Super. Ct. 53; Elwell v. 
Dodge, 33 Barb. 336, 343; 2 Rand. Com. Paper, § 675; 
Baxter v. Little, 6 Mete. 7. (3) A member of a firm 
who has had an accounting with the firm, and upon 
that accounting has been found to be its creditor, and 
who tukes from the firm a note for the debt due him, 
receives an express promise which excludes any im- 
plication whatever and may be enforced according to 
its terms. June 2, 1891. First National Bank of Cham- 
plain v. Wood. Opinion by Peckham, J. 


PLEADING — ANSWER — DEMURRER — CoDE Civ. 
Proc., § 495.—(1) In an action upon notes given for prop- 
erty purchased by defendant of trustees appointed to 
liquidate the debts of a corporation, the answer al- 
leged that defendant was induced to become a party 
to the liquidation by fraud of the corporation and 
asked that it be cancelled. Held, that this answer was 
no defense, as the proper parties were not represented 
in this litigation to entitle the defendant to judgment 
upon this issue. (2) The fact that defendant was in- 
duced to execute the agreement by fraud is no answer 
to his obligation arising on a purchase from the trus- 
tees, nor does it enable him to set off against the debt a 
claim against the corporation. (3) Section 495 of the 
Code of Civil Procedure, only applies where defendant 
demands affirmative judgment on his counterclaim, 
and has no application where the defendant seeks to 
use his counterclaim for the purpose simply of extin- 
guishing the claim of the plaintiff. June 2, 1891. Otis 
v. Shantz. Opinion by Andrews, J. 38 N. Y. St. Rep. 
434, affirming 28 id. 69. 


WILL—EXECUTION — UNDUE INFLUENCE — BURDEN 
OF PROOF.—(1) Where a will is contested on the ground 
of undue influence, the testator having ignored a 





daughter, although he had previously stated that he 
desired his estate to be equally divided among his 
children, and it is charged that the sons of testator, 
who procured the execution of the will, combined to 
influence him against her by letters and statements; if 
it is shown that the son wrote the letter knowing that 
the statements were untrue, with the design that it 
should reach his father and influence him in the dis- 
position of his property, and it did in fact influence 
him to disinherit the daughter, a case of undue in- 
fluence and fraud is made out. (2) After stating, that 
although the will might have been grossly unjust, yet 
that was no consequence if it was satisfactory to the 
party who made it, the court charged that ‘if, under 
all the circumstances of the case, you find that this 
will was unnatural in its provisions, and inconsistent 
with the duties and obligations of the testator to the 
different members of his family, it imposes upon the 
proponents the duty of giving some reasonable expla- 
nation of its unnatural character, or at least of show- 
ing that it was not the result of mental defect, obli- 
quity or perversion. Held, no error. The fair con- 
struction of the portion of the charge excepted to is 
not that the unequal division of the testator’s prop- 
erty, apparent on the face of the will, raised a pre- 
sumption of undue influence or fraud, which the 
proponents were called upon to explain; but, if upon 
all the proof in the case, the jury should find that the 
will was in fact contrary to the dictates of natural 
affection and was, under all the circumstances, un- 
natural in its dispositions, so far as its provisions 
would be evidence of mental defect, obliquity or per- 
version of mind which would require explanation. 
Thus understood and read in connection with the 
other propositions, that part of the charge which was 
the subject of this exception was not objectionable. 
A learned author on wills has stated the principle in 
the following language, which we think expresses sub- 
stantially the same idea as that intended to be con- 
veyed by the charge, if it does not go even farther: 
* But gross inequality in the dispositions of the in- 
strument, when no reason for it is suggested either in 
the will or otherwise, may change the burden and re- 
quire explanation on the part of those who support 
the will to induce the belief that it was the free and 
deliberate act of a rational, self-poised and clearly-dis- 
posing mind.” 1 Redf. Wills, 557; Redf. Am. Cases on 
Wills, 298, note. There are numerous other exceptions 
to the record, but we think they were correctly dis- 
posed of in the court below (54 Hun, 131; 26 N. Y. St. 
Rep. 863), and do not call for any special notice here. 
June 2, 1891. Matter of Budlong. Opinion by O’Brien, 
J. 38 N.Y. St. Rep. 436. 


—_+__—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

INSURANCE—MUTUAL BENEFIT--RIGHTS OF BENEFI- 
CIARY.—Plaintiff’s son became a member of one of the 
subordinate lodges of defendant association, thereby 
becoming entitled to and receiving from defendant its 
certificate or policy of insurance, in which he desig- 
nated his lodge as a beneficiary, in case of his decease. 
The lodge, as well as defendant, were unincorporated 
voluntary associations, for the mutual aid, benefit and 
insurance of their members. Held, upon the death of 
the assured son, that the father could not be permitted 
to question the legal existence of the lodge, or its ca- 
pacity to take as such beneficiary. Minn. Sup. Ct., 
June 8, 1891. Bacon v. Brotherhood of Railroad Brake- 
men. Opinion by Collins, J. 


MARRIAGE — DIVORCE — ADULTERY — CIRCUMSTAN= 
TIAL EVIDENCE.—In a suit for divorce a vinculo, 
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on the ground of adultery, where the evidence shows 


that defendant had seduced plaintiff before he mar 
ried her, and that he deserted her immediately after 
the marriage, and consorted with lewd women, with 
whom he was frequently found in compromising situa- 
tions, a decree for plaintiff is warranted, though both 
the husband and the alleged particeps criminis deny 
the adultery. In the recent work of Mr. William 
Hardcastle Browne, of the Philadelphia bar, on Di- 
vorce and Alimony, it is said (p. 54): “If a married 
man, without justifiable cause appearing, visits a house 
of ill-fame, he must have gone there for an improper 
purpose, and it is universally held as a proof of adul- 
tery. Soalso when he has been shut uo alone with 
an unchaste woman.” Citing t-vans v. Evans, 41 Cal. 
103; Van Epps v. Van Epps, 6 Barb. 320; Langstaff v. 
Langstaff, Wright (Ohio), 148. The same learned au- 
thor also remarks that criminal desires may be in- 
ferred from consorting with prostitutes, entertaining 
persous known to be dissolute, or intimacy of any 
kind with such after knowledge of their immoral repu- 
tation. Id., p. 55. Mr. Greenleaf says (Ev., vol. 2, § 44): 
“A married man going into a known brothel raises a 
suspicion of adultery, to be rebutted only by the very 
best evidence. His going there, and remaining there 
alone for some time in a room with a common prosti- 
tute, is sufficient proof of the crime.’’ Mr. Bishop, in 
his work on Marriage and Divorce, says (vol. 2, § 613): 
“Adultery is peculiarly a crime of darkness and se- 
crecy; parties are rarely surprised in it; and so it not 
only may, but ordinarily must, be established by cir- 
cumstaatial evidence. The testimony must convince 
the judicial mind affirmatively that actual adultery 
was committed, since nothing short of the carnal act 
can lay a foundation for a divorce. It is, generally 
speaking, necessary to prove that the parties were in 
some place together where the adultery might proba- 
bly be committed.”’ Citing Lord Stowell as saying: 
“Courts of justice must not be duped. They will 
judge of facts, as other men of discernment, exercis- 
ing a sound and sober judgment, on circumstances 
that are duly proved, judge of them. The only gen- 
eral rule that can be laid down upon the subject is 
that the circumstances must be such as would lead the 
guarded discretion of a reasonable and just man tothe 
conclusion; for it is not to lead a harsh and intemper- 
ate judgment, moving upon appearances that are 
equally capable of two interpretations; neither is it 
to be a matter of artificial reasoning, judging upon 
such things differently from what would strike the 
careful and cautious consideration of a discreet man. 
The facts are not of a technical nature; they are facts 
determinable upon common grounds of reason; and 
courts of justice would wander very much from their 
proper office of giving protection to the rights of man- 
kind, if they let themselves loose to subtleties, and re- 
mote and artificial reasonings upon such subjects. 
Upon such subjects the rational and legal interpreta- 
tion must be the same. Va. Sup. Ct. App., June 11, 
1891. Musick v. Musick. Opinion by Lacy, J. 13 8. 
E. Rep. 303. 


MARRIAGE—PRESUMPTION—PHYSICIANS — EMPLOY- 
MENT BY HUSBAND TO ATTEND WIFE.—(1) [n an ac- 
tion against a husband for medical treatment of his 
wife, it appeared that the parties had been formally 
married and cohabited until they learned that a divorce 
from a former wife was invalid, whereupon they dis- 
coutinued cohabitation, but still acknowledged each 
other as husband and wife. The evidence as to the 
invalidity of the divorce, and that the first wife was 
living, was elicited by defendant on cross-examina- 
tion, and was hearsay. J/eld, not sufficient to rebut 
the presumption of marriage, although no objection 
to the evidence was made. (2) A physician called by 
a man to attend a woman, supposed to be his wife, can 











recover for his services from the person summoning 
him, although the parties are not in fact legally mar. 
ried. (3) One who calls a physician to attend a person 
whom he represents to be his wife is estopped to deny 
that fact in an action for services rendered on the 
faith of such representation. Cal. Sup. Ct., June 
10, 1891. Gerluch v. Turner. Opinion by Beatty, 
C. J. 


MASTER AND SERVANT — DEFECTIVE MACHINERY— 
NEGLIGENCE OF FELLOW-SERVANT.—- An employer is 
liable for an injury to an employee caused by a de- 
fective machine, even though the negligence of a co- 
employee may have contributed to the accident. Upon 
a similar question in Railway Co. v. Gammings, 106 
U.S. 700, Mr. Chief Justice Waite said: ‘In the in- 
struction which was given we find no error. It was in 
effect, that if the negligence of the company contrib- 
uted to—that is to say, had ashare in—producing the 
injury, the company was liable, even though the neg- 
ligence of a fellow-servant was contributory also. If 
the negligence of the company contributed to, it must 
necessarily have been an immediate cause of, the ac- 
cident, and it is no defense that another was likewise 
guilty of wrong.’’ In Railway Co. v. Kellogg, 94 U.S. 
469, cited for the defendant, Mr. Justice Strong said: 
‘The true rule is that what is the proximate cause of 
an injury is ordinarily a question for the jury. It is 
not a question of science, or of legal knowledge. It is 
to be determined as a fact, in view of the circum- 
stances attending.” The question here, whether the 
defect in the brake caused the injury to the plaintiff, 
has been submitted to the jury, and found for the 
plaintiff, although contributory negligence of the en- 
gineer may also have been found. U.S. Cire. Ct., E. 
Dist. N. Y., March Term, 1891. Young v. New Jersey 
& N. Y. Ry. Co. Opinion by Wheeler, J. 


———_ + - —— 


NOTES. 


iw Supreme Court of the State of New York has had 

a curious case before it fur decision — namely, 
whether a student has a right toa degree. It appears 
that a Mr. Thomas Cecil, a student of the Bellevue 
Hospital Medical College, claimed, that having com- 
plied with all the requisite preliminary conditions for 
a degree, he was entitled to be examined for it. The 
secretary of the faculty told him that he could not be 
permitted to sit for final examination nor conse- 
quently take bis degree. The question was therefore 
had the college authorities a right arbitrarily to with- 
hold a degree from a student, and if so, must they 
produce their reasons; for they claimed that the 
granting of the degree was totally witbin their discre- 
tion, and their action could not be gainsaid? The 
judge of the Supreme Court held however, that when 
a student has complied with all the rules and regula- 
tions of the college, and with all the conditions upon 
which it agrees to confer degrees, he has a contract 
right to his degree which cannot be denied without 
good reason. An institution cannot take the money 
of a student, allow him to remain and use his time, 
and then arbitrarily refuse to confer on him the de- 
gree which they have promised. While a court can- 
not review the discretion of a college in refusing for a 
definite reason to allow a student to be examined and 
receive a degree, yet in case of an arbitrary refusal 
there is no exercise of discretion at all, but simply a 
willful violation of duty. Whether the English courts 
would follow this ruling remains to be seen; at all 
events the Yankee student has got a neat little decis- 
ion to his own heart, and very proud of it he ought 
to be.— Law Journal. 
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CURRENT TOPICS. 





HE decision of the Court of Appeal in the Clithe- 
roe Abduction Case (which is the nom celebre 
under which our old friend Regina v. Jackson will 
appear on the page of history) continues to 
vex the timid souls and perplex the puzzled 
understandings of our English brethren. There 
seems to be no limit to the folly of which 
these hide-bound conservatives are capable. From 
the unintermitting fulminations of the Law Jour- 
nal, which criticises the court for its bad law, to 
the hysterical denunciations of a recent reviewer, 
who attacks the court for its bad morals, there has 
been an amount of nonsense uttered over this case 
which suggests an era of midsummer madness in the 


region of the Inns of Court and Chancery Lane. 


Does that Nineteenth Century reviewer (there is an 
anachronism of at least three centuries in this des- 
ignation) honestly believe that this decision has 
abolished the institution of marriage in England, as 
he solemnly asserts it to have done? And are there 
men and women in England capable of reading his 
diatribe who agree with him? The institution of 
marriage has weathered some pretty severe shocks 
in the tight little island lately, and we shall be sur- 
prised if it is not found to be still afloat and ina 
reasonable state of efficiency after this teapot tem- 
pest has subsided. We do not believe however that 
this matrimonial scare is so wide-spread as to seri- 
ously threaten the restrictive legislation, with the 
promise of which these alarmists are consoling them- 
selves. Imagine the Parliament of Great Britain, 
with the twentieth century looming just ahead, seri- 
ously considering a bill conferring on the husband 
the power of disciplining his wife! 


This journal has already uttered what it believes 
to be the opinion of the bar of America, and indeed 
of our people generally, upon the issues of this case. 
That however was mainly an expression of senti- 
ment. We desire now to utter a word of protest 
against the barbarous and perverted view of the law 
which these criticisms of the judgment in the Jack- 
son case imply. Even those who have had the cour- 
age to defend the court have generally done so on 
the theory that the decision, though novel, was in 
accordance with modern ideas, and have tacitly as- 
sumed that it was new law and a departure from the 
common-law doctrine of marital authority. We 
have no hesitation in asserting that this wide-spread 
popular impression is a mere delusion and supersti- 
tion, and not the least of the services which the 
decision in this case has performed is its uncovering 
and consequent destruction of this deep-rooted fal- 
lacy. We doubt if there can be found a shred of au- 
thority in English law for the proposition that a 
husband may ceerce his wife. The few cases, all of 
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them modern (Cochrane’s Case, 8 Dowl. 633, is the 
latest and strongest) which seem to support such a 
view are clearly against the authorities, old 
and new, and consequently of no value. Dicta 
there are, in abundance, and no English judge, 
from Chief Justice Markham, in the year 1465, 
down to Justice Coleridge (not the present 
lord chief justice), in 1840, seems to have 
doubted the existence of this power of marital com- 
pulsion in some cases or to some extent. But when- 
ever required to pass upon it judicially these same 
judges have (with the exception of Justice Cole- 
ridge in Cochrane’s Case, above referred to, which 
was a bad case of mother-in-law, and which conse- 
quently made very bad law) invariably decided 
against its exercise in the particular case before 
them. We have yet to finda case in which the right 
of ‘‘reasonable correction” has received judicial 
sanction. This is substantially the view of the 
law taken by the author of the learned and inter- 
esting article on ‘‘ Marital Authority ” in the last 
number of the Law Quarterly Review, but we are un- 
able to follow him in his defense of the decree for 
the restitution of conjugal rights, which Mr. Jack- 
son was seeking to enforce when he kidnapped his 
wife. This outworn survival of the canon law comes 
very near to conferring on that hapless litigant the 
character of a martyr. Since English law no longer 
pretends to enforce cohabitation, from which the 
canon law did not shrink, if a man may not enforce 
jt himself, the decree for restitution of conjugal 
rights is a mere brutum sulmen, with no more weight 
than attaches to the words in which it is uttered. 
It may express the abhorrence of the court for the 
sin of desertion, but courts are not maintained for 
the mere purpose of reading moral lessons, and they 
have no more to do with sins, as such, than the 
moral philosopher has with the punishment of 
crime. Our author recognizes this in the case of 
‘‘adultery and other offenses against the moral 
law,” though he is probably unaware that we still 
punish such offenses in some of the United States. 


Very few, probably, of our readers have any idea 
of the progress which law reform is making in Eng- 
land. We are so apt to regard the mother country 
of our jurisprudence as too old to give birth to new 
ideas, that we fail to realize the energy which per- 
vades the administration of justice in that favored 
land. We believe that we are safe in asserting that 
the reform of the substance of the common law, as 
well as of procedure, has gone further in England 
than in the United States generally, and in many 
respects further than on this native soil of modern 
law reform, the State of New York. England has 
long since abandoned the distinction between law 
and equity procedure, which is still closely adhered 
to by several of our States, and the legal position of 
the married woman has been assimilated to that of 
her unwedded sister with a facility and completeness 
which should put some of our western common- 
wealths to the blush. As the writer to whom we 
have already referred expresses 1t, “The advocates 
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of woman’s rights have really hardly a grievance 
left.” In one respect however the English law re- 
lating to the property rights of married women 
leaves something to be desired. The courts of that 
country seem by a recent decision (Stogdon v. Lee, 1 
Q. B. [1891] C. A. 661) to have committed themselves 
irretrievably to the absurd doctrine that a married 
woman’s capacity to contract depends upon her pos- 
session of separate property. We have passed 
through that stage of development in this State, 
and commend to our English friends the simple en- 
actment of our Legislature (Laws 1884, chap. 381), 
conferring upon married women the right to con- 
tract just as though they were sole. And if this 
fails to produce the desired result, we will lend 
them the Second Division of our Court of Appeals, 
which — in the face of the provisiun of the statute 
that husband and wife could not contract with one 
another — recently had the courage to hold (Suau 
v. Caffe, 122 N. Y. 308) that a business partnership 
carried on by husband and wife was valid. 


A beautiful example of ‘‘ crowner’s quest law” 
comes to us from the District of Columbia. There 
isa Mr. Justice Bradley on the bench of the Su- 
preme Court of the District, who, if he had been 
listened to a few weeks ago, would have saved that 
learned court from uttering one of the most exqui- 
site bits of judicial nonsense which it has ever been 
our lot to record. The court was deciding the case 
of the United States v. Frederick Barber, and had 
under consideration the validity of the indictment 
under which the defendant had been tried and con- 
victed of the crime of murder. It appears that the 
indictment plainly charged the prisoner with hav- 
ing thrown one Agnes Watson into a certain canal, 
by means of which she was “then and there mor- 
tally choked, suffocated and drowned,” and the 
learned court is unable to find in these words 
any allegation of the death of the _prisoner’s 
victim, and concludes that the act of which 
he is thus accused ‘‘ does not constitute murder.” 
The court fortifies this remarkable opinion by an 
elaborate discussion of precedents, intended to show 
how completely at variance the common law is with 
reason and common sense, but is, we believe, very 
completely answered by Justice Bradley in his mas- 
terly dissenting opinion. Ie goes to the common 
law, too, but with the courage and good sense of a 
common-law judge, and easily exposes the shallow- 
ness of the reasoning by which this preposterous 
decision is supported. He has no difficulty in reach- 
ing the conclusion that a person who has been 
‘‘mortally choked, suffocated and drowned” is 
dead, and he finds support for his opinion in the 
law as well as in the ordinary sense of the words 
employed. We heartily concur with him in his 
vigorous protest against the conclusion arrived at 
by the majority of the court. He says: 

‘* By successive decisions, indictments from time to 
time have been stripped of verbiage and averments 
once regarded as absolutely essential and vital. It is 
no longer necessary to charge that the murderer was 





‘moved and seduced by the instigation of the devil’ 
nor to aver that the victim was ‘in the peace of God 
and of our Lord the King,’ or its equivalent; nor the 
value of the weapon, nor the length and depth of the 
wound, por in which hand the weapon was held, nor 
is the artificial use of the word ‘ languishing’ essential, 
The decision of the court on this motion is, in my 
judgment, a step backward in the directivn of useless 
and senseless formality, rather than a step forward in 
the direction of the modern tendency toward direct- 
ness and simplicity.” 

We can only echo the language of the majority 
of the court in saying that ‘It is to be greatly de- 
sired that the law of criminal procedure and crimi- 
nal pleading were more reasonable and more in ac- 
cordance with common intelligence than it is,” 
without fully agreeing with it in the impotent con- 
clusion that ‘‘ until it shall be made so by a power 
higher than ours, we can only apply it as we, find it 
settled by precedent.” But if this be so, or if courts 
believe it to be so, the sooner the aid of this higher 
power is invoked to give law ‘‘as she is spoke ” by 
judges on the bench some affinity with reason and 
‘* common intelligence,” the better for these courts, 
Is it not singular that that common law, which is the 
perfection of human reason, should have so many 
crimes against reason to answer for! 


Our English brethren of the profession are hard- 
ening their hearts against the appeals of their sis- 
ters, wives and daughters who desire to engage in 
the practice of law. The barriers against the non- 
combatant sex are falling so fast here in America, 
and we are so freely and unreservedly admitting 
women to the privileges of legal practice, that we 
cannot forbear to smile at the perplexity of our 
friends on the other side when similar privileges are 
demanded of them, What is called “ a case of con- 
siderable hardship” was recently brought before the 
Incorporated Law Society. A country solicitor, who 


| had no son, and was anxious to provide for his 


daughter, offered to ‘‘article” her. It appears that 
the young lady had for several years helped him in 
his business, and was prepared to undergo the ex- 
aminations required by the statute. The society 
however, in accordance with precedent, refused to 
admit her to the profession. The Law Times has the 
courage to say, that while this decision may have 
been legally correct, without doubt it was socially 
unjust, and charges (what we however do not be- 
lieve) that ‘‘ women are refused admission as solici- 
tors, not on the ground of public policy, but of 
trade-union jealousy.” We do not know the atti- 
tude of ‘‘Greenland’s icy mountains ” on this mo- 
mentous question, but ‘‘ India’s coral strand ” utters 
no uncertain sound. The Jndian Jurist, of Madras, 
commenting on this case, gallantly throws open the 
arms of the Empire to the persecuted sex, and de- 
clares that there is an opening for ‘‘ lady lawyers” 
in India. It says: ‘‘ Oppressed and ill-used women 
of many classes would be glad indeed to get the 
sympathy and advice of learned persons of their own 
sex, and we shall be very pleased to hail the first 
Indian lady who qualifies herself for practice at the 
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bar. ‘Assuredly the hour and the woman will come | 


before long.” We commend this suggestion to those 
of our ‘‘lady lawyers ” who have found it easier to 
get into the profession here than, being in, to acquire 
a practice. 


We are accused of having made a foreigner of a 
well-known American librarian, Mr. Thorvald Sol- 
berg, of whose excellent discussion of the new 
Copyright Law we recently made mention (44 Alb. 
L. J. 41). We will not so far argue ourselves un- 
known as to admit that we were unacquainted with 
Mr. Solberg’s valued services in the library of Con- 
gress, or with the fact that besides being a citizen 
of the United States he enjoys the rare distinction 
of being a resident of Boston, and we do not re- 
gard even his very unpatriotic conduct in publish- 
ing an unfavorable estimate of the Copyright Law 
in a periodical which speaks disrespectfully of the 
two McKinley bills, as in itself sufficient ground for 
depriving him of his civil rights here. But were 
we not after all right in describing the articles pub- 
lished in the Journal du Droit International Privé as 
essentially a ‘‘ foreign estimate ” of the law? Does 
it not express the verdict which the enlightened 
public opinion of “Abroad” has passed or will pass 
upon that ingenious attempt to serve God and 
Mammon at one and the same time ? 


NOTES OF CASES, 





N Rankin v. Amazon Ins. Co., Supreme Court of 
California, May 26, 1891, the policy contained 

a provision that ‘‘it is understood and agreed, that 
during such time as the above mill is idle, a watch- 
man shall be employed by the insured, to be in and 
about the premises day and night.” The court said: 
“The court instructed the jury that ‘if the assured 
employed a watchman to be in and about the prem- 
ises day and night while the mill was idle, then the 
plaintiff is entitled to recover,’ and submitted to 
them for determination the question whether plain- 
tiffs had performed the conditions of the contract. 
Cases are cited by respondent in support of the ac- 
tion of the court, which hold that under certain 
watchmen clauses it is proper to receive evidence of 
usage, and to submit to the jury the question 
whether the insured employed a watchman to look 
after the property in the manner in which men of 
ordinary care in similar departments of business 
manage their own affairs of like kind. But they all 
go off upon the proposition that the terms of the 
warranty are not explicit as to the time and manner 
of keeping a watch. Thus in the Massachusetts 
case (Crocker v. Insurance Co., 8 Cush. 79, the lan- 
guage of the clause was, ‘a watchman kept on the 
premises;’ and in the Illinois case (Jnsurance Co. v. 
Shipman, 77 Ill. 189), ‘a watchman to be on the 
premises constantly during the time until Septem- 
ber 1, 1872.’ In the latter case plaintiff had em- 
ployed a day watchman and a night watchman, and 
the only question considered was whether it was 





necessary for the watchman to be actually on the 


premises on which the insured buildings were situ- 
ated. In the case before us the terms of the war- 
ranty are explicit as to the time of keeping a 
watch, and, on the undisputed evidence, we think 
the court ought to have held that the plaintiffs had 
not complied therewith. The mill was idle for two 
months prior to the destruction thereof by fire, and 
the evidence shows that plaintiffs did not employ a 
watchman ‘to be in and about the premises day and 
night.’ A watchman was employed, but he was 
not instructed to watch the premises at night, and 
as a matter of fact, slept every night in a building 
distant three hundred or four hundred feet from the 
mill. Mr. Minear, the superintendent, testified that 
McMurray, the watchman, was not instructed to 
watch the premises during the night; that his in- 
structions were not special, ‘ either at day or night.’ 
In the nature of things, it could not be expected 
that one man could watch the buildings day and 
night (only one watchman was employed), but if it 
be assumed that he could, no one was employed to 
doso, There is no ambiguity in the phrase ‘day 
and night.’ ‘We do not need a dictionary, nor a 
law-book, nor the testimony of an expert, to tell us 
that a man who is employed to watch in the day- 
time, and who is permitted to sleep at night, is not 
a watchman at night.’ Brooks v. Insurance Co., 11 
Mo. App. 349; Glendale Woolen Co. v. Protection 
Ins. Co., 21 Conn. 39, It is not a case of mere neg- 
ligence. If a loss is occasioned by the mere fault or 
negligence of the watchman, unaffected by fraud 
or design on the part of the insured, it is within the 
protection of the policy; but to entitle the insured 
to recover it must appear that he has in good faith 
employed a watchman to perform the duties re- 
quired by the terms of the warranty. Trojan Min. 
Oo. v. Fireman’s Ins. Co., 67 Cal. 27; Wenzel v. In- 
surance Co., id. 488; Cowan v. Insurance Co., 78 id. 
181; Waters v. Insurance Co., 11 Pet. 219. It does 
not appear whether the watchman was actually on 
duty at the time the fire occurred. If the fact be 
considered as material, it is sufficient to say, that 
defendant having shown the mill was idle, the bur- 
den of proving a compliance with the warranty 
rested upon the plaintiffs. Cowan v. Insurance Co., 
supra; Wood Ins, (2d ed.), 1136.” 


% 


In Potter v. New York, ete, R. Co., New York 
Supreme Court, General Term, First Department, 
June 2, 1891, 38 N. Y. St. Rep. 798, the de- 
fendant was lessee of the New York, West Shore 
and Buffalo R. Co. It leased to H. a strip of land 
ten rods in width, and containing twelve acres, 
which ran along the tracks of the West Shore, and 
was not separated from them bya fence. H. sublet 
to plaintiff, whose horse, tethered on this strip, 
broke loose and was injured on the track. Held, 
that plaintiff could not recover; that the statutory 
liability to maintain fences did not require the les- 
see to maintain one upon its own land between said 
land and its track; that when plaintiff became oc- 
cupant of the land he must restrict its use to those 
purposes for which, it might safely be employed. 
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Dwight, P. J., said: ‘‘ The only question in the case 
is whether in these circumstances the railroad com- 
pany must fence its own land lying along its track 
from the track itself, or in default of doing so be 
liable to its own tenants for loss of cattle straying 
from such land on to its track. We think not. 
There seems to be no American case in point, and 
the English authorities, under a statute similar to 
our own, are against the proposition. Roberts v. 
Great Western R. Co., 4 C. B. (N. 8.) 506; Marfell 
v. South Wales R. Co., 8 id. 525; 2Shear. & R. Neg. 
434. In the case last cited the defendant owned a 
strip of land adjoining its right of way, and sepa- 
rated from it only by a fence, which had become 
broken down. On the strip was a tramway used by 
the defendant, and which it permitted the plaintiff 
to use for a consideration. A horse of the plaintiff 
drawing a car on the tramway became frightened by 
a passing train, and breaking loose from the car es- 
caped on to the track of the defendant and was in- 
jured. Erle, C. J., said: ‘It is clear that the de- 
fendants are under no obligation to put any fence 
on their own land. The statute which obliges them 
to fence against the land of the adjoining owner has 
no application to their own. If the tramway was 
without any fence, it is clear that the defendants 
might lawfully so use it, and if any one chose to 
have the use of it, he would be entitled to it as it 
was, and would have no right to complain if he 
found it dangerous, and sustained damage for want 
ofafence. * * * If the fence was known to 
the plaintiff to be out of repair and broken down, 
and he chose to hire the use of the tramway in that 
state, there would be no contract creating a duty to 
keep the fence in repair.’ This reasoning recom- 
mends itself to our judgment as correct. The de- 
fendant might, no doubt, leave the strip of land 
unfenced from the track so long as it was made use 
of for its own purposes, and when it rents it to 
another occupant, the latter must take it as it is, 
and be content to put it to uses for which it may be 
safely employed in its unfenced condition.” 


In Whitmarsh v. Lorton, 15 Daly, 548, it was held 
that in an action for conversion proof of what plain- 
tiff had paid for the article alleged to have been 
converted, is no proof of its value upon which plain- 
tiff can recover more than nominal damages. Bischoff, 
J., said: ‘‘It is true that the plaintiff testified that 
she had paid $49 to one Tuckerman on account 
of the purchase-price of the machine, but proof of 
what plaintiff has paid or agreed to pay for the thing 
alleged to have been wrongfully converted is no 
proof of its value.” We thing that this decision is 
not good law. In Hoffman v. Conner, 76 N. Y. 124, 
the court said: ‘‘ Upon the trial, plaintiff, for the 
purpose of proving the value of the property, was 
asked by her counsel what she paid for it. This 
was objected to by the defendant as incompetent, 
and the objection was overruled. It has been held 
that what a party paid for the property is some evi- 
dence of its value. Campbell v. Woodworth, 20 N. Y. 
499; Wells v. Kelsey, 37 id. 1483; Beach v. Raretan, 


ete., R. Co., id. 457.” See also Abbott’s Brief on 
Facts, 276, § 737; Hangen v. Hachemeister, 114 N.Y. 
573; Jones v. Morgan, 90 id. 11; White's Bank, ete., 
v. Farthing, 10 N, Y. St. Rep. 836. 





In Evans v. Goodrich, Supreme Court of Minnesota, 
June 29, 1891, 49 N. W. Rep. 188, it was held that 
the proprietor of a ferry is not bound to maintain 
guards or railings at the end of his boat, when not 
in actual use, so as to prevent runaway teams or 
stray animals on the highway from entering and 
passing over the same into the river. The court 
say: ‘*This action is brought to recover damages 
for the alleged negligence of the defendants in fail- 
ing to provide and maintain suitable guards at the 
end of the boat to prevent the ingress of animals in 
such cases. The court found that there was no ac- 
tionable negligence on the part of the defendants, 
and ordered judgment in their favor. It is clear 
that the defendants had not assumed the obliga- 
tions of a carrier or ferryman as respects the plain- 
tiffs horses or his servant, and are not liable as 
such. And it is difficult to perceive on what prin- 
ciple it can be claimed that the defendant’s owed 
the plaintiff any special duty to guard the ferry-boat 
from the approach of runaway horses on the high- 
way. Nor can it be said that the omission com- 
plained of was negligent conduct so eminently dan- 
gerous in itself that ordinary prudence should have 
induced the precaution suggested to guard against 
such accidents generally. The defendants were not 
culpably negligent in this sense. Sawyer v. Railway 
Co., 88 Minn. 105, 106, and cases. The accident 
must be treated as a misadventure, and not as the 
result of the negligence of any one. There was 
nothing in the condition of the boat or in the busi- 
ness which, after long experience, had suggested 
that it was negligent or dangerous to leave it in the 
condition it was in. Loftus v. Ferry Co., 84 N. Y. 
461; Hubbell v. City of Yonkers, 104 id, 439; Lafflin 
v. Railroad Co., 106 id. 140. The court finds 
that both the plaintiff and his servant in charge of 
the horses had frequently, previous to the accident, 
crossed the river at that point, and were well ac- 
quainted with the character of the approach, and 
the boat and its method of operation, and each well 
knew that no bars or obstructions of any kind were 
placed at either end of the boat, This being the 
ease, we are unable to see why, if there was reason 
to apprehend such an accident so that defendants 
failed in their duty in not guarding against it, the 
plaintiff was not in like manner at fault in failing to 
apprehend and avoid the same danger.” 


——__ 


COSTS — ALLOWANCE TO COUNSEL — AC- 
COUNTING OF TRUSTEE. 


NEW YORK COURT OF APPEALS, JUNE 2, 1691. 


MATTER OF HOLDEN, TRUSTEE.* 

The court has no power to make allowances for counsel fees 
to parties who appear in a proceeding instituted by the 
trustee of a trust fund for leave to resign, and to procure 
the appointment of a new trustee. 








* 8. C., 38 St. Rep, 504, reversing 35 id. 936. 
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| PPEAL- from judgment of ‘the Supreme Court, 
General Term, First Department, affirming order 

modifying referee’s report as to allowances to be paid 
out of trust estate and confirming report as modi- 
fied. 

Sutherland Tenney, for appellant. 

H. W. Vanderpoel, for guardian respondent. 

Platt & Bowers, for respondent Martha Weber. 


Rucer, C. J. The question in this case involves the 
authority of the court to make allowances to parties 
who appear in a proceeding instituted by the trustee 
of a trust fund for leave to resign, and to procure the 
appointment of a new trustee, which necessarily in- 
volve the examination and settlement of the accounts 
of the retiring trustee. 

In these proceedings the several beneficiaries were 
made parties, and generally appeared by separate coun- 
sel, who took an active part in the conduct of the pro- 
ceedings. ‘The interests of the several beneficiaries 
were substantially the same, and the services of each 
attorney inured to the benefit of the others. The 
Special Term, in its final order, made allowances for 
counsel fees to several of the beneficiaries concerned 
in the fund, but denied them to others and to the re- 
tiring trustee; and its order was affirmed by the 
General Term. The new trustee, who secured by the 
order an allowance of $500, appeals to this court from 
so much of it as makes allowances to the several bene- 
ficiaries for counsel fees. 

This proceeding, obviously, was not an action, and 
must therefore be classified as a special proceeding, so 
far as the power of the court to make allowances to 
the parties in the litigation is concerned. That power 
is regulated by section 3240 of the Code of Civil Pro- 
cedure, which provides that costs in a special proceed- 
ing in a court of record, and on appeal therefrom, may 
be awarded to any party in the discretion of the court 
at the rates allowed for similar services in an action 
brought in the same court. This section was substan- 
tially a re-enactment of the provisions of chapter 270 
of the Laws of 1854, and the decisions under that act 
are generally applicable to cases arising under the Code 
of Civil Procedure. The cases in which allowances can 
be made in actions are defined in sections 3252 and 
$253 of that Code, and are confined to actions of par- 
tition; for the foreclosure of mortgages on real estate; 
to procure an adjudication upon a will, or other in- 
strument in writing; to compel the determination of 
claims to real property; or when an attachment 
against property has been issued; and in difficult and 
extraordinary cases. 

It is provided by section 3254 that sach allowances, 
when authorized, shall not exceed in the aggregate to 
all parties the sum of $2,000. It is quite obvious that 
the allowances in question cannot be supported upon 
the theory that they are authorized by the provisions 
of the Code of Civil Procedure, as they are not made 
in any of the causes of action mentioned therein. The 
respondents have not therefore attempted to sustain 
the order of the court by a reference to such provis- 
ions, and the court below did not assume to grant the 
allowances upon any such theory. It was contended 
however that an equity court has inherent power in 
the due administration of a trust estate, or the dis- 
tribution of acommon fund, in which many parties 
are interested, to make allowance upon such fund to 
parties engaged in a litigation in respect thereto for 
costs and counsel fees incurred by them in such pro- 
ceedings, if beneficial to the fund, independent of the 
Provisions of the Code. We are referred to several 
eases which, it is claimed, support this contention, and 
among others, to those of Wetmore v. Parker, 52 N. Y. 

3 Savage v. Sherman, 87 id. 277, and Downing v. 
Marshall, 37 id. 380. 





The case of Downing v. Marshall, was an action 
to obtain the construction of a will. The only princi- 
ple established by that case, as indicated by its head- 
note, is that in an equitable action for the construc- 
tion of a will, an extra allowance of costs cannot be 
made under the Code; but a trustee may be allowed a 
reasonable disbursement for counsel fees. It was said 
by Judge Marvin in that case that ‘‘the allowances as 
costs, beyond the taxable costs, cannot be sustained 
upon any statute, or any notion of power in the court 
to allow extra costs, or costs of any kind independent 
of statutory authority. Is there any other general 
principle of law upon which they, or any part of them, 
can be sustained in whole or in part? I think there is. 
The principle to which I refer is, that persons acting 
autre droit, as executors, administrators, trustees, 
guardians, receivers, etc., are, upon a faithful execu- 
tion of their trusts, to be indemnified out of the trust 
property, for all expenses necessarily incurred in the 
faithful performance of their duties.” 

The case of Wetmore v. Parker, was also an action 
to obtain the construction of a will, and involved the 
power of the court to make an allowance to the execu- 
tors of the will. It was there held that the Special 
Term of the Supreme Court has power to make allow- 
ances to trustees and others acting in a fiduciary ca- 
pacity for all expenses necessarily incurred in the 
faithful performance of their duties, including counsel 
fees, and that the power to do this was independent 
of the statutory provisions relating to costs, and the 
cases of Downing v. Marshall, and De Courval v. Ray, 

7 N. Y. 380, were cited to sustain this proposition. 

We are also referred to the case of Trustees v. Green- 
ough, 105 U.*S. 527, where it was heid that it was a 
general principle that a trust estate must bear the ex- 
penses of its administration, and that it was also es- 
tablished by sufficient anthority that when one of 
many parties, having a common interest in a trust 
fund, at his own expense, takes proper proceedings to 
save it from destruction and to restore it to the pur- 
poses of the trust, he is entitled to reimbursement, 
either out of the fund itself, or by proportional con- 
tributions from those who accept the benefit of his 
efforts. 

It is obvious, from the mere reading of these author- 
ities, that the principles there laid down do not au- 
thorize the allowances made in this proceeding. The 
respondents do not come within the description of 
persons to whom allowances will be made under either 
of the rules approved in these cases. A reference to 
other cases decided in this court seems to bear 
strongly against the existence of the power under 
which this order is claimed to have been made. 

The case of Savage v. Sherman, 87 N. Y. 277, we con- 
sider an authority against the respondents, as it ‘vas 
there held, in an action to obtain a construction of a 
will creating a trust estate, upon the appeal of one of 
the beneficiaries in the trust, that allowances of coun- 
sel fees from the trust fund made to the several parties 
other than trustees, who appeared on an accounting 
in such estate and litigated the questions involved, 
were not authorized, Judge Rapallo saying: ‘‘ We 
can find no ground upon which the allowances to par- 
ties other than the trustee can be sustained. We are 
not referred to any statute or any authority sanction- 
ing such allowances. The trustees were entitled to be al- 
lowed their reasonable expenses for rendering and 
passing their accounts; but the counsel for the other 
parties, who fttended to protect the interests of such 
parties in the accounting, should look to their respect- 
ive clients for their compensation, and we are not 
aware of any rule or principle whereby any of the par- 
ties are entitled to call upon the otners to pay counsel 
fees which they incur in their own behalf for the pro- 
tection of their personal interests.”’ 

It was held in Rensselaer & Suratoga R. Co. v. Davis 


‘ 
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et al., 55 N. Y. 147, that the “allowances of custs in 
special proceedings, other than the special cases em- 
braced within section 318 of the Code, is governed by 
chapter 270 of the Laws of 1854. * * * That part of 
the order of the Special Term which grants an allow- 
ance to the defendants cannot, we think, besustained. 
It was made upon the ground that the case was diffi- 
cult and extraordinary. 

“ Section 309 of the Code authorizes the court, in its 
discretion, to make an allowance beyond the pre- 
scribed costs, in difficult and extraordinary cases, 
when a defense has been interposed ora trial has been 
had, and in an action or proceeding for the partition 
of real estate.’’ 

The court then referring to the act of 1854, prescrib- 
ing the costs to be allowed in special proceedings, says: 
** We are of the opinion that the costs referred to in 
that act are those to which the prevailing party in an 
action is, of right, entitled, and that the provision for 
extra allowance in section 309 applies to actions only 
and not to special proceedings.” 

It is true that some changes in the provisions of the 
Code have been made and also in the phraseology of 
chapter 270 of the Laws of 1854 (now § 3240, Code Civ. 
Proc.), since that decision was made; but none which 
affects the construction to be given to the several sec- 
tions of the Code in their relation to each other. The 
decision seems to be directly in point upon the want 
of authority in the court to make allowances beyond 
the prescribed rates in special proceedings, and the 
law was so understood by the court from which this 
appeal comes to us. 

The head-note in the Matter of Simpson, 26 Hun, 
461, reads as follows: ** Under section 3240 of the Code 
of Civil Procedure, a court has no power to grant al- 
lowances in special proceedings; it can only award 
costs at the rates allowed fur similar services in an ac- 
tion brought in the same court and in like manner. A 
proceeding instituted to procure the settlement of the 
accounts of a deceased trustee and the appointment 
of a successor, which is neither commenced nor prose- 
cuted by a summons or complaint, is a special pro- 
ceeding and not an action.” 

We think that case was well decided and contains a 
correct statement of the law applicable to the sub- 
ject. If this were a proceeding in which an extra al- 
lowance could properly be made to a guardian, there 
might be some difficulty in reversing that part of the 
order; but as it is it furnished no exception to the op- 
eration of the rule adopted as to the other respondents. 

It may also be said that it does not appear that the 
guardian for the infant defendants rendered any im- 
portaut or laborious services in the matter, and 
whether this is so or not, his wards had acontingent and 
reversionary interest in the share of one of the benefi- 
ciaries only. This gave them no present interest in the 
trust fund, and ,under the cases of Union Jns. Co. v. 
Van Rensseluer, 4 Paige, 87, and Downing v. Marshall, 
supra, an allowance to their guardian could be made 
only out of the shares of the infants. 

We entertain no doubt of the meritorious character 
of the services rendered by the several attorneys for 
the respective beneficiaries in these proceedings, or but 
that they were instrumental in protecting the fund 
designed to compose the trust estate; but thls was a 
subject in which their clients were specially interested 
and which they were specially retained to protect, 
and there seems no reason why their services should 
not be compensated for by those for whose benefit 
they were performed. 

We are therefore of the opinion that the court be- 
low had no power, to make the allowances appealed 
from. In view of the fact that the appellant had an 
allowance made to him, which should have been disal- 
lowed as the others were, we give no costs on this 


appeal. 





It follows that the orders of the General and Special 
Terms, so far as appealed from to this court, should 
be reversed, without costs to either party on this ap. 


peal. 
All concur. 
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ELECTRIC STREET RAILWAYS -— SINGLE 
TROLLEY OVERHEAD SYSTEM — RIGHTS 
OF TELEPHONE COMPANIES. 


OHIO SUPREME COURT, JUNE 2, 1891. 


CINCINNATI INCLINED PLANE Ry. Co. v. Crty anp 
SUBURBAN TEL. Ass’N.* 

The dominant purpose for which streets in a municipality 
are dedicated and opened is to facilitate public travel 
and transportation, and, in that view, new and improved 
modes of conveyance by street railways are by law au- 
thorized to be constructed, and a franchise granted toa 
telephone company of constructing and operating its lines 
along and upon such streets is subordinate to the rights 
of the public in the streets for the purpose of travel and 
transportation. See Cumberland Telephone, etce., Co. v, 
United Electric Ry. Co., 42 Fed. Rep. 273; 42 Alb. L, J. 8, 

The fact that a telephone company acquired and entered 
upon the exercise of a franchise to erect and maintain 
its telephone poles and wires upon the streets of a city 
prior to the operation of an electric railway thereon, will 
not give the telephone company, in the use of the streets, 
a right paramount to the easement of the public to adopt 
and use the best and most approved mode of travel 
thereon; and if the operation of the street railway by 
electricity as the motive power tends to disturb the work- 
ing of the telephone system, the remedy of the telephone 
company will be to readjust its methods to meet the con- 
dition created by the introduction of electro-motive power 
upon the street railway. 

Where a telephone company, under authority derived from 
the statute, places its poles and wires in the streets ofa 
municipality, and, in order to make a complete electric 
circuit for the transmission of telephonic messages, uses 
the earth, or what is known as the ‘‘ground circuit,” for 
a return current of electricity, and where an electric 
street railway, afterward constructed upon the same 
streets, is operated with the ‘‘single trolley overhead sys- 
tem,” so called, of which the ground circuit is a constitu- 
ent part, if the use of the ground circuit in the operation 
of the street railway interferes with telephone com- 
munication, the telephone company, as against the street 
railway, will not have a vested interest and exclusive right 
in and to the use of the ground circuit as a part of the 
telephone system. 


)}RROR to Superior Court of Cincinnati. The 
original action was commenced in the Superior 
Court of Cincinnati by the City and Suburban Tele- 
graph Association, defendant in error, against the Cin- 
cinnati Inclined Plane Railway Company, plaintiff in 
error. The petition filed was as follows: 

“The plaintiff says that it is an association incorpo- 
rated under the laws of Ohio, for the purpose of con- 
structing, maintaining and operating telegraph and 
telephone lines in said State and elsewhere, and has 
its principal office and business in the city of Cincin- 
nati, where it is now, and has for more than ten years 
past been, conducting a telephone business, by means 
of wires stretched upon poles lawfully placed and 
maintained in the streets pursuant to the statutes 
made for that purpose, and under the direction of the 
authoritiesof said city. Said wires are connected 
with and terminate at the several ‘exchanges’ owned 
by the plaintiff in said city and vicinity. At the ‘ex 
changes’ the wires are so arranged, by means of a de- 
vice for that purpose, that any one of them can be im- 
mediately connected with any other. Each wire also 
terminates in the office, store, room, place of business 
or residence of sume person, firm or company, 4 sub- 
scriber to this association paying an annual sum for 


*8. C., 27 N. E. Rep, 890. 
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the use of the telephone, and the service in connection 
therewith. Each of such subscribers can, by the use 
of the telephone and other patented inventions of 
which the plaintiff is the sole licensee in the territory 
where it transacts business, immediately communi- 
cate with and speak toan operator in an ‘exchange,’ 
and said operator can, and if requested does, forth- 
with connect such subscriber’s wire withsthat of any 
other subscriber named, so that the two may converse 
directly with each other. Such communication is ef- 
fected by means of aslight but continuous electric cur- 
rent passing over the wire from the speaker to the 
hearor, and, unless interrupted or interfered with, is 
easily and quickly made. Plaintiff says that many 
thousand such communications are daily made be- 
twcen persons in all parts of said city,and in the 
county of Hamilton; that all the principal offices, 
business houses, newspaper offices, hotels and other 
places of resort, and many residences in said county, 
are thus connected together and brought into commu- 
nication. Plaintiff says that it has over three thousand 
such subscribers in the city and vicinity, and that its 
lines also extend to and connect all the villages for 
many miles around said city, and hundreds of commu- 
nications are daily made over the last-named lines, for 
each of which a small sum is paid plaintiff by the per- 
son sending the same; that the whole constitutes a 
business of value to the plaintiff, and important to the 
public. Plaintiff further says that the defendant isa 
corporation under the laws of Ohio, engaged in the 
maintenance and operation of an inclined plane rail- 
way in the city of Cincinnati, and claims to own, and 
is now in possession of, the street railway tracks of 
what is generally known as the ‘Mt. Auburn Street 
Railway,’ which, beginning at the corner of Fifthand 
Walnut streets in said city, extends thence, by single 
track, on Fifth to Main street; thence on Main, by 
single track, to Court street; thence on Main, by 
double track, to Mulberry street, where it connects 
with said inclined plane railway, also extending from 
the north end of said inclined plane railway, by double 
track on Locust and Mason streets, Auburn avenue, 
and Vine street, to the Carthage turnpike and the 
Zoological Garden; also on Court street, by single 
track, from Main to Walnut street, and on Walnut 
street, by single track, to Fifth street, to place of be- 
ginning. Plaintiff further says that said defendant 
claims to own and control said tracks by virtue of an 
assignment or transfer of the same from other parties 
or companies; but plaintiff is not informed as to said 
transfers, or the validity thereof, and does not admit 
that the same, or any of them, are lawful or valid. 
But plaintiff says that the said tracks were originally 
constructed by the parties under whom defendant 
claims, under alleged grants from the city of Cincin- 
nati, which provided that ‘no motive power, except 
horses or mules, shall be used on said tracks,’ and the 
same have never been altered or amended in that re- 
apect, and the defendant has never acquired from the 
State of Ohio, or the city of Cincinnati, any right to 
erect and maintain poles or wires in the streets afore- 
said, or to use electricity asa motive power forits cars. 

“Plaintiff further says that, since the defendant 
came into possession of said street railway, it has, 
Within six months last past, and without any lawful 
authority so to do, caused a line of iron poles to be 
erected on each side of all the streets where said tracks 
are situated as aforesaid, and placed upon the said 
Poles large wires, which it keeps constantly charged 
with powerful currents of electricity, generated by 
large steam engines and dynamos owned and operated 
by defendant for that purpose, by means whereof the 
ears upon all parts of the track aforesaid are run and 
operated from 6 o'clock in the morning until 12 o’clock 
at night of each and every day. Plaintiff further says 
that the defendant claims to have secured authority 








from the commissioners of Hamilton county to extend 
tracks along and upon the Carthage turnpike to be op- 
erated by electricity, as aforesaid, from the existing 
tracks to the village of Carthage, and will place thereon 
poles and wires, and, unless restrained by the order of 
this court, will proceed to run and operate street cars 
thereon in the same manner that it is now running and 
operating them upon existing tracks. Plaintiff further 
says that ever since defendant commenced the opera- 
tion of its cars by electricity, it has caused, and is still 
causing, great damage and injury to plaintiff by creat- 
ingelectric currents and noises upon plaintiff's tele- 
phone wires, many of which are and have been, fora 
period long prior to the use of electricity by defendant, 
located upon each and all the streets aforesaid, and 
upon the Carthage turnpike. By reason of the prox- 
imity of the defendant’s poles and wires to those of 
plaintiff, and of the powerful currents used by defend- 
ant, together with its mode of use and manner of con- 
struction, currents of electricity are transmitted to 
or induced upon the wires of plaintiff, such as to render 
them useless for telephonic purposes. The noises pro- 
duced by defendant's operations are loud and continu- 
ous, so as to prevent communication by telephone and 
the connection of many of plaintiff's subscribers with 
the exchanges and with each other, has been thereby 
interrupted and broken up, and some of said subscrib- 
ers have ordered their telephones removed, and can- 
celled subscriptions, while others have only been re- 
strained from so doing by the representations of plain- 
tiff's officers that steps would be taken to induce or 
compel defendant to remedy the evil. Plaintiff has 
received and is receiving a multitude of complaints 
from subscribers whose lines are affected by defend- 
ant’s operation, and numerous notices that, unless the 
difficulty is remedied, the telephones of the complain- 
ing subscribers must be removed. Plaintiff further 
says that as soon as the defendant began the operation 
of cars by electricity, and the consequent injury to its 
(plaintiff's) plant and business, defendant was notified 
thereof, and requested to remedy the same, and has 
since been repeatedly urged to do so, but up to the 
present time has failed and refused to appiy or attempt 
to apply any remedy, or take any step to prevent the 
injury to plaintiff aforesaid, which plaintiff is informed 
and believes can be done by defendant without any 
great expenditure of money, and without giving up 
the use of electricity as a motive power for its cars. 
Plaintiff asserts that great injury has been caused, and 
great and irreparable injury will be caused to it by the 
continued operation of cars by defendant, as it is now 
and has jbeen heretofore operating the same. The 
plaintiff's lines and telephones in the vicinity of said 
street railway will be rendered useless, the revenue re- 
ceived from the subscribers thereof cut off, and the 
business of the company greatly reduced. Wherefore 
the plaintiff prays that defendant be temporarily en- 
joined from constructing and operating an electric 
railway on the Carthage turnpike, of the sort that it is 
now using, or of any sort that will interfere with or 
injure plaintiffs lines or business; that, on final 
hearing, said injunction be made perpetual, and the 
defendant further restrained from operating any of 
its cars by means of electricity, in the manner it is now 
operating the same, or in any manner that may inter- 
fere with or injure plaintiff's business. That the 
damages already suffered by the plaintiff be assessed 
and ordered paid by defendant, and for such other and 
further relief as the nature of the case and equity may 
require.”” 

To this petition the defendant filed an answer, in 
which, among its averments and denials, the defend- 
ant denies that the plaintif€ isan association incorpo- 
rated under the laws of the State of Ohio, for the pur- 
pose of constructing, maintaining and operating tele- 





phone lines in said State; and denies that tbe plain. 
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tiffs telepboue poles and telephone wires are lawfully | 


maintained in the streets and highways, pursuant to 
the statutes made for that purpose, or under the direc- 
tion of the autborities of the city of Cincinnati; and al- 
leges that the plaintiff exercises the powers of a tele- 
phone company, and maintains its poles and wires with- 
out any lawful authority whatever. The answer avers 
that, under and by reason of the ordinances, grants, 
laws, leases and resolutions therein mentioned, it right- 
fully and lawfully maintains, controls and operates by 
the electric system known as the *‘ Sprague single trol- 
ley overhead system,” all its lines of road described in 
the plaintiffs petition. The defendant, answering, says 
that it is not liable to the plaintiff in any form of ac- 
tion, whether in law or equity, for the alleged inter- 
ferences and disturbances, as set forth in the petition, 
and denies that there is any thing in any of the laws 
of this State, or in any pretended grant to the plain- 
tiff, which gives to the plaintiff the right to use the 
earth at all, much less the exclusive right to use the 
earth for its return circuit. On the contrary, the de- 
fendant denies that the authorities which made any 
pretended grant to the plaintiff knew that the plaintiff 
intended to use the earth at all for its return circuit, 
or would so construct its line; and further denies the 
claim set up by the petition to the exclusive use of the 
earth by the plaintiff, because of the vagueness of said 
claim. The defendant, further answering, says that 
the plaintiff, if undisturbed by the electrical current 
from the dynamos of the defendant, will be compelled 
to resort to other than a grounded circuit in order to 
give efficient service to its patrons; that the uniform 
and slight current which the plaintiff claims to be neo- 
essary to the successful operation of the telephone can- 
not be obtained by the use of the grounded circuit, 
but may be obtained by constructing the telephone 
either with a complete metallic circuit, or by resort to 
what is known as the McCluer device; that whereas, 
instead of being injured by abandoning the ground 
circuit and resorting to the metallic circuit, or the Mc- 
Cluer device, the plaintiff will be actually benefited in 
its service to its patrons, while the defendant cannot 
abandon its use of the ground circuit without injury 
to its railroad and to its patrons; that the defendant 
could not alter its plan of electrical propulsion so as to 
have a metallic circuit; that such a change is imprac- 
ticable, would involve a very large outlay, necessitate 
an overhead structure of double or treble the cost of 
that now used, and very unsightly, and after it is con- 
structed it would not be successful; that such a sys- 
tem has been tried and found to be a financial and 
commercial failure, and in its effect as annoying and 
disturbing as the Sprague system, under which the de- 
fendant is now operating. The defendant, further 
answering, denies that the noises produced by its op- 
erations are loud and continuous, so as to prevent 
communication by telephone, and that the connection 
of many of the plaintiff's subscribers with the exchange 
and with each other has been thereby interrupted and 
broken up. It denies that the plaintiff has received 
and is receiving a multitude of complaints from sub- 
scribers whose lines are affected by defendant’s opera- 
tions, and also numerous notices that, unless the diffi- 
culty is remedied, the telephones of the complaining 
subscribers must be removed. It denies that great in- 
jury has been caused, and great and irreparable injury 
will be caused, to the plaintiff by the continued opera- 
tion of cars by defendant, as it is nowand has been 
heretofore operating the same. It denies that the 


plaintiff's lines and telephones in the vicinity of said 
street railway will be rendered useless, the revenue re- 
ceived from the subscribers therefor cut off and the 
business of the plaintiff greatly reduced. 

The plaintiff for reply denied each and every allega- 
tion contained in the answer, except such as admitted 
allegatious of the petition. 











The action came on to be heard at a Special Term of 
the court held in February, 1890, and neither party 
demanding a jury, the cause was heard and tried by 
the court upon the pleadingsand evidence; and there- 
upon the court made a finding of facts, and stated its 
conclusions of law upon ,the facts fso found, and ren- 
dered a judgment and decree thereon in favor of the 
telegraph association against the railway company, as 
follows: ** This cause coming on to be heard upon the 
pleadings and the evidence, and having been fully ar- 
gued by counsel and submitted to the court without 
intervention of a jury, the court, upon consideration 
thereof, finds that plaintiff lawfully maintains tele. 
phone lines upon the streets named in the petition, 
and upon the Carthage turnpike, and has so main- 
tained the same ever since a time long prior to the in- 
troduction of electro-motive power upon the street 
railway of defendant, and that the said telephone 
lines are maintained and operated in the manner set 
forth in the petition; that defendant began the oper- 
ation of cars by means of electro-motive power upon 
the street railway on the —— day of June, 1889, and by 
reason thereof, and especially of the manner in which 
the electric current is permitted to pass from the 
wheels of defendant’s cars into the rails and thence 
into the earth, great injury has been and continues to 
be inflicted upon the plaintiff in the manner described 
in the petition, and that great and irreparable injury 
will be inflicted upon the plaintiff by the continued 
operation of defendant’s cars, in the manner in which 
they are now operated and will continue to be oper- 
ated, unless restrained by the order of this court, and 
that plaintiff has no adequate remedy at law for said 
injury. The court further finds that there is a mode 
of operating street cars by electro-motive power, by 
means of the double trolley, available to the defend- 
ant, the use of which will avoid and prevent the in- 
jury tothe plaintiff above mentioned. As matter of 
law, the court concludes that defendant is bound to 
adopt some mode of propelling its cars other than the 
one which inflicts the said injury upon the plaintiff, 
to which finding and decision of the court the defend- 
ant excepted at the time the same was made, and 
moved the court to set the same aside and grant ita 
new trial: (1) Because the finding and decision of the 
court is not sustained by sufficient evidence, but is 
against the weight of the same; (2) because the finding 
and decision of the court is contrary to law. Which 
said motion the court overruled, to which ruling the 
defendant, at the time the same was made, excepted, 
and presented to the court its bill of exceptions herein 
(embodying all the testimony, evidence and exhibits 
offered by either party upon the trial of the action), 
which, being found by the court to be true, is allowed 
and signed, and on motion is hereby made part of the 
record of the case; and thereupon the court orders, 
adjudges and decrees that the said defendant com- 
pany be, and it is hereby, perpetually restrained and 
enjoined from operating any car or cars upon the 
street railway tracks mentioned in the petition, or any 
of them, or upon any tracks laid or to be laid upon 
the Carthage turnpike, by means of an electric current 
passing from a wheel or wheels of such car or cars into 
the rails of such track, or any of them, or by means of 
electric currents the whole or any part of which may 
be knowingly permitted to pass into the earth, or for 
which the earth constitutes any part of the condacting 
medium, in such manner as to cause injury to the 
plaintiff, to allof which defendant excepts. It is tur- 
ther ordered that the operation of this decree be, and 
it is hereby, stayed for the period of six months from 
date hereof, with liberty upon the part of the defend- 
ant to apply tor an extension of said time.”’ 

The court appointed a special master, with direc- 
tions that he ascertain and report the amount of dam- 
ages, in money, theretofore sustained by the telegraph 
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association, and hear evidence for that purpose, and 


report to the court. Upon petition in error, the Su- 
perior Court, at General Term, affirmed the judgment 
and decree of the court at Special Term. By the pres- 
ent proceedings in error this court is asked by the rail- 
way company to reverse the judgment of the Superior 
Court at General Term, and to render such judgment 
as the court below should have rendered. Further 
facts disclosed by the record, and undisputed, are 
stated in the opinion. 


John S. Wise, E. A. Ferguson and R. A. Harrison, 
for plaintiff in error. 


Aaron F. Perry, Peck & Shaffer and Selwyn N. Owen, 
for defendant in error. 


DicKMAN, J. (after stating the facts as above). The 
Cincinnati Inclined Plane Railway Company was in- 
corporated in the year 1871, under the act of May 1, 
1852, entitled ‘‘An act to provide for the creation and 
regulation of incorporated companies in the State of 
Ohio.” On March 30, 1877, the Legislature passed an 
act authorizing any inclined plane railway or railroad 
company, theretofore or thereafter organized under 
the act of 1852, to hold, lease or purchase and maintain 
and operate such portion of any street railroad leading 
to or connected with the inclined plane as might be 
necessary for the convenient dispatch of its business, 
upon the same terms and conditions on which it held, 
maintained and operated its inclined plane; * pro- 
vided that no other motive power than animals shall 
be used on the public highways occupied by such street 
railway company without the consent of the board of 
public works in any city having such board, and the 
common council, or the public authority or company 
having charge or owning any other highway in which 
such street railroad may be laid.” 

In September, 1885, the Cincinnati board of public 
works adopted a resolution, consenting *‘to the use 
either of electricity, cable or compressed air as a mo- 
tive power, by the Cincinnati Inclined Plane Railway 
Company upon the highways in which the street rail- 
roads, connected with its inclined plane, and held and 
operated by it, are laid.””. In October, 1888, tbe rail- 
way company, setting forth the resolution giving such 
consent, and stating that it had decided to use elec- 
tricity as a motive power on its road, made application 
to the board of public affairs, the legally constifuted 
successor of the board of public works, for permission 
to erect, along the entire length of its road, the poles, 
wires and other appliances necessary to operate and 
maintain its entire line from Fifth and Walnut streets 
to the Zoological Garden, as an electricroad. And 
thereupon the board of public affairs, acting under au- 
thority of the act of March 30, 1877, and in furtherance 
of the grant made by the board of public works, 
granted the application of the railway company upon 
the following condition: ‘(1) The poles to be made 
of iron of the size and pattern, and the wires to be 
strung in the manneras shown on the plan submitted 
to this board and hereby approved.” In February, 
1889, in accordance with the provisions of section 3306 
of the Revised Statutes, the stockholders of the rail- 
Way company extended the northern terminus of its 
road at the Zoological Garden to the village of Glen- 
dale. And in March, 1889, the board of county com- 
missioners of Hamilton county, by resolution, granted 
the application of the railway company to use and oc- 
cupy the Carthage turnpike to its northern terminus, 
by double tracks, and with necessary appendages and 
appurtenances of an overhead electric railroad system, 
80 as to enable the company to permit continuous, 
rapid and safe transportation between Fountain square 
in Cincinnati and the village of Carthage. A provision 
In the grant provided for the removal by the county 
commissioners of any and all telegraph and telephone 





poles which might interfere with the operation of the 


electric road. This provision however was afterward 
modified by the action of the commissioners, so as to 
locate the telegraph and telephone poles at the curb 
alne. 

The plan submitted to and approved by the board of 
public affairs is known as the ** Sprague ‘single trolley 
overhead system.” Under the supervision of the en- 
gineer of the board, the poles were erected and wires 
strung, and about the beginning of June, 1889, the rail- 
way company had put its street railway in operation 
under that system,as faras the Zoological Garden; 
and at the commencement of the original action was 
engaged in constructing its extension along the Car- 
thage pike, under the grant of the county commission- 
ers, with the necessary appendages and appurtenances 
of the single trolley system. In the Sprague system 
the electricity used to operate the motors under the 
cars is conveyed to them by a single overhead trolley 
wire, and a’single arm or pole attached to the car, and 
carrying a contact wheel which runs along and passes 
up underneath the trolley wire. The current passes 
down the pole or arm to the switch apparatus on 
board the car, through the motors, thence to the 
wheels, and to the tracks. It then passes back to the 
station along the iron rails of the track, interlaced to- 
gether by conducting wires, and finaily connected by 
a conducting wire with the negative, pole of the dy- 
namo, the greater portion of the current flowing along 
this line of the track as the return current. Some por- 
tions of such current however are unavoidabiy diverted 
through whatever conductors are in proximity, and 
which themselves have grounded circuits, but gener- 
ally returning to the source in which it originated, by 
means of the metallic ground connection of the rails 
as extended by the wire tothe dynamo. The single 
trolley system is in use on nine-tenths of the railroads 
in the United States using electricity. As compared 
with the double trolley method it is deemed more 
simple, less liable to disarrangement, much cheaper 
and not liable to accidents which would blockade the 
cars. It has proved successful, and its general adop- 
tion, with full knowledge of the double trolley method, 
furnishes strong proof that it is the most approved 
system. And in the finding of facts by the court at 
General Term, there is nothing in disparagement of 
the single trolley system in itself, but it is held objec- 
tionable because it includes the grounded circuit, 
which the defendant in error has adopted, and claims 
a monopoly of its use as against the railway company, 
as an essential part of its telephonic system. It is evi- 
dent therefore that the railway company derived from 
the Legislature the right to use on its road other mo- 
tive power than animals; that it acquired the fran- 
chise of using electro-motive power, and, eliminating 
from view the telegraph association, it is making law- 
ful use of such franchise, in a manner authorized by 
the statute. 

The City and Suburban Telegraph Association was 
incorporated July 1, 1873, as a telegraph company, 
with lines extending from Cincinnati to Hamilton, in 
Butler county, under laws since embodied in the 
chapter of the Revised Statutes regulating ‘* magnetic 
telegraph companies,’ and containing section 3454, 
which provides: ‘A magnetic telegraph company, 
heretofore or hereafter created, may construct tele- 
graph lines, from point to point, along and upon any 
public road, by the erection of the necessary fixtures, 
including posts, piers and abutments necessary for the 
wires; but the same shall not incommode the public 
in the use of such road.”’ In 1878 the telegraph asso- 


ciation became the licensee of the American Bell Tele- 
phone Company, with the exclusive right to use all its 
patents in Cincinnati, and certain territory adjacent 
thereto, and, although organized as a telegraph com- 
pany, entered upon the business of a telephone com 
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pany. After obtaining the license to use the telephone 
the telegraph association erected poles and wires upon 
the streets wherein the railway of the plaintiff in error 
is situated, and which was then being operated asa 
horse railway. These poles and wires were mainly 
erected in the years 1881 and 1882. But prior thereto, 
in 1880, the following section was added to the tele- 
graph law: ‘Sec. 3471. The provisions of this chapter 
shall apply also to any company organized to construct 
any line or lines of telephone; and every such com- 
pany shall have the same powers, and be subject to the 
same restrictions, as are herein prescribed for magnetic 
telegraph companies.’’ But without this section mak- 
ing the provisions of the chapter relating to telegraph 
companies expressly applicable to telephone compa- 
nies, we think that the term ‘ telegraph,’’ as a mode 
of transmitting messages or other communications, is 
sufficiently comprehensive to embrace the telephone. 
It is thus apparent that, while the telegraph associa- 
tion was organized after the incorporation of the rail- 
way company, it had planted its poles and strung its 
wires and entered upon the business of a telephone 
company before the railway company had put its street 
railway into operation with electricity as the motive 
power; that permission in due form of law was granted 
to the telegraph association to place and maintain its 
poles and wires for the purpose of supplying telephonic 
communication to its subscribers in Cincinnati and vi- 
cinity, and also as a means of communication for its 
longer lines. 

But it is urged that the franchise of the telegraph 
association to construct lines of telephone is greatly 
impaired by reason of the single trolley railway using 
a grounded circuit, whereby a large part of the electric 
current flows off from the rails to the surrounding 
earth, and to and upon all telephone wires which may 
be connected with the carth in proximity to the rail- 
way. The action is described as *‘ conduction,” caus- 
ing more or lessof electric current to be poured into 
the earth, and into all electric conductors connected 
with the earth, thereby reaching telephone wires in a 
grounded circuit, and creating loud and continuous 
noises upon the wires, which disturb telephonic com- 
munication. This disturbance however results not 
solely from the earth circuit of the railway company, 
but also from the fact that the defendant in error like- 
wise relies upon the earth for its return circuit, by 
connecting with the earth the end of its wire furthest 
from its electric batteries. The telephone wires are 
carried from the phones of subscribers to the gas pipes 
in the rooms where the phones are located, or to the 
water pipes, or to the earth, in order to make a com- 
plete circuit. The interference moreover with the op- 
eration of the telephone is said to be largely attribut- 
able to the delicate mechanism of the telephone wires 
and phones. The wires, being designed to carry the 
extremely small current needed for telephone trans- 
mission, are too small in size to carry successfully the 
strong current passing into them from electric rail- 
ways. It is claimed that, in addition to this conduc- 
tion or leakage disturbance, the single trolley electric 
railway introduces serious disturbances on telephone 
lines by induction, for the reason that such electric 
railways employ large wires to convey the current 
used for the propulsion of their cars, and this current 
is constantly and rapidly changing its strength; that 
these rapidly-changing currents in the electric railway 
wires induce disturbing currents in parallel telephone 
wires near which the electric railways have been built, 
and thus prevent a successful transmission of tele- 
phonic messages. 

These interferences with the telephone service may 
be obviated, it is stated, by the railway company giv- 
ing up the single trolley system with the ground cir- 
cuit, and substituting the double trolley system with 
its two trolley wires, two trolley wheels and electric 





current passing from one wire through one trolley, 
through the motor, back through the other troliey to 
the other wire, and so back tothe generator, without 
escaping to the earth. The grounded circuit, it is in- 
sisted, should be abandoned and surrendered to the 
sole use and service of the defendant in error. But it 
is admitted that other remedies of the telephone dis- 
turbances may be easily obtained by constructing the 
telephone with a complete metallic circuit, or py re- 
sort to what is known as the *‘ McCluer device,”’ con- 
sisting of asingle return wire, to which a number of 
telephone wires are attached. 

Conceding that the mode adopted by the railway 
company of propelling its cars by electricity is an in- 
terruption to the telephone service of the defendant 
in error, and caiculated to impair its franchise in the 
manner contended, the inquiry is suggested whether 
the railway company must yield up a useful franchise 
that the same may be exclusively enjoyed by the tele- 
graph association, or whether the association shall 
adapt its system to existing conditions; whether the 
company shall change from the single to the double 
trolley system, from the grounded to the metallic cir- 
cuit, or whether the association shall use either a com- 
plete metallic circuit, or resort to the McCluer device. 
It is immaterial on which party the expense of the 
change may fall the more heavily. It isa question of 
legal right, and as remarked by Lord Hatcherley, L. C., 
in Altorney-General v. Colney Hatch Lunatic Asylum, 
L. R, 4 Ch. 155, “ the simplest course, so far as regards 
the administration of justice, is to ascertain the exact 
state of the law which regulates the relations of the 
parties; and, having done so, to proceed to act on it, 
without any reference to the difficulties of the case on 
the part of those against whom it is obliged to decide, 
leaving those parties to relieve themselves as they best 
can from the position in which they have placed them- 
selves, and if there be no other mode of escape, to 
cease to do the acts which occasion the wrong.”* 

When the telegraph association erected its poles and 
lines in 1881 and 1882, with the design of conducting 
the business of a telephone company, it found the rail- 
way company operating its street railway, with au- 
thority under the statute to use other motive power 
than animals, to-wit, electricity, cable or compressed 
air, upon obtaining the consent of the board of public 
works. The telephone business was not among the 
probabilities when the streets of Cincinnati now made 
use of by the telegraph association were dedicated 
or condemned for the public use. The primary and 
dominant purpose of their establishment was to facili- 
tate travel and transportation; they belonged from 
side to side and end to end to the public, that the pub- 
lic may enjoy the right of travelling and transporting 
their goods over them. The telephone poles and wires 
and other appliances are not among the original and 
primary objects for which streets are opened, for they 
may be placed elsewhere than on the highways, and 
yet accomplish their purpose. in Taggart v. Railway 
Co., 16 R. I. 668, it was said by Durfee, U. J., that tele- 
phone poles and wires are not used to facilitate the use 
of the streets for travel and transportation, ‘‘ whereas 
the poles and wires of the railway company are di- 
rectly ancillary to the ases of the streets as such, in 
that they communicate the power by which the street. 
cars are propelled.” As a general rule, an occupation 
of the streets, otherwise than for travel and transpor- 
tation, is presumptively interior and subservient to 
the dominant easement of the public for highway pur- 
poses, for, if not so, the primary object of their dedi- 
cation or appropriation might be largely defeated ; and 
the fact that permission is granted to occupy the 
streets or highways for a purpose other than travel 
dves not confer a prior and paramount right to occupy 
them, to the exclusion of their use for travel in a mode 
different from what obtained when sucn permission 
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was given. The main purpose of streets or highways 
being to facilitate travel and transportation, new and 
improved agencies for effecting that purpose must be 
presumed to have been in contemplation, in addition 
to those in existence when the ways were established. 
To those improved agencies, devised for the conveni- 
ence and advantage of the community in general, the 
franchise of the telephone company to occupy the 
streets for carrying on its business, must be secondary 
and subordinate. ‘‘ The use of a highway for the pur- 
poses of a street railroad involves the application of 
new appliances and modes of travel, rather than of 
any new principle. In both, a corporation is employed 
and vested with rights in the highway; in both, an 
expenditure of money is required to put the road ina 
condition for use and to keep it in repair; but in both 
the great leading object and public benefit is the ac- 
commodation of travellers, who may have occasion to 
usethem at fixed tolls or rates of fare, and not the 
profit of the proprietors.” Ranney, J., in Railway Co. 
vy. Cumminsville, 14 Ohio St. 523, 545. 

In the case of Hudson River Tel. Co. v. Watervliet T. 
& R. Co.,121 N. Y. 397, the right of the telephone com- 
pany to enjoin the railroad company from operating 
its road by electricity, under the single trolley system, 
incidentally came under consideration. In delivering 
the opinion of the court, Andrews, J., after stating 
that the use of a grounded circuit is not necessary to 
atelephone system, and that the substitution of the 
metallic for the earth circuit, besides obviating the 
disturbance caused by the defendant’s road, would 
promote the general efficiency of the telephone ser- 
vice, says: ‘‘ The plaintiff is but one of a large num- 
ber of telephone companies which, under the general 
permission of the statute for the incorporation of tele- 
graph companies, have erected poles and strung their 
wires in the streets of the cities and villages of the 
State. They claim that under this permissory grant 
they can exclude the use of thestreets by electric rail- 
ways, or for other street purposes requiring the use of 
electricity, wherever the use of this agent interferes 
with the use of the telephone, although the munici- 
pality may consent and the public interest will be pro- 
moted by the other uses to which the streets are 
sought to be subjected, needs but to be stated to in- 
duce hesitation.'’ In the last-entitled case, the tele- 
phone company erected poles for its wires, and per- 
fected its system of telephone communication, several 
years before the railroad company substituted elec- 
tricity in place of horse power for the movement of its 
cars. The authority given by statute to a telephone 
company to construct its lines from point to point, 
along and upon any public road, under the continuing 
prohibition that ‘‘ the same shall not incommode the 
public in the use of such road,”’ would plainly indicate 
an intention on the part of the Legislature that the 
company shall exercise such franchise, with reference 
to the comfort and convenience of the travelling pub- 
lic, and shall not, in any manner, abridge or impair 
the use, by the public, of the most approved methods 
of travel and transportation. And a reasonable inter- 
pretation of the statute would lead to the conclusion 
that to impair the public enjoyment of an approved 
method of conveyance oun the streets wuuld be in dero- 
gation of the statutory prohibition that the public 
shall not be incommoded in the use of the roads or 
highways. The statutory permission to the telegraph 
association to construct its telephone lines along and 
upon the highways was not therefore without qualifi- 
cation. But whether the Legislature had or had not 
imposed the condition that the public should not be 
incommoded, the association, in our judgment, ac- 
quired its privilege or permissory grant, subject to the 
duty of so changing and adjusting, when necessary, its 





travel and transportation upon the streets. Whether 
all who go on the streets shall have the most conveni- 
ent and expeditious passage and carriage of person and 
goods has not been made dependent upon the manner 
in which the defendant in error bas preferred to locate 
its poles, stretch its telephone wires or form the elec- 
tric circuit. 

It is in recognition and maintenance of the superior 
easement of the public in the streets that city coun- 
cils are required to ** cause the same to be kept open 
and in repair, and free from nuisance;” that the 
streets are graded and paved, and proper regulations 
of police provided to govern the actions of persons 
using them; that the abutting owner, though havinga 
peculiar interest and easement in the adjacent street, 
appendant to his lot, has no right to place permanent 
obstructions in the street, nor do any act on his own 
land, outside the limits of the street, that will make 
the way inconvenient or hazardous, or less secure than 
it was left by the municipal authorities. Crawford v. 
Delaware, 7 Ohio St. 459; Elliott Roads & 8S. 311; Mal- 
lory v. Griffey, 85 Penn. 8t. 275; Milburn v. Fowler, 27 
Hun, 568; Dill. Mun. Corp., § 1032, and cases there 
cited. In King v. Russell, 6 East, 427, the right of the 
owner to load and unload his wagons in the highway 
before his warehouse was held to be entirely subordi- 
nate to the right of public passage, and must not be 
exercised in such a manner as unreasonably to abridge 
or incommode the latter right. The court say: ** The 
primary object of the street was for the free passage of 
the public, and any thing which impeded that free 
passage without necessity was a nuisance. If the na- 
ture of the defendant’s business was such as to require 
the loading and unloading of so many more of his 
wagons than could conveniently be contained within 
his own private premises, he must either enlarge his 
premises or remove his business to some more con- 
venient spot.’’ As against the public easement iu the 
highway, a telephone company that obtains the naked 
permission to locate its poles and wires along the 
streets should we think stand on no higher vantage 
ground than the owners of property abutting on the 
streets, who hold or acquire their property subject to 
all the consequences which may result, advantageously 
or otherwise from any public and authorized use orf 
the streets, in any mode promotive of, and consistent 
with the purposes of, establishing them as common 
high ways. 

This paramount easement or estate which the pub- 
lic acquires in the streets, carrying with it a special in- 
terest in the adoption of the most approved systems 
of modern street travel, cannot be made subservient 
to the telegraph or telephone when admitted on the 
highway, without the clearest expression of the legis- 
lative will. In Hickok v. Hine, 23 Ohio St. 523. it was 
held that, when the Legislature has power to require 
one public easement to yield to another more impor- 
tant—a fortiori where the other is inferior—the inten- 
tion to grant such power must appear by express 
words, or by necessary implication; and such implica- 
tion arises only when requisite to the enjoyment of 
the powers expressly granted, and can be extended no 
further than such necessity requires. We fail to dis- 
cover any authority, either express or implied, to sub- 
ordinate the public easement in the streets to the 
privileges exercised thereon by the telegraph associa- 
tion, under the general terms of the statute permitting 
the erection of posts, piers and abutments necessary 
for its telephone wires, and especially when coupled 
with the condition that the same shall not incommode 
the public in the use of the highway. 

The demand made by the telegraph association is 
not that the railway company shall so modify its ex- 
isting electrical apparatus as not to interfere with the 


system of operating its telephone lines, as not to cur- | telephone service, but shall forever abandon the use of 
tail the enjoyment by the public of the best modes of | an essential part of its electro-motive system, or be 
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perpetually enjoined. In other words, the association 
claims the exclusive use of the grounded circuit, inas- 
much as the mechanism of the telephone is so com- 
plex, and the electric current employed so delicate and 
sensitive, that they cannot be used without disturb- 
ance from the heavier currents employed by neighbor- 
ing electrical enterprises that operate with the 
grounded circuit. We find no foundation for such an 
exclusive franchise or right. When the telegraph as- 
sociation began its operation under the telephone sys- 
tem, neither the stutute authorizing it to erect and 
maintain poles, wires and other necessary fixtures, nor 
the ordinances under which it obtained the power to 
extend its lines in the streets, gave an exclusive right 
either to use the earth for a return circuit, or a com- 
plete metallic circuit formed by double wires. The 
Legislature did not grant the right by general enact. 
ment, nor was the municipal corporation empowered 
by the Legislature to give the telegraph association the 
exclusive right to make use of its streets so as to cre- 
ate a monopoly. Inu State v. Coke Co., 18 Ohio St. 262, 
it was held that a municipal corporation cannot, with- 
out clear legislative authority, grant an exclusive right 
to the use of the streets for certain purposes to an in- 
dividual or corporation. To enable it to grant such an 
exclusive right by ordinance in the nature of a con- 
tract, the power must be shown to have been ex- 
pressly granted, or to be so far necessary to the proper 
execution of the powers which are expressly granted 
as to make its existence free from doubt. 

In the year 1838 Prof. Steinheil made the important 
discovery of the practicability of using the earth as 
one-half or the returning section of an electric circuit. 
Prof. Morse claimed to have made the discovery about 
the same time, but he failed to obtain a patent there- 
for. It wasthe discovery of au elementary principle 
of science, of atruth in physics, of a law in the opera- 
tion of the forces of nature, and was not bounded by 
the trammels of the patent law. For forty years be- 
fore the telephone was discovered, the use of the earth 
as a conducting medium, in the formation of an elec- 
tric circuit, had been the common property of any 
electric enterprise. By what grant or title then did it 
become the especial, peculiar and exclusive franchise 
of the telepraph association? As it did not originate 
in legislative or municipal grant, so such exclusive 
franchise did not spring from priority in its exercise. 
Where a right is common and universal, and capable 
of being exercised by all at the same time, there is no 
applicability of the rule that he whoin its enjoyment 
is prior in point of time is priorin right. He who is 
first in the field does not thereby gain a monopoly of 
use. 

It is contended however that the defendant in error 
by virtue of its grants acquired before the railway 
company had a right to use electricity as a motive 
power, a vested interest in the telephone system as it 
now operates it, with a grounded circuit, and that not 
even the Legislature of the State could take away from 
it or injure this franchise, on the faith of which it Jhas 
expended its capital and labor. Special privileges or 
immunities are under the control of the Legislature. 
If granted they may be altered, revoked or repealed 
by the General Assembly. Article 1, section 2, of the 
Constitution. And while corporations with valuable 
franchises may be formed under general laws, all such 
laws may from time to time be altered or repealed. 
Const., art. 13,8 2. In view of these constitutional 
provisions, it is clearly within the power of the Gen- 
eral Assembly to authorize one class of corporations 
to use in the streets electricity with the grounded cir- 
cuit, as a motive power, and another class to employ 
the same or a similar agency for the transmission of 
telegraphic or telephonic messages. And if the proper 
exercise of the rights granted to the one class, under 
general law, is irreconcilable and plainly interferes 








with a prior grant to a corporation of the other class, 
it may be construed as the intention of the Legislature 
to deny an exclusive franchise, if not to repeal an an- 
tecedent grant. 

In view of the special benefit conferred by the grant 
of corporate power, it is evident that the primary ob- 
ject or design of the State in granting the franchises 
of telegraph and telephone companies is, in a large 
measure, to subserve the public benefit and conveni- 
ence, and not the mere pecuniary advantage of the 
owners of the corporate property. The exercise of 
their corporate privileges is subordinate to the accom- 
modation of those who travel on the streets or high- 
ways—‘‘the profit to the proprietors being a mere 
mode of compeusating them for their outlay of capital 
in providing and keeping up the public easement.” 
Shaw, C. J., in Com. v. Temple, 14 Gray, 69, 77. It is 
in contemplation of such companies being thus subser- 
vient to the promotion of the public convenience and 
welfare that the Legislature has granted to them the 
privilege, among others, of exercising the power of 
eminent domain, by entering upon any land and ap- 
propriating so much thereof as may be deemed neces- 
sary for the erection and main tenance of poles, piers, 
abutments, wires and other necessary fixtures. 

Having received their corporate franchises from the 
State, they hold them in implied trust for the benefit 
of the community at large, and subject to the consti- 
tutional grant of legislative power to control the exer- 
cise of those franchises in the future as the public good 
may require. A franchise, if granted by the State with 
a reservation of a right of repeal, must be regarded as 
a mere privilege while it is suffered to continue, and 
the Legislature may take it away at any time, and the 
grantees must rely for the perpetuity and integrity of 
the franchise granted to them solely upon the faith of 
the sovereign grantor. Pratt v. Brown, 3 Wis. 603; 
Cooley Const. Lim. (6th ed.) 472. Butin the absence 
of such a reservation, its force and effect may be at- 
tained through the constitutional power vested in the 
General Assembly to alter or repeal, from time to 
time, all general laws under which corporations are 
formed, and to alter, revoke or repeal all special privi- 
leges or immunities that may have been granted. In 
illustration of what we have said is the case of Lake 
Shore & M.S. Ry. Co. v. Cincinnati, S. & C. Ry. Co., 
30 Ohio St. 604. In that case the Lake Shore and 
Michigan Southern Railway Company instituted pro- 
ceedings to appropriate, for the construction of its rail- 
road, the right and privilege of crossing with its track 
and way the track and way of the Cincinnati, San- 
dusky and Cleveland Railroad Company. It was the 
decision of the court, as set forth in the syllabus, that 
every railroad corporation in this State accepts its 
charter and franchises, and owns and uses its tracks, 
subject to the power of the State to authorize the con- 
struction of other railroads across its tracks whenever 
the public welfare may require. Neither the priority 
of one charter over the other, nor the prior location or 
construction of a railroad thereunder affects this 
right. Under the Constitution and laws of this State, 
the right of one railroad corporation to cross the track 
of another, in constructing and operating its road, is 
derived by grant of the franchise so to do from the 
State, and not by purchase or appropriation from the 
road first located and constructed., The latter has no 
vested exclusive right to such crossing for its use 
against the right of the public to a crossing. The court 
further held that the railroad company across whose 
track a right of way was condemned could not recover 
for an injury to its franchise as a railroad, and that 
detention of trains, loss of future business, or addi- 
tional expenses incident to the future exercise of its 
corporate powers, could not be taken into the account 
in estimating consequential damages. 

It is contended however, in behalf of the defendant 
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in error, that conceding their railway company and 
the telegraph association to be upon an equal footing 
on the streets and highways in the enjoyment of their 
respective franchises, the company is bound to conform 
to the rule sic utere tuo ut alienum non ledas. In the 
view which we take of the relation to each other of the 
parties to the action, we deem it unnecessary to in- 
quire whether there has been a want of conformity, 
and to what extent if any on the part of the railway 
company, to tae requirements of the legal maxim. 
Nor do we think it necessary te determine how faran 
incorporated company making a lawful and careful 
use of its own property, or of a franchise granted to it 
by the proper municipal authorities, may be held lia- 
ble for damages incidentally caused to another. From 
the undisputed facts in the case, a3 disclosed in the 
record and printed arguments of counsel, it is evident, 
as we have already seen, that the railway company ac- 
quired from the State, and from the city of Cincin- 
nati, authority to erect and maintain poles and wires 
in the streets or highways, aud to use electricity as a 
motive power for its cars. Clothed with such author- 
ity, we have, upon weighing the allegations in the 
original petition, and applying to them the well-settled 
principles governing the legal rights of the public in 
the highways, reached the conclusion that the facts 
set forth in the petition are not sufficient to constitute 
acauseofaction. Weare of the opinion that there 
has been no invasion of the rights of the telegraph as- 
sociation by the plaintiff in error, and that the tele- 
graph association is not entitled to the relief prayed 
for in its petition. The judgment therefore of the 
Superior Court at General and Special Term must be 
reversed, and the original petition dismissed. 
Judgment accordingly. 


—___+-_—. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 
INJUNCTION — CANNOT BE DISREGARDED, THOUGH 
IRREGULAR —SERVICE ON AGENTS. —(1) The disobe- 
dience of an injunction order cannot be justified by 
showing that it was improvidently or erroneously 
granted or irregularly served. Uutil the order is va- 
cated or the service set aside it must be obeyed, un- 
less it can be shown that it is absolutely void. People 
v. Sturtevant, 9 N. Y. 263: People v. Bergen, 53 id. 
404: Clark v. Bininger, 75 id. 344; Erie Ry. Co. v. 
Kamsey, 45 id. 637. (2) An injunction was granted 
forbidding the proprietor of a theater, his agents, etc., 
from producing a certain play. He left the State, and 
the injunction was served upon the acting manager, 
ticket agent and leading actor. Held, that the fact 
that the summons had not been served on the proprie- 
tor did not justify them in disobeying the injunction. 
Such willful disobedience is a contempt of the author- 
ity of the court. The willful disobedience of the order 
of the court served under such circumstances, is a 
contempt of its authority, and this result is not re- 
lieved by the circumstance that the summons in the 
aetion had not yet been served upon the defendant 
when the order was disobeyed. Thiscourt has upheld 
proceedings in the Supreme Court punishing parties 
for contempt m violating anu injunction who had 
knowledge of it, though not served, and also the 
agents and attorneys of parties having like knowledge 
of the granting of the order, though it was imper- 
fectiy or irregularly served. Abell v. N. Y., L. & 
W. R. Co., 18 Week. Dig. 554; affirmed, 100 N. Y. 634; 
Koehler v. Farmers & Drovers’ Bank, 6 N. Y. Supp. 
470; 25 N. Y. St. Rep. 222; affirmed, 117 N. Y. 661; 27 
N. Y. St. Rep. 98%. The same result must follow in a 
case where the agents and servants have been actually 
served with the order, though the plaintiff had not 


' been able to serve the summons or any other paper 





upon the defendant himself. June 2, 1891. Daly v. 
Amberg. Opinion by O’Brien, J. 38 N. Y. St. Rep. 
513. 


MASTER AND SERVANT—NOTICE OF INCOMPETENCY 
OF CO-SERVANT—VIOLATION OF RULES.—(1) It is not 
necessary that the incompetency of a servant be 
brought to the personal knowledge of the master, but 
if it continues for such a length of time as that a care- 
ful and diligent supervision of its business ought to 
bring it to its knowledge it is chargeable with notice 
of its existence. (2) Plaintiff's intestate was injured 
through a collision between an incoming freight train 
upon which he was employed as fireman, and an en- 
gine left standing upon the main track of defendant’s 
road, in violation of the rules of the company, by its 
engineer while he was waiting in the office near by for 
orders. This engineer and others had been in the 
habit of doing this for at least a year. Held, that this 
had continued for so long that it justified the jury in 
finding that it had come to the knowledge of the de- 
fendant and was pursaed by their acquiescence, and 
as there was evidence that intestate was free from con- 
tributory negligence, it was error for the court to re- 
fuse to submit the case to the jury. A railroad com- 
pany does not discharge its whole duty to the public by 
merely framing and publishing proper rules for the con- 
duct of its business and the guidance and control of 
its servants; but it is also required to exercise such a 
supervision over its servants and the prosecution of its 
business as to have reason to believe that it is being 
conducted in pursuance of such rules. Wabash R. Co. 
v. McDaniels, 107 U. S. 454; Chapham v. Erie R. Co., 
55 N. Y. 579; Baulec v. N. Y. & H. R. R. Co., 59 id. 
356. Neither is its duty in respect to the employment 
of servants satisfied by the hiring of capable and com- 
petent persons in the first instance; but it is also re- 
quired that they shonld exercise such an oversight and 
supervision of such servants, that if they afterward 
become habitually, notoriously incompetent, or unfit 
from curelessness or bad habits, to perform their du- 
ties, this incompetency, if long continued, should be 
discovered and guarded against. Laning v. N. Y. C. 
R. Co., 49 N. Y. 521. It is not necessary that this in- 
competency should be brought to the personal Kknowl- 
edge of the master; but if it continues for such a 
length of time as that a careful and diligent supervis- 
ion of its business ought to bring it to its knowledge, 
it is chargeable with notice of its existence. It was 
said in Gilman v. Eastern R. Co., 10 Allen, 233, ap- 
proved in the Laning Case, that “this care he (the 
master) can and must exercise both in procuring and 
keeping and maintaining such servants, structures and 
eugines; if he knows, or in the exercise of due care, 
might have known, that his servants are incompetent, 
or his structures or engines insufficient at the time of 
procuring them, or at any subsequent time, he fails iu 
his duty. For the management of his machinery and 
the conduct of his servants he is not responsible to 
their fellow-servants; but he cannot avail himself of 
this exemption from responsibility when his own neg- 
ligence in not having suitable instruments, whether 
persons or things, todo his work, causes injury to those 
in his employ.”” The rule in reference to constructive 
notice is well expressed in the case of Hilts v. Chicago 
& Grand Trunk R. Co., 55 Mich. 437, as follows: ‘A 
master who retains an incompetent servant in his em, 
ployment, after knowledge comes to him of the unfit- 
ness of the servant for the service in which he is en 
gaged, or of whose unfitness he might have known by 
the exercise of due diligence or ordinary care, is liable 
for injury to another servant, caused by tho negligent 
acts of the incompetent servant.’ In view of these 
rules it was clearly error to take this case from the 
jury, unless there was also evidence from which the 

















94 THE ALBANY LAW JOURNAL. 





jury were, as matter of law, authorized to find con- 
tributory negligence on the part of the plaintiff's intes- 
tate. So far from this being the case, we are of the 
opinion that the undisputed proof showed that he was 
free from negligence. Juno 2, 1891. Whitaker v. D. & 
H. Canal Co. Opinion by Ruger, C. J. 


STATUTE OF LIMITATIONS—TRUST. — (1) In March, 
1868, the plaintiff's testator and others loaned moneys 
to defendant, for which it issued a certificate agreeing 
to repay the loans in semi-annual dividends from 
moneys received from sale of lots, which it realized 
upon more than ten years prior to the bringing of this 
action, but of which plaintiff's testator had no knowl- 
edge up to within six years. Held, that there was no 
trust created in defendants, and the statute of limita- 
tions had run against the claim upon the contract ob- 
ligations of the defendant. (2) That even if an equi- 
table action was necessary, the amount accrued as to 
the whole amount due upon the certificates when suffi- 
cient money had been received from the sale of lots to 
pay the whole, according to the terms of the certifi- 
cate, and that was more than ten years prior to the 
commencement of the action. June 2, 1891. Thacher 
v. Hope Cemetery Association. Opinion by Earl, J. 38 
N. Y. St. Rep. 519. 


TAXe&s—BROOKLYN—NOTICE OF SALE—MANDAMUS. 
—Relator was the owner of lot 112, block 54, of the 
twenty-fifth ward of Brooklyn, upon a portion of 
which a tax was levied, the other portion being carved 
out of a different lot and no tax levied on it. The reg- 
istrar in advertising it for sale described it as ** Lot 112, 
part.’ The registrar was authorized by statute to ad- 
vertise and sell any parcel of land, stating in the notice 
that further particulars could be obtained at the office. 
Feld, (1) that the notice was a substantial compliance 
with the statute and the sale was valid, and the reg- 
istrar could not be compelled by mandamus to receive 
the taxes and make anentry upon the books that the 
same are paid. (2) If there is any remedy for the re- 
lator it must be by an action in equity to be relieved 
from the sale, or for redemption, to which the pur- 
chaser must be madeaparty. June 2, 1891. /eople, 
ex rel. Andrews, v. Maguire. Opinion per Curiam. Re- 
versing 29 N. Y. St. Rep. 674. 


WILL—ANNUITY — CHARGE ON REALTY.— By testa- 
tor’s will he devised certain real estate to his daugh- 
ters M. and J. and his son L., subject to the payment 
of an annuity to his wife, from whom he had sepa- 
rated, which was charged on the real estate if she 
should execute a release of dower and interest in the 
estate. By a codicil he altered this provision by strik- 
ing out the names of J. and L. and giving the prem- 
ises to M. alone, subject to the same provisions, and 
the payment of an annuity to L. By another codicil 
he again amended it by giving the premises to M. and 
L. and releasing M. from the payment to L. Held, 
that the provision of the original will as to the an- 
nuity to the wife remained unchanged, and it re- 
mained a charge upon the land as well as upon M. per- 
sonally. Citing Brown v. Knapp, 79 N. Y. 136; Gridley 
v. Gridley, 24 id. 130; Bushnell v. Carpenter, 28 Hun, 
19; affirmed, 92 N. Y. 270; Larkin v. Mann, 53 Barb. 
267; Wetmore v. Parker, 52 N. Y. 462; 1 Redf. Wills, 
362, and note; 1 Jarm. Wills, 160, note 2; Brant 
v. Willson, 8 Cow. 56; Quincey v. Rogers. June 2, 1891, 
Redfield v. Redfield. Opinion by O’Brien, J. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


BENEVOLENT SOCIETIES—RIGHTS OF BENEFICIARIES. 
—(1) In 1882, there was a schism in the A. O. U. W. of 
Iowa, and since that time there have been two grand 








lodges. Plaintiff's husband belonged to a subordinate 
lodge which adhered to the old grand lodge. Another 
local lodge was organized under the new grand lodge. 
Plaintiff's husband became a member, and thereafter 
he paid dues and assessments to both lodges. In 1886, 
the new grand lodge resolved that it would not pay the 
beneficiary certificates of any member who was afliliated 
with the “rebel” grand lodge, unless such member 
should sever all connection with the “ rebel” grand 
lodge, and surrender his old certificate, and receive a 
new one under the seal of “this lodge.’”’ The clause 
requiring him to sever his connection with the old 
lodge was omitted from a copy of the resolution served 
on plaintiff's husband, and he had no knowledge 
thereof. He surrendered his certificate, and obtained 
one under the seal of the new lodge, which required 
him to comply with all the laws, rules and regulations 
of the order, and was the only certificate held by him 
at his death. Held, that the new grand lodge was lia- 
ble to plaintiff as the beneficiary named in the certifi- 
cate, and it was immaterial that she had already re- 
ceived from the old grand lodge the fullamount called 
for by thecertificate. Distinguishing Bock v. Ancient 
Order of United Workmen, 75 Iowa, 462. (2) For the 
purpose of charging the plaintiff's husband with no- 
tice of the resolution it is not competent to show, that 
at a meeting of his subordinate lodge, at which he was 
not present, a report of the resolution was made by 
the deputy to the grand lodge. (3) The officers of the 
new lodge having received dues and assessments from 
the plaintiff's busband, with notice that he had not 
severed his connection with the old one, the new lodge 
is estopped from insisting on his failure to do so asa 
ground of forfeiture. (4) The plaintiff's husband hav- 
ing paid all dues and assessments before any forfeiture 
was declared, and the lodge having at his death made 
an assessment to pay his beneficiary certificate, it is 
estopped from insisting on a forfeiture by reason of 
his having failed to pay dues and assessments within 
the time limited by the rules of the order. Iowa Sup. 
Ct., May 27, 1891. Warnebold v. Grand Lodge of An- 
cient Order of United Workmen. Opinion by Roth- 
rock, J. 


CONFLICT OF LAWS— DEATH BY WRONGFUL ACT.— 
A resident of Missouri was killed by a train in Kan- 
sas, under such circumstances that had the accident 
occurred in Missouri, his wife could have recovered 
from the railroad company the forfeiture of $5,000 im- 
posed by the second section of the Damage Act of that 
State. The Kansas statute provides that ‘* when the 
death of one is caused by the wrongful act oromission 
of another, the personal representatives of the former 
may maintain an action therefor.” ‘The damages 
cannot exceed $10,000, and must inure to the exclusive 
benefit of the widow and children, if any, or next of 
kin, to be distributed in the same manner as personal 
property of the deceased.’’ Held, that the wife could 
not recover, in an action in Missouri, though no ad- 
ministrator could be appointed in Kansas, because the 
deceased left no estate there, and though no action 
under the Kansas statute could be brought in either 
State by an administrator appointed in Missouri. 
We have pressed upon our attention in this case, as 
we did in the case of Vawter v. Railway Co., 84 Mo. 
679, a class of cases to the general effect that a right of 
action created by the statute of one State may be 
prosecuted in another State, where the two States 
have statutes relating to the same subject which are 
alike or similar in substance and effect. We were of 
the opinion that these cases then cited did not rule 
that case, and we are of the opinion they have little 
or no application to the case in hand. In that case the 
plaintiff was the administrator of the estate of the 
person who died from injuries received in the State of 
Kansas. The plaintiff received her appointment as 
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administratrix in this State, and then commenced suit 
in this State, founding her cause of action upon the 
before-quoted statute of the State of Kansas. Having 
been appointed administratrix in this State, she, of 
course, possessed the powers, and the powers only, 
conferred upon her by the laws of this State. The 
laws of this State gave her no authority to prosetute 
such asuit. They not only gave her no such author- 
ity, but they denied an executor or administrator the 
right to prosecute an action on the case for injuries to 
the person of the testator or intestate. §§ 96, 97, R. S. 
1879. We therefore held that theadministratrix could 
not maintain the action, and from that ruling we make 
no departure. The conclusion reached in that case has 
the support, not only of the cases there cited, but also 
of the Court of Appeals of Maryland in Ash v. Rail- 
road Co.,19 Atl. Rep. 643. The Vawter Case is, of 
course, not decisive of this one; for here the suit is 
brought by the widow, not by an administrator hav- 
ing no power to prosecute such a suit. As we have 
said, the plaintiff founds her cause of action upon the 
statute of the State of Kansas. According to that 
statute, the cause of action accrued to the executor or 
administrator of the deceased person. It is true the 
damages, not to exceed $10,000, inure to the benefit of 
the widow and children or next of kin, to be distrib- 
uted in the same manner as personal property of the 
deceased is distributed in that State. But the exec- 
utor or administrator is the only person who can sue 
for and recover the damages. The plaintiff in this case 
could not maintain the suit in that State. Though the 
cause of action is based upon a statute of that State, 
and though the present plaintiff could not prosecute 
the suit in that State, yet we are asked to say she 
may prosecute it in this State. This we cannot do. 
Says Mr. Wood: ‘It is needless to say that actions 
under these statutes must be brought by the persons 
designated therein, and within the time and in the 
manner provided. If the statute provides that the ac- 
tion sball be brought by the executor or administrator 
of the deceased, no other person can maintain an ac- 
tion.” 3 Wood Ry. Law, § 413. The statute gives the 
cause of action, and points out the persons who may 
sue, and they, and they alone, can sue, and they must 
sue within the time prescribed by the statute. Barker 
v. Railway Co., 91 Mo. 86. The fact that by the stat- 
ute of this State the widow, under the circumstances 
detailed in the petition, could sue for and recover the 
fixed sum of $5,000, does not aid the plaintiff, for our 
statute has no extra-territorial operation. As the plain- 
tiff could not prosecute this suit in that State, she can- 
not prosecute it in this State. This we think too clear 





“to admit of any doubt. If by the laws of that State 


she could prosecute the suit, then a different question 
would be presented for our consideration. On behalf 
of the plaintiff, it was argued at the bar of this court 
that an administratorappointed in this State cannot 
prosecute this suit in the courts of Kansas, and so it 
has been held in Limekiller v. Railroad Co., 33 Kans. 
83, that no administration can be granted upon the es- 
tate of the deceased in the State of Kansas because he 
had no property in that State; that plaintiff cannot 
maintain this suit in that State; and that she is there- 
fore without remedy, unless she is allowed to prose- 
cute the present action in her own name in this State. 
The answer to all this is that any omission in the stat- 
ute laws of the two States must be supplied by the 
Legislatures thereof. Mo. Sup. Ct., First Division, 
May 25, 1891. Oates v. Union Pacific Ry. Co. Opinion 
by Black, J. 


COoNTRACTS—CONSIDERATION—RESTRAINT OF TRADE. 
—The grocers in a certain town agreed with a firm 
which was about to open a butter store that they would 
not buy any butter for the term of two years. Said 
firm paid nothing to the grocers, nor did it buy out 
any established business. Held, that the contract was 





void for want of consideration. The history of the 
law upon the question of contracts in restraint of trade 
is an interesting subject of investigation. The books 
abound in cases upon the subject. Anciently all con- 
tracts were void which in any degree tended to the re- 
straint of trade, even in a particular locality, and for 
a limited time. This ancient rule has been so far 
modified, that although agreements in general re- 
straint of trade are invalid, because they deprive the 
public of the services of the citizen in the occupation 
or calling in which he is most useful to the community, 
and expose the people to the evils of monopoly, and 
prevent competition in trade, yet an agreement in par- 
tial restraint of trade will be upheld where the restric- 
tion does not go beyond some particular locality, is 
founded upon a sufficient consideration, and is limited 
as to time, place and person. It is accordingly every- 
where now held that when one engaged in any busi- 
ness or occupation sells out his stock in trade and 
good-will he may make a valid contract with the pur- 
chaser binding himself not to engage in the same busi- 
ness in the same place fora time named, and he may 
be enjoined and restrained from violating his con- 
tract. This is about as far as contracts in restraint of 
trade have been upheld by the courts of this country 
orin England. The general principles above announced 
will be found in all text-books upon contracts, and 
find support in many adjudged cases. We have not 
thought it necessary to set out or cite the cases. They 
will be found collected in 3 Am. & Eng. Enc. Law, p. 
882, and 10 id., p. 943; 2 Pars. Cont. p. 747. Applying 
these rules to the contract under consideration, we are 
to inquire first whether there is a sufficient considera- 
tion for the promise of the defendants and the other 
parties who executed the instrument not to engage in 
dealing in butter at Storm Lake. It is very plain that 
there was no money paid to them as a consideration. 
The plaintiffs did not purchase any stock of butter 
which the defendants had on hand. They paid noth- 
ing for an established plant or place of doing busi- 
ness, nor for the good-will of any business. So far 
as appears, they went into the town of Storm 
Lake, and proposed to go into the butter business if 
the other persons then enguged in that business would 
agree to quit that line of trade for two years. In all 
the search we have made for authority upon this 
branch of the controversy we have found no warrant 
in any precedent for holding that this is a sufficient 
consideration. There are cases which hold, and the 
law is well settled, that where a party proposes to ex- 
pend money in erecting a manufactory or other plant 
which may be a public benefit, subscriptions in aid of 
the enterprise are valid obligations. But such con- 
tracts are widely different in principle from the agree- 
ment under consideration. Suppose the plaintiffs had 
made a proposition to the dry goods merchants of 
Storm Lake that if they would all quit the business for 
two years, without any consideration being paid to 
them for so doing, the plaintiffs would establish a dry 
goods store at that place, and the proposition had been 
accepted, it would be a marvellous decision if any 
court would hold that there was any consideration for 
such a contract. Towa Sup. Ct., June 1, 1891. Chaplin 
v. Brown. Opinion by Rothrock, J. 


EQUITY—JURISDICTION—ACCOUNTING.—Equity will 
not entertain jurisdiction of a bill for an account, and 
to charge defendant with one-half of certain ore mined 
on and moved from certain land by defendant, and in 
which plaintiffs claim an undivided half interest, 
where the bill alleges that defendant is in possession 
of the land under a purchase from one who had no 
title, as the question of title must be first determined 
before an accounting could be ordered. The rule that 
courts of equity having jurisdiction for one purpose 
will proceed to settle all matters germane to the dis- 
puted question cannot be invoked in cases where the 
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equitable jurisdiction of the court cannot be exercised 
until it judicially determines a question of which jit 
has no equitable jurisdiction. To hold otherwise 
would be to declare that the illegal assumption of ju- 
risdiction by the court legalizes the assumption. Many 
cases arise where parties are entitled to equitable re- 
lief, and for complete justice, and to prevent multi- 
plicity of suits, the court, having jurisdiction to ad- 
minister the equitable reliéf, will adjudicate many 
questions purely legal. In all such cases the equitable 
jurisdiction was independent of the questions which 
were of a purely legal character. A court of chancery 
has no original jurisdiction to try suits in ejectment, 
or settle questions of adverse titles resting upon dif- 
ferent and disputed facts. Fielder v.Uhilds, 73 Ala. 574; 
Randle v. Boyd, id. 287; McMath v. De Bardelaben, 75 
id. 68; Tyson v. Brown, 64 id. 244; Curry v. Peebles, 
83 id. 225; Hambrick v. Russell, 86 id. 201; Foster v. 
Winchester (Ala.), 9 South. Rep. 83; McEvoy v. Leon- 
ard, 89 Ala. 457, 460; Mining Co. v. Hale (Ala.), 9 South. 
Rep. 256. One tenant in common under certain condi- 
tions may maintain assumpsit against his co-tenant. 
Whether the averments of the present bill bring the 
case within the rule, quere. Fielder v. Childs, supra; 
Strother v. Butler, 17 Ala. 733; Pike v. Bright, 29 id. 
332; Fuller v. Duren, 36 id. 73; Malone v. Hundley, 52 
id. 149. The bill seeks no discovery of the defendant; 
neither are the averments of the bill sufficient to show 
a mutuality of indebtedness or any complication of 
accounts. As was held in Avery v. Ware, 58 Ala. 475, 
it is not every matter of account of which a court of 
equity takes jurisdiction. There must be a fiduciary 
relation between the parties, or mutuality or compli- 
cation of accounts, to justify the intervention of a 
court of equity. Where the accounts are all on one 
side, where the demands are purely legal, and the 
amount ascertainable by a simple calculation, the 
remedy at law is adequate. Knotts v. Tarver, 8 Ala. 
743; Dickinson v. Lewis, 34 id. 638; Crothers v. Lee, 29 
id. 337; Kirkman v. Vaulier, 7 id. 217. Equity juris- 
diction in matters of account is exercised only where 
some special cause is alleged, as where the accounts 
are intricate, or discovery is prayed, or some other 
ground peculiar to equity exists. Jewett v. Bowman, 
29 N. J. Eq. 174. An accounting is always ordered in 
a court of equity where it is an incident to some other 
relief, but where an accounting is the only grounds of 
equitable intervention, there should be some averment 
of facts to show that a complete remedy could not be 
had in law, or some fact peculiar to a court of equity. 
6 Am. & Eng. Enc. Law, 720; authorities, supra. 
Ala. Sup. Ct., May 21, 1891. Tecumseh Tron Co. v. 
Camp. Opinion by Coleman, J. 


GAMBLING CONTRACTS — SPECULATION IN STOCKS— 
MARGINS—ACTION TO RECOVER MONEY LOST.—Consti- 
tution of California, article 4, section 26, providing 
that ‘‘ all contracts for the sale of shares of the capital 
stock of any corporation or association, on margin or 
to be delivered at a future day, shall be void, and any 
money paid on such contracts may be recovered,” ap- 
plies to a transaction wherein a broker purchases 
stock foracustomer with his own money, charging 
only commissions and interest thereon, and retaining 
the stock as security until its sale, the customer put- 
ting up only a certain margin, and receiving the profit 
or paying the loss. The first prominent case on the 
point is Markham v. Jaudon, 41 N. Y. 235. The ques- 
tion there was whether the stock in the hands of the 
broker was a pledge. In order to determine this ques- 
tion, an analysis is made of the contract relations, 
separating the powers and obligations of the parties. 
It was held that the broker undertook (1) to purchase 
for his customer; (2) to advance the money required 
beyond the margin; (3) to carry the stock, the margin 
being kept good, the customer to receive the gain or 





suffer the loss; (4) to retain the stock, or an equal 
amount of the same kind of stock; (5) to deliver to 
customer when required, upon payment; or (6) to sell 
when required, accounting for the proceeds. That the 
customer contracts: (1) To pay the stipulated mar. 
gin; (2) to keep the margin good; and (3) to take the 
shares when required, and pay the amount due the 
broker. This statement of the rights and obligations 
of the parties has been generally followed in other 
cases, in which similar questions have arisen; and 
stock-boards and brokers have adopted it as correctly 
stating the nature of the relation Letween broker and 
customer. It is evident however that the court in this 
analysis assumes the conclusion which it desired to 
reach. Its correctness has been questioned. In that 
case there were two strong dissenting opinions, in 
which the relation between the broker and his cus- 
tomer was regarded simply as a contract relation, by 
which the fact of agency was ignored or denied. Mr. 
Justice Grover says: ‘The contract contemplated 
that the title should at all times remain in the de- 
fendants (brokers)."’ Mr. Justice Woodruff refers for 
his views of the relation to his opinion in Morgan y. 
Jaudon, 40 How. Pr. 366. He there states his opinion 
to be that “it does not contemplate, in the first in- 
stance, that the customer shall ever acquire the title 
to the stock. Itis a pure speculation in the rise and 
fall of stocks, * * * and the broker is em- 
ployed to provide the means, either from his own 
funds, * * * or by borrowing in his own name 
and on his own credit, by pledge of the very stock 
which he buys, the required amount; and the whole 
expectation and intention of the parties is satisfied, if, 
when directed to sell, he produces the required num- 
ber of shares, and sells them fot the very purpose for 
which the speculation is made, viz., to realize the 
profits or determine the loss which results to the party 
employing him for that purpose. It is entirely clear 
that in these transactions the party employed, though 
he belongs to a class commonly called ‘ brokers,’ does 
not act as broker merely. ln such business they are 
more than brokers; and all arguments imputing to 
them a mere agency, so far as they rest upon the facts 
that they are called ‘ brokers,’ are unsound and falla- 
cious.” In Pennsylvania it has been held that the re- 
lation of principal aud ageut does not exist between 
the broker and bis customer, but both are principals. 
Ruchizky v. De Haven, 97 Penn. St. 202; North v. 
Philips, 89 id. 250; Dickson v. Thomas, 97 id. 278; 
Gheen v. Johnson, 90 id. 38. In Ingraham v. Taylor, 
58 Conn. 503, it was held that the broker under sucha 
contract, was not bound to purchase the stocks at ail. 
It was enough if he could procure them when called 
for, at the market rate, when ordered. It is said: ** By 
such contracts the plaintiff bought the right to de- 
mand at his option as to the time the delivery of 
shares at the price of the day of agreement. The de- 
fendants, in consideration of his payments upon mar- 
gins, assumed the risk of an undertaking to deliver 
shares upon demand at that price.’?’ These citations 
are made to show that it is not universally admitted 
that the broker in such transactions purchases the 
stock as the agent of the customer. Looking at it 
from the point of view of the customer only, it is clear 
that by this device he has been able to purchase stock 
on margin. This phrase has come to have a peculiar 
or technical meaning among stock dealers, and it is 
applied to just these transactions between broker and 
customer. Itisa matter of public history that the 
constitutional provision was adopted just after a pe- 
riod of remarkable stock speculation, in which a large 
part of the community had been set wild with the ap- 
parent prospect of great gain, and the rapid fluctua- 
tions of stock afforded unusual inducement to stock 
gambling. By skillful manipulation of the markets, a 
few fortunate ones had been able to take advantage of 
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the existing mania, and make large fortunes for them- 
selves at the cost of wide-spread financial ruin and 
distress. People of small means were enabled by 
brokers to speculate largely at that time, through 
these very purchases on margin. Of these matters 
this court will take judicial notice, and doing so, can- 
not doubt that this inhibition was intended to strike 
down this practice. If it does not do this, it simply 
beats the air. Although an isolated case or two might 
occur, where a transaction directly between vendor 
and vendee is upon like terms, certainly we know 
there was no practice of that kind which could have 
been regarded as an evil of sufficient importance to be 
prohibited in the fundamental law. Such a prohibi- 
tion is of little worth if it can be evaded by so simple 
adevice. A party wishing to purchase on margins has 
but to interpose his broker, who is to carry the stock 
instead of the original owner. This would not dimin- 
ish the evil. In fact, it is the very form of the evil 
mainly intended to be prohibited. It may he said that 
if the relation be not one of principal and agent, but 
simply a contract relation, by which the broker agrees 
to speculate in stocks, the customer indemnifying him 
against loss, and taking the profits, still there is no 
sale. It would be, it may be said, a contract to enable 
the customer to speculate in differences of market 
values. It is only sales on margin that are prohibited 
and made void. It is not easy to characterize by a 
name the relation between the broker and his cus- 
tomer. For all ordinary purposes, it may be admitted 
that the broker purchases as the agent of his customer, 
and then holds the stock as a pledge to secure a debt; 
but if by the transaction the customer is enabled to 
do that which is prohibited, to-wit, purchase stock on 
margin, it must be held to be within the prohibition; 
and if Hooker did not himself sell to plaintiff, but was 
only the instrument through whom the illegal end was 
accomplished, he being privy to the design, the same 
result would follow. Irwin v. Williar, 110 U.S. 510. 
In the accomplishment of the unlawful purpose, he 
took the place of the vendor, ana carried the stock as 
the vendor might have done; and the end was thus 
reached per interposilam personam. The end attained, 
and not the form of the transaction, must determine 
the question. It is claimed that it does not appear 
that the stock was the capital stock of a corporation or 
an association; but itis so found, and the respondeat 
is in no position tocomplain of the finding. Wethink 
the court erred in holding, from the evidence, that 
plaintiff was indebted to Hooker or his assignee. Cal. 
Sup. Ct., June 1, 1891. Cashman v. Root. Opinion by 
Temple, C. 


MoRTGAGE—OF HOMESTEAD—FAILURE OF WIFE TO 
ACKNOWLEDGE.—Where a mortgage was given by a 
married man upon several parcels of real property, in- 
cluding the homestead of the mortgagor, upon which 
he then resided with his family, and the wife of the 
mortgagor, then occupying the homestead with him, 
did not acknowledge the mortgage before any officer 
authorized to take acknowledgments of deeds, in an 
action brought by an assignee of the said mortgage, 
held, that the mortgage created no lien upon the home- 
stead. In Thompson’s treatise on Homestead and Ex- 
emption, section 533, it is said that ‘ the power of the 
wife to go behind her acknowledgment of deeds of 
this character has been fully discussed and the courts 
in Texas have held that she has the right to show that 
her signature was procured through fraudulent repre- 
sentations and false promises ”’ (Westbrooks v. Jeffers, 
33 Tex. 86), and, a fortiori, she has the right when she 
has signed such deed under duress. Helm v. Helm, 11 
Kans. 19. But Justice Campbell, in delivering the 
opinion of the Supreme Court of Michigan in the case 
of Norton v. Nichols, 35 Mich. 150, where the sole ob- 
jection to the ackuowledgmeut was that it was taken 





in the presence of the husband, and it was neither 


averred nor shown that the mortgage was executed by 
her unwillingly, declared in forcible language: ‘* There 
is no equity whatever in the bill, which, on its face, is 
an attempt without any merit to evade an honest 
claim, which could never have been created unless the 
complainants had both done what they could to create 
confidence in it.’’ Whatever may be the rule con- 
cerning the formalities needed to bind married 
women, there is no doubt they may be estopped by 
their deliberate conduct as well as any one else. It 
will be observed that the analogies in the examples 
cited in this authority are not complete with the case 
at bar. Ina suit in equity, brought by a wife to avoid 
a mortgage on the homestead of her husband during 
their family occupation of it on the ground that she 
never knowingly signed or acknowledged it, the Su- 
preme Court of Michigan again said: ‘All presump- 
tions in cases of this kind must be treated with rea- 
sonable respect to the improbability of misconduct in 
a reputable officer, or of forgery which he ought to 
have discovered if it existed; and the burden of proof 
was on the complainant to make out a plain case.” 
“The evidence was conflicting. The officer swore dis- 
tinctly as to the fact of taking the acknowledgment. 
There was corroborating evidence, and the bill was 
dismissed.”” Hourtienne v. Schnoor, 33 Mich. 274. 
Counsel contend that ‘ the testimony of an officer wbo 
has taken an acknowledgment can add nothing to his 
certificate.’’ In thecase cited, not only was the testi- 
mony of the officer required, but corroborating evi- 
dence was received by the court. In the present case 
the officer's deposition was offered on the trial,and over- 
ruled by the court, on grounds not stated in the record, 
but without exceptions. In the case of Morris v.Sargent, 
18 Iowa, 90, a different conclusion was reached. A hus- 
band borrowed $11,250 on a deed of trust to his home- 
stead, purporting to have been executed jointly by 
himself and his wife. The land having gone to sale, 


.under the conditions of the deed of trust the wife, 


joined by the husband, brought a bill to cancel the 
deed of the purchaser. The husband testified that he 
forged his wife’s name to the deed of trust. The wife 
testified that she neither executed nor consented to 
the deed, and that at the time and place it purported 
to have been made she was sixteen miles away. The 
notary testified that both the husband and wife exe- 
cuted it before him, but that his memory as to the cir- 
cumstances was not distinct. Expert testimony as to 
the wife’s signature was conflicting. The justices of 
the Supreme Court, by a comparison of signatures 
with those admitted to be genuine, in connection with 
the other testimony, came to the conclusion that 
the signature to the deed was not hers, but was that 
of her husband, and sustained the bill, but conceded 
the hardship of the doctrine which overthrew the 
prima facie effect claimed for the officer’s certificate, 
and conceded that the burden was upon the plaintiffs 
to repel the force of the certificate. However harsh it 
may be deemed by the creditor to be deprived of an 
apparent mortgage security on a debtor’s homestead, 
superinduced by the debtor himself, it is the law of 
this State, never dispensed with, that *‘ the homestead 
of a married person cannot be conveyed or incum- 
bered, unless the instrument by which it is conveyed 
or incumbered is executed and acknowledged by both 
husband and wife.’? Comp. Stat., chap. 36,8 4; Me- 
Hugh v. Smiley, 17 Neb. 629; Aultman & Taylor Co. 
v. Jenkins, 19 id. 211; Swift v. Dewey, 20 id. 109; 
Betts v. Sims, 25 id. 175. The wife cannot be deprived 
of her homestead by the husband’s mortgage. Schribar 
v. Platt, 19 Neb. 631. Deeds and mortgages of real 
estate, except leases for one year or less, must be 
signed by the grantor in the presence of one compe=- 
tent witness, who shall subscribe his name as such, 
and the grantor shall acknowledge the instrument to 





98 


THE ALBANY LAW JOURNAL. 








be his (or her) voluntary act and deed before a judge, 
clerk of acourt, justice of the peace or notary public, 
only within their respective territorial jurisdictions. 
Stat., chap. 73, §§ 2,3. The acknowledgment required 
is the appearance of the grantor before the officer, in 
the presence of the witness, his there signing the in- 
strument, and declaring it to be his (or her) voluntary 
actand deed. The statute thus requires the husband 
and wife who convey or incumber their homestead 
to execute and acknowledge the deed or mortgage, 
, and this requirement is essential to the validity of 
theinstrument. Aultman & Taylor Co. v. Jenkins, 19 
Neb. 211. Applying the law to the facts in evidence, 
we think that the District Court was fully justified in 
its conclusions that the wife did not acknowledge the 
execution of the mortgage; that she signed it wichout 
consideration; and that it is without legal effect as to 
the homestead described. Neb. Sup. Ct., May 6, 1891. 
Phillips v. Bishop. Opinion by Cobb, C, J. 


MUNICIPAL CORPORATION — LEASE — IMPLIED RE- 
NEWAL.—Where a city rents a room for one year, with 
the right of renewal, at a rental payable quarterly, 
and the officers of the city occupy the room and the 
rent is paid by the city for several years, no agreement 
for the creation of a tenancy from year to year will 
be implied, and the city will be bound only for the 
time the room is occupied. We understand the doc- 
trine in the courts of this country to be, that if the 
tenant hold over after the termination of his lease, the 
landlord has his election to dispossess him, or to treat 
him asa tenant for the next succeeding year, under 
the provision of the expressed lease, so far as they are 
compatible with a yearly holding. The English doc- 
trine is stated as follows by an eminent text-writer: 
* But though at the end of the lease, if the tenant 
holds over, he holds asa tenant at sufferance, still if, 
when the period for the payment of rent becomes due, 
he pay the landlord the rent reserved by the expired 
lease, he becomes a tenant from year to year, the pay- 
ment of such rent by him, and the receipt of it by his 
landlord, being considered indicative of their mutual 
intention to createa yearly tenaucy. * * * And it 
is very remarkable that the yearly tenancy thus raised 
is governed, not by the simple rules which govern 
yearly tenancies in the absence of express stipulation, 
but by the provisions of the expired lease, so far as 
they are consistent and compatible with a yearly hold- 
ing.” Smith Landl. & Ten., p. 219. Chancellor Kent 
lays down the doctrine as follows: “If the tenant 
holds over by consent given, either expressly or con- 
structively, after the determination of a lease for 
years, it is beld to be evidence of a new contract, with- 
out any definite period, and is construed to be a ten- 
ancy from year to year.” 4 Kent Com. (13th ed.) *112. 
In Dorrill v. Stephens, 4 McCord, 59, the Supreme 
Court of South Carolina say: “ When a tenant holds 
over after the expiration of the lease with the express 
or tacit consent of the landlord, the law implies an 
agreement on part of the landlord that be will let, and 
on that of the tenant that he will hold, on the terms 
of the expired lease; thus substituting the contract 
with respect to the term which is past for that which 
is to come, not merely in form, but in its effect and 
substance.” In Diller v. Roberts, 13 Serg. & R. 63, 
Chief Justice Tilghman says: ‘The general rule un- 
doubtedly is that the law implied an agreement that 
he [the former lessee] should pay the same rent at the 
same time which he agreed to pay the first year.” In 
Ellis v. Paige, 1 Pick. 43, the Supreme Court of Massa- 
chusetts say: “If there be a lease for a year, and the 
tenant continues in possession afterward, the law im- 
plies a tacit renovation of the contract.” In Schuyler 
v. Smith, 51 N. Y. 309, it is said: ‘* The law is too well 


settled to be disputed, that when a tenant bolds over 
after the expiration of his term, the law will imply au 








agreement to hold fo a year upon terms of the prior 
lease.’” With a view to the determination of the main 
question in the case, we have deemed it important to 
ascertain the underlying principle upon which the doc- 
trine we have had under discussion is based. For this 
purpose we have quoted freely from the authorities, 
and we think these quotations sufficient to show that 
the tenant who holds over with the consent of his 
landlord is deemed to be in possession, upon the terms 
of his prior lease, upon the ground that the parties are 
presumed to have tacitly renewed the former agree- 
ment. This brings us to the question, will the law im- 
ply a contract as against a municipal incorporation? 
Let us state the question in a different form: Will a 
contract be implied on part of acity by reason of the 
acts of its officers, there being no formal agreement 
by the city council, or by its authority, upon which 
body alone the power of contracting is conferred by 
the charter? We think the question must be answered 
in the negative. There are important reasons why 
the powers granted to a municipal corporation should 
be exercised only by the agencies designated by the 
Legislature for that purpose. The officers upon whom 
the authority to make contracts for the city are con- 
ferred, should be presumed to be chosen with refer- 
ence to the duties to be performed, and to act in con- 
formity to the law which confers the power. When 
the authority is conferred upon a body of officers such 
asacity council, they must act together in formal 
meeting, 80 as to secure proper discussion and delib- 
eration upon the measures which are brought before 
them. Toimply a contract from the informal action 
of individual members of the body or other officers of 
the corporation would be not only to recognize an au- 
thority not conferred by law, and to thwart the will 
of the Legislature, but also to break down a safeguard 
erected for the protection of the city and its inbabit- 
ants against the inconsiderate action of its officers. It 
may be that when a municipal corporation has re- 
ceived the benefit of acontract, which it had the power 
to make, but which was not legally entered into, it 
may be compelled to do justice, and to pay the consid- 
eration, or at least to pay for what it has received. In 
such cases it is said that the law will imply a contract. 
But we think it contrary to sound principles to imply 
acontract in any other case. As said by Mr. Justice 
Field in the case of Gas Co. v. San Francisco, 9 Cal. 
453: ‘When the} contract is executory, the corpo- 
ration cannot be held bound unless the contract is 
made in pursuance of the provisions of its charter; 
but where the contract is executeg, and the corpora- 
tion has enjoyed the benefit of the consideration, an 
implied assumps‘t arises against it.’’ In City of Bryan 
v. Page, 51 Tex. 534, this court decided that a contract 
could not be implied as against the city to pay counsel 
for a legal opinion contracted for by the mayor, al- 
though the council had availed themselves of the ser- 
vices rendered by the plaintiff under the agreement 
with the mayor. Inthe opinion the court announce 
broadly the doctrine that a contract will not be im- 
plied on part of a municipal corporation. The case is 
a very strong one, and it is certainly authority for hold- 
ing that the contract cannot be implied for a renewal 
of the lease in this case merely by reason of the offi- 
cers having held possession after the termination of 
the lease. We think however the city is bound to pay 
for the rooms for the time its officers occupied them. 
‘Tex. Sup. Ct., April 24, 1891. City of Antonio v. French. 
Opinion by Gaines, J. 


SEDUCTION—EVIDENCE—CORROBORATION.—Revised 
Statutes of Missouri of 1879, section 1912, provides 
that in trials for seduction under promise of marriage, 
the evidence of the woman as to such promise must be 
corroborated. Held, that though evidence of circum- 
stances which usually accompany the engagement are 
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sufficient supporting evidence, the existence of such 
circumstances must be shown by other testimony than 
that of the woman herself. The defendant was in- 
dicted in the Polk County Circuit Court for seduction 
under promise of marriage, was tried therefor, and 
sentenced to imprisonment in the penitentiary for a 
term of two years. 1. The State stood on the uncor- 
roborated evidence of the prosecuting witness in this 
case. She testified defendant promised to marry her, 
and under and by virtue of that promise seduced her. 
Section 1912 of the Revised Statutes of 1879 provides, 
that ‘‘in trials for seduction under promise of mar- 
riage, the evidence of the woman, as to such promise, 
must be corroborated to the same extent required of 
the principal witness in perjury.” It has been held by 
this court that “‘evidence of circumstances which 
usually accompany the marriage engagement will sat- 
isfy the statute as to supporting evidence.”’ State v. 
Hill, 91 Mo. 423. Here the prosecuting witness testifies 
to the promise, and also to ** the circumstances attend- 
ing the marriage engagement,’’ and the State argues 
that that satisfies the statute. It is the evidence of 
the woman as to the promise of marriage that must be 
corroborated. ‘There must be some evidence inde- 
pendent of the principal witness as to the promise of 
marriage. In this case there is an attempt to evade 
this plain statutcry provision by the principal witness 
testifying, first, to the promise of marriage, and then 
to ‘the circumstances ” that corroborate her. This is 
clearly not the law. She must be corroborated by 
some witness other than herself. State v. Hill, supra; 
Rose. Crim. Evy. (6th Am. ed.) 765; State v. Reeves, 97 
Mo. 668; State v. Primm, 98 id. 368. 2. There was no 
evidence whatever offered to show that the prosecu- 
trix was a woman of good repute, and in such case 
there can be no conviction for the offense charged 
against the defendant in this case. The indictment 
must allege, and we think the better doctrine is the 
State must prove, in the first instance, that the woman 
alleged to have been seduced is of ** good repute.”’ 1 
Bish. Crim. Proc., §$ 1103-1105; Bish. Stat. Crimes (2d 
ed.), § G48; State v. Hill, supra. It is true the law pre- 
sumes that every woman is chaste and of good repute 
till the contrary appears, but so also does the law pre- 
sume every one to be inuocent of crime till he be 
proven guilty. Hence we have one presumption nul- 
lifying the other, and in criminal trials the presump- 
tion of the innocence of the sccused must prevail 
till it be overcome by evidence beyond a reasonable 
doubt. Indeed it seems no great hardship on the 
State to require it, when an attempt is made to send 
aman to the penitentiary for seducing a woman under 
promise of marriage, to allege and prove, in the first 
instance, that the woman alleged to have been seduced 
is of *‘ good repute.” This conclusion seems better to 
accord with the legal analogies and reason than the 
contrary doctrine. Evidence of the previous chastity 
of the seduced woman, which is required in some 
States, must, in the nature of things, be only slight; 
but there can be no difficulty in proving * good re- 
pute,’’ as required by our statute, if the woman be of 
“good repute.’’” Mo. Sup. Ct., Second Division, June 2, 
1891. Stute v. McCaskey. Opinion by Thomas, J. 


TAXATION—CORPORATIONS--JOINT-STOCK COMPANY. 
—A company which is a copartnership, constituted by 
written articles of association, having its capital di- 
vided into shares which are transferable, which is not 
dissolved by the death of a shareholder, the business 
of which is conducted by a board of managers, and 
which has all its property vested in the exclusive cus- 
tody of three trustees, and conducts all legal proceed- 
ings in the name of the president or of the three trus 
tees, though a quasi corporation, as between the mem- 
bers, by their voluntary contract, but not incorporated 
or created by franchise, is not within the meaning of 








a statute subjecting to taxation all moneyed or stock 
corporations deriving an income or profit from their 
capital stock or otherwise. The real question however 
is as to the sense in which the term “ corporation ”’ is 
used in the State statute, and whether it can be inter- 
preted to embrace partnerships which masquerade as 
corporations, or which are permitted by State laws to 
enjoy some of the privileges which are usually con- 
ferred upon incorporated companies. Upon sucha 
question—the interpretation of a State statute—the 
Federal courts yield their own opinions to the judg- 
ment of the highest court of the State. It is under- 
stood that a case now pending, which has been decided 
by the lower courts, is soon to be reviewed by the 
Court of Appeals, in which the precise question now 
involved must be determined, and that any decision 
of this court will be taken for review to the Supreme 
Court of the United States; and it is supposed that 
before this cause can be reached in the Supreme Court 
the Court of Appeals willhave decided the question. 
Under these circumstances it would serve no useful 
purpose to attempt any extended statement of the rea- 
sous which lead me to conclude that the statute does 
not authorize the present tax. The conclusions reached 
by the Supreme Court of this State in Bell v. Streeter, 
1N. Y. Trans. (N. 8.)6, by Strong, J.. and in People 
y. Coleman, 5 N. Y. Supp. 334, by Barrett, J., affirmed 
at General Term (135 N. Y. Supp. 835) coincide with 
my own, and are adopted for present purposes. The 
reasoning of the opinion in People v. Wemple, 117 N. 
Y. 136, Danforth, J., delivering the opinion of the 
Court of Appeals, undoubtedly tends to an oppo- 
site result. In that case it was decided than an as- 
sociation organized by contract substantially like that 
of the Adams Express Company was properly taxed 
under a statute subjecting to a franchise tax “ every 
corporation, joint-stock company or association what- 
ever, now or hereafter incorporated or organized by or 
under the laws of any other State or country, and do- 
ing business in this State.””. The opinion adopts the 
view that the word * incorporated” is not to be taken 
in that statute in a technical or restricted sense, but 
embraces any combination of individuals so organized 
for conducting business as to enjoy the privileges of 
bodies corporate by providing for a permanent invest- 
ment of capital, the right of succession, the transfer of 
interests by assigument of certificates, the prosecution 
of debts in the vame of an agent, and having capacity 
to avail themselves of enabling statutes, which confer 
such privileges upon aggregate bodies. Manifestly the 
object of that statute is to tax the privilege of doing 
business in aggregate bodies, and its language denotes 
persuasively an intention to tax all corporations and 
all associations of an analogous type doing business 
within the State. The literal interpretation which 
was contended for would exclude associations within 
the spirit although not within the strict .anguage of 
theact. But when a statute imposes a tax upon the 
capital of ** moneyed or stock corporations,” without 
more, there is little room for interpretation. U.8. 
Cire. Ct., S. D. N. Y., May 14, 1891. Hoeuw v. Coleman. 
Opinion by Wallace, J. 46 Fed. Rep. 221. 


TELEGRAPH COMPANIES—NEGLIGENCE—DAMAGES.— 
(1) The statement printed on a telegraph blank, that 
the sender agrees that he will not claim damages for 
errors or delays or for non-delivery of the message, 
does not exonerate the company from iiability for fail- 
ing to send the message. (2) Nor will such statement 
affect the company’s liability for non-delivery, where 
it is clearly proved that the message was not deliv- 
ered, and there is nothing to show any effort to deliver 
it. (3) A dealer in cattle living in Iowa wired his 
Chicago correspondent, ‘“*Send me market, Kansas 
City, to-morrow and next day.”” He had previously 
sent and received a great many messages from that of- 
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fice. Held, that it was a question for the jury whether 
the message charged the company with notice that the 
sender intended to act upon the result of it in buying 
or selling cattle at Kansas City. (4) The evidence 
showed that the sender of the message had an ar- 
rangement with his correspondent to the effect, that if 
there was no change in the market, the correspondent 
would not answer bis telegram, and that on receiving 
no answer to the telegram the sender bought cattle at 
the last price that had been sent him, but that he 
could have ascertained the market price by other 
means. Held, that the question of his right to recover 
the damages incurred through his purchase of cattle 
should be submitted to the jury. Iowa Sup. Ct., June 
3, 1891. Garrett v. Western Union Telegraph Co. Opin- 
ion by Rothrock, J. 


TRUSTS—LIMITATION OF ACTIONS.—The use by a guar- 
dian of his ward’s money, after the latter has reached 
his majority, in purchasing land in his own name, is 
an appropriation of the money to his own use, and a 
repudiation of the ward’s right as cestui que trust, 
whereon a cause of action at once arises, against which 
the statute of limitations begins to run. Gebhard v. 
Sattler, 40 Iowa, 152; Peters v. Jones, 35 id. 512: 
Humpbreys v. Mattoon, 43 id. 556; Harbour v. Rine- 
hart, 39 id. 672; Ang. Lim., § 174 et seq. Iowa Sup. 
Ct., June 1, 1891. Potter v. Douglass. Opinion by 
Beck, C. J. 48 N. W. Rep. 1004. 


WITNESS—COMPETENCY—CONVICTION OF FELONY — 
PARDON.—Under the Code of Criminal Procedure of 
Texas, article 730, providing that all persons who have 
been pardoned for a felony are competent to testify in 
criminal actions, a pardon granted “ subject to the 
revocation by the governor of Texas whenever it shall 
be deemed by said governor that he has violated any 
of the criminal laws of the State ” will not restore the 
holder to competency as a witness. The effect of a 
conditional pardon was fully considered by this court 
in Carr’s Case, 19 Tex. App. 635 et seq., and it was 
there held such pardon did not restore the holders 
thereof and grantee therein to his competency as a 
witness. See also Dudley v. State, 24 Tex. App. 163. 
The testimony should have been excluded from the 
jury. Tex. Ct. App., June 10, 1891. McGee v. State. 
Opinion by Davidson, J. 


——__>—___—— 


CORRESPONDENCE. 


CONSULAR COURTS. 
Editor of the Albany Law Journal: 

Your discussion of the jurisdiction of Consular 
Courts in your issue of July 18th recalls to mind an 
instance of Turkish * justice’’ which my father had 
to experience as representing the Presbyterian mission 
in Beirut, Syria. The missionaries had acquired cer- 
tain land for church, school, press and cemetery pur- 
poses, and after walling it in a little strip was left 
along a public street, without the wall, for which they 
had then no immediate use. A Moslem of the city, un- 
der some singular claim of title, began to build shops 
on this strip, and on being remonstrated with by the 
missionaries carried things to such a pass, by way of 
threatened assault, that it was determined to take the 
matter before the kadi, or city judge. 

It being well known that pecuniary arguments ap- 
pealed to this dignitary’s mind with resistless cogency 
the consul at Beirut notified the judge thatthe Great 
American Nation was looking to him to have justice 
done, and would not tolerate any thing irregular or 
outof the way. In some trepidation the kadi’s court 
convened. With the consul’s suggestive words in 
mind the shrewd judge revolutionized for the day the 
usual procedure. He called my father first and bade 
him state the facts in the case. This he did, where- 





upon judgment was forthwith given in his favor. At 
this unlooked for turn the Moslems clamored for a 
hearing. ‘‘ We have witnesses! Hear us also! We 
demand to be heard!” 

“ What is the use,”’ suavely inquired the kadi, ‘* Have 
we not heard the Khowadja? He always speaks the 
truth. lt is unnecessary for you to corroborate him. 
And if you spoke otherwise than he you would be ly- 
ing. It is therefore unnecessary to bear you.”’ 

How simple procedure could be made if courts could 
take judicial notice of a man’s truthfulness. w.3 


New York, July 20, 1891. 


A PUZZLING QUESTION. 
Editor of the Albany Law Journal: 

Possibly some of your readers may be willing to ad- 
vise with me regarding a legal question as to which I 
am considerably puzzled. 

It is this: A. dies seized of land, leaving a will 
whereby he gives his land to B. This devisee B. is an 
alien, but under the statutes of this State as construed 
by the courts B. takes the estate, and can hold it sub- 
ject only to the condition that he must file his depo- 
sition. Before his deposition is filed B. dies leaving 
only alien heirs. 

It has been recently held by Judge Wallace in the 
Stewart Will Case, and also by Judge Cullen ina case 
at Circuit, that B. being an alien cannot transit the es- 
tate tohis heirs. Hence under the common-law rule 
the estate escheats at once, and the State becomes the 
owner. Now C. has a mortgage on the land, taken 
when A. was the owner, and desires to foreclose. 

The learned attorney-general takes the ground that 
the State cannot be sued except in specially authorized 
eases of which this is not one, and that as the State 
cannot lawfully be sued, he cannot bind it by an ap- 
peasance. The question is therefore, how C. can get 
service on the State in order to foreclose his mortgage. 

Very respectfully yours, 
SUBSCRIBER. 
Port RicumonpD, N. Y., July 10, 1891. 





NOTES. 


“6 ) ODERN American Opinion * * * as ex- 

pressed in the ALBANY LAW JOURNAL, takes 
such a very decided view of behavior like Mr. Jack- 
son’s that by the common law of that country it would 
probably end in his being tarred and feathered by the 
neighbors and ridden on a rail.’’-—Edward Manson in 
Law Quarterly Review. 


The Central Law Journal contains two answers to 
the question we asked in the May number, as to what 
case the student had in mind when he mentioned 
“rats’’ along with the act of God and the public 
enemy as exceptions to the rulein Fletcher v. Rylands. 
G. H. W., of Cincinnati, answers rightly, Curstuirs v. 
Taylor, L. R., 6 Exch. 217, and the editor, taking the 
matter seriously, says: ‘Though as a matter of hu- 
mor the exception may be so stated, it is in no sense 
correct,’’ and he preceedsto show that any other vis 
major as well as rats would have relieved the defend- 
ant from liability, especially if the artificial work 
which was the source of the danger, were maintained 
for the benefit of both parties; all of which is quite 
true. Another correspondent, B. K. Miller, Jr., of 
Milwaukee, says: ‘‘The case which the student had 
in his mind may have been of the following: 18 Chi- 
cago L. N.158; 20 Am. L. Rev. 247; L. R.,16Q. B. 
Div. 629; L. R., 17 id. 670; 23 Cent. L. J. 218; 37 Alb. 
L. J. 137; 21 Chicago L. N. 449; 39 Fed. Rep. 562.” 
Carstairs v. Taylor, .. R., 6 Exch. 217, 1s not referred 
to. Tt would seem that rats run all through the cases. 
—New Jersey Law Journal. 
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CURRENT TOPICS. 





GOOD deal of criticism has recently been 
directed at the custom which obtains in the 
courts of England of interrupting counsel in the 
course of their argument with questions, objections 
and the citation of opposing cases. This practice, 
in which English judges have indulged with 
great freedom from time immemorial, is sail 
to be growing in favor with them, insomuch 
that an argument in the appellate courts of that 
country is now described as ‘*a running con- 
versation between the judges and_ lawyers,” 
and criticised as being ‘‘sometimes amusing, 
but not usually helpful in arriving at an understand- 
ing of the case at issue.” As high an authority as 
the attorney-general of England, Sir Richard Web- 
ster, has lately indulged in some pretty severe 
strictures on the custom, referring with plainly- 
expressed regret to the practice of an earlier day, 
when the arguments of counsel were to a great ex- 
tent permitted to proceed without interruption, and 
quoting the words of ‘‘a distinguished member of 
the present bench,” who had recently said to him 
“that the best advocate wus no longer the man who 
prepared the best oration, but he who could best 
meet the cross-examination of the bench.” And the 
Law Times, commenting on these words of the at- 
torney-general, asks the question, ‘‘ Does this sort 
of thing promote the interests of justice?” and an- 
swers its own question very gravely in the words, 
‘We doubt it very much indeed.” The American 
critics of this mode of conducting an argument are 
quite right in contrasting with the general practice of 
the English courts that of our American courts in 
this respect, it being true, as the 7’ribune says, that 
“An appellate court in this country usually listens 
in dignified silence while the lawyers present their 
cases.” But these critics seem not to be aware of 
the significant fact that our highest tribunal, the 
Supreme Court of the United States, has to a very 
large extent adopted the. practice of the English 
courts. Speaking from some little experience, and 
a very considerable observation, of that august body, 
we should say that the Supreme Court seldom, if 
ever, allows a case to be argued before it without 
interruption, and that in the more important cases 
these interruptions are so frequent as often to con- 
vert the argument into a rigid examination by the 
court of the counsel’s reasons for the faith that is in 
him. Indeed we havein mind a case recently argued 
before the Federal Supreme Court, in which the points 
at issue were so fully brought out and discussed in 
the questioning process to which appellant’s counsei 
was subjected by the court that counsel for the re- 
spondent had nothing left to say. His argument 
had been made for him by the court, and he won 
his case “ hands down.” This was not because ap- 
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pellant’s case was without merit, nor yet because he 
was the victim of a prejudgment by the court, but 
simply because the judges, by the directness and 
cogency of the questions with which they sifted his 
argument as it proceeded, got at the gist of the case, 
and were ready for consultation upon it before his 
opponent rose to reply. 


The fact that the Federal Supreme Court — a tri- 
bunal noted for its heroic, albeit futile, devotion to 
its Augean calendar — habitually uses the method 
of procedure above described, should lead us to re- 
examine the grounds of these criticisms. Is it crue 
that this practice of questioning counsel operates to 
delay instead of facilitating the object for which 
the court is sitting, namely, to get at the facts of 
the case at issue, and to learn from opposing coun- 
sel on what propositions of law and what support- 
ing authorities they rely to enforce their conflicting 
views of the case? The method is doubtless a dan- 
gerous one, and liable to grave abuse. In the mouth 
of My Lord Coke it might become a means of brow- 
beating and intimidating an obnoxious member of 
the bar; in the hand of a Justice Stephen it would 
make the rod of justice as heavy as the loin ot the 
common law, and in the case of Lord Chancellor 
Halsbury, the Master of the Rolls and Lord Justice 
Fry, it was but yesterday (in the Jackson Case, of 
blessed memory’, made the occasion for some very 
undignified ‘‘cl affing” of Mr. Jackson's counsel by 
those ordinarily solemn dignitaries. But, in the 
hands of safe and capable judges, is not this, after 
all, the shortest, because the directest, and therefore 
the best road to the goal in view? Does this method 
sacrifice any thing except the natural ambition of 
the eloquent advocate to ‘fire off” his carefully- 
prepared oration for the astonishment and admira- 
tion of the court and audience, and does it not, 
when judiciously and persistently employed, save 
an incalculable amount of time? As far as our ob- 
servation has gone, certainly as far as our Supreme 
Court is concerned, the judicial interruptions of 
which complaint is made are not intended to dis- 
play the learning of the judges, or to discompose 
counsel, or to tickle the ears of the groundlings, but 
to save those priceless moments of which the fleet- 
ing hours of the judicial day are composed, to get at 
the speaker's mind, to grasp his theory of the case, to 
occupy his point of view, with as little loss of time and 
energy as possible. These hard-worked judges, who 
do not know what it is to be even with their work, 
are naturally impatient of oratory; they will not 
listen to set speeches, they will have none of your 
eloquent periods-—except that which marks the end 
of your effort. Here, if you utter your nune plaud- 
ite, you may be sure at least of an approving nod 
from the bench. 


Few peopie, we imagine, are aware how much 
of the time of our judges is frittered away in 
listening to the statement and reiteration, by in- 
experienced counsel, of old and famiiiar prop- 
ositions of law, to the discussion of principles which 
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are as well known to the judges as the language in 
which they are expressed, to the elaboration of 
points long since settled by overwhelming authority. 
However it may be in England, where only men 
trained to the bar appear before the courts, and 
where pretty nearly all the cases argued are argued 
by men of special aptitude, of learning and exten- 
sive experience, it is certainly true that, in this 
country, where every solicitur is his own barrister, 
and where every lawyer, whether learned and expe- 
rienced or not, aspires to argue his own case before 
the appellate courts, the tendency of counsel is to 
talk too much. The amount of elementary instruc- 
tion in law which our highest courts are daily re- 
ceiving from lawyers who are arguing their maiden 
cases, or who at least are unaccustomed to the rari- 
fied atmosphere of those exalted tribunals, would 
astonish the judges of the High Court in England. 
To cut down the waste of time caused by inexpe- 
rienced and rhetorical counsel to the lowest point 
consistent with the fair presentation of the case, is 
the object of our Supreme Court, as it doubtless is 
of the English courts, in damming the flood of the 
advocate’s eloquence, and, by well-directed ques- 
tions, bringing him back, as often as need be, to the 
narrow line of his argument, from which he is so 
prone to wander. We trust that these courts will 
cleave to the practice as long as it secures this much- 
needed result, and that their example will be speed- 
ily followed by the Court of Appeals of this State 
and other long-suffering tribunals. 


Unusual interest will attach to the meeting of the 
American Bar Association, to be held in Boston the 
latter part of this month. This will be the first, per- 
haps, of the fourteen annual meetings of the associa- 
tion to attract any considerable degree of attention 
abroad, and its proceedings will be followed with in- 
telligent interest by many people in America, who are 
not in the habit of reading the reports of bar meetings. 
The association has conferred this importance upon 
itself by assuming the task of designating the ‘‘ un- 
crowned king ” of the legal profession, and of in- 
vesting him with the insignia of his royal dignity; 
in other words, by its announcement of a year ago, 
that it would, at its next meeting, award a gold 
medal to the greatest living law reformer, the asso- 
ciation has attracted to itself an amount of interest 
which can hardly fail to react beneficially upon its 
prosperity. It is to be fervently hoped that the 
committee charged with the delicate but not extra- 
ordinarily difficult task of selecting the recipient of 
this medal will make a designation which shall com- 
mend itself to the enlightened judgment of the legal 
profession the world over, and that if it shall fail to 
do so, the attendance of representative lawyers from 
all parts of our land may be large enough to correct 
the bias of the committee and overrule its choice. 
We have aireaay expressed our opinion as to the 
man who is entitled to wear the proud title of Law 
Reformer of the time in which we live, and we are 
convinced that a representative gathering of the 
lawyers of the United States would, by an over- 








whelming majority, pronounce in favor of our own 
distinguished countryman, the venerable David 
Dudley Field, as the recipient of the medal. Espe. 
cially is this true of those great commonwealths of 
the West whose law-giver he has been. It may be 
well for us to remember however that what the 
American Bar Association has to bestow is not the 
toil, nor the triumph, nor the imperishable fame of 
the greatest law reformer of our time, but only a 
gold medal, which may or may not bear his honored 
name, and an expression of its opinion, which may 
or may not be right, as to the man to whom that 
fame belongs. But the claim of Mr. Field to this 
proud distinction has long since passed beyond the 
arbitration of any committee or bar association, and 
is secure in the estimation of the world. The Amer- 
ican Bar Association can do but little for the fame 
of this man, whom the jurists and statesmen of the 
world have delighted to honor, but it can do much 
for itself and its own fame by a full and spontane- 
ous recognition of his pre-eminent claim to the honor 
which it has assumed to bestow. 


Apart from the award of the gold medal, which 
is to take place on Thursday morning, August 27, 
the programme of the meeting of the bar association 
is of more than average interest and importance. 
The address of its brilliant president, Simeon E£. 
Baldwin, cannot fail to be a valuable and stimulat- 
ing contribution to legal thought, and his survey of 
the field of national legislation will be the outlook 
of one of the few men among us who deserve the 
much-abused title of jurists. One of these Jays the 
bar association will honor itself by bestowing its 
medal upon him. Papers will be read by Frede- 
rick U. Judson, of Missouri, on ‘‘ Liberty of Private 
Contract Under the Police Power,” and by Wiiliam 
B. Hornblower, of New York, on ‘‘The Legal 
Status of the Indian,” and the annual address will 
be delivered by Alfred Russell, of Michigan. 
Among the numerous committees, the reports of 
those on Jurisprudence and Law Reform, Judicial 
Administration and Remedial Procedure, and on the 
Salaries of Federal Judges will receive the greatest 
share of attention. By the way, has it escaped the 
notice of the indefatigable secretary of the New 
York State Bar Association that that body 1s enti- 
tled to be represented by three delegates at the 
meeting of the American Association? We have 
scanned the report of the proceedings of our State 
Association at its last meeting, held at Albany in 
January last, but do not find that any action was 
taken. We are disposed to strongly regret this in- 
difference, as we believe that the American Associa- 
tion can only reach any considerable state of effli- 
ciency by becoming fully representative of the asso- 
ciations of the several States, as well as of the bar 
generally. It is from co-operation between the lo- 
cal and general associations, and by making the 
latter in some sense the representative of the former, 
that the best results are to be hoped for. If these 


bar associations have any part to play in the evolu- 
tion of our jurisprudence, it will be in bringing 
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about a gradual harmony between the different and 
often-conflicting bodies of law which our several 
State and Federal jurisdictions have developed, and 
if this result is to be in any measure attained it can 
be accomplished only by a hearty and persistent co- 
operation of all the agencies which are available for 


the purpose. 


Even our entertaining contemporary, the Green 
Bag, seems to have taken on something of the dull 
hue of the season this month —as if it, too, had 
fallen into the hands of the “substitute editor.” 
There is a little too much fine writing and poetry 
(the latter, fortunately, quoted) in the article on 
James T. Brady, ‘‘the Curran of the New York 
bar,” as the writer eulogistically styles him. The 
cause célébre for the month must have changed in 
the cradle, for it is no cause at all, but merely a 
brief, and not at all sensational narrative of the ex- 
ploits of the notorious robber, Thomas Dun. _Dis- 
appointed in the expectation of having our blood 
curdled here, we turned with genuine pleasure to 
the excellent sketch, by Eugene L. Didier, of ‘‘ The 
Golden Days of the Maryland Bar.” William Pink- 
ney, Roger B. Taney, William Wirt, Francis Scott 
Key and Reverdy Johnson make a group of lawyers 
which would confer distinction on any State that 
nurtured them and was served by them. It is a cu- 
rious circumstance that of these five leaders of the 
Maryland bar, four served the nation in the capac- 
ity of attorney-general, while the fifth wrote the 
national hymn of the Republic. An imposing list 
of distinguished alumni of the Albany Law School 
also graces the number. 


From the New York Mail and Express we learn 
that Robert Sewell, Esq., of New York city, has se- 
cured the chambers in the Temple in London, Eng- 
land, formerly occupied by Mr. Judah P. Benjamin, 
and has provided therein a library of American law 
books, including a complete set of the American 
statutes — statutes of the United States and of the 
several States. This will supply a want long felt, 
for about the hardest thing to find in London has 
been a volume of American statutes. Mr. Sewell 
intends to maintain the office for the convenience of 
the American travelling public, upon the same plan 
which has been successfully practiced in Paris by 
Messrs. Coudert. 


—_————_q——————. 


NOTES OF CASES. 





N Renner v. Railroad Co., 46 Fed. Rep. 344, it 
was held that where a traveller in a public 
street finds it obstructed by a freight train at full 
stop, to which a locomotive is attached, relying 
upon the assurance of a brakeman that he can safely 
climb over the bumpers, and pass between the cars, 
as the train will remain stationary for some time, 
attempts to do so, and while in the act suffers an 
injury by the train being started suddenly, without 
warning by ringing the bell or sounding the whis- 





tle, is guilty of such contributory negligence as will 


prevent his recovery for the injury. The court said: 
‘*Ts a person travelling in a public street, and find- 
ing it obstructed by a freight train at full stop, to 
which a locomotive is attached, and being informed 
by the brakeman on the train that he can safely 
climb over the bumpers, and pass between the con- 
nected cars, as the train will remain stationary for 
a considerable time, who, relying upon such assur- 
ance, does attempt to so climb over the train, and 
while in the act suffers an injury by reason of the 
train being started suddenly, and without previous 
warning being given either by ringing of the bell or 
sounding the whistle, guilty of such contributory 
negligence as to preclude him from recovering dam- 
ages for such injury, in an action against the com- 
pany to which the train belongs? This question is 
raised by a demurrer to the complaint in this action. 
It is a question upon which there is a conflict of 
authority. The following decisions, cited by the 
defendant’s counsel, sustain them in maintaining the 
affirmative: Railroad Co. v. Pinchin, 112 Ind. 592; 
35 Am. & Eng. R. Cas. 383; O'Mara v. Canal Co., 
18 Hun, 192; 2 Lacey Dig. R. Dec. 770, and An- 
drews v. Railroad Co. (Ga.) 12 8. E. Rep. 213. 
There are also other cases similar in character, 
though not based upon the identical facts in this 
case, which by analogy, support their position. 
Among others, the following may be cited: Smith 
v. Railroad Co., 55 Iowa, 33; Dahlstrom v. Railroad 
Co, (Mo.), 8S. W. Rep. 777, and Lewis v. Railroad 
Co., 38 Md. 588. The contrary view is supported 
by the following text-books and decisions: 2 Shear. 
& R. Neg., § 479; Nichols v. Railroad Co. (Va.), 5 
S. E. Rep. 171; Railroad Co. v. Sykes, 96 Tl. 162, 
and McIntyre v. Railroad Co., 37 N. Y. 287. I find 
the question difficult to determine, not only by rea- 
son of the conflicting precedents, but because, in 
the light of reason, the case seems to be located ex- 
actly on the boundary line separating questions of 
law proper for the court to decide, from the prov- 
ince of the jury as judges of all questions of fact. 
The plaintiff shows very clearly by the statements 
of his complaint that he must have been conscious 
at the time of attempting to climb over the train 
that he was thereby exposing himself to danger, 
and he voluntarily exposes himself to the danger of 
which he was thus conscious. The information 
given by the brakeman could not have been an as- 
surance to him upon which he could prudently de- 
pend, for it was certainly apparent that the brake- 
man did not have such control of the train as war- 
ranted him in giving a positive assurance. Ido not 
consider the rule that a person who voluntarily 
places himself in a position known to be dangerous 
is to be deemed to have assumed the ordinary risks 
incident to such position as applicable to this case, 
there being no contract relation between- .the par- 
ties. The defendant was a wrong-doer in suffering 
its train to obstruct the street, but that wrong was 
not necessarily productive of the injury to the plain- 
tiff, of which he now complains. He would have 
no cause of action if this were the only wrong or 
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negligent act chargeable against the defendant. 
The starting of the train suddenly, and without pre- 
vious warning, at such a place, was a further wrong, 
and something which the plaintiff was not bound to 
anticipate when he attempted to climb over the 
train. Although he knew that in doing so he was 
incurring danger, he was not bound to anticipate 
the particular negligent act which caused his injury. 
It was not certain that the train would not remain sta- 
tionary a sufficient time to enable him to go across it, 
and he had a right to assume that a warning would 
be given before it did start, because it was the duty 
of the men in charge to give such warning. Owen 
v. Railroad Co., 35 N. Y. 518: The authorities 
cited are not only irreconcilable, but unsatisfactory 
in themselves. In Shearman & Redfield’s work 
there is no candid or full discussion of the subject. 
The allusions made to it in the text and notes are 
too sarcastic and captious to have much weight, and 
the case of Rauch v. Lloyd, 31 Penn. St. 358, is cited 
in support of the rule, stated broadly in the text, 
that ‘it is not deemed negligence for the plaintiff 
to cross by the only path left open to him, whether 
by climbing over a platform or walking between 
two separated cars.’ The opinion of the court in 
that case does not state or aflirm any such general 
rule. On the other hand, the case of Railroad Co. v. 
Pinchin, cited by the defendant, could not have been 
as well considered by the court as a casual reader of 
the opinion might infer. Numerous authorities are 
there cited, and seem to have been relied upon to sup- 
port the several propositions maintained, among them 
this: ‘A person who has knowledge that a train of 
cars is stopping temporarily at a way station has no 
right to assume the risk of passing between the 
cars, It is a danger so immediate and so great that 
he must not incur it.’ And the first case in the list 
of those cited to this point in the case as printed in 
112 Indiana is Rauch v. Lloyd, 31 Penn. St. 358 — 
the very case cited by Shearman & Redfield in sup- 
port of their general rule above quoted. And in the 
case as printed in 35 American and English Railroad 
Cases, 383, the Pennsylvania case is omitted en- 
tirely, and in its place is cited Owen v. Railroad Co., 
35 N. Y. 516—acase which I have read without 
being able to discover even a suggestion of the doc- 
trine of the Indiana decision. These considerations 
cause me to doubt the soundness of the proposition 
when regarded as one of law purely, that the plain- 
tiff’s conduct was so negligent, and so contributed 
toward his own injury as to preclude him from re- 
covering, and yet I am unable to positively deny it. 
The question in this present situation of the case 
seems to resolve itself into one of expediency. Un- 
doubtedly the opinion of the court of last resort 
will be required by whichever party may suffer de- 
feat in this court. Now is it better to sustain the 
demurrer, and send the case at: once to a higher 
court for a decision of this vital question, with the 
probability of a second appeal being taken should 
the appellate court return the case here for a trial, 
or, by overruling the demurrer, subject the parties 
to the labor and expense of a trial which will be 





fruitless if the appellate court should reverse such 
ruling of this court? The case cannot be tried at 
this term, and it will be possible for the plaintiff tp 
obtain a decision of the Circuit Court of Appealsin 
time to have a trial, if a trial shall be ordered at the 
September term here. I deem that the best course 
for the case to take, and therefore sustain the de. 
murrer.” 


In Kincheloe v. Merriam, Supreme Court of Ar. 
kansas, June 6, 1891, it was held that the prosecu. 
tion of a suit for divorce is not essential to the pro- 
tection of a wife who isseparated from her husband, 
and is not a necessary for which she can pledge his 
credit; and counsel fees for services rendered her in 
such an action, which is subsequently compromised, 
cannot be recovered in an action against her hus. 
band. The court say: “ Under our statute the al- 
lowance of alimony and suit money pending a suit 
for divorce is in the sound discretion of the court, 
and before the court will make the allowance the 
wife must show merits. Section 2563, Mansf. Dig,; 
Hecht v. Hechi, 28 Ark. 93; Countz v. Countz, 30 id. 
73. There is no other provision in our statute in 
reference to suit money in divorce cases, If the al- 
lowance is discretionary only with the court pendente 
lite, can it be said that the wife has absolute right 
to counsel fees in a divorce suit? In 2 Bishop on 
Marriage and Divorce, section 388, it is said that 
the English doctrine is that ‘a legal person, who in 
good faith and on probable cause carries on or de- 
fends a wife’s divorce suit with her husband, can 
recover at law of the latter the proper compensation 
for his service and expenses therein, to the extent 
to which he does not obtain it, by order of the 
court, in the suit itself." Lord Campbell said in 
Brown v. Ackroyd, 5 El. & Bl. 819, 827, 829; 34 
Eng. Law & Eq. 214, 217: ‘A wife has authority to 
pledge her husband’s credit for the costs of a divorce 
suit where there are reasonable, as well as where 
there are absolute grounds for instituting the suit. 
Under such circumstances the suit would be neces- 
sary and fit for the wife’s protection, and she would 
be authorized to employ a proctor, and her husband 
would be liable for his fees.’ And it was said in 
this case by Crompton, J., that ‘ where there is 
reasonab’e apprehension of violence a divorce may 
be the most effectual protection, and it may be 4 
necessary, within the rule which authorizes a wife 
who has left her husband from reasonable appre 
hension of cruelty to pledge his credit for what is 
necessary to her.’ This doctrine was confirmed in 
the Court of Common Pleas, and held to apply, 
though the petition for divorce was not proceeded 
with, and counsel omitted to pursue the practice of 
the court for obtaining costs, Erle, C. J., saying: 
‘No doubt such costs come under the description of 
a necessary. The wife pledges her husband’s credit 
at the beginning of the suit, and I see nothing in 
the practice of the Divorce Court to take away the 
wife's common-law right.’ Rice v. Shepherd, 12 C. B. 
(N. 8.) 332. In the courts in this country there is 
a diversity of judicial determination upon this ques 
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tion. In 2 Bishop on Marriage and Divorce, section 
391, it is said that ‘ the proposition that neither the 
obtaining of a divorce nor the resisting of one has 
any relation to her protection as a wife, is, as applied 
to the marriage dissolution, not altogether without 
reason. And there is a great deal of American au- 
thority to this, namely, that the wife’s legal agent 
cannot recover compensation of the husband for his 
services in suits for divorce from the bonds of mat- 
rimony, whether she is plaintiff or defendant.’ 
Wing v. Hulburt, 15 Vt. 607; Dorsey v. Goodenow, 
Wright, 120; Shelton v. Pendleton, 18 Conn. 417; 
Coffin v. Dunham, & Cush, 404; McCullough v. Rob- 
inson, 2 Ind. 630; Williams v. Monroe, 18 B. Monr. 
514; Johnson v. Williams, 3 G. Greene, 97; Dow v. 
Eyster, 79 Ill. 254; Cooke v. Newell, 40 Conn. 596; 
Morrison v. Holt, 42 N. H. 478; Ray v. Adden, 50 
id. 82. We cannot well understand how a suit for 
divorce could be necessary, or actually afford pro- 
tection to the wife against personal abuse upon the 
part of the husband. A proceeding against him to 
compel him to keep the peace might be necessary, 
and might have the desired effect; and for services 
rendered for the wife in such a proceeding the hus- 
band would be liable, on the ground that the wife 
has the right to pledge her husband’s credit to pro- 
cure services which are necessary to her protection 
and safety. In the cases of Glenn v. Hill, 50 Ga. 94; 
Sprayberry v. Merk, 30 id. 81; Gossett v. Patten, 23 
Kans. 340; and some others — the husband is held 
liable for the wife’s counsel fees in an independent 
action at law, and in some of the cases, even though 
the suit for divorce was discontinued or not brought. 
But the preponderance of authority in the American 
States is that for services rendered a wife in a suit 
for divorce an attorney cannot recover in an action 
at law against the husband, for the reason that 
prosecuting or defending a suit for divorce has no 
relation to her protection as wife.” 


——_-——_——. 


ASSIGNMENT FOR BENEFIT OF CREDITORS 
—PREFERENCES. 
NEW YORK COURT OF APPEALS, SECOND DIVISION 
JUNE 9, 1891. 
BERGER V. VARRELMANN. 

Immediately before making a general assignment for the 
benefit of creditors, the assignors confessed a judgment 
in favor of the father of one of them, they and he know- 
ing that the amount of such judgment was more than 
one-third of the assets of the firm. Held, that a judg- 
ment setting aside such confession, as made in contem- 
plation of the assignment and as part thereof, for the pur- 
pose of unduly preferring the creditor, contrary to the 
Laws of New York of 1887, chapter 508, which restricts 
such preferences to “one-third in value of the assigned 
estate,”’ should be sustained, although there was no find- 
ing ot fact that, when the debtors confessed the judg- 
ment, they contemplated making the assignment, but 
such conclusion was embraced as a finding of law. 

Such judgment is not rendered valid, in whole or in part, by 
the fact that the creditor had no knowledge that the 
debtor contemplated making an assignment. 

Though the terms of the act provide that ‘‘ in all general as- 
signments"’ such preferences are invalid, they are none 
the less invalid because made by a separate instrument, 
where they are made in contemplation of the assign- 





ment. 





PPEAL from a judgment of the General Term of 

the Supreme Court in the First Judicial Depart- 

ment, which affirmed a judgment entered ona decision 
of the Special Term. 

From June, 1888, to April 29, 1889, Henry Erdtmann 
and Gustave Varrelmann were partners engaged in 
business at Nos. 252 and 254 Pearl street, New York, 
under the firm name of “‘ W. & H. Erdtmann.”’ April 
29, 1889, they confessed judgment in favor of George 
E. Varrelmann (the father of Gustave Varrelmann) 
for $7,824.62, which was entered and docketed in the 
office of the clerk of the city and county of New York 
at twenty-six minutes past 12 o’clock of that day; and 
on the same afternoon an execution thereon was de- 
livered to the sherift of that county, who on the same 
day ‘‘levied under such execution upon the entire 
stock and property of said defendants, Henry Erdt- 
mann and Gustave Varrelmann, in their several places 
of business, 252 and 254 Pearl street, and at the ware- 
house of W. A. Evis & Co., 63 Front street, in the city 
of New York.” Immediately after the levy of the 
execution, and on the same day, the defendants 
therein executed and delivered a general assigument 
for the benefit of creditors to Clemans J. Kracht, by 
which their individual property was devoted to the 
payment of their personal debts, and the surplus, if 
any, together with the firm property, to the payment 
of its debts, and the surplus of the firm assets, it any, 
to the payment of their personal debts (if their indi- 
vidual assets were insufficient for that purpose), ac- 
cording to the interest of each partner. None of their 
individual creditors were preferred except employees, 
whose wages were to be first paid. The salaries and 
wages of the firm employees were directed to be first 
paid, after which the firm creditors were divided into 
six classes, which were to be paid in full in their order. 
April 20 and May 1, 1889, were legal holidays, and the 
assignment was not recorded until May 2, 1889, at five 
minutes past 9in the forenoon. At the time judg- 
ment was confessed and the assigument executed an 
action was pending in the Supreme Court, brought by 
the plaintiffs herein against the assignors, for the re- 
covery of the amount due on their promissory note 
for $1,000, which fell due April 4, 1889, in which action 
a judgment was duly entered and docketed at 10 
o’clock and ten minutes in the forenoon of May 2, 1889, 
and ten minutes thereafter an execution thereon was 
duly issued and delivered to said sheriff. May 9, 1889, 
the sheriff sold, under Varrelmann’s execution, all of 
the property upon which he had levied for $5,877.79, 
nearly all of which was purchased by the plaintiff in 
the execution. On the 9th of May, 1889, this action 
was begun to set aside the judgment so confessed, the 
execution,issued thereon and for the recovery for the 
benefit of the assignee, from the defendant George E. 
Varrelmann, the amount realized upon the sale under 
the execution, on the ground that the assignors, in 
contemplation of their general assignment, and as a 
part thereof, in violation of section 30 of the General 
Assignment Act, as amended in 1887, created a prefer- 
ence for more than one-third of the assets of the as- 
signors. The assignee refused to bring the action in 
his own behalf, and was made a party defendant. The 
judgment recovered, and which is appealed from, set 
aside the judgment confessed, the execution issued 
thereon the levy and sale made thereunder, and ad- 
judged that George E. Varrelmann pay $5,877.79 (the 
sum collected on the execution) to the assignee, to be 
by him distributed according to the terms of the gen- 
eral assignment. 


Rudolph Dulon, for appellant. 


Frederic W. Hinrichs, for respondents. 


Foutett, C. J. (after stating the facts as above). 
The judgmevt which the appellant obtained by the 
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coufession of his debtors is sought to be set aside, and 
the money collected by virtue of it recovered for the 
benefit of the creditors of the judgment debtor, on the 
ground that when confessed, the confessors intended 
to make a general assigument, and , prefer the claim of 
the appellant through a judgment avd executipn, and 
thereby evade the prohibition of the thirtieth section 
of the Assignment Act, which is as follows: ‘Sec. 30. 
In all general assignments of the estates of debtors for 
the benefit of creditors, hereafter made, any preference 
created therein (other than for the wages or sala- 
ries of employees under chapter 328 of the Laws of 
1884, aud chapter 283 of the Laws of 1886) shall not be 
valid-except to the amount of one-third in value of 
the assigned estate left after deducting such wages or 
salaries, and the costs and expenses of executing such 
trust; and should said one-third of the assets of the 
assignor or assignors be insufficient to pay in full the 
preferred claims to which, under the provisions of 
this section, the same are applicable, then said assets 
shall be applied to the payment of the same pro ruia, 
to the amount of each said preferred claims.’”’ Chap. 
503, Laws 1887. The appellant insists that his judg- 
ment and execution by which he secured more than 
one-third of the estate of the insolvent debtors are not 
brought within the prohibition of the section, because : 
(1) The trial court did not find as a fact that the debt- 
ors contemplated making a general assignment when 
the judgment was confessed; (2) the trial court did 
not find as a fact that the appellant knew when he re- 
ceived the confession of judgment, aud seized the 
property by virtue of the execution issued thereon, 
that the debtors contemplated making a geueral as- 
sigument; (3) the preference was not created in the 
general assignment, but by a separate instrument. 
Before this section was added in 1887 to the General 
Assignment Act of this State, the practice, which had 
become so prevalent that it may be .aid to have be- 
come a custom, for failing debtors to devote by general 
assignment the whole or a large part of their estates to 
the payment of afew preferred creditors, often near 
relatives, resulted in so much hardship and injustice 
that the section above quoted was adopted to mitigate 
the evils arising from the practice. The section being 
remedial should be liberally construed, so as to pre- 
vent the mischiefs at which it was aimed. White v. 
Cotzhausen, 129 U. 8. 329; Hudler v. Golden, 36 N. Y. 
446; Hart v. Cleis, 8 Johns. 33. 

The trial court found that the estate of the assign- 
ors was uot worth three times the amount of the ap- 
pellant’s judgment, and that its collection consumed 
morethan one-third of it, and that, when the judg- 
ment was confessed, execution issued and levied and 
the assigument executed, the assiguors and George FE. 
Varrelmaun all kuew that the sale under the execution 
to be issued would absorb more than one-third of the 
debtor’s assets. The decision signed by the trial 
judge contains seventeen findings of fact and seven 
conclusions of law. ‘The first and second of the latter 
are as follows: “First. The judgment confessed in 
favor of the defendant George E. Varrelmannn and 
the execution and levy which followed, were made by 
the defendants Henry Erdtmann and Gustave Varrel- 
mann in contemplation of their general assignment, 
and as part thereof, and for the purpose of preferring 
said defendant George E. Varrelmann, in whose fa- 
vor the said judgment was confessed by them, out of 
their property, for more than one-third of the assets 
of the said defendants Henry Erdtmann and Gustave 
Varrelmann, and to prevent the said assets from going 
into the hands of the defendant Kracht, as assignee, 
and being distributed to the plaintiffs and the other 
creditors of the said defendants Henry Erdtmann and 
Gustave Varrelmann, pursuant to the terms of their 
general assignment deed. Second. Said confession of 
judgment, and the execution and levy which followed, 





were made in fraud of the said general assignment and 
are void, and should be set aside and vacated, and the 
assets levied upon, or the entire proceeds thereof 
should be paid the defendant Kracht as assignee, to be 
distributed pursuant to the terms of the deed of gen. 
eral assignment.’’ 

The learned counsel for the uppellant insists that 
these conclusions cannot be given the effect of findings 
of fact, but must be held to be conclusions of law, and 
that the facts so found cannot be considered on thiy 
appeal. This contention is not well founded, for it ig 
well settled that, though a “‘ finding of fact ” be called 
a “conclusion of law,” and improperly classified as 
such, in the decision signed (Code Civil Proc., § 1022) 
it will, for the purpose of upholding a judgment, be 
given the same eflect as though embraced within and 
designated as one of the findings of fact. Parker y, 
Baater, 86 N. Y. 586; Murray v. Marshall, 94 id. 611; 
Adams v. Fitzpatrick, 125 id. 124. The facts found in 
the conclusious of law above quoted, that the assign- 
ors confessed the judgment in contemplation of mak- 
ing a general assignment as a part thereof, and for the 
purpose of preferring George E. Varrelmann for more 
than one-third of their estate; that the confession of 
judgment, the execution and levy were made in fraud 
of the general assignment, will be given the same force 
in support of this judgment as though they had been 
properly classified in the decision signed. It would 
not be claimed we think that a preference for more 
than one-third of the assigned estate, when created by 
an instrument known as a “general assignment,” 
would be valid, though executed without the knowl- 
edge of the preferred creditors. If such a position 
could be successfully maintained, the section would 
be wholly inoperative, as it would be quite easy, as in- 
deed it is frequently the practice, to execute those in- 
struments without consulting the favored creditors. 
If the absence of preknowledge on the part of the 
creditors that a preference is to be created by an as- 
sigument does not strengthen their position, it is not 
easy to see how the want of knowledge that an assign- 
ment was contemplated would avail them, though the 
preference be created by an independent instr t. 
This section is designed to limit the power of insol- 
vents to create preferences beyond the extent named, 
and to regulate their conduct, but not to control the 
action of creditors, who are left free to collect orse- 
cure their claims by the usual remedies. It is the ac- 
tion of the insolvent debtors which the law seeks to 
control. Bank v. Sanchez, 131 Ill. 330. 

The only remaining question is whether a preference 
by insolvents, not created in or by a general assign- 
ment, but by a separate instrument, and in contem. 
plation of making a general assignment, is prohibited 
by the statute. We are asked to construe the language, 
“in all general assignments of the estates of debtors 
for the benefit of creditors hereafter made, any pref- 
erences made therein * * ~* shall not be valid, ex- 
cept,” etc., closely, and hold that preferences not cre- 
ated in instruments known as “ general assignments ” 
are not within the condemnation of the section. Such 
an interpretation would defeat the intent of the Leg- 
islature, and the statute would be found to be no bar 
to the practices at which it was aimed. Insolvents 
would be left free to secure their friends by independ- 
ent instruments, executed in contemplation of making 
general assignments, which, when executed, would 
carry to their assignees but a remnant of their estates 
for the benefit of their unfavored creditors. The words 
of the section must be construed to embrace all of the 
instrumentalities which failing debtors, in contempla- 
tion of a general assignment, voluntarily employ to 
give preferences to particular creditors. As was said 
by Finch, J., in Richardson vy. Thurber, 104 N. Y. 610: 
“The word ‘assigument’ may sometimes have refer- 
ence to the instrument which affects the transfer and 
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sometimes to the trausfer itself, considered as a legal 
fact or result. The section under consideration was 
intended to prevent the forbidden result, whether ac- 
complished within or without the general assignment. 
This question has been several times before the Su- 
preme Court in this State, and conveyances which cre- 
ated preferences for more than one-third of the insol- 
yent’s estate, when made in contemplation of a gen- 
eral assignment, have invariably been condemned as 
violations of the statute. Manning v. Beck,7 N. Y. 
Supp. 215; Spellman v. Freedman, id. 698; Sweetser v. 
Smith, 5 id. 378; Spelman v. Jaffray, 6 id. 570; Kessell 
vy. Drucker, id. 945; Abegg v. Schwab, 7 id. 46; Wilcox 
vy. Payne, 8id. 407. The question has also been consid- 
ered by the courts of other States under similar stat- 
utes, forbidding or regulating preferences in voluntary 
or general assignments for the benefit of creditors. In 
Illinois the act is entitled ‘‘An act concerning volun- 
tary assignments, and conferring jurisdiction upon 
county courts,” approved May 22, 1877, and contains 
fourteen sections. The first prescribes the mode in 
which assignments shall be executed, and is in part as 
follows: ‘Section 1. Be it enacted by the people of 
the State of Illinois, represented in the General As- 
sembly, that in all cases of voluntary assignments 
hereafter made for the benefit of creditors, the debtor 
or debtors shall annex to such assignment an inven- 
tory,” etc. The succeeding eleven sections prescribe 
the power and duties of assignees, and the procedure 
by which voluntary assignments are to be carried into 
effect. The fourteenth section confers jurisdiction 
upon the county courts to carry out the provisions of 
theact. The thirteenth section provides: ‘Sec. 13. 
Every provision in any assignment hereafter made in 
this State, providing for the payment of one debt or 
liability in preference to another, shall be void, and 
all debts and liabilities within the provisions of the 
assignment shall be paid pro rata from the assets 
thereof.”’ 

The question has several times arisen whether pref- 
erences created, not in a voluntary assigumeut, but by 
instruments executed at about the same time, and in 
contemplation of making a geveral assignment, were 
within the statute. In Preston v. Spaulding, 120 Ill. 208, 
the insolvents preferred certain of their creditors by 
confessing judgments, and on the same day that their 
general assignment for the benefit of creditors was 
made. The point was taken that the statute made 
void only preferences in the general assignment, and 
not those otherwise given. In discussing this question 
it was said: ‘* We hold that it is within the spirit and 
intent of the statute that, when a debtor has formed a 
determination to voluntarily dispose of his whole es- 
tate, and has entered upon that determination, it is 
immaterial into how many parts the performance or 
execution of his determination may be broken; the 
law will regard all bis acts, having for their object qnd 
effect the disposition of his estate, as parts of a single 
transaction, and on the execution of a formal assign- 
ment will, under the statute, draw to it, and the law 
will regard as embraced within its provisions all prior 
acts of the debtor having for their object and purpose 
the voluntary transfer or disposition of his estate to or 
for creditors; and that any preference so shown to 
have been made or given by the debtor to one creditor 
over another in such disposition of his estate, full ef- 
fect will be given to the assignment, and such prefer- 
ence will, in a court of equity, be declared void and 
set aside as in fraud of the statute.” This doctrine 
has been approved in subsequent cases in that State, 
and also in the Supreme Court of the United States in 
White v. Cotzhausen, 129 U. S. 329, which arose under 
the Illinois statute. In that case an insolvent debtor 


by deeds, bills of sale and warrants for the confession 
of judgments, disposed of all his property for the bene- 
fit of his brothers and sisters, who were creditors, but 





made no general assignment. In an action brought in 
the Circuit Court of the United States, to set aside 
the conveyances as violations of the thirteenth section 
of the Voluntary Assigument Act, it was held that it 
was quite immaterial that no general assignment nad 
been executed, but that any preference, however cre- 
ated, by an insolvent while engaged in making a com- 
plete disposition of his property, was forbidden and 
void under the act. The judgment of the Circuit 
Court was placed in part upon tbe ground that the 
conveyances and coufessions of judgment ** were made 
without adequate consideration, and with intent to 
hinder, delay and defraud the appellee Cotzhausen”’ 
(129 U. S. 333), the complaining creditor, but the judg- 
ment of the Supreme Court was not rested upon that 
ground. It was said: ‘‘ We have already seen that 
the Circuit Court proceeded upon the ground that the 
conveyances, bill of sale, confession of judgment and 
transfers by Alex. White, Jr., were made without ade- 
quate consideration and withintent to hinder, delay 
and defraud the appellee. Upon these grounds it gave 
him a prior right in the disposition of the* property. 
We are not able to assent to this determination of the 
rights of the parties, for the mother, sisters and 
brother of Alex. White, Jr., were his creditors, and, 
so far as the record discloses, they only sought to ob- 
tain a preference over other creditors.”” 129 U. S. 344. 
The reference to White v. Cotzhausen must not be 
taken as an indication of approval, nor this cautionary 
remark as air intimation that we disapprove of the 
doctrine that, wheu an insolvent, without making a 
general assignment, trausfers his entire estate to fa- 
vored creditors by several instruments, it is a violation 
of the section, but the case is instructive in its reason- 
ing, and shows the trend of courts when called upon 
to consider like statutes. In this State the Supreme 
Court (Stein v. Levy, 55 Hun, 381), one judge dis- 
senting, has declined to follow the doctrine of the case 
cited to its logical conclusion. In Pennsylvania it has 
been held (Banking Co. v. Fuller, 110 Penn. St. 156) 
that a confession of judgment to a bona fide creditor 
by an insolvent, ou the eve of making a general assign- 
ment for the benefit of creditors, is not a violation 
of the statute which forbids preferences in assign- 
ments, but in most of the States the construction which 
we have indicated prevails. 

Thus far chis case has been considered upon the the- 
ory that the appellant had no kuowledge when he took 
his confession of judgment that his confessors contem- 
plated making a general assigument, and we think it 
might well be decided upon that theory. Butit is 
urged by some of our brethren that, there being no 
express finding of fact that the appellant knew that 
the judgment debtors intended to make an assignment 
when the confession was taken, his judgment should 
not be set aside, but allowed to stand as a valid prefer- 
ence to the extent of one-third of the estate of the as- 
siguors. We think a sufficient answer to this sugges- 
tion is that the appellant makes no such claim, but 
from the first to the last he has planted himself upon 
the ground that, inthe absence of an explicit finding 
that he knew that a general assignment was intended, 
‘ne is entitled to sustain his judgment, and retain the 
whole sum collected thereby. No such question was 
raised at Special Term, at the General Term nor is it 
suggested in his brief on this appeal. There is a further 
answer to this position. As before stated the record 
before us contains none of the evidence. ‘*‘ Where the 
evidence given on the trial is not contained in the case 
on appeal to this court, it must be assumed that the 
facts proved were sufficient to sustain the findings, 
and also to sustain any additional findings required to 
support the conclusions of law not in conflict with the 
affirmative facts found.” Gardiner v. Schwab, 110 N. 
Y. 650; Murray v. Marshall, 4 id. 611, 617; Reese v, 
Boese, id. 623; Kellogg v. Thompson, 66 id. 88; Bank v. 
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Wood, 45 Hun, 413; Bond v. Finn, 4 N. Y. Supp. 569. 


An assumptiou that George E. Varrelmann knew that 
the judgment debtors coutemplated a general assign- 
ment is not in conflict with any of the affirmative 
facts found, noris it in conflict with any facts which 
the court refused to find. The record does not dis- 
close that the court refused to find any facts which 
were requested by either party. As before stated, the 
court found as facts ,that “said confession of judg- 
ment, and the execution and levy which followed, 
were made in fraud of said general assignment.” The 
judgment by confession was the joint act of the judg- 
ment debtors and of the judgment creditor, which is 
found to have been made in fraud of the assignment. 
Issuing the execution, causing a levy and sale to be 
made, were the individual acts of George E. Varrel- 
mann, which the court found were in fraud of the as- 
signment. These facts so expressly found, with the 
other significant facts found and admitted by the an- 
swers, to-wit, the relationship existing betweeu the 
parties, that the assignment, the confession of judg- 
ment and the issuing of the execution and levy there- 
under were concurrent acts performed on the same af- 
ternoon, taken in connection with the knowledge of 
Varrelmaun that his judgment, execution and levy 
would absorb much more than one-third of the assets 
of the firm, seems to us to require this court, under 
the rule laid down, to infer in support of this judg- 
ment, which is so apparently an equitable one, that 
George E. Varrelmaun knew when he took his judg- 
ment and made his levy that his son and the partner 
of his son then contemplated making a general assign- 
ment. If he was not aware of their purpose, it is quite 
singular that the steps which he took were so timely 
and happily taken as to accomplish the absorption of 
the entire assets of the assignors. We think these va- 
rious proceedings were not the result of accident, but 
of design. This judgment, confessed in fraud of the 
assignment, cannot be regarded as part of it, for both 
parties to the judgment say it was not so intended; 
but if it could be it may be cut duwn by any act of the 
assignors which would invalidate a general assignment, 
and the fraud of the assignors, though not participated 
in by those benefited, avoids a general assignment. 
Loos v. Wilkinson, 110 N. Y. 195. 

The judgment should be affirmed, with costs. All 
concur, except BRADLEY, HAIGHT and Brown, JJ., 
dissenting. 


BrapDLey, HAIGHT and Brown, JJ. (dissenting). 
We are unable to concur with the majority of the 
court. The record does not contain the evidence. Aud 
the facts found do not warrant the conclusion that the 
appellant took the judgment by confession otherwise 
than in good faith for a valid debt, and without any 
knowledge or information that the debtors contem- 
plated making an assignment for the benefit of their 
creditors. In that view no reasou appears to us for 
setting aside the judgment; and it is the right of the 
creditor to retain it, as it was to take it pursuant to 
the statute providing for that method of taking judg- 
ments. But inasmuch as the confession of it was made 
by the judgment debtors in contemplation on their 
part of the general assignment, which was soon after 
made by them, and treating it as part of the scheme 
or transaction of their assignment so far as they were 
concerned, the sale on the execution of the judgment 
was properly set aside and direction given for the pay- 
ment of the proceeds of the sale to the assignee for 
distribution in execution of his trust. In that view 
the creditor taking the judgment should not be denied 
entirely the benefit of the preference which it and the 
levy of his execution apparently gave him, but he 
should at least be treated as a preferred creditor, and 
the amount of one-third of the estate of the assignors 
left after making the deduction directed by the stat- 








ute should, treating him as such, be applied pro rata 


among the preferred creditors as their rights in that 
respect may appear. Otherwise his power as such 
judgment creditor to realize any thing upon his debt 
may be entirely defeated. And the rule adopted that 
the judgment in such case be set uside may well have 
the effect to discourage the taking of judgments by 
confession, as perchance it may be followed by a gen- 
eral assignment of adebtor making such confession. 
It would seem to usin such case more in accordance 
with principle to set aside the assigument as well as 
the judgment confessed, rather than to set aside the 
latter and permit the former to stand; and such dis- 
crimination against the judgment creditor cannot 
properly be made unless he is chargeable with a fraud. 
ulent intent as against the creditors of his judgment 
debtor in taking his judgment. Our conclusion is that 
unless the plaintiffs stipulate to modify the judgment 
aus above suggested the judgment should be reversed 
aud anew trial granted, costs to abide the event, and 
in case they do so stipulate the judgment be modified 
accordingly without costs. 
Judgment affirmed. 


See First National Bank v. Bard, 59 Hun, 534; Man- 
ning v. Beck, 54 id. 102; Spelman v. Freedman, id. 409; 
Richmond v. Mississippi Mills (Ark.), 4 L. R., A. 413. 


——_>___—__ 


EVIDENCE—FOREIGN LAW—PRESUMPTION 
—MUNICIPAL CORPORATION—LEGACY. 


NEW YORK COURT OF APPEALS, JUNE 2, 1891. 


IN RE GEHRIG’sS ESTATE. 
IN RE Huss. 

A community which, by the unwritten law of the country in 
which it lies, confirmed by a public statute, is entitled to 
take, hold and manage property in the right of its citi- 
zens, asa corporation aggregate, may take a legacy in 
New York. 


1 pnnee from Supreme Court, General Term, 
Second Department. 


Richard M. Bruno and E. Conntryman, for appel- 
lants. 


Jacob F. Miller, for respondent. 


Gray, J. The testator gave one-fourch of his resid- 
uary estate to the community of Horthausen, a munici- 
pality situated in the Grand Duchy of Baden, a State 
of the German Empire; and the question raised upon 
the settlement of the accounts of his executor was 
whether it has legal capacity to take its distributive 
shgre of the personal estate, no claim being made upon 
the realty. The surrogate decreed adversely to the 
claim of the legatee; his decree reciting that the 
proofs were insufficient to allow it to take any of the 
property, or to be a legatee under the laws of this 
State. This decree has been affirmed by the General 
Term. The surrogate expressly found that the legatee 
had been a municipal body for the past nine hundred 
years, but refused to find that by the unwritten or by 
the written law of the country it was anthorized to 
take and hold bequésts of personal property, or to 
hold personal property as a corporation. In so ruling 
upon the question of the legatee’s legal capacity, I 
think the surrogate has erred. By a competent wit- 
ness, in the person of the German vice-consul, who, 
before entering upon the foreign service of the Ger- 
man Empire, had filled a judicial position and was ac- 
quainted with the laws of the different States compris- 
ing that Empire, it was proved that the Grand Duchy 
of Baden had an unwritten and a written law. By 
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the unwritten law of the county, “‘ communities,”’ by 
which term a city or township was characterized, had 
aright to acquire and to manage property, and to take 
by bequest. Acopy of the laws and statutes of the 
Grand Duchy, printed by governmental authority in 
the official printing-office in 1832, was offered in evi- 
dence, and from it proof was given that ‘“‘ every com- 
munity has a right to administer its affairs as a com- 
munity, and to manage property independently for 
itself;’’ and that ‘‘all movable and immovable prop- 
erty of communities is the property of the citizens,” 
as ‘“‘a corporation,” or “asa body,” or “as a whole”’ 
(the German word in the act being the equivalent of 
these terms). This witness gave the only evidence in 
the case, and nothing was offered in contradiction of 
it, nor any other proof given upon the question of 
what was the law of the domicile of this legatee. But 
because it appears, that since this publication of the 
Grand Ducal laws and statutes in 1832, a Legislature 
had been in existence, and that the evidence of the 
witness that these statutes and the unwritten law, 
concerning which he had testified, remained in force, 
was predicated upon the fact, that by virtue of his of- 
ficial position, he would have been made acquainted 
with any changes by legislative enactment, it was 
thought that the proofs were insufficient. The surro- 





_ gate held that it must be shown that the law relied 


upon to establish the corporate capacity was in force 
at the time of the testator’s death, and that the evi- 
dence here was merely hearsay, and therefore incom- 
petent. He also held, upon the authority of Hynes v. 
McDermott, 82 N. Y. 41, that there was no presump- 
tion of the continued existence of the earlier law. 
That case is not controlling upon the question here. 
The books offered upon the trial in that case, as con- 
taining the laws of France, were the publication of a 
private person. They were not proven nor did they 
purport to have been published by governmental au- 
thority, and were there seen for the first time by the 
witness. Moreover one of the volumes was edited at 
adate subsequent to the transaction to which they 
were sought to be made applicable. Nor was it con- 
sidered that the evidence of the witness us to the re- 
ception of these private works in the Frenck courts 
amounted to proof of that fact. Upon the question of 
whether the presumption should prevail that a law 
once shown to have existed continued the same until 
the time of the event, about which the controversy 
turned, the court refused to pass definitely, as being 
unimportant to the decision. Chief Judge Folger in- 
timated however pretty strongly on the authority of 
Raynham v. Canton, 3 Pick. 293, that if the question 
of presumption was in the case, the court would have 
to make it. In Raynham v. Canton, in connection 
with proofs relating to a marriage in Rhode Island in 
1817, a volume of the laws of that State, published by 
its authority in 1798, was offered; but it was rejected 
upon the mere objection or denial interposed by coun- 
sel that the law so evidenced was not the law at the 
time of the marriage. Judge Parker, delivering the 
opinion of the Supreme Court, in reversal of the judg- 
ment, held that ‘‘ thelaw being proved to have existed 
in the manner above stated, it must be presumed to 
exist until proved by as good evidence to have been 
repealed.’’ I think the rule in the Massachusetts case 
should be adopted by us as correct, upon principle. 
The rule of presumption, as applied to the continuance 
of alaw, may well rest upon the same basis that is 
found for similar presumptions in many human affairs. 
In Greenleaf on Evidence (vol. 1, § 41), the author 
states the rule that ‘‘when the existence of a person, 
& personal relation, or a state of things is once estab- 
lished by proof, the law presumes that the person, re- 
lation or state of things continues to exist as before, 
until the contrary is shown, or until a different pre- 
sumption is raised from the nature of the subject in 








question.’’ In People v. Manhattan Co., 9 Wend. 351, 
is an illustration of the rule, where it was held that a 
corporation having been shown to have been legally 
created, it is ‘‘in judgment of law supposed to cone 
tinue to exist until the contrary is shown.” Ifinsuch 
instances the presumption should fobtain, how much 
greater the reason for it in the case of a public law in 
a foreign State or country. In addition to the Massa- 
chusetts case of Raynham v. Canton, there is to be 
found authority for the rule in the opinions of the 
courts of other States. In People v. Calder, 30 Mich. 
85, the question arose as to the law governing mar- 
riage in the State of New York in 1869. A volume of 
New York statutes, printed in 1852, was held to be 
competent proof of what the law was; the court con- 
sidering, that as no proof was offered to indicate any 
change in the law, the jury might fairly presume that 
it continued as it was. In Harryman v. Roberts, 52 
Md. 64, a volume of Ohio Revised Statutes, published 
in 1860, was admitted as evidence of the existing law 
of that State, when the question to which it was made 
applicable arose in 1879. And see State v. Patterson, 2 
Ired. 346. It may be observed that the very notion of 
a law, as furnishing arule of government or of conduct, 
suggests performance as a characteristic, and does not 
involve the idea of change. Iam led to the opinion 
that when proof of a law of a foreign State has been 
given from a publication made under governmental 
authority, the rules and principles of evidence entitle 
it to be considered as the existing law of the land, in 
the absence of some equally good evidence that it has 
been changed or repealed. 

We have then in this legatee a collective body of in- 
dividuals, which has existed for past hundreds of 
years as a municipality, under the description of a 
* community.” It had acquired, and by the unwritten 
or common law it possessed and exercised, certain 
rights of self-government and powers to acquire and 
to manage property for itself. By enactment of the 
Grand Ducal government, its franchises and powers 
were recognized aud confirmed to it. The public stat- 
utes, in providing that all the property of a commun- 
ity is the property of its citizens, as a corporation or 
as a body, in fact, thereby invested the existing muni- 
cipal body aggregate with an essential attribute of a 
corporation. This legislation would seem to have 
amounted to an incorporation by sovereign recogni- 
tion and grant of powers and franchises. But whether 
chartered or incorporated by statute or not, we are 
bound to consider the community as an artificial legal 
person. In Germany, in the eye of the law, it is a 
** judicial person,’’ according to the evidence of the 
witness in this case, as under the Roman law, in the 
classification of the writer Savigny, it was a “ juristi- 
cal person.” It is conceded by the law such powers 
and rights as to give it the character of individuality 
and to enable it to take, hold and administer upon 
property. The ability to take, the testamentary be. 
quest depends upon the law of the legatee’s domicile. 
Our laws do not prohibit the bequest or the taking, 
and the sole question to be considered relates to the 
legatee’s capacity. See Chamberlain v. Chamberlain, 
43 N. ¥.424. When we find that by the customary or 
common law of the place of its domicile, confirmed by 
a public statute, this ‘‘community’”’ was entitled to 
take, hold and manage property in the right of its citi- 
zens, as a whole, or as an aggregate body incorporate, 
we need proceed no further in search cf capacity to 
take the legacy. 

For the reason stated, I think that the judgment of 
the General Term, and so much of the surrogate’s de- 
cree as has been appealed from, should be reversed, 
and that it should be decreed that this appellant is 
entitled to take its share of jthe personalty under the 
bequest in the will, with costs to the appellant here 
and in the courts below, to be paid out of the estate, 
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INSURANCE-ACCIDENTAL -‘ SUN-STROKE.” 
UNITED STATES CIRCUIT COURT, WESTERN DISTRICT 
OF MISSOURI, JUNE 8, 1891. 


DozZIER V. FIDELITY AND CASUALTY Co. oF NEW 
Yorx.* 

‘*Sun-stroke or heat prostration,’’ contracted by the dece- 
dent in the course of his ordinary duty as a supervising 
architect, is a disease, and does not come within the 
terms of a policy of insurance against bodily injuries, 
sustained through external, violent and accidental 
means,” but expressly excepting ‘‘ any disease or bodily 
infirmity.” 


A’ law. On demurrer to petition. This is an action 
ou an accident insurance policy. The assured, 
Willoughby L. Dozier, ou the 26th day of April, 1890, 
took out a policy of insurance in the defendant com- 
pany, which by its terms would expire on the 26th day 
of April, 1891. The assurance was ‘against bodily in- 
juries sustained through external, violent and acciden- 
tal means.” It did not cover “‘any disease or bodily 
infirmity.’ The insured was by occupation a super- 
vising architect. The petition by his wife, the named 
beneficiary, alleges that the assured, while in the dis- 
charge of his ordinary avocation, and without any vol- 
untary exposure on his part, came to his death on the 
23d day of June, 1890, ** by sun-stroke or heat prostra- 
tion.”’ To this petition the defendant demurs, on the 
ground that the petition does not state facts sufficient 
to constitute a cause of action, in that it shows on its 
face that the alleged injury was not accidental, within 
the meaning of the policy. 


John L. Pealk, for plaintiff. 
Warner, Dean & Hagerman, for defendant. 


Pures, J. The question to be decided is whether 
or not death resulting from sun-stroke or heat pros- 
tration comes within the means of injury insured 
against. This precise question does not appear to have 
been passed upon by any American court, but it is not 
too much to say perhaps that it may be regarded as 
settled in the negative in England by the opinion of 
Chief Justice Cockburn in Sinclair v. Assurance Co., 3 
El. & El. 478. The policy there assured against “ any 
personal injury from, or by reason or in consequence 
of, any accident which should happen to him upon any 
ocean, sea, river or lake.” The assured was master of 
the ship Sultan, and in the course of his voyage he ar- 
rived in the Cochin river, on ,the south-west coast of 
India, and in the usual course of his vocation he was 
smitten by a sun-stroke, from the effect of which he 
died. On full consideration it was held that his death 
must be considered as having resulted from a natural 
cause, aud not from accident, within the meaning of 
the policy. The policy there did not, as here, contain 
the words “external, violent,’’ aud yet the learned 
chief justice held that the term “ accident,” as used in 
the policy, involved necessarily some violence, casualty 
or vis major. He says: 

** We cannot think disease produced by the action 
of @ known cause can be considered as accidental. 
Thus disease or death engendered by exposure to heat, 
cold, damp, the vicissitudes of climate, or atmospheric 
influences, cannot we think properly be said to be ac- 
cidental, unless at all events the exposure is itself 
brought about by circumstances which may give it the 
character of accident. Thus, by way of illustration, if 
from the effects of ordinary exposure to the elements, 
such as is common in the course of navigation, a mari- 
ner should catch cold and die, such death would not 
be accidental; although if, being obliged by shipwreck 





or other disasters to quit the ship, and take to the seg 
in an open boat, he remained exposed to wet and cold 
for some time, and death ensued therefrom, the death 
might properly be held to be the result of accident, 
It is true that in one sense disease or death through 
the direct effect of a known natural cause, such as we 
have referred to, may be said to be accidental, inag. 
much as it is uncertain beforehand whether the effect 
will ensue in any particular case. Exposed to the same 
malaria or infection, oue man escapes, another sug. 
cumbs. Yet diseases thus arising have always been 
considered, not as accidental, but as proceeding from 
natural causes. Inthe present instance, the disease 
called ‘sun-stroke,’ although the name would at first 
seem to imply something of external violence, is so far 
as we are informed an inflammatory disease of the 
brain, brought on by exposure to the too intense heat 
of the sun’s rays. It is a disease to which persons ex- 
posing themselves to the sunin a tropical climate are 
more or less liable, just as persons exposed to the other 
natural causes to which we have referred are liable to 
disastrous consequences therefrom. The deceased, in 
the discharge of his ordinary duties about his ship, be- 
came thus affected and so died.” 

According to this high uuthority, a disease produced 
by a known cause cannot be considered as accidental. 
This conclusion has been accepted as authoritative by 
text-writers. Bliss Ins., § 399; May Ins. (3d ed.), § 519. 
If sun-stroke or heat prostration is properly classified 
among diseases, it is expressly excepted from the op- 
eration of this policy. It is discussed in works on 
pathology under the head of diseases of the brain. 
Niemeyer in his work on Practical Medicine (vol. 2, 
pages 181, 182) treats of it under the head of “ Diseases 
of the Brain.”” He asserts that the investigations and 
experiments of so renowned a specialist as Obernier 
have entirely exploded the once common notion that 
sun-stroke, or insolatio, depends on hyperzmia of the 
brain, induced by the action of the sun’s rays on the 
head. The rays of the sun are not essential to it. “It 
is now known that in this disease there is a serious de- 
rangement of the heat-producing function, and 2 great 
rise in the bodily temperature, which in extreme case 
may reach one hundred and nine degrees or one hun- 
dred and ten degrees Fahr.’’ And he concludes that, 
while nothing is yet known of the anatomical lesions 
upon which sun-stroke depends, yet ‘‘ the disorder has 
a definite material basis.’’ A standard encyclopedia 
(Britannica, vol. 22, page 666) terms it a “ disease,” and 
prescribes its methodsof treatment. From this and 
other standard works we collate the following facts: 
That it is a term applied to the effects upon the cen- 
tral nervous system, and through it upon other organs 
of the body, by exposure to the sun or to overheated 
air. ‘Although most frequently observed in tropical 
regions, this disease also occurs in temperate climates 
during hot weather. A moist condition of the atmos- 
phere, which interferes with the cooling of the over- 
heated body, greatly increases the liability to suffer 
from this ailment.’’ The common notion that sun- 
stroke or ‘‘ heat prostration,” as it is termed in the pe- 
tition, comes like a stroke of lightning from a piercing 
ray of the sun, is utterly at fault. It affects persons 
frequently during the night. It often results from 
overcrowding in quarters, as in the case of soldiers in 
barracks, and to persons in poorly ventilated rooms. 
Also persons whose employment exposes them to heat 
more or fess intense, such as laundry workers and 
stokers, are apt to suffer from this in hot seasons. 
** Causes calculated to depress the health, such as pre- 
vious disease, particularly affections of the nervous 
system, anxiety, worry or overwork, irregularities in 
food, and,in a marked degree, intemperance, havea 
predisposing influence; while personal uncleanliness, 
which prevents among other things the ‘healthy actiou 





*S. C., 46 Fed, Rep, 446. 
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pede alike the functions of heart and lungs, and living 
in overcrowded and insanitary dwellings, have an 
equally hurtful tendency.”” Longmore, in his reports 
of cases occurring in the British army in India, where 
it is quite prevalent, attributes it much to the foul air 
and badly-ventilated quarters, and he also speaks of 
its pathological conditions. In all its forms, ranging 
from ‘heat syncope”’ and “heat apoplexy ”’ to “ar- 
dent thermic fever,’’it is subjected to medical treat- 
ment as a disease, and its fatality is estimated at forty 
to fifty percent. With what propriety for accuracy 
therefore can this malady be termed an accident, any 
more than cholera, small-pox, or yellow fever, or apo- 
plexy? It may be an accident that a person is ex- 
posed to it, but the conditions under which the human 
system may be affected by it certainly belong to nat- 
ural causes, which may reasonably be anticipated, as 
they come not by chance. The term ‘‘accident,” as 
used inthe policy, is presumed to be employed in its 
ordinary, popular sense, which means ‘‘ happening by 
chance,”’ ‘‘ unexpectedly taking place,’’ ‘‘not accord- 
ing to the usual course of things.” So that a result 
ordinarily, naturally flowing from the conduct of the 
party cannot be said to be accidental, even where he 
may not have foreseen the consequences. 

It is not deemed essential to a vindication of the cor- 
rectness of the conclusion reached to review the vari- 
ous American decisions illustrating the application of 
the term ‘‘ accidental ’’ employed in such policies fur- 
ther than to note the palpable distinction between 
them and the case at bar. Death by drowning is acci- 
dental, as there is present the vis major, external aud 
violent, producing asphyxia, and in the act producing 
the injury there is something unforeseen, unexpected 
and unusual. May Ins., § 516. In Association v. Barry, 
131 U. 8. 100, the assured, after two other persons had 
jumped from a platform five feet from the ground 
with safety, also jumped therefrom, followed as to him 
with serious consequences, producing stricture of the 
duodenum, from which death ensued. In that case 
the deceased intended to and thought that he would 
alight safely, and it was a question for the jury to say 
whether or not it was an accident that hedid not. The 
court say : 

“Tf the death is such as follows from ordinary means 
voluntarily employed in a not unusual or unexpected 
way, it cannot be called a result effected by accidental 
means; but if in the act which precedes the injury 
something unforeseen, unexpected, unusual ‘occurs, 
which produces the injury, then the injury has re- 
sulted through accidental means.”’ 

In ‘Association v. Newman, 84 Va. 52, the assured 
was found dead in his bed early in the morning, caused 
evidently by inhaling coal gas. The case turned upon 
the question whether or not this gas was a poison or 
poisonous substance, within the meaning of the excep- 
tion contained in the policy. The controversy among 
the experts was as to whether death resulted from car- 
bonic oxide or carbonic acid, and as to their resultant 
poisonous power, both causing death by suffocation. 
Such a death clearly came within the term “ acciden- 
tal,’’ and it was left to the jury to determine whether 
or not carbonic oxide is poisonous within the meaning 
and intent of words “‘poison’’ and “ poisonous” as 
used in the policy. This {course was pursued by the 
court in view of the conflict in the testimony as to 
whether such gases were strictly “ poisonous ”’ in the 
ordinary acceptation to be imputed to such term in 
the policy. These cases do not present the question of 
an accident and disease as in the case at bar. In Bacon 
v. Association (Ct. App. N. Y., Oct. 14, 1890), 25 N. E. 
Rep. 399, it was held that death resulting from a ma- 
lignant pustule, caused by the infliction upon the 
body of diseased animal matter containing bacillus 
anthrax, is death trom disease, and not within the 
terms of an accident policy similar to the one under 





consideration. It was likened to what is called ‘* wool 
sorter’s disease,’ because it happens to people who 
handle wool and hides, such as tanners, butchers and 
herdsmen. Although the medical experts admitted 
that this species of malady belonged to pathology, yet 
they attempted to except this instance from the classi- 
fication of diseases by defining it as ‘a pathological 
condition, and succumbing of the body to the inflic- 
tion of this particular poison.” But the court held 
that a pathological condition ‘‘ means neither more 
nor less than a diseased condition of the budy,’’ 
and therefore, as the policy expressly excepted bodily 
infirmity or disease, there could be no recovery. The 
court say: ‘No abrasion of the skin is needed to pro- 
duce the contact of the bacilli, and what follows from 
such contact seems to be as plainly a disease as in the 
case of small-pox or typhoid fever.” Sun-stroke 
seems to be recognized by the courts in New 
York as a disease. In Boos vy. Insurance UVo., 6 
Thomp. & C. 364, the contention was as to whether 
the court should take judicial cognizance of the 
fact that sun-stroke was ‘‘a serious disease,’’ within 
the terms of the policy. There seemed to be 
uo question made that it was not a disease, but 
whether the fact of its seriousness should be left to the 
determination of the jury. Courts may take cogni- 
zance of facts generally known and recognized 1 na- 
ture, science and history. They will take notice of 
processes in art and science, the results of which are 
matters of common knowledge. Brown v. Piper, dl 
U. 8. 37. They will take notice of the art of photog- 
raphy and its production of correct likenesses. Udder- 
zook’s Case,76 Penn. St. 340; Cozzens v. Higgins, 1 
Abb. Dec. 451. Also that coal oil is inflammable. 
State v. Hayes, 78 Mo. 318. Soshould courts take no- 
tice that fever in its multiform grades is a disease, and 
Lapprehend, in view of the universal assignment of 
apoplexy in pathology among the diseases of the brain, 
that it would not be seriously questioned that courts 
in trials before juries may assume it to be a bodily dis- 
ease. 

It is suggested in argument by the learned counsel 
for plaintiff that at some time anterior to the issuance 
of this policy the defendant’s pclicies contained an ex- 
press exception against injury by sun-stroke, and that 
in its circulars distributed at the time the policy in 
question was issued it asserted that practically all the 
old conditions had been expunged from its policies. 
It is therefore argued that this was tantamount toan 
assurance on its part that sun-stroke would thenceforth 
be regarded by it as expressed within the terms “ex- 
ternal, violent and accidental.’’ What the facts are 
touching this assertion the court cannot know, and 
what the lawarising thereon may be the ‘court is not 
required on this issue to say, as no such facts appear 
in the petition. The court can look alone to the peti- 
tion in passing on the demurrer. The demurrer ad- 
mits only such facts as appear on the face of the peti- 
tion, and such as are well pleaded. 

It results that the demurrer is sustained. 


See 8 Alb. L. J. 85; 1 Am. & Eng. Enc. Law, 89. 
———— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL — ORDER IN CONDEMNATION PROCEED- 
INGs. —(1) An order of the General Term of the 
Supreme Court reversing an order of the Special 
Term, confirming a mereiy nominal award made 
by commissioners appointed to appraise the value 
of land taken for railroad purposes, and order- 
ing a new appraisal before the same commissioners, 
on the ground that the Legislature could not take away 
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the rights of property-owners left in them by chapter 


290, Laws of 1867, without compensation, is not appeal- 
able. (2) The order is not rendered appealable, be- 
cause as Claimed by the counsel for the railroad com- 
pany, the General Term reversed the report and ap- 
praisement upon a ground which they were without 
power to consider. June 16, 1891. Jnve Application 
of The Southern Boulevard Railroad Co. Opinion by 
Peckham, J. 


APPEAL—PUNITIVE COSTS—CODE Civ.PROC., §3251.— 
This action has been tried three times. The first trial 
resulted in a verdict for plaintiffs of $5,000, which be- 
ing reversed, the second trial resulted in a verdict for 
defendant, affirmed at General Term, but reversed on 
appeal to this court. The third trial gave a verdict 
for plaintiffs of $4,583.33, and was appealed from, al- 
though there was no just ground forcontention. Held, 
that this was a proper case for allowance of ten per 
eent upon the recovery as damages for delay. June 
16, 1891. Cohen v. Mayor, ete. Opinion by Earl, J. 


ATTACHMENT—ASSIGN MENT FOR CREDITORS—FRAUD. 
—Helen A. Williams, at the time of forming a part- 
nership with L. Sophia Williams, owed FE. M. Clark 
$800, and gave him their joint and several promissory 
notes, Sophia siguing simply as surety. The firm be- 
coming insolvent, made a general assignment, by 
which they directed that such notes be paid out of the 
proceeds of the firm property. Held, that these facts 
were insufficient to uphold an attachment against de- 
fendants, on the ground that they had assigned with 
intent to defraud. June 16, 1891. Citizens’ Bank of 
Perry, N. Y., v. Williams. Opinion by Earl, J. 


MOTION TO DISMISS — AFFIDAVIT. — The 
Supreme Court may properly refuse a motion to 
dismiss a prior attachment, where the affidavit to show 
that the mover has a lien on the same property, on 
which the motion is based, is made on information, and 
no excuse is given for not procuring the affidavits of 
the persons having personal knowledge of the facts. 
June 23, 1891. Hodgman v. Barker. Opinion per 
Curiam. 





MOTION TO DISMISS—AFFIDAVIT.—It is not 
error for the Supreme Court to hold that an affivavit 
ou which a motion to dismiss a prior attachment is 
based, showing that the mover has attached the same 
property, is insufficient, on the ground that the affiant 
had no persoval knowledge of the facts stated therein. 
June 23,1891. National Broadway Bank in City of 
New York v. Barker. Opinion per Curiam. 





ATTORNEY AND CLIENT—SETTLEMENT OF CASE— 
LIEN OF ATTORNEY — LACHES. — Plaintiff recovered 
a judgment of $6,000 for the negligent killing of her 
husband, avd while an appeal was pending in this 
court, she applied to defendaut for a settlement of the 
action, and the latter agreed to pay her $4,500. Of 
this $1,000 was to be in cash, and $3,500 to be deposited 
in a safe deposit company, to be drawn by her after 
she procured a release from her attorneys of all claims. 
Immediate notice was given her attorneys, who several 
months after made claim for $3,000. Plaintiff offered 
to pay them all advances and disbursements and $1,500, 
whicb they refused, and made this motion on affidavits 
imputing fraud and misrepresentation by defendants, 
service of notice of their attorneys’ lien, a stipulation 
by plaintiff to give them one-third of the recovery 
above costs, etv. No offer was made by plaintiff to re- 
turn the $1,000, which had been received and spent by 
her. Defendant offered to rescind the agreement if 
plaintiff would repay the $1,000, and restore defendant 
to the position it occupied before the settlement. Held, 
that the offer embraced all the relief to which plaintiff 
was then entitled, aud upon her neglect to accept it 





her motion should have been denied. (2) The exig. 
tence of alien in favor of the attorneys does not con. 
fer a right on them to stand iu the way of a settlement 
of an action which is desired by the parties, and which 
does not prejudice any right of the atturneys. (8) The 
client still remains the lawful owner of the cause of ag. 
tion, and is not bound to continue the litigation for 
the benefit of his attorneys when he judges it prudent 
to stop, provided he is willing and able to satisfy hisat- 
torney’s just claims. Pulver v. Harris, 52 N. Y. 73; 
Coughlin v. Railroad Co., 71 id. 448. (4) The attor. 
neys being informed of the terms of the agreement in 
August, raised no objection to it until four month 
afterward. Held, that their laches, in making an at- 
tempt to rescind it, furnished a sufficient reason why 
the motion should be denied. June 2, 1891. Leey, 
Vacuum Oil Co. Opinion by Ruger, C. J. 


BANKS AND BANKING—COLLECTIONS—CONFLICT OF 
LAWS.—A bank which sends a draft received for col- 
lection to sub-agents, who collect it, and remit a draft 
on third persons for the amount, which the bank then 
sends to another bank for collection, is liable to the 
owner of the original draft, where the sub-agent’s 
draft is not paid, and they in the mean time become 
insolvent. The rule has long been established in this 
State, that a bank receiving commercial paper for col- 
lection, in the absence of a special agreement, is liable 
for a loss occasioned by the default of its correspond- 
ents or other agents selected by it to effect the collec- 
tion. Allen v. Bank, 22 Wend. 215; Montgomery 
County Bank v. Albany City Bank, 7 N. Y. 459; Com- 
mercial Bank v. Union Bank, 11 id. 203; Ayrault yv. 
Pacific Bank, 47 id. 570; Naser v. Bank, 116 id. 498. 
Aad the same rule prevails in some of the other States, 
in the United States Supreme Court and in England. 
Titus v. Bank, 35 N. J. Law, 588; Wingate v. Bank, 10 
Penn. St. 104; Reeves v. Bank, 8 Ohio St. 465; Tyson 
v. Bank, 6 Blackf. 225; Simpson v. Waldby (Mich.) 30 
N. W. Reap. 199; Mackersy v. Ramsays, 9 Clark & F. 
818. Insuch acase the collecting bank assumes the 
obligation to collect and pay over or remit the money 
due upon the paper, and the agents it employs to ef- 
fect the collection, whether they be in its own bank- 
ing-house or at some distant place, are its agents, and 
in no sense the agents of the owner of the paper. Be- 
cause they are its agents, it is responsible for their 
misconduct, neglect or other default. Here, when this 
money was received by Adams & Leonard, the defend- 
ant’s agents, it was, in law, received by it, and it be- 
came absolutely bound to pay or remit the same to the 
plaintiff. It is difficult to see upon what principle the 
defendant could be held liable if Adams & Leonard, 
its agents, had carelessly failed to collect the draft, or 
had collected it, aud then purposely misappropriated 
the proceeds thereof, and yet not liable for their failure 
to pay over the proceeds in cousequence of their un- 
explained insolvency. Upon what principle can the 
defendant be held liable for one default of its agents, 
and not for every default? That the insolvency of the 
sub-agent in such # case does not shield the collecting 
agent from responsibility for the loss has been decided 
in several cases quite analogous to this. Reeves v. 
Bank, Simpson v. Waldby, and Mackersy v. Ramsays, 
supra, and Bradstreet v. Everson, 72 Penn. St. 124. It 
is not needful now to vindicate the principles upon 
which these cases rest, as that has been sufficiently 
done by learned judges writing the opinions therein. 
They are well supported by many analogous cases 
in other branches of the law, and it is believed 
they lay down the best and safest rule, and subserve 
the wisest commercial policy. The case of Indig v. 
Bank, 80 N. Y. 100, is not opposed to these views. 
There the defendant received a note for collection 
which was payable at the Bank of Lowville, and it sent 
the note directly to the bank for payment, which on 
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the next day sent a draft for the amount of the note 
to the defendant, and failed before the draft reached 
its destination, and it was held that the loss did not 
fall upon the defendant. That conclusion was reached 
by holding that the Lowville bank was not the agent 
of the defendant, but that the defendant was in the 
same position as if it had sent the note to some agent, 
and he had received the proceeds thereof, and had 
then bought a draft on New York of the Lowville 
bank for the amount, and the bank had then failed 
before the draft was paid. The defendant there would 
have been held liable if the Lowville bank had been its 
agent for the collection of the note. Briggs v. Bank, 
99 N. Y. 182. After Adams & Leonard had received 
payment of the draft, they drew a draft upon Jemison 
& Co. for the amount, and sent that to the defendant 
for the purpose of discharging their obligation to the 
defendant. That draft was not made for the purpose 
of remitting the proceeds of the collection to the 
plaintiff, and was not used by the defendant for that 
purpose. It sent the draft to the First National Bank 
of New York for collection, intending afterward to re- 
mit the proceeds of the collection to the plaintiff in 
some other way. After Adams & Leonard and Jemi- 
son & Co. had failed, it sent the worthless draft to the 
plaintiff. By so doing it did not discharge its obliga- 
tions to the plaintiff. If Adams & Leonard had pur- 
chased a draft of the Dallas bank, and sent that to the 
plaintiff, or if it had sent the draft to the defendant, 
and the latter had then sent it to the plaintiff, then, 
according to the doctrine of Indig v. Bank, the de- 
fendant would not have been responsible for the con- 
tinued solvency of the Dallas bank. That case was 
much discussed here, and there was much difference 
of opinion about it. It isa border case, and its doc- 
trine should not be much extended. The defendant 
however claims that the contract with the plaintiff is 
to be treated as a Tennessee contract, and that by the 
law of that State it cannot be made liable for this loss. 
Upon the trial, for the purpose of showing the law of 
that State, it putin evidence a decision of the Supreme 
Court in the case of Bank of Louisville v. First Na- 
tional Bank of Knoxville, 8 Baxt. 101. In that case a 
bill of exchange, payable at the First National Bank 
of Knoxville, was sent bya New York bank to the 
Bank of Louisville for collection. It was transmitted 
by the Louisville bank to the Knoxville bank, was re- 
ceived by the latter, and was subsequently returned 
unpaid. The cashier of the Knoxville bank delivered 
the bill to a notary public in good repute at the time, 
who failed to protest it, by reason of which the right 
of action against the drawer was lost. The Louisville 
bank paid the amount of the bill to the New York 
bank, and then brought suit to recover against the 
Knoxville bank, and failed. It was held, that ** where 
& bank receives a bill of exchange for collection, pay- 
able at adistunt place, its liability is discharged by 
transmitting the same, in due time, toa suitable and 
responsible bank or other agent, at the same place of 
payment; and in such case the principal's assent to 
theemployment of a sub-agent is implied,” and that 
“if a debt be lost by negligence of anagent to whoma 
bill of exchange is sent for collection, the principal or 
home bank (having complied with its duty, and not 
being liable to the holders) cannot, by voluntarily dis- 
charging the claim of the payee, maintain an action 
on the case for negligence against the sub-agent. Such 
right accrues only to the holder or payee of the bill 
under the circumstances.’ That decision was not 
based upon any statute law, but upon the principles of 
the common law, supposed to be applicable to the facts 
of the case. It did not make or establish law, but ex. 
pounded the law, and furnished some evidence of 
what the law applicable to that case was — evidence 
which other courts might or might not take and re- 
ceive as reliable and sufficient; and even the same 











court, upon fuller discussion and more mature consid- 
eration, might, in some subsequent case, refuse to take 
the same view of the law. There is no common law 
peculiar to Tennessee. But the common law there is 
the same as that which prevails here and elsewhere, 
and the judicial expositions of the common law there 
do not bind the courts here. The courts of this State 
and of other States, and of the United States, would 
follow the courts of that State in the construction of 
its statute law. But the courts of this State ~ill fol- 
low its own precedents in the expounding of the gen- 
eral common law applicable to commercial transac- 
tions, and so it has been repeatedly held. Faulkner v. 
Hart, 82 N. Y. 413; Swift v. Tyson, 16 Pet. 1; Oates 
v. Bank, 100 U. 8. 239; Ray v. Gas Co., 20 Atl. Rep. 
1065 (decided in Pennsylvania Supreme Court, Jan. 12, 
1891). We must therefore hold that the obligation 
resting upon the defendant was that which the prin- 
ciples of the common law, as expressed by the courts 
of this State, placed upon it. If it be said that the 
contract between these parties was made in view of 
the common law, then we must hold that it was the 
common law as expounded here. But it cannot be 
maintained that the contract between these parties 
was a Tennessee contract. It is by no means clear, even 
that it can be held that the contract was made there. 
It does not certainly appear where it was made. It 
cannot be said that a new contract was made every 
time a piece of paper was sent by plaintiff to the de- 
fendant for collection. There was a general contract 
between the parties, which was either created by some 
negotiation, or which grew out of the c ourse of busi- 
ness between them, that the defendant should collect 
the paper sent to it for the compensation to be allowed. 
If that contract was made by correspondence, the 
plaintiff making a proposition by mail, and the defend- 
ant accepting it by mail, then when the acceptance was 
putin the mail at Memphis, the contract was com- 
plete, and had its inception there. If the proposition 
came from the defendant, and was accepted in the 
same way in New York, then it would have to be 
treated as made in New York. In the absence of more 
proof than we have here, it cannot be assumed that 
this contract was made in Tennessee. Nor is this to 
be regarded as a Tennessee contract, for the reason 
that it was to be performed there, so that the defend- 
ant can claim that its obligations and interpretation 
are to be governed by Tennessee law. We cannot per- 
ceive how any substantial part of the contract was to 
be performed in Tennessee. The defendant was to 
collect this draft in Texas, and pay its proceeds, less 
its compensation, to the plaintiff in New York, and so 
the contract was to be performed in Texas and New 
York. Adams & Leonard collected the draft for the 
defendant in Texas, and sert it their own draft on 
Jemison & Co. This draft the defendant sent to the 
Virst National Bank of New York for collection and 
credit. If the draft had been paid, then the defend- 
ant would have had credit for the amount with that 
bank, and would probably have seut its own draft on 
that bank to the plaintiff for the amount of the col- 
lected draft, less its compensation, and that bank would 
have paid that draft on presentation, and thus the pro- 
ceeds of the collected draft woald finally have reached 
the plaintiff, and the obligation of the defendant would 
then, and not until then, have been fully discharged. So 
always, the defendant having collected a draft sent to 
it by the plaintiff, and received the proceeds thereof, 
would, in the ordinary course of business, discharge its 
obligation to the plaintiff by payment through its cor- 
responding bank in New York. Therefore we think 
it is quite clear that this contract cannot, in any view, 
be treatedas a Tennessee contract, subject in any way 
to the law of that State. June 2, 1891. St. Nicholas 


Bank of New York v. State National Bank. Opinion 
by Earl, J. 
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COoNTRACT—CONSIDERATION—DURESS.— Plaintiff con- 
tracted with one Garrison to purchase in England and 
deliver at San Francisco, five thousand tons of steel 
rails, and deposited with him three thousand bonds, 
one hundred of which he was to retain and the remain- 
ing two thousand nine hundred to hold until the rails 
were paid for, etc. Garrison delayed on his part so 
that plaintiff purchased the rails itself and demanded 
back the bonds, which Garrison refused to surrender 
until finally plaintiff gave him one hundred bonds to 
cancel the first contract, which was done. Held, that 
the contract by which such surrender was made and 
Garrison allowed to retain the bonds was founded on 
a good consideration. Bish. Cont., § 68; Cutter v. 
Cochrane, 116 Mass. 408; Rollins v. Marsh, 128 id. 116; 
Perry v. Buckman, 33 Vt. 7; Delacroix v. Bulkley, 13 
Wend. 75; White v. Hoyt, 73 N. Y. 505; Tice v. Zins- 
ser, 76 id. 549; McCreery v. Day, 119 id. 1; Manufac- 
turing Co. v. Bradley, 105 U. 8. 175. In Cutter v. Coch 
rane itis said: “An agreement to rescind a previous 
contract imports that until it is rescinded it is recog- 
nized by both parties as subsisting and binding. The 
rescinding of a previous contract containing mutual 
stipulations is a release by each party to the other. 
The release of one is the consideration for the release 
of the other, and the mutual releases form the consid- 
eration for the new promise, an@ are sufficient to give 
it full effect.” Therefore taking into view all the evi- 
dence, we see no reason to doubt that the contract of 
August 13, surrendering the one hundred bonds to 
Garrison was based upon a sufficient consideration. 
As to the second ground upon which the plaintiff 
bases its action, to wit: That the contract of August 
13 was invalid because it was procured from it by 
duress, and that the bonds were coerced from it by a 
threat on the part of Garrison that he would not de- 
liver to it any of the bonds held by him unless the one 
hundred bonds were surrendered to him, we have to 
say: Acontract obtained by duress is not ordinarily 
void but merely voidable, and it may be subsequently 
ratified and confirmed. Doolittle v. McCollough, 7 
Ohio St. 299; Lyon v. Waldo, 36 Mich. 345. In 1 Par- 
sons on Contracts (7th ed.), 446, it is said: ‘ A con- 
tract made under duress is not, strictly speaking, void, 
but only voidable, because it may be ratified and af- 
firmed by the party upon whom the duress was prac- 
ticed.””. In 1 Addison on Contracts (Morgan’s ed.), 
454, itie said: ‘‘Any agreement made under improper 
pressure is voidable. If a person having been con- 
strained by duress to make a contract, afterward vol- 
untarily acts upon it, he thereby affirms its validity 
and loses the right to avoid it.” In Chitty on Contracts 
(llth Am. ed.), 273, it is said: ‘* Clearly a contract 
made under duress would be available in favor of the 
party suffering the duress and against the party in- 
flicting the same. * * * Andso by our law a man 
who has entered into a contract under duress may 
either affirm or avoid such contract after the duress 
has ceased. See also Bish. Cont., § 728. The facts con- 
stituting the duress were immediately kuown to the 
plaintiff, and it was its duty to act promptly in re- 
pudiating the agreement which it had been induced to 
enter into by duress. Instead of so doing, it never re- 
pudiated the agreement until it commenced this ac- 
tion, more than six years after the agreement of Au- 
gust 13, had been entered into and the bonds had 
been surrendered to Garrison, and during all that time 
down to the commencement of this action it paid the 
semi-annual interest coupons upon the bonds. Even 
if it was induced to pay the interest during the life- 
time of Garrison by promises on his part to extend 
financial aid in other ways to the plaintiff, the conduct 
of the plaintiff was nevertheless a complete and ex- 
press ratification of the agreeemenut of August 13. 
If it surreudered its right to repudiate that agreement 
on account of duress, it should have taken its remedy 





by holding Garrison to the agreement he made with 
it for financial aid; but it continued to pay the inter. 
est upon these bonds for several years after Garrison 
had failed to keep the alleged promise he had made for 
financial aid to the plaintiff, and after all efforts and 
negotiations in that direction had ceased. During sey. 
eral years prior to the commencement of this action 
the payment of interest upon these bonds was entirely 
voluntary. It thus emphatically and repeatedly ac. 
knowledged the defendants’ title to the bonds, and 
when this action was commenced it was too late to 
claim that they had been obtained by duress. One en- 
titled to repudiate a contract on the ground of duress 
should, like one who attempts to repudiate a contract 
on the ground of fraud, act promptly. Schiffer y, 
Dietz, 83 N. Y. 300; Gould v. Cayuga County Bank, 
86 id. 82; Baird v. Mayor, 96 id. 567; Bruce v. Daven. 
port, 3 Keyes, 472. There was therefore no error at 
the trial term in directing a verdict for the defend- 
ants. The essential facts upon which the defense ex- 
isted were not in dispute. Our conclusion therefore 
is that it appears upon the undisputed evidence that 
the contract of August 13, 1881, was based upon a suffi- 
cient consideration, and that if it was obtained by du- 
ress it was subsequently ratified and confirmed. June 
16, 1891. Oregon Pacific R. Co. v. Forrest. Opinion by 
Earl, J. 


CONTRACT—SALE—CONSTRUCTION OF.—Plaintiff paid 
defendant fora large number of railroad ties, deliy- 
ered under a contract which stated one price to be 
paid for all ties delivered, and now claims that the 
money was paid in advance and that he should not pay 
for “seconds ’’ and is entitled to recover their price 
as an over-payment. Held, that while the finding that 
the word *‘ counted ”’ meant “ inspected ” it would not 
justify the conclusion that the plaintiff might accept 
both classes and pay for the second class their actual 
value, in the absence of any provision in the contract 
to that effect. June 16, 1891. Larrowe v. Lewis. Opin- 
ion by Andrews, J. 


DEED — TO “HEIRS”? OF LIVING PERSON, WHEN 
VALID.—Benjamin Heath by deed conveyed certain 
real estate to the *‘ heirs of Warren Heath,’’ reserving 
a life estate to himself and wife, and after their Jeath 
to Warren Heath during his natural life. At the time 
of the grantor’s death Warren had eight chiidren, and 
three were thereafter born to him. Held, that the 
deed was not void for uncertainty, the word heirs 
was used as synonymous with the word children, and 
the grant was by its terms immediate with «a life es- 
tate reserved to himself and to others for their lives. 
Second Division, June 2, 1891. Heath v. Hewitt. 
Opinion by Parker, J. 


EVIDENCE — PAROL TO VARY WRITING.—An agree- 
ment by which plaintiffs trausfer to defendant a raft of 
hemlock lumber lying at a place named, followed by 
the statement that such lumber is covered by the chat- 
tel mortgage aunexed, enumerating three different 
kinds of lumber, with the quantity in feet, the price 
and the amount each kind comes to, and an agreement 
that defendant will apply the amount on the chattel 
mortgage, any mistake to be corrected, is complete 
upon its face, and parol testimony is not admissible to 
contradict or vary it. Second Division, June 2, 1891. 
Thomas v. Scutt. Opinion by Vann, J. 


EXECUTORS AND ADMINISTRATORS — SALE OF DE- 
CEDENT'S ESTATE — WHEN SURROGATE NOT QUALIFIED 
TO SIT— EQUITABLE CONVERSION. —(1) Neither the peti- 
tion by creditors of an estate to subject testator’s land 
to the payment of his debts, nor the citations con- 
tained the name of Hyland, a mortgagec; afterward 
au affidavit of the petitioner to the effect that other 
persous named, not including Hyland, were interested, 
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was duly filed, and the surrogate issued citations to 
them and one to Hyland, which was duly served upon 
him. He appeared and objected to the jurisdiction of 
the surrogate, and the creditors introduced evidence 
of the filing of a notice of lis pendens and bringing of 
an action by them within three years in conformity 
with the statute. Held, that Hyland, by his appear- 
ance generally and taking part in the proceeding, be- 
came a party to it, and assuming that the surrogate 
had jurisdiction of it, the power as against Hyland to 
make a decree was as effectual as if he had been an 
original party. (2) A piece of land in Steuben county 
belonging to testator was described in the petition, 
but not included in the lis pendens. It was specifically 
devised by the will, and the surrogate found that the 
failure by lis pendens to subject that land to this pro- 
ceeding was not excused on the ground that it could 
not by diligent inquiry have been ascertained by the 
petitioner. Held, that Hyland should have been re- 
lieved by direction that the specifically devised real 
estate described in lis pendens be mortgaged for only 
the same proportionate amount of the deficiency ap- 
pearing in the sale of residuary lands with which it 
would have been charged if the Steuben land had not 
been omitted. (3) About $5,006 in personal property 
came inte the executor’s hands which he used; the 
debts were upward of $30,000. The debt in question 
developed only a short time before the expiration of 
the three years after letters testamentary were first 
issued. Held, that the inference was permitted that 
in view of the situation the personal property was not 
by the exercise of reasonable diligence available for 
application on the debts within the time required, or 
up to the time of filing the petition. (4) An action 
had been brought on the debt, in which the surrogate 
was relator, against the estate and judgment obtained, 
but the claims upon it had been rejected by the surro- 
gate. Held, that it could not be assumed that he had 
any personal interest in it or had any relation to it 
whick could make the question raised for the first time 
on review available. (5) The testator gave the resi- 
due of his estate to his “‘heirs and next of kin in the 
same portions in which ”’ it ‘* would be divided or dis- 
tributed ” in case of his death intestate, directed it to 
be distributed and paid in cash in five years from his 
decease, and for that purpose gave to the executors 
power of sale. Held, that there was no equitable con- 
version. Second Division, June 9, 1891. Matter of 
Charles L. Bingham, as Receiver. Opinion by Brad- 
ley, J. 


FACTORS — ACCOUNTING — ADVANCES — REVIEW ON 
APPEAL. — Where a factor on termination of his 
agency refuses to deliver to his principal the goods 
then in his hauds until he is repaid his advances 
thereon, when he is at the time in debt to his princi- 
pal, the factor is chargeable on an accounting with the 
market value of the goods at the time of such refusal. 
(2) It is no defense to a suit for such accounting that 
there is pending a suit by the government against the 
factor to recover as a penalty the value of the part of 
the goods consigned to him, on the ground that they 
had been undervalued by the principal in fraud of the 
revenue law, since no recovery could be had against 
the factor in such suit unless an actual intent on his 
part to defraud the government had been shown, in 
which case he would have no claim against the princi- 
pal for reimbursement. (3) A principal authorized 
his agent to employ counsel ir. a suit brought against 
the agent. The agent did so, and afterward compro- 
mised the suit without the principal's authority. Upon 
an accounting the lower court allowed the agent credit 
for half the attorney's fees and half the amount paid 
in settlement of the suit. Held, that the agent should 


be allowed credit for the entire amount of the attor- 
(4) The principal having taken no appeal, 


ney’s fees. 





his liability for the entire attorney’s fees was not af- 
fected by the judgment against him for half the sum 
paid in settlement, since the validity of that part of 
the decree was not before the appellate court. Sec- 
ond Division, June 2, 1891. Monnet v. Merz. Opinion 
by Brown, J. 


FRAUD—FAILURE TO DISCLOSE INSOLVENCY—SALE OF 
Goops.—In A pril, 1886, F., in making a purchase of car- 
riages from plaintiff, represented that he was solvent 
and worth $15,000. In October and November following. 
the bill having been paid, plaintiff repeatedly solicited 
him to buy more goods which he did with some re- 
luctance, at low prices and on long credit, and there- 
after gave a bill of sale thereof to defendant as security 
for the indebtedness. Upon F.’s death, in 1887, de- 
fendant took possession under the bill of sale. Plain- 
tiff thereupon brought action to replevin the goods, al- 
leging fraud in the sale. It was not shown that F. 
could not have continued in business or that he ac- 
quired the property with a preconceived design not to 
pay forit. Held, that the fact that the chattel mort- 
gage and bills of sales were not filed until after F.’s 
death, did not indicate a fraudulent intent in procur- 
ing the property, and the proof of the solicitations to 
purchase, and F.’s reluctance, negatived the presump- 
tion that F. obtained the goods with intent not to pay 
forthem. Fraud without damage, or damage without 
fraud, will not sustain an action for deceit, and a false 
and fraudulent representation made by one party to 
induce a contract entered into by another, is not ac- 
tionable unless the party to whom it was made be- 
lieved the representation to be true and acted upon 
the faith of it to his dumage. Allen v. Addington, 7 
Wend. 9; Oberlander v. Spiess, 45 N. Y. 175; Lefler 
y. Field, 52 id. 621; Taylor v. Guest, 58 id. 266. The 
essential elements of an action for false pretenses are 
representations, falsity, scienter, deception and injury. 
Arthur v. Griswold, 55 N. Y. 400. In a legal sense a 
person is not damaged by a false representation by 
which he is not influenced. Taylor v. Guest, supra. 
And in Brackett v. Griswold, 112 N. Y. 454, it is said 
**there must have been false representations known to 
be such calculated and intended to influence the plain- 
tiff and in reliance upon which he in good faith parted 
with property.’’ Ifa purchaser who is insolvent con- 
ceals that fact from the vendor for the purpose of de- 
frauding him and thus obtains goods without intend- 
ing to pay for them, the title of the property is not 
changed and it may be reclaimed by the vendor. Du- 
rell v. Haley, 1 Paige, 492; Ash v. Putnam, 1 Hill. 302; 
Ferguson v. Carrington, 9 B. & C. 59; Devoe v. 
Brandt, 53 N. Y. 462; Wright v. Brown, 67 id. 1. The 
law is well settled in this State that the mere omission 
of a purchaser of goods on credit to disclose his insol- 
vency to the vendor, in the absence of any attempt to 
defraud is not such a concealment as will avoid the 
sale, although the fact if known to the seller would af- 
fect his credit. Nichols vy. Pinner, 18 N. Y. 29; Peo- 
ple’s Bank v. Bogart, 81 id. 101-108; Morris v. Talcott, 
96 id. 107; Macullar v. McKinley, 99 id. 353; Coffin v. 
Hollister, 27 N. Y St. Rep. 637. The intent not to pay 
must exist when the property is purchased, and with- 
out proof of such an intent a judgment for the plain- 
tiff cannot be sustained. Brackett v. Griswold, supra. 
Mere insolvency undisclosed is not enough. Second 
Division, June, 1891. Hotchkiss v. Third National 
Bank of Malone. Opinion by Brown, J. 


LANDLORD AND TENANT—TENANCY FROM YEAR TO 
YEAR—NOTICE.—Defendant occupied certain premises 
belonging to plaintiff, paying a stated rent therefor 
semi-annually, for five years. By a resolution of the 
common council the mayor was authorized to rent the 
premises at an increased rental from May 1, 1875, for 
three years. ‘There was no lease executed, but defend- 
ant continued in possession, paying the increased ren- 
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tal on the first days of November and May in each 
year, until August 1, 1885, when it vacated the prem- 
ises and tendered the key to plaintiff's agent. Defend- 
ant paid the rent to May 1, 1886, after judgment had 
been recovered for it. Held, that a tenancy from year 
to year was created; that the defendant had the right 
to quit the premises at the end of any year from the 
first day of May without giving the plaintiff any notice 
of its intention to do so; that if any notice was re- 
quired the acts of defendant in tendering the premises, 
quitting possession, hiring other premises, refusing to 
pay and interposing a verified answer in the action for 
rent by defendant that it had been evicted by a nuis- 
ance allowed to exist by the landlord, etc., was saffi- 
cient. Second Division, June 2, 1891. Jsdams v. City 
of Cohoes. Opinion by Potter, J. 


MUNICIPAL CORPORATIONS — SEWER — INJUNCTION 
AGAINST CONSTRUCTION. — Defendant, by its board 
of trustees, upon the petition of certain street owners, 
constructed a sewer through several streets in the vil- 
late of Saratoga, then through the private grounds of 
the United States Hotel and certain lots to Water- 
bury brook, which ran through the plaintiffs prem- 
ises, thus emptying the sewerage upon plaintiff's prem- 
ises. eld, that it was a public sewer, and that de- 
fendant was chargeable with its construction and 
liable to plaintiffs for so improperly providing or 
locating the outlet as to cause the sewage to pass 
from it on to their premises. The present case is not 
dependent for its support upon the regularity of the 
proceedings of the village authorities but is to charge 
the corporation with liability for the consequences of 
a work alleged to have been performed in a negligent 
and improper manner. If it were ultra vires in such 
sense as not to be within the scope of the corporate 
powers of the defendant, the latter would not be an- 
swerable for the consequences resulting from it, al- 
though the persons causing the work to be done were 
its officers or agents, and assumed to act as such in do- 
ing it. Mayor v. Cunliff, 2 N. Y. 165; Smith v. City 
of Rochester, 76 id. 506. But that is not the situation 
presented here. It was legitimately within the cor- 
porate power of the defendant to construct sewers; 
and it may be that in attempting to execute it the 
constituted authorities went to some extent beyond 
the authority conferred upon the corporation and them 
as its officers. The referee has found that the trustees 
were not chargeable with mala fides. It may therefore 
be assumed that the general purpose was to execute 
the power vested in the municipal corporation which 
they represented in causing the work to be done; and 
thus acting the defendant may be chargeable with the 
injury to others resulting from their failure to prop- 
erly perform the duty which they assumed to dis- 
charge, although it may have been occasioned by ir- 
regularity or acts on their part in excess of authority. 
2 Dill. Mun. Corp., § 769 (4th ed.), $971; Lee v. Village 
of Sandy Hill, 40 N. Y. 442; Buffalo, etc., Turnpike 
Co. v. City of Buffalo. 58 id. 659; Thayer v. City of 
Boston, 19 Pick. 511; Hawks v. Charlemont, 107 Mass. 
414. Second Division, June 2, 1891. Stoddard v. Vil- 
lage of Saratoga Springs. Opinion by Bradley, J. 


TAXATION—SALE — REDEMPTION. — Under the Con- 
sulidation Act (Laws N. Y., 1882, chap. 410, §§ 941-947) 
relating to tax sales, and providing that notice to re- 
deem shall be given after delivery of the certificate to 
the purchaser, and that, if the land is not redeemed in 
two years from the date of such certificate, the comp- 
troller shall execute a lease to the purchaser six 
mouths after the expiration of the two years, which 
lease shall not become absolute until the purchaser 
files with the clerk of arrears an affidavit showing that 
he has served notice on the owner to redeem within 
the six mouths after the expiration of the two years, 





ss 
and the comptroller certifies, ‘‘under his hand and 
seal,’ that he is satisfied by such affidavit that the no. 
tice has been duly served, and that the land has not 
been redeemed, a lease does not become absolute upon 
the expiration of the six months, but only after the 
comptroller has given the required certificate. (2) The 
omission of the comptroller’s seal from the certificate 
is a fatal defect, which cannot be cured by the seal be- 
ing attached by a subsequent comptroller, since the 
statute (section 946, supra) requires the comptroller to 
certify, *‘ under his hand and seal,’’ that he is “ satis. 
fied ” that the proper notice has been given, and that 
the redemption money has not been paid. The au. 
thorities are uniform in supporting the construction 
thus indicated. By a general statute, relating to the 
assessment and collection of taxes, passed in 1819,a 
system of procedure was established quite similar to 
the one under consideration, and, among other things, 
a like certificate was required from the State comps 
troller. Laws 1819, chap. 201,85. It was held under 
that act that title could be perfected only by giving 
the notice to redeem and obtaining the certificate of 
the comptroller. Jackson v. Esty, 7 Wend. 148. Un- 
der the Revised Statutes, which contain provisions to 
the same effect in regard to occupied lands, and sub- 
stantially identical in language with sections 945 and 
946 of the Consolidation Act, it has been held that the 
comptroller’s certificate is a condition precedent to 
the vesting of title in the purchaser. Bush v. Davison, 
16 Wend. 550, 556; Smith v. Sanger, 3 Barb. 360, re- 
versed, but upon the question of occupancy only, 4 N. 
Y. 577; Lucas v. McEnerna, 19 Hun, 14,15; 1 R. 
S. 413. See also Stewart v. Crysler, 21 Hun, 286; 
100 N. Y. 378, 385; Caulkins v. Chamberlain, 37 Hun, 
163. As the certificate required by section 946 was es- 
sential to complete the defendant’s title, the question 
remaius whether the certificate given to the defendant 
conformed to the statute. It is contended that the 
seal is unnecessary, and that the provision for its use 
is merely directory. 1t is mandatory in form, for the 
statute commands that the comptroller “shall, under 
his hand and seal, certify to the fact.’’ If not manda- 
tory as to the seal, is it mandatory as to the signature? 
If the courts by construction may dispense with the 
one, why may they not dispeuse with the other or 
with both? Under a statute of Ohio that required the 
State auditor to transmit to the county auditor cer- 
tain lists of unpaid taxes, ‘‘ said lists to be certified and 
signed by the auditor of State, and to have thereto af- 
fixed his seal of office,” it was held that the omission 
of the official seal was fatal. Hannel’s Lessee v. Smith, 
15 Ohio, 134. So the signature of an officer without 
his title (Spear v. Ditty, 9 Vt. 282), or with the wroug 
title, when as collector he was required to sell, and as 
town clerk to record, has been held to vitiate a sale for 
taxes (Isaacs v. Shattuck, 12 Vt. 668). When a statute 
provides that a seal shall be used, we have no power 
to adjudge that a signature without a seal is sufficient. 
The Legislature saw fit to specify the method of au- 
thenticating the certifleate, which as we have seen is 
theculminating act in transferring the title to laud for 
non-payment of taxes, and we regard every part of the 
requirement as mandatory. This is in accordance 
with the rule of strict construction that appertains to 
the subject. 1 Blackw. Tax Titles (5th ed.), § 469. 
Was the signature of one comptroller and tho seal of 
another sufficient to satisfy the statute? Assuming 
that the seal was in no sense personal, but that it was 
the seal of the comptroller’s office, and in that sense 
continuous, what was its effect as thus affixed? If the 
other requirements of the statuie were complied with, 
the proper use of the seal completed the certificate, 
and the certificate completed the title of the purchaser. 
By whom and under what circumstances can the seal 
having these vital functions be lawfully affixed? Two 
facts must co-exist before the seal can be thus used: 
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(1) The comptroller must be satisfied by the affidavit 
that the notice has been served; (2) the redemption 
money must remain unpaid. Whether the comptroller 
should certify to both facts, or only to the latter, as 
was held in Caulkins v. Chamberlain, supra, is not in 
this case important, but it is essential in all cases 
that both should exist. The first involves a judicial 
act on the part of the comptroller, for he can be *‘ sat- 
isfied,”’ within the meaning of the statute, only by ex- 
amining the affidavit, and officially deciding that it 
proves service of the notice upon the proper persons 
and inthe proper manner. Id., p. 169. If thus satis- 
fied he must sign and seal the certificate as the exclu- 
sive evidence of his judicial action, provided the 
money has not been paid. Such an act is necessarily 
personal to the extent that it cannot be performed in 
part by one comptroller and in part by his successor, 
because the signing and sealing authenticate the judi- 
cial decision of the officer who made it, the same as 
the signature of a judge authenticates his decision 
upon the trial of an action. No one would claim that 
a judge could effectually sign a decision made by his 
predecessor. We think, as was pointedly said by the 
learned trial judge, that * the hand of one comptroller 
and the seal of another will not answer. One mind 
must be satisfied, and that satisfaction expressed by 
the hand and seal of the official who made it.”’ If this 
is not 80, When did the title pass—when Comptroller 
Loew signed, or when Comptroller Myers sealed? If 
it passed under the hand of the former no seal was 
necessary, and the command of the statute is disre- 
garded. If it passed under the seal of the latter, an 
essential step in authenticating a judicial act was 
taken by one who took no part in the decision. Marsh 
v. Nichols, 128 U. S. 605; Deputron v. Young, 134 id. 
253. Our conclusion is that the defendant had no title 
to the premises in question, and no right to the pos- 
session thereof, because the required certificate was 
not sealed by the officer who signed it. Second Di- 


vision, June 2, 1891. Lockwood vy. Gehlert. Opinion 
by Vann, J. 
——_>_——. 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS—FATLURE TO DELIVER GOODS—DECLARA- 
TION OF AGENT.—In an action against a common car- 
rier for goods alleged to have been received by it from 
a connecting carrier, but never delivered at their desti- 
nation, the declaration of defendant's agent that the 
goods were burned in a car at that destination, made 
to plaintiff several days after the fire, is not admissi- 
ble against defendant. Ala. Sup. Ct., May 19, 1891. 
Louisville & N. R. Co. v. Carl. Opinion by Stone, 
C.J. 


INFANCY— NECESSARTIES — ACTION AGAINST PARENT. 
—(1) In an action against a father for clothing fur- 
nished his minor son, plaintiff, in addition to proving 
that the articles were of the nature of necessaries, 
Must show that defendant failed to furnish the son 
with necessary clothing, and until this is shown evi- 
dence of the pecuniary condition of defendant is not 
admissible. The minor was at the time of the sale liv- 
ing at home with his father, and the law gave to the 
father a right to exercise his own discretion in deter- 
mining the kind and quality of the clothing to be fur- 
hished to his son. Finch v. Fineh, 22 Conn. 415. With 
such a right a stranger interferes in any manner at his 
peril. Johnson v. Lines, 6 Watts & 8S, 80. 
propriety and sufficiency of the clothing, ete., the par- 


ents must judge; and if a stranger, under such cir- | 
cumstances, supplies the child even with necessaries, 
he certainly cannot hold the parent upon the contract 
Without proving a clear and unquestionable abandon- 
Ment and neglect of that duty.” 


1 Pars. Cont. 386. 








“ 
Of the | est of the assured should be truly stated. 


| (t., May 20, 1891. 


In the case at bar, the real defense made was that the 
father in the exercise of his right and in performance 
of his duty, had provided the minor at the time of the 
sale with an ample supply of suitable clothing, and 
the plaintiff did not even offer to controvert that de- 
fense. Itis true the second defense formally denies 
that the goods furnished to the minor by the plaintiff 
were necessaries, but this was not made a real issue in 
fact in the case. The real actual question in the case, 
as it appears to have been tried, was not the abstract 
question whether the articles supplied were neces- 
saries; but the practical question whether, under the 
circumstances of the case, they were necessary for the 
minor, and they could not be if he already had plenty 
of them. Johnstone v. Marks, 19 Q. B. Div. 509. Un- 
less then the plaintiff was prepared to controvert this 
defense, it would have been a mere waste of time to 
prove that the goods furnished by him were suitable 
to the circumstances and position in life of the minor. 
As the plaintiff does not seem to have been prepared 
to controvert that defense, or at least offered no sug- 
gestion that he was so prepared, we think the evidence 
offered was, as held by the court below, premature and 
irrelevant, except in anticipation of a defense which, 
though formally made by the pleadings, was, so far as 
appears, not in fact made or claimed at the time of the 
ruling, or at any time during the trial. Had the plain- 
tiff shown, or suggested that he would attempt to 
show, that the defendant had not supplied the minor 
with clothing suitable in kind or amount, or if this 
had been admitted or not denied, and the defense had 
been based in fact on the question whether the goods 
furnished tothe minor by the plaintiff were neces- 
saries in the sense of being suitable to his condition in 
life, then testimony would have been admissible t6 
prove the circumstances and condition in life of the 
defendant. Butas the case stood when the rulings 
complained of were made, we think the admission of 
such testimony was discretionary with the court, and 
that the discretion in the present case was soundly 
exercised. If however we are wrong in this, and the 
testimony offered was, under the facts disclosed upon 
the record, strictly and technically admissible at the 
time it was offered, still the court will not grant a new 
trial for the erroneous ruling if such ruling did the 
plaintiff no harm, or if the rejected evidence would 
avail him nothing on a new trial. For the reasons al- 
ready given, based upon the facts as they appear of 
record, we think it clear that the rejection of the evi- 
dence did the plaintiff no harm on the trial below, and 
would avail him nothing on a new trial. Kelsey v. 
Hanmer, 18 Conn. 311; Burns v. Fredericks, 37 id. 87; 
State v. Duffy, 57 id. 526. (2) Evidence that defendant 
permitted his son to bring home some of the articles 
purchased from plaintiff may be considered on the 
question of ratification by defendant of his son's pur- 
chase, but is not conclusive. Conn. Sup. Ct. of Err., 
June 12, 1890. Conboy v. Howe. Opinion by Tor- 
rance, J. 


INSURANCE—CONDITIONS OF POLICY — OWNERSHIP. 
—A husband, S., took out a policy of insurance in the 
name of 8S. & Co., under which name he signed the 
application, wherein he answered in the affirmative 
the question whether the applicant owned the prop- 
erty insured in fee-simple. In fact the property be- 
longed to his wife, who was the sole member of the 
firm of S.& Co. Held, that though no inquiry was 
made of him as to who composed the firm, there was 
a breach of the condition of the policy that the inter- 
Ala. Sup. 
Pelican Ins. Co. of New Orleans v. 


Smith. Opinion by Coleman, J. 


NEGLIGENCE—PULLING DOWN WALLS—DAMAGES. — 
(1) The owner of a burned building was notified the 
day after the fire that the walls were dangerous and 
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must be taken down. While this was being done, the 
wall fell on an adjoining building, injuring the plain- 
tiffs’ goods. The owner of the burned building having 
died, suit was brought against his estate. Held, that 
for the purpose of showing that the parties engaged 
in taking down the walls were not employed or per- 
mitted to do the work by the owner, it was not com- 
petent for an agent employed by him to collect rents 
to testify that he had himself authorized no one to 
take down the walls, nor was it competent for an in- 
surance agent to testify that he had advised the owner 
not to take down the walls at that time. (2) The dam- 
age sustained»by the plaintiffs cannot be mitigated by 
deducting insurance money received by them on ac- 
count of the injury to their goods. As has been said 
by another, to permit a reduction of damages on such 
a ground would be to allow a wrong-doer to pay noth- 
ing, and take all the benefit of a policy of insurance 
without paying the premium. 1 Suth. Dam. (1882), 
242. And he is sustained by the following authori- 
ties: Cunningham vy. Railroad Co., 102 Ind. 478; Weber 
v. Railway Co., 35 N. J. Law, 412; Connecticut Mut. 
Life Ins Co. v. “ys York & N. H. R. Co., 25 Conn. 
265; Hayward v. Cain, 105 Mass. 213; Briggs v. Rail- 
road Co., 72 N. Y. 26; Insurance Co. v. Bosher, 39 Me. 
255, and muny other cases. Mo. Sup. Ct., Second Di- 
vision, June 2, 1891. Dillon v. Hunt. Opinion by 
Gantt, J. 








A REVIEW OF THE FOURTEENTH ANNUAL 
REPORT OF THE NEW YORK STATE BAR 
ASSOCIATION. 


if ia seldom that 80 many subjects of interest and in- 

struction to the general reader are found in reports 
of institutions formed to cultivate learning or to ele- 
vate the standard of professional honor and integrity, 
as are presented in the Fourteenth Annual Report of 
the New York State Bar Association, recently pub- 
lished by Weed, Parsons & Co., Albany, N. Y. 

The annual address of Matthew Hale, president of 
the association, is precisely such a production as may 
well be expected of a man of his generally acknowl- 
edged learning and high standing at the bar. Among 
the subjects which he considers is the system of double 
appeals which prevails in this State, often causing in- 
justice to be done. He carefully explains the pro- 
cedure of these double appeals, and points out their 
eviltendency. ‘‘ The subject,’’ he says, is one of suffi- 
cient importance to authorize an expression of an opin- 
ion thereon by the State bar association, and for the 
consideration of the Legislature, to which proposed 
amendments will be submitted. He sharply discusses 
the very extraordinary state of things existing in ref- 
erence to applications for a writ of habeas corpus to 
courts of the United States and the judges thereof. 
“The mischief is done,’’ he says, “ by the innocent ap- 
pearing amendment of 1885 to section 764 of the Re- 
vised Statutes of the United States.’’ 


“Jt is possible that the courts may finally decide, notwith- 
standing these statutes and the action that has been taken 
under them, that they are not effective to accomplish such 
mischievous purpose; but laws that are capable of any 
such construction ought not to be left upon the statute book. 
Their tendency is not to protect the innocent, These stat- 
utes were originally intended to protect the citizen in every 
State from a violation of the Constitution or laws of the 
United States. In the shape that they now are, they can be 
and are used to interfere with and nullify the proceedings of 
the State courts for the trial and punishment of criminals. It 
seems to me eminently proper that this association as repre- 
senting the bar of the State of New York, should request Con- 


gress to repeal or modify these statutes, so that while protect- 4 


ing the citizen against unlawful impri nt or punish 
they shall not interfere with, delay and defeat the triai and 
punishment of crime, by the courts of the States, Every 








State Legislature and every State and local bar association 
ought to call upon Congress for such a modification of these 
statutes, that the mere allegation of a criminal will not enable 
him, without any adjudication of any court in his favor, to 
delay indefinitely proceedings for the punishment of crimes 
in the only courts which have jurisdiction to try and punish 
them.” 


In regard to the examination of candidates for ad- 
mission to practice law he makes some admirably 
wholesome suggestions. ‘‘There is a well-founded 
complaint,” he says, ‘of alack of conformity in the 
examination of candidates for admission to the bar,” 


‘It cannot be denied that the provisions of the Code of 
Civil Procedure aad the rules of the Court of Appeals on this 
subject, have effected great improvement within a few years 
last past. Butit is said with apparent justice that so long 
as there are independent examinations in the different de- 
partments, each department having its own committee, there 
will be a lack of uniformity in the requirements for admis- 
sion, It has therefore been suggested that an amendment to 
the Code should be adopted providing that the examination 
shall be uniform throughout the State, and shall be under the 
authority and in accordance with the rules established by the 
Court of Appeals, and that the Court of Appeals shall have 
authority to appoint examiners, and to fix their compensa- 
tion.” 


President Hale’s remarks concerning the general 
dissatisfaction in this State with the present organiza- 
tion of the courts are sound and practical, and their 
influence must be useful. He says, among other 
things, that: 


“The plan for removing the difficulty under which the 
Court of Appeals is laboring, and which has been approved 
of by the association, was to increase the force and efficiency 
of the Court of Appeals, so that it might, without difficulty, 
perform the work of hearing, examining and deciding all ap- 
peals that might be brought before it. 

“The plan of the commission is not to increase the effi- 
ciency of the court, but to diminish its work. 

“The plan approved by this association was not to exclude 
litigants from the highest court of the State, but to so organ- 
ize that tribunal that all controversies that might, under 
existing laws, be carried there might promptly be examined 
and decided.” 


There are many other matters of importance to the 
State bar association and to the profession admirably 
considered by Mr. Hale, and which will repay the 
reader, lay or professional, for a careful reading of it. 

The annual address of John 8. Wise is a document 
of singular ability, learning and interest. His subject 
—* New Litigation on Highways Resulting from the 
Use of Electricity ’’— involves the consideration of 
novel legal questions which have arisen by the applica- 
tion of electric discoveries applied to the transmission 
of intelligence and to purposes of travel demanding 
the right to occupy the public highways. 

* Following in the train of all these new branchesof 
business,’ says Mr. Wise, “ has come their aftermath 
of law, filled with questions of novelty and difficulty.” 

** These last comers into the already crowded house, young 
and lusty, bold and aggressive, demand their share by the 
fireside, boldly grapple with the older occupants, unblush- 
ingly assert their contempt for the vested rights claimed by 
their predecessors, which, if allowed, would exclude them, 
and fill our courts with their clamor to have assigned to them 
a fair position in the business world. It would be impossible 
within the limits of this paper to discuss all the new enter- 
prises which have arisen of late years and which fall within 
this general description. For this reason, and for the further 
reason that one is generally most interesting and always most 
intelligible upon the subjects which he has studied most 
thoroughly, * * * nothing more aptly illustrates the 
changing character of the law, or its adaptability to the ad- 
vancing steps of civilization, than the study of American de- 
cisions upon the use of public highways.” 


Mr. Wise proceeds to show how one mode of travel 
on the highways succeeded another, until finally 


electricity became a powerful motor for propelling 
vehicles, but one system of travel did not succeed an- 
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— 
other without contests in the courts, and the highways 
were forcibly compelled to yield to the inordinate 
demand of the new mode of travel: 


«* With the introduction of railroads came their demand for 
the occupancy of the public highways. The fact that the 
highways were naturally the best routes, and that they had 
been already more or less graded and beaten down by travel, 
made their occupancy the object of most ardent desire by the 
projectors of railroads. The struggle for their possession by 
the railroads at once began and was continued for several 
years. It was urged that the railways were pre-eminently 
devoted to travel and transportation; that the method em- 
ployed by them was infinitely superior to any other then 
known, and that the occupancy of the highway for such pur- 
pose was their undoubted right. But the argument against 
them was overwhelming. To grant them such occupancy, 
with such form of construction as they proposed, was equiv- 
alent to the exclusive grant of the highways to them; for it 
would be impossible, without great danger to life and limb, 
for pedestrians or horsemen or ordinary wheeled vehicles to 
occupy the same roadwaytwith a railroad. Common sense gov- 
erned the decisions. The railroad was excluded from the 
highway and forced to build and occupy its own route, leav- 
ing the highways to the ordinary uses of travel theretofore in 
vogue.” 

Reference is made to the litigation which has taken 
place in this struggle, and the following authorities 
are cited: Pierce Railr. 234; Mills Em. Dom. 205; 
Ang. Highways, § 91d, note T; 25 Am. L. Reg. (N. 8.) 
431, and cases cited. 

The history of the street railway and its struggle for 
supremacy ; of the telephone, and its contest for abso- 
lute dominion, are fully and learnedly considered. 
Thegreat length of the address prevents a proper analy- 
sisofit. It is therefore commended to the reader as 
a production abounding with interest and information, 
touching the subject of electricity as applied to the 


transmission of intelligence and the propulsion of car-. 


riages. 

The report we are cunsidering shows the activity and 
usefulness of the association in many ways, particu- 
larly in efforts to procure the adoption of such consti- 
tutional amendments as are necessary to facilitate the 
business of the courts of the State. Among its 
recommendations for this purpose was the creation of 
a judicial commission invested with full powers to re- 
organize the courts of the State. As has been well 
said, if the proceedings of that commission have 
proved a failure the responsibility rests with its mem- 
bers and not with the association. 

The report of L. B. Proctor, the learned and accomp- 
lished secretary of the association, besides being an 
admirably-written document, gives the general pro- 
ceedings of the organization during the year, pointing 
out its usefulness to the members and tothe profession 
in a manner that cannot fail to interest all readers. 


“The roll of the association,” says the secretary, “is 
frequently consulted and referred to by business men, seek- 
ing information concerning the standing of lawyers, enter- 
taining the just presumption that the names of none but hon- 
orable lawyers appear on it." 


To the question often asked by uneducated lawyers, 
“Of what use is literature, science and history to law- 
yers?” Mr. Proctor makes the following admirable 
reply : ‘ 

“The belief that literature, science, history, and other men- 
tal accomplishments are useless to the practicing lawyer 
is one of the causes which is rendering the profession a mere 
business calling instead of a learned profession. A man with 
acheap education, capable of enduring much manual labor, 
who can hunt up alarge number of adjudicated cases, put 
them on paper and hnrl them at the court and his opponent, 
may perhaps in one sense be called aman of learning. But 
heis incapable of exerting that analytic power which sepa- 
rates from the mass of immaterial matter the precise point at 
issue, and the trained judgment and intellect: which applies 
to it the precise legal rules and the grace of diction which en- 

them.” 





An important reference to the rapid increase of 
lawyers, and the failure of legal business, is found in 
he report. It says: 

‘*A careful survey of the present status of the profession 
in -this State, tabulated for the Association, shows ‘hat 
‘while the number of lawyers are rapidly increasing, legal 
business of every kind is diminishing. The necessary result 
of these conditions is a struggle and competition, the inevit- 
able tendency of which is to induce lawyers, not only to un- 
dertake professionally business which does not legitimately 
come within the scope of the profession, but to resort to 
methods and practices to obtain and retain business abso- 
lutely inconsistent with the preservation of high standards of 
professional conduct.’ ” 

The secretary refers to the frequency with which 
death depletes the association in the following elo- 
quent language: 

**Sadly, as years pass away, our mortuary committee per- 
form the melancholy duty of inscribing on their records the 
names of our brethren who have gone out from among us 
forever. It is no exaggeration to say that the beautifully 
appropriate and briefly suggestive words inscribed on the 
tomb of Seward—‘He was faithful! ’—may, with propriety, 
be inscribed on the tomb of each of those whose names are 
recorded on our mortuary record.” 

The report of the association we are considering con- 
tains a paper by J. Newton Fiero, entitled ‘* Can the 
Present System of Reporting the Decisions of tne 
Courts of the State be Substantially Improved, and if 
so by what Means?”’ 

It is perhaps needless to add that this paper is of 
surpassing interest to every member of the profession, 
in and out of the State of New York. It devisesa 
plan for the relief of the profession and the public in 
the matter of reporting the decisions of the courts, of 
much apparent practicability, and which has already 
largely attracted the attention of the judiciary and 
profession. 

The report of the treasurer, of the executive com- 
mittee, of the various standing committees; discuas- 
sions of members in the general meeting of the associ- 
ation, are all exceedingly interesting, containing much 
that is valuable to the legal profession. 

One of the most entertaining chapters in the report 
we are considering, is that giving a description of the 
annual dinner of the association. it evidently, as has 
well been said, exceeded all previous social entertain- 
ments given by the association in the number of 
guests and in general enjoyment. The after-dinner ad- 
dresses or responses were characterized by a high or- 
der of reason and eloquence, happy spontaneity of 
thought and expression with an appropriate season- 
ing of wit and humor. 

Some one has said that lawyers, amid the dry, wear- 
ing detailand labor of their profession, need the un- 
bending, recuperating enjoyment of such dinners as 
are annually given by the New York State Bar Assv- 
ziation. This is truth in its fullest sense. 

We have read the responses at this last annual din- 
ner as we find them in the report under consideration 
with unusualinterest. All were admirable, some of 
them rose toa degree of eloquence and happy profun- 
dity of thought which characterized the after-dinner 
speeches of some of the great statesmen and orators 
of the nation. Theirnumber and extent prevents a 
general reference to them, and any thing less than tnat 
would be invidious. And yet -ve cannot refrain from 
saying that the response of David Dudley Field, chat 
Nestor of the American bar, to the sentiment ‘‘ The 
Court of Appeals,’ was splendid in diction, abundant 
in thought, practical in design and at times gemmed 
with humor and in every sense worthy the great jurist 
who spoke of that important tribunal of last resort, the 
Court of Appeals. He is one who has long enlightened 
its judges by the depth of his learning, the extent of his 
research, the thought, force and attraction of bis 
eloguence. 
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It is delightful to listen to whatever a man like Da- 
vid Dudley Field has to say, whether at the bar or at 
the festive board where lawyers and judges assemble. 
Far advanced in years, he still retains the vigor, men- 
tal and physical, of early manhood, and the bril- 
liant honors that now adorn him are the honors won 
in the forum. With no ambition for office or political 
distinction himself, he has had no intercourse with 
mad scramblers for official position, with party in- 
trigues, with the short-lived distinction that come from 
political sources. 

The applause with which he was greeted when he rose 
to address the large representation of the bar of the 
State of New York that surrounded him wasa splendid 
tribute to him, which he gracefully and touchingly ac- 
knowledged. 

Such are my views, imperfectly stated, of the Four- 
teenth Annual Report of the New York State Bar As- 
sociation. Itis not by any means a faultless work, 
for preparing it for publication must be attended with 
much labor and difficulty, and there are matters in it 
inviting criticisin and censure, but these are like a few 
spots on a luminous body; while they will attract the 
close observer, and afford gratification to the chronic 
discoverer of errors, they do not diminish its interest 
nor the manifest ability which characterizes it. 

J. H. D. 

New York, August 1, 1891. ‘ 





CORRESPONDENCE. 


Do You Suppose ir was So? 
Editor of the Albany Law Journal: 

In a recent article in the Green Bag, I find a state- 
ment, that once upon atime, when the late James T. 
Brady was addressing a jury, a dog suddenly appeared 
from under the chair of a juror and barked at the dis- 
tinguished orator. The article proceeds: ‘* Quick as 
a flash, Mr. Brady turned upon the canine intruder, 
and with fitting gesture exclaimed: 

“*T am Sir Oracle, 
And when I ope my lips let no dog bark.’ 

““/t was supposed that this happy flight of fancy won 
the case for his client.” 

I do not pretend to know the effect of poetry upon 
the mind of the average juror, but I am unable to ac- 
cept this ‘supposition’ with the implicit faith that 
ought to be given to the article in the Green Bag. If 
it is correct, we are to suppose, that without the 
slightest reference to the evidence in the case, the ar- 
guments of counsel, the charge of the court, the jury 
rendered a verdict for Mr. Brady's client, on the 
strength of arather hackneyed quotation from Shakes- 
peare, which had no conceivable reiation to that case, 
or—for that matter —to any other. I cannot for the 
life of me see why the verdict was attributed to Mr. 
Brady’s quotation, rather than to the barking of the 
dog, of which it would have been an equally legitimate 
result. Indeed this may be the opinion of the author, 
for he says that * this happy flight of fancy '’ won the 
case, without saying whether the “ flight’’ was Mr. 
Brady’s or the dog's. Another argument in favor of 
the dog is, that his remarks were probably original. 
The incident, if true, opens a wide field for epecula- 
tion. {t seems to me that Mr. Brady's opponent was 
aman of limited resources to lose the case in that 
manner. If he had at once arisen, and “ with fitting 
gesture,”’ exclaimed: 

“ Hark! Hark! the dogs do bark, 
The beggars are coming to town.” 
he would have inevitably carried the verdict the 
other way. No juror could have resisted the sly in- 
sinuation that Mr. Brady was a “‘ beggar.” 








The guarded languaze of the author,“ It is supposed,” 
leaves us some reason to nope that the verdict may 
have been based on other grounds. If not the aneg. 
dote is certainly highly complimentary to that “‘ palla- 
dium of our liberties,” the jury system. 

Doubtfully yours, 


Esek Cowen. 
New York, July 16, 1891. 





NOTES. 


‘PHE osculatory practice, within due limits of time 

and space, has been liberally defended by writers 
of the highest merit and respectabiiity as being neither 
malum prohibitum nor malum in se ; indeed it has often 
been remarked that many of our great lawyers nave 
shown eminent proficiency in this department of 
learning. But what shall be said ethically in pailia- 
tion of the extra-judicial vagaries of the Madras judge 
that have recently come under public observation, va- 
garies entertained at various times and places, and not 
always (so it seems to us) with nice discrimination? 
For some of these, doubtless, the eager and nipping 
air of the Blue Mountains, and the acrimony of vaca- 
tional appetite, might be held by some to have been 
an excuse, if not a justification. But others are saiij 
to have been indulged in the gross atmosphere of tha 
west coast, and within the offender’s territoriat limits 
of jurisdiction, and there’s tne rub. Within those 
limits, unquestionably it was his duty, 1s Pater Pa- 
tri, to spare and protect all nelpiess things, infants, 
women and lunatics: particularly the lady in the bul- 
lock-coach, who should have been held sacred like a 
witness, eundo, morando et redeundo. -— Jndian Jurist. 


It is always possible to pick some smart passages 
from Sir F. Pollock’s Law Quarterly Review. From 
the current number we take the following—As to bills 
of sale: ‘* What with the drafting of the Legislature, 
the refinements of the courts, the craftiness of the 
money-lender, and the ignorance and necessities of 
the borrower, what ought to be one of the simplest 
transactions in the world, a mortgage of chattels, has 
now become a puzzle, compared to which Merlin’s 
mystic page was probably easy reading.’’ As to the 
Vagliano Case (per his honor Judge Chalmers): ‘‘Al- 
though the plaintiff has lost tbe day, he may still de- 
rive a melancholy satisfaction from the knowledge that 
eight judges out of fifteen have given opinions in bis 
favor, and that the seven who were adverse to him by 
no means agreed as to the grounds on which his claim 
should be defeated. Quot judices tot sententice appears 
to be the chief moral tbat can be drawn from a peru- 
sal of the judgments in the case.” As to married 
women and their right to contract (Brawnstein v. 
Lewis): *‘ It is something like areductio ad absurdum; 
for what does it mean but this, that a married woman 
with an income of perhaps £1,000 a year subject to a 
restraint on anticipation, cannot contract fora bonnet 
or a pair of shoes, unless she nas arrears of income in 
hand. * * * Without saying that the courts have 
‘stuck in the bark,’ in construing the Married 
Women's Property Act 1882, they have certainly nar- 
rowed its construction so much that it will require 
fresh legislation to get us out of the present quag- 
mire.” As to an injunction for darkening ancient 
lights (Daniel v. Ferguson): ‘* This was severe even 
for equity; for the case involved « nice point of law, 
non conatat the defendant was not right. But he had 
notice that the law was being set in motion. Themi- 


stocles’ fraud on the Spartans in running up the walls 
of Athens, pending that litigation of nations—war, met 
with general applause; but then things are permitted 
in politics which are not in equity.—Law Times. 
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CURRENT TOPICS. 





OME of our Western exchanges bring us the report 
of another judicial outrage. A few years ago 

the Legislature of South Dakota passed a very lib- 
eral divorce law, granting the decree after six 
months’ nominal residence of the plaintiff within the 
State, for a great number and variety of offenses 
against the marital relation. It was the avowed 
purpose of this legislation to induce immigration 
by tempting those who were tired of the estate of 
matrimony to come for relief from its irksome bonds 
to the boundless Dakota plains, with the incidental 
advantages of a glorious climate, a prolific soil, and 
plenty of divorced people in society thrown in. The 
act appeared to have the intended effect, and many 
to whom life under the Puritan regime of the East 
had lost its savor, betook themselves to the promised 
land beyond the great river, and got rid of hus- 
bands and wives (and eke of mothers-in-law). Now 
just when the fame of this State of easy divorce be- 
gan to be spread abroad through the land, and it was 
about to reap the Cadmean harvest for which it had 
so wisely provided, there arises a judge who utters 
some oracular words about ‘‘ the spirit of the law,” 
and ‘* domicile,” and ‘‘ animus manendi,” and the 
like, and the whole structure so elaborately reared 
falls to the ground. Hereafter, as heretofore, 
divorces will be granted to new-comers in the order 
of their coming, but from this time forth only to 
such applicants aS intend to comply with the spirit 
of the law, and propose to make their investment in 
South Dakota law and real estate a permanent one. 
That this will seriously interfere with the Dakota 
branch of that most profitable of Western in- 
dustries —the divorce business—which has so 
largely contributed to the glory, material prosperity 
and the rare social characteristics of the metropolis 
of that extensive region, cannot be doubted. It is 
said that a large number of Eastern people, who 
have been gracing the new State with their presence 
for some months past, waiting for the legal period 
of probation to elapse, are sadly preparing to return 
to the more rigorous conditions of matrimonial life 
and infelicity which prevail in the East. These peo- 
ple have our symp: athy, and we quite agree with 
them in the opinion that the State of their present 
sojourn has obtained the benefits of their society 
and money by false pretenses. But we are con- 
vinced nevertheless that Judge Aiken is right in re- 
quiring those who desire to avail themselves of 
South Dakota’s liberal laws to render more of a 
quid pro quo than a six months’ residence and the 
support of the divorce courts and attorneys. This 
is something indeed, but it is not enough, and we 
should be gis id to see the law amended so as to com- 
pel the successful applicant (and all applicants, we 

Vou. 44 — No. 7. 


” 








believe, are successful in that happy land) to reside 
in the State for at least five years after getting his 
decree. He might marry and be divorced several 
times in that time, to the enlarged prosperity of the 
State of his adoption. With such an amendment 
to the present divorce law, and a little legislation 
for the encouragement of gambling and prostitution, 
we see no reason why South Dakota should not be- 
come one of the greatest, as it would surely be the 
most popular and famous, of the enlightened com- 
monwealths which make up the great West. 


What has become of the ‘‘ Slander of Women’s 
Act,” which passed its second reading in the House 
of Commons nearly two months ago? We have 
scanned the pages of our English and Irish contem- 
poraries (it was the Jrish Law Times that first called 
our attention to it) for some hint as to its fate, but 
so farin vain. It is to be hoped that this simple 
enactment, designed to protect the reputations of 
women and girls by making imputations of unchas- 
tity or adultery actionable without proof of special 
damage, and which is demanded by the plainest dic- 
tates of justice and reason, has not failed to become 
alaw. The common law, that well of wisdom un- 
defiled, was never very generous or considerate in 
its treatment of women, whether married or single, 
though we are hardly prepared to go quite as far in 
our condemnation of it as our friend, the Wi wshing- 
ton Law Reporter, which, uttering its voice in the 
last refuge of the common law in this country, the 
District of Columbia — declares that ‘‘there is 
hardly a Code on earth, among even the semi-civil- 
ized races, which is not superior to the common 
law in any matter affecting the rights of women.” 
But it may be doubted if the common law was any 
where guilty of a more detestable barbarism than in 
this rule requiring proof of special damage to make 
the slander of women actionable, and it is a strik- 
ing and at the same time melancholy commentary 
on the hold which the fetish of the common law 
still has upon the English people, that, in a com- 
munity which has for a generation shown such en- 
ergy of law reform and which has by legislation 
and judicial decision done so much to emancipate 
the married woman from the domestic tyranny of 
her husband, this senseless and barbarous rule 
should so long have survived. It has long since 
disappeared from the more humane and rational 
jurisprudence which has come to prevail—excepting 
in a few isolated and unimportant communities— 
throughout this western continent, and if it has not 
been swept away by the present Parliament in Eng- 
land, it will nevertheless be the next of the charac- 
teristic landmarks of the common law to disappear. 
And when that is gone, we shall look next for one 
or two amendments to the divorce and criminal 
law of the kingdom, whereby the wife shall be pro- 
tected against certain exclusive privileges and 
somewhat brutal proclivities of the British hus- 
band, that it may appear to all men that even the 
world of England moves to the music of the 
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The unhappy condition of the District of Colum- 
bia, as the last ditch (so to speak) of the common 
law of our fathers, is exciting sympathy and com- 
miseration even in far-off India. The Indian Jur- 
ist for May, commenting on the state of affairs, le- 
gal and judicial, ‘‘ in the capital city of this nation 
of nearly seventy millions of civilized people,” as 
revealed in a recent number of the Washington Law 
Reporter, says: ‘‘ We are so much in a habit of sup- 
posing that in America every thing goes along at ex- 
press speed, that it comes to us as a boon and a bless- 
ing to learn exactly the opposite of what we should 
have expected to learn with regard to the laws and 
legal institutions of the District of Columbia. Will 
it be believed by our readers that in that favored 
country there has been in effect no legislation at all 
since the Declaration of I. lependere, and that the 
law is the ancient common law of England, tem- 
pered by statutes of Charles and others, and modi- 
fied by acts of Congress?” And, after reciting 
some of the causes for complaint, it exclaims, 
‘* verily the Americans know how to suffer and be 
strong!’’ Encouraged by the sympathy of its ori- 
ental contemporary, the Reporter returns to the at- 
tack in its last number and, with considerable bit- 
terness, asserts that its former picture ‘‘ so far from 
overdrawing, quite understates the situation,” and 
says, ‘‘May be some day, when through suffering 
we have grown strong enough to make ourselves 
heard, a change will come.” In looking forward 
to the time when the law and the administration of 
justice in the District shall be brought into line 
with the modern legal and juridical systems of the 
American States, our indignant contemporary 
makes some very acute observations on the condi- 
tions which have hampered the development of free 
institutions in the very heart of this free and ex- 
panding commonwealth, but it seems to us to have 
overlooked perhaps the most important reason for 
the apathy of which it complains. It says with ap- 
parent justice that the much-needed reform will not 
come through any effort of the people; that is to 
say, the laymen of the District of Columbia, be- 
cause, ‘‘ while at some time or other almost every 
individual of a population, however large, has 
found it necessary to appeal in some form or an- 
other to the courts, yet the proportion which the 
number of litigants at any one time bears to the 
rest of the population is always, comparatively 
speaking, small.” But while this may in a large 
measure explain the apathy of the people, it by no 
means accounts for the utter indifference of the 
Congress to their needs. Is not this attitude of the 
people to some extent, and that of the National 
Legislature to a very great extent, due to the fact 
that the population of the District has neither the 
promise nor the potency of political life? In 
other words, does any one who knows any thing 
of the conditions of American legislation doubt that 
if the District of Columbia were a self govern- 
ing community or even had representatives in the 
National Legislature, its people would take a more 
active interest in the administration of justice 








and the reform of the antiquated system of law un- 
der which they live, or that they would secure a re- 
spectful hearing? And does any one believe that a 
community without votes will ever gain the atten- 
tion of an American Legislature? In a democracy 
the ballot is the only voice of the people, and the 
citizen who has no vote is dumb, As our readers 
are aware, we do not agree with the Reporter in its 
conclusion that reform of the law is to be looked 
for from the bar. The experience of the “Sir 
Samuel Romillys” and “ David Dudley Fields,” for 
whose advent the Reporter sighs, has not led us to 
look for help from that quarter. If the lawyers of 
the State of New York are very zealous in the cause 
of law reform they have for a generation taken a 
very singular method of showing their devotion. 
No, Esteemed Contemporary, there is no hope from 
that source. Your Samuel Romilly or David Dud- 
ley Field may indeed appear, but his support will 
come, if it comes at all, from the people from whom 
you now hope so little. The lawyers will stone the 
prophets, but the people—if you will first breathe into 
them the breath of political life and make them a 
part and parcel of our democratic community—vwill 
hold up the hands of their leaders and give you the 
victory. Unless you devise some means of bring- 
ing these agencies to bear upon the problem, the 
day of your deliverance is not yet at hand. 


The Ohio courts have followed the precedents set 
for them by those of New York, Massachusetts and 
one or two other States in exonerating from negli- 
gence one who is injured in attempting to save 
another from impending danger. The rule of con- 
tributory negligence is founded on reason and is a 
most valuable restriction on the right of recovery 
for negligence. At least this is true of it in its 
original pure estate, free from the heretical and 
wholly untenable innovation of those western juris- 
dictions which have undertaken to use the scales of 
justice to weigh the relative negligences of the liti- 
gant parties. But it is of the utmost importance 
that the rule shall not be so rigidly held and ap- 
plied as in any case to check the benevolent im- 
pulse, even at the imminent risk of life or limb, to 
save another from suffering or death. The issue is 
squarely presented and squarely met in this Ohio 
case. Penn. Co, v. Langdorff, 26 Week. Law Bull. 
29. The accident that caused the injury occurred 
about seven o’clock in the evening or a little later, 
but while it was yet light. A little girl, while her 
nurse and defendant in error were conversing near 
a railroad crossing in East Toledo, wandered across 
the track in view of an approaching train. The 
nurse, excitedly, called the child to her, and while 
crossing the railroad track, in obedience to the call, 
it tripped and fell in front of the rapidly approach- 
ing train, whereupon the defendant in error, ob- 
serving its imminent peril, sprang to its rescue, 
caught it in his arms, and leaped onward, but was 
struck by the locomotive before he could pass be- 
yond its reach and received the injuries of which 
he complains. ‘The court in a well-written opinion 














om 
ud- 
vill 
om 
the 
nto 
na 
will 
the 
ing- 
the 


s set 
and 
egli- 
save 
con- 
is & 
yvery 
1 its 
and 
uris- 
les of 
» liti- 
tance 
1 ap- 
t im- 
ib, to 
sue is 
Ohio 
Bull. 
urred 
later, 
e her 
1 near 
across 
The 
while 
1e call, 
roach- 
vr. ob- 


’ 
rescue, 


pinion 





THE ALBANY LAW JOURNAL. 


123 








held that ‘‘ the act of the defendant in error was 
not only lawful, but it was highly commendable; nor 
was he in any legal sense responsible for the emer- 
gency that called for such prompt decision and 
rapid execution,” and it adopts the language of 
our Court of Appeals in a similar case (Zckert v. 
Railroad Co., 43 N. Y. 502) to the effect that 
-“the law has so high a regard for human 
life that it will not impute negligence to an 
effort to preserve it, unless made under circum- 
stances constituting rashness in the judgment of 
prudent persons;” and it concludes that under the 
circumstances ‘‘it would be unreasonable to require 
a deliberate judgment from one in a position to af- 
ford relief. To require one so situated to stop and 
weigh the danger to himself, of an attempt to 
rescue another, and compare it with that overhang- 
ing the person to be rescued, would be in effect to 
deny the right of rescue altogether if the danger 
was imminent.’’ Humanity as well as law makes a 
distinct gain by such a decision, 


—_— + 





NOTES OF CASES, 





N People v. Flynn, Supreme Court of Utah, July 
1, 1891, 26 Pac. Rep. 1114, it was held that 
where a convict who escapes from the penitentiary 
and commits a grand larceny may be convicted and 
sentenced therefor before he has served out his first 
sentence. The cvurt said: ‘‘It was early held in 
England that persons convicted of felony, and 
thereby attainted, might plead the same in bar to a 
subsequent prosecution for any other felony, whether 
committed before or after the first conviction, for 
the reason that by his first attaint his possessions 
were forfeited, his blood corrupted, and he became 
dead in law; therefore any further conviction or at- 
taint would be fruitless. 4 Bl. Com. 536; 2 Hale 
P. C. 250; 1 Chit. Crim. Law, 464. This same doc- 
trine was carried out in the case of Crenshaw v. 
State, 1 Mart. & Y. 122, wherein it is held that a 
conviction, judgment and execution upon one in- 
dictment for a felony not capital is a bar to all other 
indictments for felonies not capital committed pre- 
vious to such conviction. This doctrine however 
has seldom been followed in the United States, and 
the above case, though not expressly overruled, 
seems to be the only adjudication in this country 
recognizing this doctrine. Bishop, in his Criminal 
Law, volume 1, section 898, says: ‘It was a doc- 
trine of the English law, at the time when this 
country was settled, that as a general rule, to which 
there were few exceptions, a person attainted for 
one felony could not be prosecuted criminally for 
another. But this doctrine, though recognized in 
one or two American cases, is not usually followed 
in this country. In England it was long ago abol- 
ished by an act of Parliament.’ In Hawkins v. State, 
1 Port. (Ala.) 475, the court holds that neither a 
conviction nor pardon for any particular offense can, 
in that State, operate as a bar or discharge of any 


other distinct offense; and it is now generally con- 
ceded throughout the United States that the doc- 
trine that a conviction for another distinct felony, 
committed either before or after the first conviction, 
or while the criminal is serving out his sentence 
thereon, does not prevail in this country, and is as 
repugnant to the established principle of modern 
criminal law as it is unsupported by reason. Rez v. 
Vandercomb, 1 Lead. Crim. Cas. 528; Archb. Crim. 
Pr. (Pom. Notes) 350; State v. Commissioners, 2 
Murph, 371; State v. McCarty, 1 Bay, 334; 1 Bish. 
Crim, Law, §§ 731-884, 898, 953. Again, referring 
to Bishop’s Criminal Law, the writer lays down the 
rule to be that ‘when a prisoner, under an unex- 
pired sentence of imprisonment, is convicted of a 
second offense, or when there are two or more con- 
victions on which sentence remains to be pro- 
nounced, the judgment may direct that each suc- 
ceeding period of imprisonment shall commence on 
the termination of the period next preceding.’ 1 
Bish. Crim. Law, §§ 731, 884; Comp. Laws Utah, 
1888, §§ 4746, 4749, 4750; In re Nerac, 35 Cal. 393; 
People v. Forbes, 22 id. 136; MeQuoid v. People, 3 
Gilm. 76; Bryan v. Atwater, 5 Am. Dec. 136, 142; 
Com. v. Goodenough, Thacher Crim. Cas. 132; Kite 
v. Com., 11 Metc. (Mass.) 581; Reg. v. Bird, 2 Eng. 
Law & Eq. 439; Mahon v. Justice, 127 U.S. 700; 
Ker v. People, 119 id, 437. In the case of People v. 
Majors, 65 Cal. 138, it is held that a person may be 
tried and convicted for the crime of murder, not- 
withstanding he is at the time of the trial and sen- 
tence serving out a previous sentence of life impris- 
onment for another murder, committed at the same 
time, and imposed by another court. So in the case 
of People v. Hong Ah Duck, 61 Cal. 387, it was held 
that on a trial for murder it was competent for the 
prosecution to show that at the time of the homi- 
cide the defendant was a convict in the peniten- 
tiary, serving out a life sentence, and that the homi- 
cide was committed while so imprisoned, the object 
being to give the jury to understand that if they 
found the defendant guilty of murder in the first 
degree, with a recommendation to imprisonment for 
life, and by said verdict fixed the imprisonment 
for life, the punishment would be no more than the 
defendant was then undergoing under a former con- 
viction, and that such a verdict would be no pun- 
ishment whatever, unless the jury made it punish- 
able with death. In this Territory there is no statute 
exempting a convict from punishment for an offense 
committed by him while serving out his term of im- 
prisonment. Our general penal laws include all 
persons within their scope. The criminal is pro- 
tected by the law, and is made amenable to it, 
while in prison, for any term of imprisonment. The 
statute of limitations requires prosecution for all 
felonies, other than for murder, to be commenced 
within four years after the commission of the of- 
fense (Comp. Laws, 1888, § 4830), and if not so 
commenced, the prosecution is barred. It is true, 
an indictment may be found before the expiration 
of the statutory limit, and the prisoner may be ar- 





rested and tried thereon after the expiration of his 
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term of imprisonment; but it is not difficult to dis- 
cover that this practice, if inaugurated, would not 
only greatly delay the execution of public justice, 
but in many instances would prevent a speedy trial 
that is guaranteed to all accused persons, It would 
impair the necessary discipline required in public 
prisons, and in a measure become a shield and pro- 
tection to the criminals therein confined.” 


In Lee v. State, Supreme Court of Alabama, June 
11, 1891, it was held that the right of a person to 
defend himself in his own house, without retreat- 
ing, does not extend to his lands outside the curti- 
lage, and one who retreats to such lands after being 
assaulted cannot justify a killing there, when fur- 
ther retreat is practicable. The court said: ‘‘In 
behalf of the appellant it is urged that after he got 
upon the land, the right to the exclusive possession 
of which was in him, he was not bound to retreat 
further, though retreat was entirely practicable, but 
was entitled to stand his ground and protect him- 
self, even to the taking of life, if he was without 
fault in bringing on the difficulty. We have not 
been cited to, nor have we found, any authority to 
support the proposition that the fact that one hap- 
pens to be upon any part of his own land thereby 
secures to himself all the rights deducible from the 
principle which is illustrated by the maxim that 
every man’s house is his castle. It is familiar doc- 
trine that in order to entitle a person to the benefits 
of the plea of self-defense against the charge of 
homicide, he must have employed all means in his 
power, consistent with his safety, to avoid the dan- 
ger and avert the necessity of taking life; and he 
must have retreated, if retreat was practicable. Car- 
ter v. State, 82 Ala. 13. In the old books of the law 
the phrases ‘ retreat to the wall’ or ‘retreat to the 
ditch’ were much in vogue as figurative expressions 
of the rule, that in order to avoid the necessity of 
taking life, combat must be declined so long as the 
avenues of escape are open. 1 Hale P. C, 479-483; 
1 Russ. Crimes, 661. As one who has been forced 
to the wall or to the ditch can withdraw no fur- 
ther, the law says he may there stand at bay, and 
resist assault, even to the taking of life. Upon like 
principles, a man’s dwelling was regarded as the 
limit of retreat for him. In the turbulence of early 
times men made their habitations holds of defense, 
and were often compelled to protect themselves 
therein. One’s dwelling was regarded as his 
place of refuge. Its sanctity in this regard was 
fully recognized by the law. A man in his own 
house was treated as ‘at the wall,’ and could not, 
by another’s assault, be put under any duty to flee 
therefrom. 1 Bish. Crim. Law, § 858; Kerr Hom., 
§ 180; Brinkley v. State, 89 Ala. 34. A killing in 
defense of one’s dwelling may be excusable in the 
eye of the law, when there would be no legal justi- 
fication for the taking of human life, in like circum- 
stances, to prevent a trespass upon property not the 
dwelling-house. Carroll v. State, 23 Ala, 28; Simp- 
sonv. State, 59 id. 1. This shows the solicitude of 
the law to secure one’s abode as a haven of protec- 





tion for him and that the peculiar inviolability at- 


taching to a man’s habitation does not extend to his 
other property. It would seem that the special 
privileges pertaining to a mar in his own habitation 
are available for his protection only while he jis 
within such space as is usually occupied for the pur. 
poses of the dwelling and the customary outbuild. 
ings. Pond v. People, 8 Mich. 150-181. The very 
circumstance of one being within the precincts of 
his dwelling or of his business-house, serves as a 
warning to deter an assailant from intruding therein, 
No such evidence of a disposition to avoid combat 
or to get out of the reach of danger is afforded by 
the conduct of one who, when assaulted, merely 
withdraws to his own land, and there halts in a po- 
sition exposed to attack. Manifestly he has not 
availed himself of such shelter and protection as his 
house affords. He has not sought what is known 
of all men as an asylum of safety. His act is not 
calculated to give pause to one in pursuit. The 
common law would not say that he had gone to the 
wall, and we cannot say that he had fulfilled the 
duty of retreat. Nothing has been found in the 
books to indicate that a man, when upon his own 
land, is to be regarded as at bay, so as to be under 
no duty to yield further to an assailant, unless heis 
in his house, or within the curtilage or space 
usually occupied and used for the purposes of the 
house. When he iselsewhere upon his own land, 
the reasons which excuse him from withdrawing 
from the place which is to him as his castle and for- 
tress do not apply. Jones v. State, 76 Ala. 8; State 
v. Patterson, 12 Am. Rep. 212, note. Not until he 
has reached this place of refuge can he claim the 
protection and privileges afforded thereby. When 
beyond its precincts, though upon his own land, he 
is under the duty to retreat when retreat with safety 
to himself is practicable.” 


In Mulligan v. New York, etc., Ry. Co., New York 
Supreme Court, General Term, Second Department, 
May 11, 1891, 39 N. Y. St. Rep. 20, the plaintiff 
was a passenger on the defendant’s road. He had 
paid his fare, and passed out upon the platform to 
take the train. He paid his fare with a $5 bill and 
had received the change. The defendant’s ticket 
agent, who had received the bill, and while the 
plaintiff was upon the platform, charged the plain- 
tiff with passing upon him a counterfeit bill, and 
directed and procured the arrest of the plaintiff 
therefor, The charge failed, because the bill was 
good. Held, that defendant was liable. The court 
said: ‘*The ticket agent was acting directly within 
the lines of his duty to the defendant. He was to 
take good money only, and passengers were to give 
good money only. If a fraud was committed upon 
him by the passengers, the agent was acting for de- 
fendant in his attempt to prevent and punish such 
offenses. This liability of the defendant for his act 
is established in the case of Lynch v. Metropolitan 
El. R. Co., 90 N. Y. 77%. It is no answer to the 
claim of the plaintiff to say that the agent had no 
authority to cause the arrest. He attempted to per 
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form a duty which he believed to be within the 
scope of his employment, and which was manifestly 
for the interest of the railroad company which em- 
ployed him. The ticket agent’s act was a willful 
one, under the case of Stewart v. Brooklyn, etc., R. 
0o.,90 N. Y. 588. The arrest was a trespass; it 
was made without a warrant, and the justification 
which would be furnished by proof of a criminal act 
failed before the magistrate. The arrest was there- 
fore a wholly unjustifiable assault on the passenger. 
Davis v. American Society, 75 N. Y. 652; Burns v. 
Erben, 40 id. 465. The damages are not excessive. 
The arrest was publicly made in a crowd of people 
and upon a public charge of felony. The plaintiff 
was taken a mile through the streets of Brooklyn 
tothe seventh precinct station-house. There was 
finally quite a crowd who followed the prisoner to 
the station-house, There his innocence was made 
plain and he was discharged. There could scarcely 
be a greater indignity put upon an innocent man. 
The jury were very moderate in their view of the 
damages.” 
ne eee 


WHAT OUR EDITOR SEES IN EUROPE. 





[Special Correspondence of The Albany Law Journal. } 

HE Royal Courts of Justice in London are housed 
in an immense and magnificent building, which 
has a court and a superb hall. But its merits are 
all superficial. For the purposes of business the 
rooms are dark, ill-ventilated, cramped and incon- 
venient of access. To get from one side to another 
one has to walk around instead of across the court. 
The court-rooms are not much larger than the por- 
tion allotted to the bar in Albany or Troy. If 
Truth lies at the bottom of a well, it must inevita- 
bly be elucidated in London court-rooms, for they 
resemble nothing else so much as wells. The lack 
of public interest in judicial proceedings is evi- 
denced by the small space allotted to spectators; 
they have nothing but a gallery, with a few seats on 
the floor, and the privilege of standing in the aisles. 
Ispent an afternoon in Lord Coleridge’s court, and 
was accorded a seat with the barristers, by the side 
of Sir Richard Webster, the attorney-general, and 
Mr. Lockwood, an eminent Q. C. Across the aisle 
was Sir Charles Russell. These eminent gentlemen 
Were on opposite sides of the action of Coombe v. Bar- 


‘ber. This was an action brought against one of the 


owners of the steamship Great Hastern (which laid the 
first Atlantic telegraph cable) by a member of a syn- 
dicate which had chartered that vessel to go to the 
New Orleans Exposition in 1885, as a hotel and 
show-ship, for fraud in concealing the unseaworthy 
condition of the vessel, by reason of which she was 
unable to sail. Mumm was interested in the adven- 
ture,and had sent down to Milford Haven some 
fifty thousand cases of champagne for shipment. 
*here was a special or struck jury, composed of very 
intelligent men, one of whom asked several ques- 
fons of a witness—an unusual proceeding in 
America, probably because the counsel ask so many. 

try causes here in a remarkably easy and lib- 
tal manner, and hearsay evidence is very common. 








Counsel exhibit great deference for the court and 
courtesy toward one another. I heard no speeches, 
but I could see that these eminent barristers are 
strong, sensible, unpretentious men, alert and in- 
genious, with an easy mastery of all ¢he exigencies 
of nisi prius, Their voices are peculiarly pleasant, 
they do not ‘‘hem and haw,” and their questions 
are clearly and elegantly phrased. They pronounce 
‘‘engine” injin. Lord Coleridge presides with ex- 
quisite courtesy and blandness, and a smiling com- 
posure. He treats the jury with great considera- 
tion and intimates to them that unless they require 
more evidence on this or that point, he is inclined 
to believe that there is enough to satisfy ‘‘us.” I 
heard but one objection to evidence in the whole 
afternoon, and no exception was taken to the dispo- 
sition of it. Judging from this single instance, I 
think there is far less pettifogging here than in our 
courts, and I think counsel are less prone to waste 
time in petty details than with us. There seems to 
be no inclination to make points for a new trial. In 
Mr. Justice Grantham’s court, at the same time, 
there was on trial an action of a lighter nature — an 
action by the managers of the Aquarium Theater for 
libel against a person who had accused them of ex- 
hibiting immoral] and indecent shows, especially 
those of puppets or marionnettes. The defense was 
privilege, but it was not allowed, and the damages 
claimed were recovered. I very much regret that 
I was not two weeks earlier, in order to hear the 
famous baccarat trial. The general impression 
seems to be that the plaintiff was guilty, but that 
the Tranby-Croft people are a ‘‘ bad lot,” and that 
the Prince was the person who blabbed. Venturing 
to suggest that Sir Edward Clarke's fearless speech 
might injure his professional prospects, I was assured 
to the contrary, and those not in the government 
interest put it on the ground that he was merciful 
to his royal highness in not cross-examining him 
on this point — which, by the way, seems to have 
been entirely irrelevant. It is noteworthy that all 
the other witnesses were asked if they had divulged 
the secret, and that all denied it. The women how- 
ever universally believe that it was the Tranby-Croft 
women who let the cat out of the bag. Of course 
I visited the beautiful old Temple Church, the 
Mecca of every American lawyer, and experienced 
the customary emotions over the marble effigies of 
the crusaders on the pavement. ‘‘ Strongbow ” was 
one of the most famous of these. He was not a 
‘*Signer” in the American sense, but I believe he 
was one of the heavy-handed barons who made 
King John sign. I take it he was not a lawyer, for 
then they would have called him ‘* Longboro.” 
These gentlemen, unlike chancery lawyers, do not 
‘‘ever pray,” but somewhere else I saw the prone 
figure of a crusader with his hands in attitude of 
prayer, like Lewis, as Bottom, in the interlude of 
Pyramus and Thisbe. This led me to the following 
reflections: 


Aside from the din of the London ways 
The stone crusader lies ; 





His soul in the ancient chivalric days 
Ascended to Paradise. 
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His harnessed legs are crossed at the knee, 
His hands are joined in prayer, 

His helmetted eyes a vision see 
Of saints in the ether fair. 


The crash of arms has died on his ear, 
And béttles he helped to win; 

The good knight soundly is dreaming here 
Of Richard and Saladin. 


But I wonder why, as I stand alone, 
He doesn’t forget his pose, 

And relax his stiffened fingers of stone 
And twiddle them on his nose! 


The music in this famous church is in the charge 
of the celebrated Dr. Hopkins, and is among the 
very finest in Eng'and. The service is attended by 
great crowds, mostly visitors, I fear. 

One thing in the court-room struck me with sur- 
prise —the witnesses are required to stand; this 
seems a great hardship, especially on women, 
although doubtless they would stand longer in 
shopping, and waltz miles in a night without fa- 
tigue. 

I have forgotten —if I ever knew — the signifi- 
cance of that griffin or devil that stands in the 
Strand in front of the Royal Courts. Possibly it is 
a monument to the attorney-general’s devil— who, 
by the way, at the present time seems a very pleas- 
ant and learned personage, although I was amused 
to hear him assure his principal that there couid be 
only two cases in point cited against him on the 
pending trial. Unfertile country that can produce 
only two precedents on one side of any imaginable 
case! 

I was the recipient of marked courtesies from the 
barristers, especially from Mr. Stroud, who is the 
author of the best Concordance of Common Words 
and Phrases in legal use. 

Sir Richard lives in a charming but unpretentious 
house, near Campden Hill road, Kensington, with a 
spacious green of his own at the back, to which the 
infrequent London sun has apparently shown unus- 
ual partiality. 

Higher up the hill —it may interest Albanians to 
know — lives George H. Boughton, R. A., in a 
beautiful house which he built for himself. Here I 
spent a delightful hour or twowithhim., Ihad not 
met him since he left Albany twenty-nine years ago. 
He is the same genial, witty, cultivated companion 
as when he was younger and less famous. I was 
telling him of a beautiful picture which I saw at the 
reception at the Royal Academy, of a little girl curi- 
ously scrutinizing a lady-bug which had lighted on 
her finger. He pretended to faint, and exclaimed that 
I must not say ‘‘ bug” in England, especially in the 
presence of women, but must say ‘‘lady-bird.” SoT 
shall, until I *‘fly away home.” Probably the for- 
bidden word raises suspicions in the feminine mind 
of reflections upon their housekeeping. At the 
Academy, by the way, my pride was a little lowered 
by my presentation to the president at the entrance 
as ‘* Mr, /Zirving Browne.” 

I was cheered by meeting in London my old 
partner, Martin I. Townsend, of Troy, with whom 
I was associated twenty-one years, and who at the 





age of eighty-one is travelling here, showing hig 
present junior partner, his grandson, the sights, [ 
asked him what he thought of the English judges, 
He replied that they reminded him of a certain old 
Rensselaer county judge, of whom it was once said, 
that when he did not pretend to be impartial he 
pettifogged one side or the other, but when he was 
impartial he pettifogged both sides. I thought I 
had heard all my honored senior’s good stories, but 
this was new even to me. 

Of course, on arriving in England, I steered 
straight for Stratford. In the evening I took a 
boat, and the boatman’s young daughter rowed me 
on the Avon till dark, which is here somewhere 
about ten o’clock. I would willingly have contin. 
ued all night, to listen to her delicious voice and 
exquisite enunciation. I am enabled by the cour- 
tesy of the verger of the church to present to my 
Shakespeare-loving readers an authentic version of 
Mr. Ignatius Donnelly’s soliloquy at the tomb of 
Shakespeare : 

Dismiss your apprehension, pseudo bard, 
For no one wishes to disturb these stones, 


Nor cares if here or in the outer yard 
They stow your impudent, deceitful bones, 


Your foolish-colored bust upon the wall, 
With its preposterous expanse of brow, 

Shall rival Humpty Dumpty’s famous fall, 
And cheats no cultured Boston people now. 


Steal deer, hold horses, act your third-rate parts, 
Hoard money, boozo, neglect Anne Hathaway,— 
You can't deceive us with your stolen arts; 
Like many a worthier dog you've had your day. 


I have expressed your history in a cypher, 
I've done you sum for all ensuing time, 

I don’t know what you longer wish to lie for 
Beneath these stones or in your doggerel rhyme. 


Get up and dust, or plunge into the river, 
Or walk the chancel with a ghostly squeak, 
You were an ignorant and evil liver, 
Who could not spell nor write nor knew much Greek. 


Though you enslaved the ages by your spell, 

And Fame has blown no reputation louder, 
Your cake is dough, for I by sifting well 

Have quite reduced your dust to Bacon-powder. 


I was not obliged to journey so far as London to 
find the portraits of Mansfield and Romilly, for I 
found them in the dining hall of Christ Church 
College, Oxford; also Tenterden’s, and that of the 
“¢:o. 2.” 

Every traveller must be impressed by the detail 
of police regulation in England and in France, and 
the ample public notice given concerning it, espe- 
cially in regard to public conveyance. One good 
result is cheap riding and no swindling on the part 
of public drivers, In Paris I took a drive of two 
hours and a half on the Bois, with a companion, 
for one dollar and sixty cents, including ‘* drink- 
money ” for the driver, which in New York would 
have cost us five dollars certainly. In London one 
can drive for two shillings and sixpence sterling an 
hour, and there is never any attempt to overcharge. 
These matters in New York are a disgrace to the 
city and the country, and they should be corrected 
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by stringent regulation. They do these things bet- 
ter in Boston. 

But at another point these countries have an an- 
noying and expensive regulation from which our 
country is free, and that is the stamp duty. One 
cannot draw money in England ona letter of credit 
without paying fora stamp on the receipt, and in 
Paris one cannot go to the opera without paying 
for a stamp on the ticket, and in the latter instance 
it is no compensation to reflect that one is helping 
to pay for those soldiers who stand at the entrance 
with muskets, ready to run in a noisy German. *The 
stamp duty is a lawful nuisance, but when it comes 
to the ‘‘ voluntary ” fee system, words fail me. It 
is the curse of all European countries. One cannot 
get waited on at any hotel without feeing the 
waiter, and even the imperative demands of nature 
are taxed. At the Oxford railway station I had to 
pay two pence to get my daughter a drink of water, 
and on the ferry-boat from Liverpool to Birkenhead 
it is impossible for man or woman to get relief from 
the most annoying call of nature without actually 
‘dropping a penny in the slot ” to open the neces- 
sary door. This was the most outrageous and dis- 
gusting instance I have found, but I could narrate 
others approaching it. On the railway carriages 
the same result is compelled substantially, by deny- 
ing these accommodations on the trains unless one 
goes first-class, I should think that the people 
would revolt against such absurd and indecent 
regulations. 

But one cun forgive a great deal to the English, 
whose glory is part of our own, and who with our- 
selves are gradually furnishing to the world a uni- 
versal language and the only permanent and equal 
institutions of liberty. It is a reflection that makes 
even the American’s heart swell with pride, when 
standing under the dome of St. Paul’s or at the 
door of Westminster Hall, that here is the seat of 
the government whick rules a quarter of the human 
race, 

Iam carrying out my scheme of recumbency in 
vacation, so far as it extends to keeping on a level. 
I do not believe in climbing. 


Let fools delight to waste their breath 
In climbing Paul or Peter’s dome, 
Or dare the ice-sickle of death 
On slippery Alps afar from home. 


Let idiots sweat on Monument 
Or up the crazy Eiffel tower; 
In clambering up the Arc be spent, 
Or Pyramids where sand-clouds lower, 


Let maniacs dive in Catacomb, 

Or nasty salt-mines pay to view 
In Paris sewers let them roam 

Or float in dangerous Grotto Blue. 


A level view is all I ask, 

Of heights and depths let others tell, 
For I remember what a task 

neas had to mount from hell. 


To wander out of Nature’s groove 
’Gainst gravitation is not wise; 
The only climb that I approve 
Is simply to acclimatise. 


CARRIER—EJECTION OF PASSENGER— 
DAMAGES. 


OREGON SUPREME COURT, JUNE 2, 1891. 


PEABODY V. OREGON Ry. & Nav. Co.* 

It is the duty of a passenger, if he has not the required ticket 
or token evidencing his right to travel on that train, to 
pay his fare or quietly leave the train when requested, 
and resort to his appropriate remedy for the damages he 
has sustained ; and if he attempts to retain his seat with- 
out paying his fare, and is expelled by the conductor, 
using no more force than is necessary, he can recover no 
damages for the injury incurred by such expulsion. 

When it is admitted that a railroad company is the owner of 
a railroad then being operated, a presumption arises that 
the same is operated by the company owning it, and the 
burden of proof is upon such company to show to the 
satisfaction of the jury that such is not the fact. 


PPEAL from Circuit Court, Wasco county; J. H. 
Bird, J. 


W. W. Cettonand Snow & Gilbert, for appellant. 
A. 8. Bennett, for respondent. 


Lorp, J. This is an action in tort to recover dam- 
ages for the wrongful acts of the defendant’s agents or 
servants in ejecting the plaintiff from one of its cars. 
There are mainly two questions presented by this rec- 
ord, but the controlling one arose substantially out of 
this state of facts: The plaintiff, who is a stock- 
dealer, had shipped stock from Grant's station to Port- 
land, and had received from the railroad company a 
shipping contract which entitled him, upon the per- 
formance of certain conditions, to a passage from 
Grant’s to Portland and return. Going to the office 
of the company earlier than its busiuess hours, he was 
unable to get the ticket stamped, and otherwise per- 
form its conditions so as toride upon it, without taking 
a later train, so he went on the train then ready and 
seated himself in the car. When the conductor came 
around for tickets he presented to him his shipping 
contract, but it not being stamped, ete., as required, 
the conductor refused to receive it, aud informed him 
that he must pay his fare, which the plaintiff did, giv- 
ing the conductor a $20 gold piece, from which the 
amount of his fare from Portland to Grant’s was to be 
taken. At this time, according to his, testimony, he 
asked the conductor if he would be allowed to stop 
over at The Dalles and go to Grant's on the next train, 
to which the conductor replied that he could do so and 
that it would be all right. The conductor, not being 
able to make the necessary change for the fare, after 
an absence of about twenty minutes, during which 
time he was engaged in taking up tickets, ete., re- 
turned with the change and a drawback check, which 
he delivered to the plaintiff. Upon the back of the 
drawback check was a receipt for the fare, but the 
check itself had printed upon it in large and legible 
words: ‘Good for this day and train only.” The 
plaintiff does not seem to have given any attention to 
the check, or what was written or printed upon it, 
but acting upon the assurance of the conductor that he 
would be permitted to stop over at The Dalles, he did 
so, and after remaining some hours he took another 
train for the completion of his journey to Grant's. A 
short time after he entered upon this train, the con- 
ductor called upon him for his ticket, and he presented 
the drawback check and the receipt, which the con- 
ductor refused to accept, stating that it did not entitle 
bim to ride upon that train, when he then explained 
to him the circumstances under which it was delivered 
to him by the other conductor, and claimed the right 
to continue his ride to Grant's station. The conductor 
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told him that he was required by the rulesand regula- 
tions of the company to collect fare ora ticket entitling 
the passenger to ride, and that none of the papers 
which he had presented entitled him to ride on that 
train, and that unless he paid his fare his duty would 
require him to expel him from the cars. After waiting 
until the train had proceeded several miles and ar- 
rived at a station, the conductor informed him that 
unless he paid his fare he would be under the neces- 
sity of requiring him to leave the train. The plaintiff 
pointedly refused to leave or to pay his fare, when the 
conductor, finding he would do neither one nor 
the other, with the aid of the brakeman undertook to 
expel him from the car, which the plaintiff resisted 
with all his force, and manifested a disposition to 
fight, but when finally expelled from the train he ten- 
dered his fare, was received again on the train and 
carried to hisdestination. His own evidence concedes 
that the duty of expelling was an unpleasant task to 
the conductor, and performed under the circumstan- 
ces indicated. From this statement of the facts it is 
apparent that the plaintiff was without any proper evi- 
dence or token of his right to transportation on that 
train, other than his statements to the second conduc- 
tor of the oral representations of the other conductor 
ofsuch permission. Although a disputed fact at the 
trial, the conductor denying he ever made such repre- 
sentations or gave such permission, we shall assume 
its verity after verdict. Under such circumstances, 
was it the duty of the plaintiff, when notified by the 
conductor that he could not receive the drawback 
check, to pay his fare under protest, or leave the train 
without rendering it necessary for the conductor to re- 
sort to force to secure his removal? The drift of the 
defendant's contention is that it is a recognized right 
of every railroad company to make such reasonabie 
rules and regulations for the conduct of its business as 
may be necessary, and that it is a reasonable exercise 
of this right to require that every passenger shall, 
when called upon by the conductor, present a ticket 
conforming to its reasonable rules and regulations, or 
if he is unable so to do, that he shall pay his fare, but 
ifhe cannot produce the required ticket, and refuses 
to pay his fare, that he may be lawfully ejected from 
thetrain. In this view, as between the plaintiff and 
the conductor of the train from which he was expelled, 
unless he could produce the required ticket as evidence 
of his right to ride on that train, or in default thereof 
to pay his fare, the conductor would not be authorized 
to allow him to proceed to his destination on such 
train on his statement of the oral representations of 
the other conductor, inconsistent with the face of his 
ticket, and contrary to the rules and regulations of the 
company. To that conductor the ticket which the 
plaintiff produced was to be taken as conclusive evi- 
dence of his right to travel on that train, and it failing 
the conductor could not receive the statements of the 
plaintiff contradicting its plain terms, and allow him 
to retain his seat. Upon this assumption, when the 
plaintiff was unable to produce the required ticket evi- 
dencing his right to travel on that train, and refused 
to pay his fare or to leave the train when requested, 
stopped at a proper place, the conductor was author- 
ized lawfully to expel him from the train, and the de- 
fendant is not responsible in damages for injuries in- 
curred in resistance to such expulsion. Summed up 
then the considerations in support of the principle in- 
voked are: That as between the conductor and pas- 
senger, the right of the latter to ride must be evi- 
denced by some proper token or ticket; that neither 
the time nor the occasion is suitable for an investiga- 
tion, whether of explanation or representations of an- 
other conductor in conflict with the terms of the 
ticket, and contrary to the rules of the company; that 
it is better, under such circumstances, that the passen- 
ger comply if he is unable to produce the required 











ticket, and pay his fare, or leave the train quietly aad 
suffer the temporary inconvenience which results, 
than that the business of the road be interrupted to 
the annoyance of the travelling public; that such a 
course would avoid all liability to unseemly struggles, 
often occurring in the presence of women and children, 
and prevent breaches of the peace, and at the same 
time secure the passenger ample redress in the reme- 
dies which the law provides. The application of this 
principle includes a variety of cases, as where the pas- 
senger is unable to produce any token or ticket as evi- 
dence of his right to ride, or the ticket which he does 
produce is irregular or defective, due to the fault or 
negligence of the agents of the company. 

In Frederick v. Railroud Co., 37 Mich. 342, the plain- 
tiff held an insufficient ticket, caused by the fault of 
the company’s agent in delivering to him a ticket to 
the wrong station. He asked and paid fora ticket to 
agiven station, and received what he supposed was 
such ticket, but which on its face was ouly good to a 
point short of his destination. In passing upon this 
question the court observed: ‘‘ How then is the con- 
ductor to ascertain the contract entered into between 
the passenger and the railroad company where a ticket 
is purchased and presented tohim? Practically there 
are but two ways—one the evidence offered him by the 
ticket, the other the statements of the passenger con- 
tradicted by his ticket. Which should govern? In ju- 
dicial investigations we appreciate the necessity of an 
obligation of some kind, and the benefit of a cross-ex- 
amination. At common law purties interested were 
not competent witnesses, and even under our statutes 
the witness is not permitted in certain cases to testify 
as to facts which if true were equally within the knowl- 
edge of the opposite party and cannot be procured. 
Yet here would be an investigation as to the terms of 
the contract where no such safeguards could be 
thrown around it, and where the conductor at his 
peril would have to accept of the statement of the in- 
terested party. I doubt the practical workings of such 
a method, except for the purpose of encouraging and 
developing fraud and falsehood, and [I doubt if any 
system could be devised that would so much tend to 
the disturbance and annoyance of the travelling pub- 
lic generally. As between conductor and passenger, 
and the right of the latter to travel, the ticket pro- 
duced must be conclusive evidence, and he must pro- 
duce it when called upon, as evidence of his right to 
the seat he claims. Where a passenger has purchased 
a ticket, and the conductor does not carry him accord- 
ing to its terms, or if the company, through the mis- 
take of its agent, has given him a wrong ticket, so that 
he has been compelled to relinquish his seat, or pay his 
fare a second time in order to retain it, he would have 
a remedy against the company for a breach of the con- 
tract, but he would have to adopt a declaration differ- 
ing essentially from the one resorted to in this case.” 
In Townsend vy. Railroad Co., 56 N. Y. 295, the court 
say: ‘The question in this case is whether a wrong- 
ful taking of a ticket of a passenger by the conductor 
of one train exonerates him from compliance with the 
regulations on another on which he wishes to proceed 
upon his journey. Iam unable to see how the wrong- 
fulact of the previous conductor can at all justify the 
passenger in violating the lawful reguiations upon an- 
othertrain. * * * The conductor of the train upon 
which he was was not bound to take his word that he 
had had aticket showing his right to a passage to Rhine- 
beck, which had been taken up by the conductor on 
the other train. His statement to that effect was 
wholly immaterial, and it was the duty of the conduc- 
tor to the company toenforce the regulation, as was 
repeatedly held by the trial judge by putting the plain- 
tiff off in case he persistently refused to pay fare. The 
question is whether, under the facts found by the jury, 
his resistance in the performance of this duty was law- 
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ful o on the part of the plaintiff. If so ) the singular case 
is presented where the regulation of the company was 
Jawful, where the conductor owed a duty to the com- 
pany to execute it, and at the same time the plaintiff 
had a right to repel force by force, and to use all that 
was necessary to retain his seat in thecar. Thusa 
desperate struggle might ensue, attended by very 
serious consequences, when both sides were eatirely in 
the right, so far as either could ascertain. All this is 
claimed to result from the wrongful act of the conduc- 
tor of another train in taking a ticket from the plain- 
tiff, for which wrong the plaintiff hada perfect remedy 
without inviting the commission of an assault and bat- 
tery by persisting ‘in retaining a seat upon another 
train, in violation of the lawful regulations by which 
those in charge were bound to govern themselves.”’ In 
Yorton v. Railroad Co., 54 Wis. 234, the plaintiff had 
purchased a ticket to the place of his destination, and 
asked the conductor for a stop-over ticket, and 
through the fault or mistake of the conductor, he re- 
ceived a trip or train check instead of astop-over 
ticket for which he asked, and which the conductor 
undertook to give him. The conductor of the second 
train refused to recognize it for fare, and demanded 
passage money ora ticket, which being refused the 
plaintiff was ejected from the train. The court say: 
“Then the question arises, was the plaintiff entitled 
to ride on a subsequent train, not having the proper 
atop-over check, or was the second conductor justi- 
fied, under the circumstances, in putting him off the 
train when he refused to pay his fare? * * * He 
was perfectly justified in ejecting plaintiff from his 
train when plaintiff had no proper voucher, produced 
no sufficient evidence of his right to ride thereon, and 
refused to pay fare, and he himself was ignorant of the 
transaction between plaintiff and Conductor Sherman 
(the first conductor). It seems to us there was no other 
course for him to pursue under the rules of the com- 
pany,for he was certainly not bound to take the 
plaintiff's word that he had paid his fare, and that 
Sherman had made a mistake in not giving him astop- 
overcheck. It is apparent that the right of plaintiff 
to ride on the train without a proper voucher, and the 
right of the second conductor to eject him for want 
of said voucher, were inconsistent rights. Each could 
not co-exist at the sametime. Mistake or fault of the 
conductor in not giving him on request sucha check, 
would not give him a lawful right to ride on the sec- 
ond train, though he might require damages against 
the company for the wrongful act of the first conduc- 
tor.” In Bradshaw v. Railway Co., 185 Mass. 407, the 
court say: ‘‘Itis no hardship upon the passenger to 
put upon him the duty of seeing to it in the first in- 
stance that he receives and presents to the conductor 
aproper ticket or check, orif he fails to do this to 
leave him to his remedy against the company for a 
breach of its contract. Otherwise the conductor must 
investigate and determine the question as best he can 
while the car is on its passage. The circumstances 
would not be favorable for a correct decision in a 
doubtful case.’” See also Mosher v. Railroad Co., 23 
Fed. Rep. 326; Hall v. Railroad Co., 15 id.57; Petrie 
v. Ruilroad Co., 42 N. J. Law, 449; Railroad Co. v. 
Gants, 38 Kans. 618; Railroad Co. v. Griffin, 68 Il. 499; 
Shelton v. Railroad Co., 29 Ohio St. 214; Railroad Co. 
v. Fleming, 14 Lea, 128; Railroad Co. v. Connell, 112 
Ill. 295; Prince v. Railroad Co., 64 Tex. 146; Hufford 
v. Railroad Co., 53 Mich. 118; Downs v. Railread Co. bp 
86 Conn. 287; Jerome v. Smith, 48 Vt. 230. 

On the other hand the contention for the plaintiff is 
that when he paid his fare from Portland to Grant’s, 
upon the representation and promise of the conductor 
that he could stop over at The Dalles and ride upon 
the next train, and the conductor delivered to him a 
drawback check with a receipt for the money indorsed 
on the back thereof, and that, in pursuance of such 








‘agreement and promise, he having stopped over and 
then gone upon the second train without notice of any 
contrary regulation antil after he commenced his 
journey, was not compelled to pay fare or leave the 
train, but that he was lawfully there, and might stand 
upon his rights, andif wrongfully ejected by the con- 
ductor he could recover damages for any injuries 
which he suffered in consequence of such ejection. 
Upon the facts there is no doubt but that the plaintiff 
had no knowledge of the rules or regulations of the 
company, and as the agreement for a ticket with the 
right to stop over was made before the ticket was de- 
livered, the plaintiff cannot be deemed to have as- 
sented to any part of the contract expressed by the 
ticket different from that ‘made with the conductor. 
As he wished to make the journey over the road on 
different trains to accommodate his business engage- 
ments, the conductor must be supposed to have known 
what the rules and regulations required in respect to 
the matter upon which he desired information. He 
was the person appointed by the company to impart 
the information asked, and tu sell and deliver to him 
a ticket, as evidence of his right to ride. This agent 
assures him that he can pay his fare to Grant’s station 
and that he can stop over at the place designated, and 
the plaintiff relying upon his representations pays his 
fare. His ticket is not delivered to him immediately 
for want of change, and not until some twenty min- 
utes after his contract or understanding of permission 
to stop over was made, showing that he parted with 
his money in reliance upon the contract made or per- 
mission given, and not upona ticket which he had not 
seen, expressing different terms, or terms inconsistent 
with his right to pursue his journey upon the next 
train. When the ticket was delivered to him, suppos- 
ing that it is sufficient, or that the conductor whose 
duty it was to furnish it would deliver one conform- 
ing to their engagement, and relying upon his contracts 
as made, he puts the ticket into his pocket without ob- 
serving its terms, or that it expressly limits his right 
to ride on that day and train only, and stops over at 
The Dalles, and when he commences his journey on 
the next train, and his ticket is demanded of him, he 
is informed by the conductor that it is insufficient, 

when he explains to him the contract he made with the 
other conductor, and that heis on that train in pursu- 
ance of his assurances and contract, but the second 

conductor refuses to receive his explanations, and de- 
mands of him the payment of his fare or the alterna- 
tive of leaving the train, both of which he refused to 
do, claiming that he is lawfully apon the train, and 
resisting with force his expulsion from it. Under such 

circumstances the plaintiff contends that the contract 
established the relation of passenger and carrier, and 

if the ticket furnished by its agent was insufficient to 

notify the second conductor of his right to travel on 

that train, that it was the negligence of the other con- 
ductor, and that he being without fault had a lawful 
right to travel on that train, and might resist bis 
ejection, and if ejected he could recover damages 
for any injury which he suffered by reason of such 
ejection. 

In support of this contention numerous authorities 
are cited, to which it is not possible to make full ref- 
ence. Perhaps as strong a case as any is Head v. Rail- 
road Co., 79 Ga. 358, which like the case at bar was an 
action in tort for the expulsion of the plaintiff from 
the cars of the defendant. By some negligence of the 
company’s agent the plaintiffs ticket was not stamped 
or signed as required by the conditions of the ticket 
and the regulations of the company. He presented 
the ticket for his fare, but it was refused by the con- 
ductor, and for his expulsion the court held that he 
could recover ‘‘his proper damages of all sort,’ and 
among other things saying: ‘‘The company could no 
more be heard to say that an error was committed by 
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its agent, resulting ina breach of duty on its part to 
the plaintiff, than it can be heard to say that an error 
was committed by its own action. * * * He(the 
plaintiff) had a right to assume that all these agents 
understood their duties aud would perform them; and 
if he performed his he could stand upon his contract, 
and upon his relation as a passenger which the con- 
tract generated.’”’ In Ruilroad Co. v. Rice, 64 Md. 63, 
the plaintiff had gone upon oneof the trains of the 
company with a proper ticket, and the conductor can- 
celled it by mistake but afterward attempted to cor- 
rect it and assured the plaintiff that it would be all 
right, and that he could ride upon it on the next train 
in that condition. It was not properly corrected, and 
when the plaintiff went upon the returning train and 
presented the ticket the conductor refused to take it, 
aud the plaintiff refusing to pay his fare or leave the 
train was expelled therefrom. The court says: ‘* The 
return coupon was cancelled through the mistake of 
the conductor. This error he attempted to correct and 
informed plaintiff that it was all right. The latter had 
aright torely on this assurance, and that the ticket for 
which he bad paid his money entitled him to return 
to Wilmington. Iftheservants of the appellant, under 
such circumstances, laid their hands forcibly upon the 
plaintiff, and compelled him to leave the car, there was 
not merely a breach of contract on the part of the 
company, but an unlawful interference with the per- 
son of the plaintiff and an indignity to his feelings for 
which an ‘action will lie, and for which he is entitled 
to be compensated in damages. Such is the well- 
settled law of this State and of thiscountry. The mis- 
take by which plaintiff's ticket was cancelled was the 
mistake of the appellant’s servants, and it must abide 
the consequences.” In Hufford v. Railroad Co., 64 
Mich. 631, the plaintiff purchased in good faith of the 
ticket agent a genuine ticket, issued by the company, 
which the ageut had a right to sell, covering the dis- 
tance between two stations, aud was informed by the 
agent that it “* was good and entitled him to ride be- 
tween said stations.”” Thecourtsay: ‘When the 
plaintiff told the conductor ou the train that he had 
paid his fare, and stated the amount he paid to the 
agent who gave him the ticket he presented, and told 
him it was good, it was the duty of the conductor to 
accept the statement of the plaintiff until he found out 
that it was not true, no matter what the ticket con- 
tained in words, figures or other marks.’”’ See also 
Railroad Co. y. McDonough, 53 Ind. 289; Burnham vy. 
Railroad Co., 63 Me. 298; Humilton v. Railroad Co., 
53 N. Y. 25; Palmer v. Railroad Co., 38. C. 580; Rail- 
road Co. v. Fix, 88 Ind. 381; English vy. Canal Co., 66 N. 
Y. 454; Tarbell v. Railroad Co., 24 Hun, 53. 

In the case at bar the plaintiff never had any valid 
ticket or evidence of his right to ride or travel on the 
train from which he was expelled. His ticket was not 
even apparently valid on its face when offered, and is 
not within the principle or reason of some of the cases 
cited in support of hiscontention. That he had paid 
his fare to his destination, and that the conductor rep- 
resented that he might stop over at The Dalles,may be 
admitted, but the ticket he received furnished no evi- 
dence of that permission, was inconsistent with it and 
when offered it was after the right, according to 
its terms, had expired to travel upon it. It is not the 
case of a passenger with a valid ticket entitling him to 
a ride on the train from which he was ejected, or with 
such a ticket as he was required to have, and by some 
mistake or fault of the conductor wrongly cancelled, 
asin Railroad Co. v. Rice, 64 Md. 63; or surrendered 
to the proper agent of the company on demand, and 
receiving back what the agent believed to be the proper 
evidence of aright to ride on it, and when presented 
to the other couductor refused, despite the explana- 
tions offered, as in Railroad Co. v. Fix, 88 Ind. 384, or 
asiu Railroad Co. v. McDonough, 53 id. 293; or where 





the ticket appears upon its face to be good, although 
not a regular ticket, but which the ticket agent assureg 
the passenger is sufficient, after his attention has been 
recalled to it, and is afterward refused by the conduc. 
toron the train, as in Hufford v. Railroad Co., 53 
Mich. 118; 64id. 651; or where the plaintiff bas paid 
his fare, and the same conductor to whom he paid it 
asks for it again, and iusists unless it is paid that he 
would put the plaintiff off, and the latter refusing to 
pay isforeibly ejected from the train, as in English y, 
Canal Co., 66 N. Y.454; or where the plaintiff was not 
guilty of any negligence in accepting his ticket, but 
carefully examined it, saw every thing there was on it, 
and received explanation of the meaning of the 
punched holes, and assurances that the ticket in the 
condition in which it was would be good for the trip, 
and the conductor refused to receive it, as in Murdock 
v. Railroad Co., 137 Mass. 298, aud in some other cases 
cited which might be distinguished. It is true that 
the principle announced in some of the authorities 
cited isin conflict with the contention for the defend- 
aut, and while [own some reluctance it seems to me 
that the weight of authority and reason, as applicable 
to the facts as disclosed by this record, is that it is the 
duty of the passenger to pay his fare or quietly to leave 
the train when requested, if he has not the proper 
ticket, and resort to his appropriate remedy for the 
damages he has sustained; but that if he attempts to 
retain his seat without paying his fare, aud is expelled 
by the conductor, he can recover no damages for the 
injuries incurred by the expulsion. This result will 
tend to avoid unseemly struggles occurring on railroad 
trains, usually filled with passengers, including women 
and children, and thereby prevent breaches of the 
peace, and at the same time will fully protect the pase 
senger by making the company respousible for all dam- 
ages resulting from any breach of its contract. It 
is not disputed that the business of ejecting the plain- 
tiff was extremely disagreeable to the conductor, and 
that he made considerable effort to induce the plaintiff 
to pay his fare or peaceably to leave the train, but that 
the plaintiff not only insisted on being put off by force, 
but resisted with all the force he could command. It 
is hardly necessary to say that no reference is intended 
to apply to agents of the company who act wantonly 
or willfully or maliciously, or that a trespasser upona 
train can be treated in a willful, wanton or malicious 
manner. 

2. The motion for non-suit was based principally 
upon the idea that the evidence for the defendant was 
the only evidence in the case, and that this so conclu- 
sively showed that the defendant had leased its road 
and ceased to operate it at the time of the injury, that 
the court erred in submitting the case to the jury. The 
stipulation and pleadings admit that the defendant 
was the ownerof theroad. Whenit is admitted that 
a railroad company is the owner of a railroad then be- 
ing operated, a presumption arises that the same is 
operated by the company owning it, and the burden 
of proof is upon such company toshow to the satisfac- 
tion of the jury that such is notthe fact. Thus in 
Ferguson v. Railroad Co., 63 Wis. 145, the court say: 
‘“*When a railroad company owns a railroad in operas 
tion, bearing the name of the company, the presump- 
tion is that such company operates it, and in order to 
relieve itself from liabilities for injuries to persons 
upon such road, caused by the negligence of the em- 
ployees operating the same, the burden of proof is 
upon it to show that it does not operate the same.” 
Now is it disputed but that at common law the gen- 
eral rule was, where unimpeached witnesses testify 
distinctly and positively to a fact and are uncontra- 
dicted their testimony was to be credited, and to have 
the effect of overcoming a mere presumption? “ But 
this rule,” as Rapallo, J., observed, “is subject to 
many qualifications.’”’ Elwood v. Telegraph Co., 45 N. 
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Y. 553. Our Code provides that the jury ‘are not 
pound to find in conformity with the declarations of 
any number of witnesses, which do not produce con- 
yiction in their minds, against a less number, or 
against @ presumption or other evidence satisfying 
their minds.” Hill’s Code, § 845, subd. 2. This seems 
to indicate, as was contended, that where a presump- 
tion arises in any case the jury are not bound to be- 
lieve the declarations of a witness, or a number of 
them, contradicting the presumption, but that the 
credibility of such witness or witnesses then becomes 
a question for them, and if they are not satisfied of 
the truthfulness of the evidence of such witnesses, 
they are not bound to believe it, but may find in ac- 
cordance with tbe presumption. The execution ofthe 
lease is admitted, but the transfer and possession un- 
der it are disputed, and the establishment of that fact 
is dependent upon the testimony of Mr. Cookingham, 
and certain telegrams and circulars offered through 
him for that purpose. The lease itself purports to have 
been executed in April, 1887, and before the statute for 
its authorization had gone into effect; but waiving 
this, the truth of the transfer and possession, which 
ought to have been clear and decisive, was vague and 
unsatisfactory. From the nature of the circumstances 
and as Mr. Cookingham stood related to them, it was 
pot possible for him to testify positively or distinctly 
as to this transaction. Nor do the telegram and circu- 
lar relied upon to establish the trausfer and possession, 
aided by the testimony of Mr. Cookingham, render the 
proof in that regard much more definite and satisfac- 
tory. Owing to their vagueness as applied to t he sub- 
ject-matter in dispute, without his testimony they are 
of little value as evidence. Much that he testifies to 
is but hearsay, much mere conclusions and as to what 
may be regarded as relevant, it was for the jury to pass 
upon the weight to be given to his statements in re- 
spect thereto, and his credibility. Taking then into 
consideration the presumption of operation of the road 
from its ownership, und in addition thereto that the 
stock contract upon whieh the plaintiff shipped his 
cattle and rode to Portland was drawn in the name of 
the defeudant company, and signed by the agent as 
the agent of the defendant, for that company; that the 
lettering upon its cars and tickets, drawback checks 
and other writings, etc., were likewise in the name of 
the defendant company; together with the testimony 
of the plaintiff, keeping in mind that the jury are the 
judges of the credibility of the witnesses, it would be 
difficult on this record to assign any just or legal rea- 
son to withdraw the case from the jury. Leaving out 
of view the question of credibility, beforea withdrawal 
of a case from a jury can be justified, the facts of the 
case should not only be undisputed, but the conclu- 
sion to be drawn from them indisputable. But 
whether the facts be disputed or undisputed, if differ- 
ent minds may honestly draw different conclusions 
from them the case should be properly left to the jury. 
Railroad Co. v. Van Steinburg, 17 Mich. 99; Railroad 
Co. v. Stout, 17 Wall. 657. Upon this point we think 
there was no error in refusing the motion for nonsuit. 
But in view of the considerations already expressed 
the judgment is reversed, aud the plaintiff remitted to 
his remedy in accordance therewith. 


—_ +__—_ 


CONSTITUTIONAL LAW—INDICTMENT AND 
INFORMATION. 


MONTANA SUPREME COURT, JUNE 15, 1891. 





STATE Vv. Krnasty.* 
Article 5, Organic Act of Montana, provided that “no per- 
son shall be held to answer for a capital or otherwise in- 
famous crime unless on a presentment or indictment of a 


*S. C., 26 Pac. Rep. 1066. 








grand jury.” Constitution of Montana, article 3, section 
8, provides that “all criminal actions in the District 
Court * * * shall be prosecuted by information after 
examination and commitment.” Held, that one charged 
with grand larceny, committed before the State Consti- 
tution took effect, could not be convicted under an in- 
formation. 


PPEAL from District Court, Deer Lodge county. 
D. M. Durfee, J. 


Edward Scharnikow, for appellant. 
Henri J. Haskell, Atty.-Gen., for State. 


BuakeE, C. J. [Omitting question of practice.] Was 
the prosecution of the appellant by information in ac- 
cordance with the law? The offense of which he has 
been convicted was committed during the existence 
of the Territory of Montana. This political organiza- 
tion was created by an act of Congress, approved May 
26, 1864, and continued until November 8, 1889, when 
the government of the State was established. The 
sixth section of its organic act provided ‘‘ that the leg- 
islative power of the Territory shall extend to all 
rightful subjects of legislation, consistent with the 
Constitution of the United States and provisions of 
this act.”’ The fifth article of the amendments to that 
Constitution declares that “no person shall be held to 
answer for a capital or otherwise infamous crime un- 
less on a presentment or indictment of a grand jury.” 
Subject to this limitation the Legislative Assembly 
possessed and exercised the power to define offenses 
against persons and property, and regulate the trial of 
the parties who might be accused of unlawful con- 
duct; but any statute which required prosecutions for 
a capital or infamous crime to be made by informa- 
tion instead of indictments would have been without 
validity. If therefore the appellant had been arrested 
at the time of the commission of this offense, he could 
have been held to answer only ‘‘ona presentment or 
indictment of a grand jury.’’ This was then ‘ the su- 
preme law of the land.”” How was this right of the 
appellant affected by the government of the State of 
Montana? The following provisions of the Coustitu- 
tion should be weighed: ‘“Allcriminal actions in the 
District Court * * * _— shall be prosecuted by in- 
formation, after examination and commitment by a 
magistrate, or after leave granted by the court, or 
shall be prosecuted by indictment without such exam- 
ination or commitment, or without such leave of the 
court.’’ Art. 3,88. ‘ Noex postfactolaw * * * 
shall be passed by the Legislative Assembly.’’ Art. 3, 
§11. ‘* No person shall be deprived of life, liberty or 
property without due process of law.”’ Art. 3, $ 27, 
“The style of all process shall be, ‘The State of Mon- 
tana,’ and all prosecutions shall be conducted in the 
name and by the authority of the same.” Art. 8, § 27. 
“All laws enacted by the Legislative Assembly of the 
Territory of Montana, and in force at the time the 
State shall be admitted into the Union, and not incon- 
sistent with this Coustitution or the Constitution or 
laws of the United States of America, shall be and ree 
main in full force as the laws of the State until al- 
tered or repealed, or until they expire by their own 
limitation.” Art. 20, Schedule, § 1. “No crime or 
criminal offense committed against the laws of the 
Territory of Montana shall abate, or be in any wise 
affected, by reason of the change from a territorial to 
a State form of government; but the same shall be 
deemed and taken to be an offense against the laws of 
the State, and the appropriate courts of the State shall 
have jurisdiction over and to hear and determine the 
same. Art. 20,83. ‘Parties who, at the time of the 
admission of the State into the Union, may be con- 
fined under lawful commitments, or otherwise law- 
fully held for alleged violations of any of the criminal 
laws of the Territory of Montana, shall continue to be 
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so confined or held until discharged therefrom by the 
proper courts of the State.” Art.20,§8. ‘All writs, 
processes, prosecutions, actions, causes of actions, de- 
fenses, claims, and rights of individuals, associations 
and bodies corporate, existing at the time the State 
shall be admitted into the Union, shall continue and 
be respectively executed, proceeded with, determined, 
enforced and protected under the laws of the State.” 
Art. 20, § 9. 

The Constitution of the United States and the Ter- 
ritory of Montana guaranteed by appropriate legisla- 
tion the right of the appellant to be prosecuted for the 
offense charged against him through the intervention 
ofagrand jury. The State, in pursuance of the power 
which has been conferred by Constitution, has author- 
ized by the act supra the proceeding by information in 
a case of this degree. The effect of similar statutes 
was determined by the Supreme Court of California in 
People v. Campbell, 59 Cal. 243. It appeared that Camp- 
bell committed the crime of manslaughter in August, 
1879, when the Constitution declared that “ no person 
shall be held to answer for a capital or otherwise in- 
famouscrime * * * unless on presentment or 
indictment of a grand jury.’’ The new Constitution 
which was in force January 1, 1890, provided for the 
prosecution of offenses by information, and the legis- 
lature passed, April 9, 1890, an act to carry the same 
into effect. Chief Justice Morrison, in the opinion, 
said: ‘“‘The claim on behalf of the defendant is that 
neither the Constitution nor the act of the Legislature 
is applicable to the present case, because, as has al- 
ready been remarked, the homicide was committed in 
the year 1879." The conclusion of the court is stated 
in the following sentences: ‘Ou principle and au- 
thority, we think there can be no objection to the new 
remedy prescribed by the Constitution and the act of 
the Legislature. It was as competent to introduce 
the prosecution by information, and to make the same 
application to past offenses, as it was to establish a 
new forum in which prosecutions for past offenses 
should take place. * * * Weare therefore of opin- 
ion that the case is one in which an information was a 
proper mode of prosecution.’’ Three justices, Myrick, 
Ross and McKee, concurred, and three justices, Sharp- 
stein, McKinstry and Thornton, dissented. This is 
the leading case upon the important question to be de- 
cided in this appeal, and the reasons must be critically 
compared and analyzed. The main proposition of the 
mujority of the court is that prosecutions by indict- 
ment or information relate wholly to the mode of pro- 
cedure, which is a creature of the legislative will. We 
will repeat some of thecitations: Chief Justice Par- 
ker, in Springfield vy. Commissioners, 6 Pick. 508, said: 
** But there is no such thing as a vested right to a par- 
ticular remedy. The Legislature may always alter the 
form of administering right and justice, and may 
transfer jurisdiction from one tribunal to another.” 
Mr. Bishop, in his work on Statutory Crimes, says: 
“There is no vested right in any particular remedy” 
(2d ed., § 178). The court in People v. Mortimer, 46 Cal. 
118, said: “ But laws changing the mere forms of pro- 
cedure in acriminal action are not within this cate- 
gory;”’ and it was beld that a statute which modified 
the rule, and prescribed the order in which counsel for 
the State should address the jury, was applicable to 
offenses which were perpetrated before the Penal Code 
took effect. The following language of Judge Cooley in 
his work on Constitutional Limitations is also relied on 
in People v. Campbell,supra: “ Bat so far as mere modes 
of procedure are concerned, a party has no more right, 
in a criminal action, to insist that his case shall be dis- 
posed of under the law in force when the act to be in- 
vestigated is charged to have taken place. Remedies 
must always be under the control of the Legislature, 
and it would create endless confusion in legal proceed- 
ings if every case was to be conducted only in accord- 





ance with the rules of practice, and heard only by the 
courts, in existence when its facts arose. The Legis- 
lature may abolish courts and create new ones, and it 
may prescribe altogether different modes of procedure, 
in its discretion, though it cannot lawfully, we think, 
in so doing, dispense with any of those substantial 
protections with which the existing law surrounds the 
person accused of crime. Statutes giving the govern- 
ment additional challenges, and others which author. 
ized the amendment of indictments, have been sus- 
tained and applied to past transactions, as doubtless 
would be any similar statute calculated merely to im- 
prove the remedy, and its operation working no injus- 
tice to the defendant, and depriving him of no sub- 
stantial right’? (5th ed., p. 329, and notes). None of 
the precedents which support the text of this learned 
author is on all fours with the caseat bar, and we do 
not question them, or the doctrine which is applied to 
the facts in People v. Mortimer, supra. But the mi- 
nority of the court in People 7. Cumpbell, supra, main- 
tain, in the dissenting opinion of Mr. Justice Sharp- 
stein, that the provisions of the old Constitution re- 
specting the presentment or indictment of a grand 
jury ‘“‘was one of the substantial protections with 
which that instrument surrounded persons accused of 
crime;’”’ and that ‘‘a presentment or indictment of a 
grand jury was not a mere mode of procedure which 
the Legislature might, in its discretion dispense with 
or change.” No cases are cited to uphold these views. 
It should be observed that after the publication of the 
report of the case of People v. Campbell, supra, the Su- 
preme Court of the United States investigated kin- 
dred subjects, and we enjoy the great benefits of its 
profound and exhaustive discussions in Kring v. Mis- 
souri, 107 U. 8. 221; Hopt v. Utah, 110 id. 574; Hurt- 
ado v. People, id. 546; In re Medley, 184 id. 160, and 
Cook v. United States, 188 id. 157. 

The investigation by a grand jury of a capital or in- 
famous crime of whicha party may be accused has been 
regarded for centuries asa bulwark of personal liberty. 
It has been treated in many volumes as a vital sub- 
stance, and the history of the foregoing amendment 
to the Federal Constitution deserves thoughtful con- 
sideration. Judge Story, in his work on the Constitu- 
tiou, says: “ But although this provision of a trial by 
jury in criminal) cases is thus constitutionally pre- 
served to all citizens, the jealousies and alarms of the 
opponents of the Constitution were not quieted. They 
insisted that a bill of rights was indispensable upon 
other subjects, and that upon this further auxiliary 
rights ought tohave been secured. These objections 
found their way into the State conventions, and were 
urged with great zeal against the Constitution. They 
did not however prevent the adoption of that iustru- 
ment, but they produced such a strong effect upon the 
public mind that Congress, immediately after their 
first meeting, proposed certain amendments, embrac- 
ing all the suggestions which appeared of most force; 
and the amendments were ratified by the several 
States, and are now become a part of the Constitu- 
tion.”’ § 1782. The eminent author reviews the duties 
of this body, and concludes: “From this summary 
statement it is obvious that the grand jury perform 
most important public functions, and are a great se 
curity to the citizens against vindictive prosecutions, 
either by the government or by political partisans, or 
by private enemies.” § 1785. Chancellor Kent, in his 
Commentaries, says: ‘ The right of personal security 
is guarded by provisions which have been transcribed 
into the Constitutions in this country from Magna 
Charta, and other fundamental acts of the British 
Parliament, and it is enforced by additional and more 
precise injunctions.’”’ Vol. 2 (12th ed.), p. 12. This 
amendment to the Constitution is then mentioned. 
Chief Justice Shaw, in Com. v. Holley, 3 Gray, 459; 
said: ‘The object of the declaration of rights was to 
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secure substantial privileges and benefits to parties 
criminally charged, not to require particular forms, 
except where they are necessary to the purposes of 
justice and fair dealing toward persons accused, 80 as 
to insure a fulland fair trial * * * The great 
privciple asserted by the declaration of rights is that 
no man shall be put to answer acriminal charge until 
the criminating evidence has been laid before a grand 
jury, and they have found probable cause, at least, to 
believe the facts true on which the criminality de- 
pends.’ These assertions concerning the ancient in- 
stitution of the grand jury, which can be reiterated, 
shows that this has always been one of the grand rights 
of freemen. The formalities which are its incidents 
can be amended, but the fundamental privilege which 
has been declared and protected by the articles of the 
Constitution cannot be disregarded. In State v. Ah 
Jim, 9 Mont. 167, this court held that a party could be 
prosecuted by indictment which had been found bya 
grand jury of seven persons, although the alleged of- 
fense was committed within the Territory of Montana 
when the statute fixed a higher number, and that the 
substantial rights of the accused were not thereby 
impaired, and that this ruling, in its consequences, 
was not ex post facto. The majority of the court in 
People v. Campbell, supra, have in our judgment misap- 
plied the authorities on which they relied, and arrived 
at an erroneous decision in holding the matter one of 
mere procedure. The prosecution of the appellant by 
an information gives to the act, supra, of the State a 
retrospective operation. The Supreme Court of Wash- 
ington in McCarty v. State (Wash.), 25 Pac. Rep. 299, 
decided under the same conditions in accordance with 
our deductions, but upon a petition for a rehearing, 
the following opinion was delivered by Mr. Justice 
Dunbar: ‘“ The petition for.rehearing in this case is 
not allowed; but the court desires to say that in view 
of the public importance of some of the questions 
raised, and in view of the fact that the case was sub- 
mitted without oral argument on the part of the State, 
in cases hereafter it will not be bound by the opinion 
rendered in this case on the constitutional questions 
involved.’”” Weconfess that the reasons given in the 
opinion for its action are peculiar and unsatisfactory, 
but the case cannot be cited as an authority. 

It is therefore ordered and adjudged that the judg- 
ment be reversed, and that the cause be remanded, 
with directions to grant the motion in arrest of the 
judgment. 


Harwoop and De Wirt, JJ., concur. 


——--- 





MUNICIPAL CORPORATIONS — CONTROL OF 
STREETS —-TELEGRAPH LINES—COMPEN- 
SATION. 

MISSISSIPPI SUPREME COURT, MAY 4, 1891. 
Stowers Vv. PosTaL TELEGRAPH-CABLE Co. 
Acity cannot grant to a telegraph company the right to 

erect its line along a public street without first making 


compensation to the abutting property-owners, since the 
line is an additional burden. 


pee from Chancery Court, Warren county; 
Claude Pintard, Chan. 

Appeal from a decree sustaining a motion to dis- 
solve an injunction restraining appellee, a telegraph 
company, from erecting its poles in front of appel- 
lants’ property in the city of Vicksburg. 


Brichett & Shelton, for appellant. 


Warren Cowan and Me/ntosh, Williams & Russell, 
for appellee. 





Cooper, J. There is some conflict in the author- 
ities, but the decided weight is to the effect that 
telegraph lines form no part of the equipment of a 
public street, but are foreign to its use, and that where 
the abutting owner is the owner of the fee to the cen- 
ter of the street he is entitled to additional compen- 
sation for the additional burden placed upon his land. 
Lewis Em. Dom., § 131, citing Telegraph Co. v. Bar- 
nett, 107 Ill. 507; Dusenbury v. Telegraph Co., 11 
Abb. N. C. 440; Metropolitan Tel. Co. v. Colwell 
Lead Co., 50 N. Y. Super. Ct. 488; Tiffany v. /I- 
luminating Co., 51 id. 280; Broome v. Telegraph Co., 42 
N. J. Eg. 141. Contra, Hewett v. Telegraph Co., 4 
Mackey, 424; Pierce v. Drew, 136 Mass. 75; Building 
Assn. v. Bell Tel. Co., 88 Mo. 258. Though the ques- 
tion was not involved in the decision of the case then 
before the court, Arnold, C. J.,in Theobold v. Railway 
Co., 6 South. Rep. 230, stated, in delivering the opinion 
of the court, that there was vo difference in right in 
cases where the owner of the abutting land owned the 
fee to the center of the street, and those in which the 
fee was in the public. To that declaration, and upon 
the authorities there cited, we now give the force of 
decision. 1t follows that it was not competent for the 
city of Vicksburg, by the action of its municipal au- 
thorities, to authorize the erection of the telegraph 
wires by the telegraph company, to the injury of ap- 
pellant, without having first made compensation to 
him for the injury inflicted upon him. The authority 
granted by the municipality will protect the company 
in its interference with the rights of the public, which 
is represeuted by the local authorities; but it cannot 
operate to withdraw from the appellant his right of 
property, and confer it upon the company. That right 
is secured by constitutional provision, and can only be 
secured by the exercise of the right of eminent do- 
main, and upon due compensation being first made. 

The decree is reversed, the injunction reinstated, 
and cause remanded. 


—_————_»___—_—. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL— AMOUNT IN CONTROVERSY — PATENTS — 
ROYALTIES. —(1) Code of Civil Procedure of New York, 
section 191, provides that an appeal cannot be taken 
from a judgment or order refusing a new trial, except 
where the title to real property or an interest therein 
is involved, or the amount in controversy is less than 
$500, unless, etc. Inan action on a note defendant 
interposed a counter-claim for percentages upon the 
manufacture of parts of certain machines, and one for 
the violation of an agreement not to manufacture cer- 
tain machines from defendant's patterns, except on 
his order. The evidence showed that he lost a profit 
of $323.33 under the second counter-claim, and was en- 
titled to $82.42 on the first. Held, that the second 
counter-claim being for unliquidated damages, no in- 
terest was recoverable, and none being demanded on 
the first, the combined amount of the two claims did 
not come within the limitation of his right of appeal. 
(2) In an action on a note, defendant, by way of 
counter-claim, pleaded the violation of a contract not 
to manufacture machines after defendant's patent, ex- 
cept on his order. Held, that he was entitled to the 
profit he would have made if the machines had been 
sold by him, but he cannot recover royalties, since his 
claim to them remains against the purchaser. (3) Where 
defendant claimed under his first counter-claim, a lia- 
bility of $82.42, and did not move toamend or increase 
the claim, he will not be heard on appeal to claim that 
his demand was larger than stated. June 2, 1891. 
Blake vy. Johnson & Krom, Opinion per Curiam. 
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APPEAL—CONDEMNATION PROCEEDINGS.—The Court 
of Appeals has no jurisdiction to review a decision of 
the Supreme Court on the report of its commissioners 
in proceedings by a street railway company to acquire 
title to land. June 23, 1891. /n re Metropolitan El. 
Ry. Co. Opinion by Gray, J. 


CONTRACTS—BREACH--EXCESSIVE DAMAGES.—In an 
action for breach of a contract to furnish plaintiff a 
certain quantity of ice on shipboard in Maine, for 
which plaintiff was to pay according to its then weight, 
a verdict for the difference between the agreed price 
and that which plaintiff was compelled to pay for other 
ice is excessive, where no allowance was made for fif- 
teen per cent shrinkage by melting that would have 
occurred in shipment to plaintiff in New York, which 
would, in effect, have operated ‘an increase of the 
agreed price per ton. Second Division, June 23, 1891. 
Clark v. Stewart. Opinion by Brown, J. 


CosTS—EXTRA ALLOWANCE.—In an action to try the 
title to certain elective offices in a religious corpora- 
tion, which are not shown to be of any pecuniary value, 
the fact that relators also demand that defendants 
shall be fined under the Code of Civil Procedure of 
New York, section 1956, allowing the imposition of 
fines in the court’s discretion in such cases, which, if 
collected, are to be paid into the State treasury, does 
not warrant an extra allowance to the successful de- 
fendants, under section 3253, which confers power on 
the court to award to the successful party a certain 
per centum on the sum recovered “ or claimed,” as the 
fine is no part of the cause of action. Dock Co. v. 
Libby, 45 N. Y.499; Adams v. Arkenburgh, 106 id. 615; 
Conaughty v. Bank, 92 id. 404. June 23, 1891. eople, 
ex rel. Winans, v. Adams. Opinion by O’Brien, J. 


CURTESY — GUARDIAN AND WARD — ACCOUNTING— 
JURISDICTION OF SURROGATE—TRUSTS. — (1) Pending 
condemnation proceedings against the land of a mar- 
ried woman she died intestate, leaving husband and 
children. The land was condemned, the entire fee be- 
ing taken, and the money paid to the husband as guar- 
dian for the children. Held, that by virtue of his es- 
tate of curtesy he was entitled to hold the money 
until his death. Hatfield v. Sneden, 54 N. Y. 280; ap- 
proved iv Bertles v. Nunan, 92 id. 152. (2) Since the 
husband’s relation to the fund after the children reach 
their majority is that of trustee, the statute of limita- 
tions will not run against their right to demand an ac- 
counting. The appellant claims however that the 
statute of limitations is a bar, as the ward became of 
age in 1872, and these proceedings were not instituted 
until 1888. He says there is no trust in the relation- 
ship of guardian and ward, and that there can be no 
guardian to one who has arrived at his majority, and 
that from such moment the right which the former 
ward holds is simply one to call the guardian to ac- 
count, which right ceases at the most inten years; and 
he cites the case of In re Hawley, 104 N. Y. 250, as au- 
thority for his position. That case does hold that one 
who is appointed a testamentary guardian is not a 
trustee within the meaning of the statute applicable 
to accountings of testamentary trustees, even though 
the will designates him as a“ guardian and trustee,” 
provided the will creates no trust. In the course of 
his opinion Rapallo, J., said, that in order to consti- 
tute a testamentary trustee, it was necessary that 
some express trust should be created by the will, and 
that although every guardian was in a general sense a 
trustee, as he deals with the property of others con- 
fided to his care, yet he was not such in the sense in 
which that term was used in courts of equity and in 
the statutes. Some judges have rested the foundation 
of the jurisdiction of chancery over guardians upon 
this very doctrine of trusts. Duke of Beaufort v. 
Berty, 1 P. Wms. 702; Wellesley v. Wellesley, 2 Bligh 





(N. S.), 124, per Lord Redesdale. ‘They were cases of 
personal trust, relating to the proper custody of the 
infants, and it is claimed that the trusts spoken of in 
equity are applied only to property, and especially to 
real property, and not to persons. 2 Story Eq. Jur, 
§ 1330. The power is also referred to the general 
power of the crown, or of the State as parens patria 
to care for infants. Id., § 1332, note 2, etc. But I do 
not regard the matter as very important upon this 
question. The guardian has obtained possession of 
the fund as guardian, and he deals with it, not alone - 
in his own right as life-tenant in this case, but he also 
deals with it as the property of others confided to his 
care. In this sense he occupies the position of a trus- 
tee so far as to prevent the running of any statute of 
limitation in his favor regarding the property in- 
trusted to him. Although he may cease to be guar- 
dian upon the ward coming of age, yet so long as the 
property remaias in his possession as guardian, and 
unaccounted for, he must remain liable to account. 
This is no hardship upon the guardian, nor can it be 
the means of sustaining stale claims against him as 
such. The moment the ward arrives of age he may 
cite the guardian to account, and now, by the Code of 
Civil Procedure (§ 2849, following the provisions of 2 
R. §S., p. 152, $12), the guardian may, in any case where 
a petition for an accounting may be presented by any 
other person, present one in his own behalf, and an ac- 
counting may then be had. Thus either party may 
claim an accounting the moment the ward attains his 
majority. (3) Where, upon an accounting before the 
surrogate, it appears that the husband has lost the 
money, the surrogate cannot compel him to restore it, 
since that is not an incident to the power to make him 
account, and the surrogate has no general equitable 
jurisdiction over guardians as trustees. Seaman vy. 
Duryea, 11 N. Y. 324, distinguished. June 2, 1891. 
JInre Camp. Opinion by Peckham, J. 


JUDGMENT—VACATING SATISFACTION--COMPROMISE 
— RESCISSION — ATTORNEY’S LIEN.— (1) The satisfac- 
tion of a judgment ona settlement between plaintiff 
and defendant cannot be rescinded for fraud in the 
procurement of the settlement, except on the condi- 
tion that plaintiff shall return to defendant whatever 
she has received pursuant to the settlement; and it is 
not a sufficient substitute for such a return that the 
court, in setting aside the judgment, has ordered that 
the amount paid pursuant thereto shall be deducted 
from the existing judgment or any final judgment re- 
covered in the action. (2) The fact that plaintiff's at- 
torneys have alien on the judgment for their services 
confers on them no right to oppose the settlement, 
where it provides a fund sufficient to satisfy their de- 
mands. June 2.1891. Lee v. Vacuum Oil Co. Opin- 
ion by Ruger, C. J. 


LANDLORD AND TENANT —DANGEROUS PREMISES.— 
The owner of a tenement-house who maintains therein 
a stairway covered by a carpet so worn out as to put 
passers in danger of tripping by stepping in the holes, 
and who has been notified of its daugerous condition, 
is liable for the injuries sustained by one of the occu- 
pants of such house by reason of such condition. It 
was the duty of the defendant to use reasonable care 
to keep this stairway in repair and suitable condition 
for the safe passage of his tenants over it in their way 
to and from their rooms, and for failure to do so he 
was chargeable with liability for injuries suffered by 
them without their fault while properly using it for 
such purpose. Looney v. McLean, 129 Mass. 33; Lind- 
sey v. Leighton, 150 id. 285; Donohue v. Kendall, 50 
N. Y. Super. Ct. 386; Neyer v. Miller, 51 id. 516. The 
conclusion was warranted by the evidence that the 
condition of the carpet was such as to justify appre- 
hension of danger of tripping in passing upon the stair 
way, aud that at the time in question the plaintift’s 
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foot was caught ina hole in the carpet, thus causing 
her fall and injury; and that the defendant was 
chargeable with negligence for permitting it to remain 
in such condition, and with its consequences to the 
plaintiff, unless her negligence contributed to the in- 
jury which she sustained. It is urged that as she was 
cognizant of the situation, and the hall of the stairway 
was well lighted by a lamp, her fall was necessarily at- 
tributable to the fault or negligence of the plaintiff. 
Her previous knowledge of the condition of the pas- 
sage-way on the stairs imposed upon her the duty to 
exercise a greater degree of care than otherwise may 
have been required of her in passing over them, but 
she was not required to desist from using the stairway 
by reason of the ruptures in the carpet; and while the 
question may have been a close one of fact, it could 
not properly be held as matter of law that the plain- 
tiff was guilty of contributory negligence, and there- 
fore the motion for nonsuit was properly denied. 
Palmer v. Dearing, 93 N. Y. 7; Looney v. McLean, 129 
Mass. 33. The question presented would have been 
quite different if the staircase had been part of the 
premises demised to the plaintiff. Then the evidence 
may not have warranted a recovery by her, and many 
of the cases cited by the defendant’s counsel would 
have been applicable. But the stairway was not un- 
der the control of any of the tenants, but was pro- 
vided by the defendant for the common use of those 
having occasion to pass to and from the rooms which 
they occupied us his tenants; and the weight of the 
evidence bearing upon the question of negligence of 
the defendant, or of contributory negligence of the 
plaintiff, is not here for consideration. Second Divis- 
ion, June 23, 1891. Peil v. Reinhart. Opinion by 
Bradley, J. 


MORTGAGES—MECHANICS LIENS—PRIORITY—COUN- 
TER-CLAIM—WAIVER.— (1) The contract of the mort- 
gagees was to advance the amount thereof in install- 
ments as the work advanced. Before the last two ad- 
vances were made a mechanics’ lien was filed. An agree- 
ment was then made, whereby the lienors subordinated 
their claim to the further advances to be made, and the 
mortgagees were to pay the claim of the lienors when 
the last two installments were earned. The mortgagee 
advanced the full amount of these two installments 
and more, but even then the building was not carried 
to the stage of completion which made said install- 
ments due and payable. Held,ina suit to forecloso, 
that the lien of the entire mortgage was prior to that 
of the mechanics’ lien. (2) In such suit, under the 
Code of Civil Procedure of New York, section 501, re- 
quiring that a counter-claim, to be allowable, must in 
some way diminish or defeat plaintiff's recovery, ma- 
terialmen could not set up as a counter-claim the or- 
ders which the mortgagees had promised conditionally 
to pay. (3) As the Code of Civil Procedure of New 
York, sections 498, 499, relative to waiver by failure to 
plead, relates only to defects in the complaint and a 
waiver by defendant, an objection to a counter-claim 
is not waived by failure to demur or specifically object 
thereto by answer. June 2, 1891. Lipman v. Jackson 
Architectural Iron Works. Opinion by Finch, J. 


MUNICIPAL CORPORATIONS—ICY SIDEWALKS — NO- 
TIce.— In an action for injuries received by plaintiff 
by falling on an icy sidewalk in defendant city, there 
was evidence that ice had been on the walk for about 
three weeks; that there had been sleet a few days be- 
fore the accident, after which the weather turned 
cold; that defendant’s superintendent of streets had 
been seen to pass over the walk ten or twelve days, and 
again about a week, before. He testified that when he 
passed over the walk there was ice on it, but covered 
with ashes. Plaintiff testified that the ice extended 
almost the entire width of the sidewalk, and for about 


five feet in length. Held, that the evidence did not 
show actual notice of the condition of the walk on the 
part of defendant’s superintendent of streets, witbin 
the Laws of New York of 1881, chapter 183, requiring 
actual notice to be given him in order to render de- 
fendant liable. Second Division, June 9, 1891. Me- 
Nally v. City of Cohoes. Opinion by Haight, J. 


NEGLIGENCE—BREAKING OF REIN, WHEN NOT CON- 
TRIBUTORY.—(1) Upon the trial of an action for dam- 
ages for personal injuries! suffered by plaintiff, it was 
shown that she was crossing defendant’s track in a 
wagon drawn by a horse driven by her father, that the 
gate at the further side in being lowered came in col- 
lision with the horse in his passage under it, and he 
proceeded to run and in restraining him the rein 
broke, and plaintiff was thrown out. The court was 
requested to charge ‘‘that if the proximate cause of 
the injury of the plaintiff was the breaking of a de- 
fective rein, plaintiff is not entitled to recover.”’ Heid, 
that inasmuch as the evidence shows that the breaking 
of the rein was caused by the ineffectual effort of the 
driver to restrain his frightened horse, iu consequence 
of the lowering of the gate, and there was no evidence 
of any defect in the rein, no error was committed in 
refusing to so charge. (2) Where a correction is sought 
to be made not of a charge, but of a refusal to submit 
certain propositions requested by defendant’s counsel 
to the jury, and they are recalled and charged fully in 
compliance with the request, it must be assumed that 
the instructions embraced in them are received by 
the jury as effectually as if the court had not pre- 
viously declined to so charge them, and the error in 
the refusal is cured by the subsequent compliance. 
Second Division, June 2, 1891. Phillips v. New York 
etc., R. Co. Opinion by Bradley, J. 





STEAM FITTING — LIABILITY OF. — Defend- 
ants having fitted plaintiffs’ store with steam for 
elevator and heating purposes, tested the same by iet- 
ting on the steam, and it working satisfactorily, left 
the steam on aud closed the store from July 2d to 5th, 
during which time the bonnet of the service pipe blew 
off, the steam escaped and injured plaintiffs’ goods. 
Plaintiffs claimed that this was caused by the screw of 
the bonnet being too small and not holding; defend- 
ant, that a waterrain was formed. Held, that defend- 
ant was not liable; that having furnished the best ma- 
terial and employed competent and skilled mechanics, 
it was not bound to anticipate or guard against such 
an unusual accident, which had never before happened 
in its business. Losee v. Buchanan, 51 N. Y. 476; Dob- 
bins v. Brown, 119 id. 188; Cosulich v. Standard Oil 
Co., 122 id. 118. This steam apparatus was put into 
the plaintiffs’ store for their benefit. The defendant 
did not insure or guarantee them against danger 
therefrom. It was bound only to use tbat degree of 
care which ordinary prudence and foresight would, 
under the circumstances, suggest and prompt. Whether 
or not it failed in such care could not be left to mere 
speculation. The burden was upon them to establish 
such failure by proof, and this burden they were bound 
to sustain, however necessary and difficult it proved 
tobe. June 16,1891. Reiss v. New York Steam Co. 
Opinion by Earl, J. 


PARTNERSHIP — LOAN — EVIDENCE — LETTER.— (1) 
Where a partner borrows money from the firm of 
which he is a member, and the firm assigus the claim, 
the assiguee may sue the partner thereon at law, 
though there has been no accounting and no express 
promise to pay, especially where it is shown that the 
partner is indebted to the firm for a larger sum than 
that sued for. (2) Where the question at issue is 
whether the money sued for was drawn by the defend- 
aut from his firm under claim of right or borrowed by 





{ him from the firm, a letter afterward seut to defend- 
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ant by one of his copartners, and never answered, in 
which the circumstances are rehearsed and the trans- 
action stated to be a loan, is inadmissible in evidence 
against the defendant. This letter is a mere declara- 
tion of the writer, assuming in his own behalf to char- 
acterize and determine the nature of a past transac- 
tion, and it does not demand an answer, and is not 
admissible in evidence against the defendant. Leonard 
v. Tillotson, 97 N. Y. 1; Talcott v. Harris, 93 id. 567, 
571. The letter was not admissible for any purpose of 
proving the intention that the draft drawn on defend- 
ant in favor of plaintiff should operate as an assigue 
ment to plaintiff of the claim of the firm against the 
defendant. The letter will be read in vain for any 
such information. It was clearly not written for any 
such purpose. The draft itself showed that it did so 
operate. It was an order upon a particular fund, and 
for the whole of it. The case is entirely different from 
that of Cleaner Co. v. Smith, 110 N. Y. 83, where the 
draft was an ordinary one drawn on no particular 
fund, and the letters passing between the parties were 
put in evidence to show that there had been an assign- 
ment of the debt to one of them and an acceptance 
thereof by him. They were parts of the res geste, and 
were the very papers upon which a contract of assign- 
ment and an acceptance thereof were shown. June 2, 
1891. Bank of British North America vy. Delafield. 
Opinion by Peckham, J. 


Res ADJUDICATA.— Neither the verdict of a jury 
nor the findings of a court in a prior action upon the 
precise point involved in a subsequent action between 
the same parties, constitute a bur unless followed by 
a judgment based thereon, or into which the verdict 
or finding entered. It is the judgment which consti- 
tutes the bar and not the preliminary determina- 
tion of the court or jury. So also, and for ob- 
vious reasons, although judgment has been entered, 
the judgment does not prevent the relitigation 
of any irrelevant fact, although it may have been liti- 
gated and found in the prior action. Webb v. Buck- 
elew, 82 N. Y. 555; Stannard v. Hubbell, 123 id. 528. 
June 16, 1891. Springer v. Bien. Opinion by An- 
drews, J. . 


STREET RAILWAYS — INJURY TO PASSENGER — 
BOARDING MOVING CAR.— Plaintiff, a young man in 
good health and unincumbered, stepped on the side of 
defendant’s open street-car as it was moving slowly, 
and had nearly stopped. In about a second, and be- 
fore the car had gone eight feet, and before plaintiff 
got into the car, he was struck by the hind wheel of a 
truck in the street. There was no evidence that the 
driver or conductor saw the truck. Held, in an action 
for damages for the injuries sustained, that plaintiff 
should have been nonsuited. June 2, 1891. Moylan 
v. Second Ave. R. Co. Opinion by Earl, J. 


TAXES — BOND OF COLLECTOR — LIABILITY OF 
SURETY — CONTRIBUTION -— LIEN OF ON REAL ESTATE 
OF SURETY — PRIORITY OF LIEN — REDEMPTION OF 
LAND TAKEN.—(1) Faulkner, one of the sureties upon 
the bond of a collector, arranged with him to deposit 
the tax money with a bank of which he was a stock- 
holder, president and cashier, and failed to obey the 
collector's direction to cash a check which he drew 
upon the bank, and pay such moneys to the county 
treasurer, although he knew his bank to be insolvent. 
Held, that his co-surety having had to make the 
amount good was not limited in his recovery against 
Faulkner’ s real estate tu one-half the amount, but that 
such real estate must bear the full burden of the loss. 
(2) After the check had been given to Faulkner, he 
conveyed lands to H. by deeds and mortgages as se- 
curity for indorsements upon notes, ete. Held, that 
the filing of the surety bond in the county clerk’s of- 





fice under Laws of 1885, chapter 10, was notice to ali 
subsequent purchasers of a lien upon his real estate ag 
provided in the Revised Statutes, enforceable for the 
fullamount of any default, and furthermore H. wag 
not a bona fide purchaser, as there was no new consid- 
eration. (3) A mortgage given before the execution 
of the bond, but not recorded until after it has been 
filed, is not superseded by it. (4) Prior to 1887 it was 
not the duty of the county clerk to record such bonds, 
but merely to file them and enter the fact in a book 
prepared for that purpose. (5) The right of redemp- 
tion does not exist where land is sold under such a 
lien, not being given by the statute. Second Division, 
June 9, 1891. Crisfield v. Murdock. Opinion by Par- 
ker, J. 


TRUST—DECLARATION—VALIDITY—RBREACH — DAM- 
AGES.—(1) G., the grantee of a farm, shortly after the 
death of the grantor executed and recorded an instru- 
ment reciting, ‘‘that because of certain real estate 
duly conveyed to me by ”’ the grantor, ‘*I do * # 
hereby consider myself * * * holden and firmly 
bound to appropriate * * * forthe comfortable 
support of L.,” a son of the grantor, of unsound mind, 
“during his life, allthe rents, after deducting neces- 
sary expenses of said real estate; or if said real estate 
should be sold, the proper maintenance in board and 
clothing shall be a first lien upon said real estate dur- 
ing the life of said L. The subscriber to this bond dis- 
tinctly asserts that its obligations on him are limited 
to the rents of said real estate, or to the interest on 
the purchase-money, should said real estate be sold.” 
Held, that the instrument constituted a declaration of 
trust, and it is not material that the declaration was 
not contemporaneous with the deed toG. (2) Subse- 
quently G. conveyed the farm to D., subject to the 
conditions that D. ‘shall provide and furnish L.,” 
during his life, “ suitable clothing, food and necessary 
lodging,’ ete. ‘‘The support and maintenance of the 
said L., as aforesaid, shall constitute and remain an 
indefeasible lien on the premises hereby conveyed.” 
G. took a mortgage and bond for the purchase-money, 
with similar covenants for support. D.’s agreed sup- 
port was to be furnished L. upon the premises. D. 
offered him such support, but he refused it, and wan- 
dered about until others took charge of him. D. paid 
G. the interest on the purchase-money as it accrued, 
but nothing was ever applied from the interest or the 
income of the farm to L.’ssupport. IJ/eld, that there 
was a breach of the trust on the part both of G. and 
D., for which they are liable to the beneficiary. (3) It 
is incompetent for G. to make any agreement with D. 
whereby the terms of the trust should be in any wise 
diminished, or its performance made to depend upon 
anew condition, as that the support should be fur- 
nished only on the premises. (4) The parties in inter- 
est being agreed that $100 per annum would be a suffi- 
cient sum for the support of L., judgment should be 
given for $100 a year from the date when the trustee 
failed to support L., with interest on each sum, to be 
a charge on the laud, and if that is insufficient to pay 
the same, any deficiency to be paid by D., or if he is 
unable to pay it, by G. June 2, 1891. McArthur v. 
Gordon. Opinion by Ruger, C. J. 


UNLAWFUL ASSEMBLY — EVIDENCE NECESSARY TO 
convict — PENAL Cope, § 451, suBp. 3.— Three wit- 
nesses for the people testified that defendant spoke at 
a public meeting of anarchists in the city of New York 
the day after Spies and others were hung in Chicago; 
that he was hailed as their leader, and in his speech 
sympathized with his ** brother anarchists,’ denounced 
the judge, the Supreme Court, the governor of Illinois 
and the police, saying “‘the day of revolution is not 
far off, and when it comes see that you are ready to 
resist and kill those hirelings of capitalists;’’ saying 
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that they had weapons a hundred fold worse than the 
soldiers, etc. At times the audience by their cheers, 
etc., showed their approval. Defendant and ten other 
witnesses flatly contradicted the witnesses for the 
people. Held, that the evidence, if believed by the 
jury, was sufficient to convict of a violation of the Pe- 
nal Code, section 451, subdivision 3. The offense can 
only be committed when there is a concert or combi- 
nation of three or more persons who unite in the at- 
tempt or in the threat to do one or more of the things 
specified in the statute. A threat made by one or by 
two persons only, in which no others participated, 
would not be indictable under the statute, although 
made in an assembly of many persons. It was also the 
rule of the common law that three or more persons 
should be assembled and participate in the unlawful 
purpose, in order to coustitute the offense of unlawful 
assembly, or the cognate offenses of rout and riot. 4 
Bl. Com. 146; 1 Russ. Cr. 388. Unless therefore the 
jury were authorized to find that the threat charged 
in the indictment was made not only by the defendant 
Most, but also by at least two other persons, on the oc- 
casion in question, the offense was not made out. In 
determining whether others participated with Most 
in the threat alleged, it was not necessary that it 
should affirmatively appear that other persons present 
uttered or. repeated the same words used by Most. 
Their participation could be shown by their adoption 
of his language, exhibited by their conduct. If the 
jury were authorized to find that the persons present 
were under the influence of similar sentiments, and 
that they (to the number of two or more) adopted his 
language as their own, then the threats, although only 
uttered by him in words, were also those of the per- 
sous who by their conduct approved of and assented 
tothem. “If any person,” said Mansfield, C. J., in 
Clifford v. Brandon, 2 Camp. 3570, *‘ encourages, pro- 
motes or takes part in riots, whether by words, sigus 
or gestures, or by wearing the badge or ensign of the 
rioters, he is himself to be considered a _ rioter.’” 
Within this principle the requisite concurrence of the 





statutory number in the threats uttered by Most was | 


shown, or at least there was sufficient evidence of 
that fact to goto the jury. * * * Weare of opin- 
ion, on the main question, that a case within the stat- 
ute was made out for the jury. The common-law of- 
fense of unlawful assembly is defined to be ‘‘a dis- 
turbance of the peace by persons assembling together 
with an intention to do a thing which, if executed, 
would make them rioters, but neither executing it 
nor making a motion toward its execution.’”’ 1 Russ. 
Cr. 372. It is unnecessary to decide whether the cir- 
cumstances of the present case constitute the offense 
within this definition. They bring the case withiu 
the statute definition, and that is sufficient. June 16, 
1891. People v. Most. Opinion by Andrews, J. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

BILL TO REDEEM — PERMANENT IMPROVEMENTS — 
ALLOWANCE.—On a bill to redeem from the purchaser 
ata void sale, in a suit to enforce the lien of a mort- 
gagee, or his assignee, the defendant is entitled to an 
allowance for the value of permanent improvements 
placed on the premises. In an action at law to recover 
the possession of real property, the law of this State is 
(Comp. 1887, § 321), the value of permanent improve- 
ments may be set off against a claim for damages for 
withholding the same, provided they were made by a 
person * holding under color of title, adversely to the 
claim of the plaintiff, in good faith.” These defend- 
ants appear to hold under color of title; that is, they 





hold under conveyances which, admitting the right of 
the grantors thereiu to convey, are sufficient. Stark 
v. Starr, 1 Sawy. 20. Nothing appearing to the con- 
trary, they are presumed to hold in good faith, and ad- 
versely to the plaintiff. Stark v. Starr, 1 Sawy. 23, 25. 
But the plaintiff does not make any claim for dam- 
ages. and therefore he contends that no claim for per- 
manent improvements can be allowed the defendants. 
This is the rule at law when the plaintiff seeks to re- 
cover the possession of real property that the defend- 
ant unlawfully withholds, butin equity the rule is dif- 
ferent. He who seeks the aid of acourt of equity to 
get the possession of premises in the occupation of a 
mortgagee under an unsatisfied mortgage must do 
equity. A mortgagee in possession is not allowed to 
charge for permanent improvements, nor is he charge- 
able with the increased rents and profits directly re- 
sulting from such improvements. This is the general 
rule. 2 Jones Mortg., $1127. But to this rule there are 
exceptions. ‘‘ When the mortgagee makes permanent 
improvements, supposing that he has acquired an ab- 
solute title by foreclosure, upon a subsequent redemp- 
tion he is allowed the value of them.”’ ** Inlike man- 
ner a purchaser at a foreclosure sale, who has made 
valuable improvements in the belief that he has ac- 
quired an absolute title, is entitled to be paid for them 
in case the premises are redeemed.”’ And ‘ta pur- 
chaser in good faith from the mortgagee in possession, 
and with the assurance that he gave a perfect title, is 
entitled to allowance for improvements made by him 
thereon, although these consist of new structures.”’ 
Id., $1128. The doctrine of these extracts from Jones 
on Mortgages is supported by the following cases: Me- 
Sorley v. Larissa, 100 Mass. 270; Freichnecht v. Meyer, 
39 N. J. Eq. 551; Hadley v. Stewart, 65 Wis. 481; Green 
v. Dixon, 9 Wis. 485; Mickles v. Dillaye, 17 N. Y. 80. 
The case of the defendants is clearly within the excep- 
tion, and they ought to be allowed in this suit for re- 
demption the value of the permanent improvements 
they have made or placed on the land, in the reason- 
able belief that they had a good title thereto. U.S. 
Cire. Ct., Dist. Ore., May 18, 1891. Hicklin v. Marco. 
Opinion by Deady, J. 46 Fed. Rep. 425. 


CORPORATIONS—IMPROPER ISSUE OF BONDS—DAMA- 
GeEs.—An action had been brought to foreclose a rail- 
road when the parties ‘interested therein entered into 
an agreement appointing trustees to receive existing 
bonds and stock and issue certificates in place of 
them; also providing fora new corporation to which 
the property of the old should be conveyed, and for 
the execution of two mortgages to secure two sets of 
bonds, of which the latter should be used to replace 
the certificates. This agreement provided that it 
might be changed by a vote of a majority, in par value, 
of the certificate-holders. The agreement was carried 
out to the extent that the trustees conveyed the prop- 
erty to the new corporation. Some years afterward 
the corporation executed one mortgage and issued one 
set of bonds instead of two, as stated in the agree- 
ment. Inanaction by a certificate-holder who had 
not assented to the change, held, that the action of the 
corporation Was illegal, and that the rights of parties 
could not be changed by any vote of the certificate- 
holders, taken after the creation of the new corpora- 
tion; but that, as a specific performance had become 
impracticable, plaintiff could only be compensated in 
money for the value of his bonds. N. Y. Sup. Ct., 
Gen. Term, First Dept., May 15, 1891.  Dutenhofer v. 
Adirondack Railway. Opinion by Daniels, J. 


LANDLORD AND TENANT—FALLING WALLS OF LEASED 
BUILDING—PERSONAL INJURIES.—Where one is in- 
jured by the falling of the fire-walls and cornice of a 
building, portions of which are leased to several ten- 
ants, the owner of the building is liable, where it does 
not appear that the portions falling were within the 
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holding of any particular tenant,and no agreement that 
repairs should be made by the tenants is shown. In 
Washburn on Real Property (vol. 1 [5th ed.], top p. 570) 
it issaid: ‘* This liability to a third party seems to de- 
pend upon whether the tenant has the entire control 
of the structure which causes the injury, or is one of 
several tenants having control only of the part he oc- 
cupies. Thus where one travelling along a street is in- 
jured by falling ice or snow from an awning in front 
of stores, one or more in a building, or from the roof 
of the building, if the tenant in such cases has the sole 
control of the building, he alone is liable to the party 
injured. If the owner has the general charge of it, or 
of the roof, or occupies it in connection with tenants, 
he will be liable instead of the tenant, who occupies a 
part only of the premises, for any injury from the part 
not expressly demised. So if the injury arise from 
the erection of the building itself, or from a defect in 
its original construction, the landlord is liable.”’ The 
Supreme Court of Maine, in the case of Sawyer v. Mc- 
Gillicuddy, 81 Me. 318, say “ that the obligation to re- 
pair, in the absence of any express agreement, depends 
upon the right of possession; and that an appurtenant 
attached to and made for the accommodation of sev- 
eral different tenements, leased to different tenants, 
remains in the possession of the lessor, though the use 
of it goes to the lessees.’’ This case contains the fol- 
lowing reference: ‘In Shipley v. Fifty Associates, 101 
Mass. 251, the whole building was leased to different 
persons in tenements, under leases requiring the ten- 
auts to make repairs, and yet it was held that the pos- 
session of the roof, however necessary to all, was not 
conveyed to any one of the tenants, nor to all jointly, 
and was therefore left in the owners, who were liable 
for new repairs.’’ See Kirby v. Association, 14 Gray, 
249. (2) In suchcase the fact that the walls fell be- 
cause of the accidental pulling of an electric wire at- 
tached to them by a third party will not relieve the 
owner, where it appears that he knew, or might in the 
exercise of ordinary care have known, that the wire 
was so attached. “An intervening act of an independ- 
ent, voluntary agent does not arrest causation, nor re- 
lieve the person doing the first wrong from the conse- 
quences of his wrong, if such intervening act was one 
which would ordinarily be expected to flow from the 
act of the first wrong-doer.” Thomp. Neg. 1089. ** The 
mere fact that another person concurs or co-operates 
in producing the injury, or contributes thereto in any 
degree, whether large or small, is of no importance.”’ 
1 Shearm. & R. Neg., §31. If the negligent acts of the 
defendant and the electric wire company were simul- 
taneous and concurrent, both were liable for the con- 
sequences. (3) It was not prejudicial to charge that 
the owner is liable if the wall was in a dangerous con- 
dition when the leases were made, because there was 
no proof of the dates of the leases. (4) Evidence that 
otber walls and cornices in the city had been pulled 
down by wires, and that the building was constructed 
as others of its kind usually were, and that i¢ was not 
customary when it was built totie back or brace fire- 
walls is inadmissible. Sup. Ct. Texas, May 12, 1891. 
O'Connor v. Andrews. Opinion by Henry, J. 


NEGOTIABLE INSTRUMENT—CERTIFICATE OF PROTEST 
—NOTARY OF SISTER STATE.—In an action against an 
indorser of a promissory note, a notarial certificate of 
protest under seal is prima facie evidence of such pro- 
test, although given inanother State. (2) The deposit 
of the notarial certificate of protest was competent 
without further proof. This has often been so held in 
respect to foreign bills. Porter v. Judson, 1 Gray, 175; 
Pierce v. Indseth, 106 U.S. 546; Browne v. Bank, 6 
Serg. & R. 484. For this purpose the different States 
of the Union are deemed foreign to each other, so that 
a notarial certificate of protest under seal is good on 
mere production. Townsley v. Sumrall, 2 Pet. 170; 














Halliday v. McDougall, 20 Wend. 81; Carter v. Burley, 
9 N. H. 558, 566. See also Bank v. Hussey, 12 Pick, 
483. By Statutes of 1880, chap. 4, re-enacted in Publice 
Statutes, chap. 77, §22, protests of domestic bills of ex. 
change and notes are put upon the same basis. The 
meaning 1s the same as if the language had been more 
precise—that any instrument purporting to be a pro- 
test ofa bill or note, duly certified by a notary public 
under his hand and official seal, shall be prima facie 
evidence. Notaries public hold office under the Con- 
stitution. With the aid of the statute, if not without, 
courts may take judicial notice of the seal of the no- 
tary public, and asa next step may take notice of his 
signature also. 1 Greenl. Ev., §35,6; In re Phillips, 
14.N. B. R. 219; Denmead v. Maack, 2 MacArthur, 475; 
Tunstall v. Parish of Madison, 30 La. Ann. 471, 477; 
Wetherbee v. Dunn, 32 Cal. 106; Graham v. Anderson, 
42 [ll. 514; State v. Williams, 5 Wis. 308. The deposit 
of the notice in a post-office box on the street was just 
the same, in legal effect, as if it had been deposited in 
a box at the post-office. Skilbeck v. Garbett, 7 Q. B. 
Div. 846; Pearce v. Langfit, 101 Penn. St. 507. Sup, 
Jud. Ct. Mass., June 25, 1891. Johnson v. Brown. 
Opinion by C. Allen, J. 


PARTNERSHIP — WHAT CONSTITUTES — EVIDENCE.— 
The fact that two persons composing a partnership 
transferred their business, with their brands, trade- 
marks and good-wiil, to a corporation and became offi- 
cers thereof, and managed its business, receiving as 
compensation a proportion of the profits, is not suffici- 
ent to show the continued existence of the partnership 
inter sese, as against the unimpeached testimony of 
both that there had been no partnership relation be- 
tween them for a period of ten years, and that the 
business was conducted by them solely as officers of 
the corporation. Persons by their conduct and course 
of dealing may be held liable as partners to third par- 
ties dealing with them, even though there was in fact 
no agreement of partnership. But the question of 
partnership inter sese is one of intention, and it may 
be laid down as a general rule that no such partner- 
ship can exist against the consent and intention of 
the parties. ‘‘The fact of the existence or non-exist- 
ence of a partnership, as between the parties them- 
selves, must be gathered,” says the court in Bull v. 
Schuberth, 2 Md. 55, “from the intention of the par- 
ties.’”’ Kerr v. Potter, 6 Gill, 423; Heise v. Barth, 40 
Md. 259; Mollwo v. Court of Wards, L. R., 4 P. C. 425. 
Ct. App. Md., , 1891. Waring v. National Marine 
Bank cf Baltimore. Gillespie v. Same. Opinion by 
Robinson, J. 





POLLUTION OF STREAM—INJUNCTION.—An ‘injune- 
tion will not lie to restrain a city from discharging 
sewage intoa stream running through plaintiff's land 
lower down, and for emptying more than the natural 
flow of water therein, where, although the fish have 
been driven from the streain, and at times there is an 
offensive smell therefrom, not amounting to a nuis- 
ance, only surface drainage is allowed to run therein, 
and the small increment of water above the natural 
flow is never sufficient to cause an overflow. The pol- 
lution of the water by the usual impurities from 
streets is nota cause of action. The use of his land 
for streets, with the usual consequences to owners 
lower down upon the stream, would not exceed the 
common-law rights of an upper owner. Wheeler v. 
Worcester, 10 Allen, 591, 602; Merrifield v. Worcester, 
110 Mass. 216, 220. See Middlesex Co. v. McCue, 149 id. 
103. Equally little can the plaintiff complain of the in- 
creased discharge of surface-water into the stream. We 
do not say that no change of the water-shed on a 
large scale could give rise to a cause of action on the 
part of a lower proprietor. Buta change which only 
slightly and occasionally enlarges the flow of a natural 
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stream within its capacity, and does not make it over- 
flow, is not actionable. Jackman v. Arlington Mills, 
137 Mass, 277, 283. Again, so far as appears, all the dam- 
age to the plaintiff, if any, was the necessary conse- 
quence of the laying out of the streets and ways from 
which the surface drainage came. If so,and if the 
statutes impose a greater liability than the common 
law for this damage, when so caused (Woodbury v. 
Beverly, 153 Mass. ) the only remedy is under the 
statute. Flagg v. Worcester, 13 Gray, 601, 603; Wheeler 
y. Worcester, 10 Allen, 591, 603; Collins v. City of 
Waltham, 151 Mass. 196, 198. Sup. Jud. Ct. Mass., Suf- 
folk, June 29, 1891. Bainard v. City of Newton. Opin- 
ion by Holmes, J. 

RAILWAY — INJURY TO PASSENGERS — EVIDENCE — 
CONTRIBUTORY NEGLIGENCE.—Plaintiff was injured 
while attempting to get on board a street-car propelled 
by electricity, which he had signalled to stop. He at- 
tempted to enter before it came to a full stop; it 
started suddenly throwing him down. Held, that the 
question of his contributory negligence was for the 
jury. Sup. Jud. Ct. Mass., June 29, 1891. Corlin v. 
West-End St. Ry. Co. Opinion by Kuowlton, J. 











SALE—CONDITIONAL—ACTION FOR PRICE.—The pur- 
chasers of a chattel gave a note binding themselves to 
pay the sum stipulated absolutely and at all events, 
title to remain in the seller until full payment of the 
price, with the right to repossess himself of the chattel 
for his own security; and it was further provided that 
any payment, before resumption of possession, should 
be considered a payment for use, and that ** nothing 
shall constitute a defense or offset, or delay prompt 
payment of this note at maturity.’’ Held, that where 
the note was not paid, the fact that the seller adver- 
tised and resold the chattel, which he purchased for a 
sum that left a balance still due on the note, will not 
preclude his recovery of such balance from the pur- 
chaser. It is true it was stipulated that any payment 
made should be considered as ‘‘ payment for use,’’ but 
it was also stipulated that no ‘‘ cause shall constitute 
adefense’’ of the promise to pay the money; and the 
proposition that Dederick, by taking possession of the 
press to make it available as security, surrendered or 
abandoned or lost his right to go for the money still 
due, isnot maintainable. It rests on the view that 
the contract was really a mere hiring for use, and that 
the seller could end it by taking possession of the press 
at any time, and treat any payment he had received 
as hire or rent; and this view would be maintainable, 
if regard be had to a single stipulation of the contract ; 
but * in determining the real character of a contract, 
courts will always look to its purpose, rather than to 
the name given to it by the parties.” Hervey v. Loco- 
motive Works, 93 U. S. 664; and see Heryford v. 
Davis, 102 id. 235, in which latter case the court dealt 
with a contract substantially like the one before us, 
and took the same view of its effect as we do of this. 
The cases supporting our view are numerous. Many 
are referred toin3 Am. & Eng. Ene. Law, 426. Our 
own are decisive in its favor. Duke v. Shackleford, 56 
Miss. 552; Burnley v. Tufts, 66 id. 48. It would be a 
most unreasonable interpretation of the contract to 
hold that Dederick’s taking possession of the press 
was an abandonment of his claim to be paid what 
had been promised, and not paid. There is no express 
provision to that effect, and to give such effect to Ded- 
erick’s act is to cause a forfeiture of his right to be 
paid in full, at all events, as promised by the buyer: 
while the other view does justice to both parties, ac- 
cording to their contract, by allowing the seller what 
he was promised, and the buyer what was purchased, 
and treating the press as ib was intended to be, as a 
security for the payment of the stipulated price. Miss. 
Sup. Ct., April 20, 1891. Dederick v. Wolfe. Opinion 
by Campbell, J. 





WILLS—VESTING OF ESTATE—LEGACIES CHARGED 
ON LAND—BOND OF EXECUTORS.—A testator gave the 
interest of $5,000 to his wife for life, and after her 
death the fund to be divided between his two step- 
daughters, providing that in case of the death of either 
or both step-daughters within ten years from the date 
of his will, his sou was to have the use of said 35,000 by 
paying the interest to the children of deceased step- 
daughter or step-daughters, and if said step-daughters 
* should die before the expiration of the above-men- 
tioned ten years, at the expiration of the above- 
mentioned ten years, in case either or both of the” 
step-daughters ‘‘die, the money shall be divided” 
among their children. Held, while the collocation of 
words used by the testator in unnecessarily repeating 
the conditions attached to the payment of the #5,000 
might importa contingent remainder, yet as the gen- 
eral scheme of the will showed an intention that the 
testator’s widow and her daughters were to have suc- 
cessively the use of the #5,000, and that the principal 
sum should be divided equally between said daughters’ 
children ultimately, this condition iu the will attaches 
to the time of payment of the legacy only, and is 
vested iustanter in the children of the step-daughters, 
the time of payment being postponed. (2) In constru- 
ing wills of this class, two rules are to be observed: 
First, aremainder will not be construed to be contin- 
gent merely from the inaccurate and inartificial use of 
expressious importing contingency, if the substance 
and effect of the limitations afford ground for conclud- 
ing that they were not used with a view to suspend 
the vesting; second, that a legacy will be construed to 
be contingent, if clearly so expressed, however absurd 
and inconvenient such a construction may be, and 
however inconsistent with what may be conjectured 
was the testator’s intention. 2 Pow. Dev. 224. To 
these may be added a third rule, that where the ques- 
tion is whether a legacy is vested or contingent, the 
burden of proof is upon those who claim the latter 
construction, and a remainder will not be construed as 
contingent when it can be construed, consistently with 
the testator’s intention, to be vested. Dingley v. Ding- 
ley, 5 Mass. 535. It is also a canon of construction 
that words and limitations may be transposed, sup- 
plied or rejected where warranted by the immediate 
context or the general scheme of the will. A testa- 
tor devised two legacies which vested instanter, but 
were payable in the future, and a residuary devise “ of 
all his estate, realand personal, * * * = after the 
above” legacies ‘‘are paid or secured to be paid.” 
Held, as there had been no express trust to pay the leg- 
acies, and as a general residuary disposition of the es- 
tate was made, the legacies will be a charge on the 
land. (3) Where legacies are “ to be paid or secured 
to be paid,’’ and the time of payment is uncertain, and 
may not be for many years, the executor’s statutory 
bond, which is limited to six years, is not a proper se- 
curity. In Lewis v. Darling, 16 How. 1, the court 
held that whether the legacy was a charge on the 
real estate depended upon the intention of the tes- 
tator, to be collected from the residuary clause 
of the will; the rule being that, where the tes- 
tator gives several legacies, and then, without cre- 
ating an express trust to pay them, makes a gen- 
eral residuary disposition of the whole estate, 
blending the realty and personalty together in one 
fund, the real estate will pe charged with legacies, 
for in such a case the residue can only mean what 
remains after satisfying the previous gifts. The 
court further says that such is the settled law 
both In England and in the United States, citing 
Hill Trustees, 360. See also Bank v. Hays, 12 
Fed. Rep. 663, and Rambo v. Rumer, 4 Del. 
Ch. 9 U.S. Cire. Ct., Dist. Del., May 8, 1891. 
Atmore v. Walker. Opinion by Wales, J. 46 Fed. 
Rep. 429. 
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THE AMERICAN BAR ASSOCIATION. 


'NHE fourteenth annual meeting of the American 

Bar Association will be held at Boston on Wed- 
nesday, Thursday and Friday, August 26, 27 and 28, 
1891. 

The sessions will be held at 10 o’clock A. mM. and 3 
o’clock Pp. M. on Wednesday and Thursday, and at 10 
o’clock A. M. on Friday, at Horticultural Hall, Tre- 
mont street. 

The aunual diuner will take place on Friday evening 
at the Parker House, which will be the general head- 
quarters of the association during the meeting. 

The members of the general council will meet on 
Tuesday evening, August 25, at 8 o’clock, at the Parker 
House. 

The secretary is Edward Otis Hinkley of 215 North 
Charles street, Baltimore, Md., and the treasurer, 
Francis Rawle of 402 Walnut street, Philadelphia, Pa. 





CORRESPONDENCE. 


DELEGATES TO MEETING OF AMERICAN BAR Asso- 
CIATION. 
Editor of the Albany Law Journal: 

Allow me to correct an error into which you seem 
to have fallen in your notice of the meeting of the 
American Bar Association, to be held the latter part 
of this month. The matter was not overlooked at the 
last annual meeting of the New York State Bar Asso- 
ciation. Mr. Van Vechten, who was one of the dele- 
gates to the last meeting of the American Bar Associ- 
ation, after making his report offered a resolution, 
which will be found on page 143 of the fourteenth an- 
nual report, authorizing the president, upon the assent 
of any one member of the executive committee, to ap- 
point not exceeding three delegates to any meeting of 
like associations. I received definite notice of the 
time of the meeting to be held in Boston only a few 
days since, and [intend making the appointments as 
soon as I can ascertain that the persons appointed will 
be able to attend the meeting. It seems quite desir- 
able that the New York State Bar Association should 
be present with a full delegation. Several with whom 
Ihave communicated on the subject have been obliged 
to decline on account of previous engagements. The 
appointments, I trust, will be made and lodged with 
our secretary before your next issue. 

Yours truly, 
G. M. Driven, 


August 8, 1891. President N. Y. S. B. A. 


A CORRECTION. 
Editor of the Albany Law Journal: 

There is a typographical error in the case of “Inre 
Gehriy’s Estate,” as reported 44 Alb. L. J. 108, which 
seeuis to me important enough to correct, for it com- 
pletely alters the sense of the sentence as used, while 
the correct word fully brings out the principle con- 
tended for by me as appellant’s counsel, and decided. 
The error is on page 109, second column, twenty-fifth 
line from top. The sentence as printed is: “It may be 
observed that the very notion of a law, as furnishing a 
rule of government or of conduct, suggests perform- 
ance as a characteristic, and does not involve the idea 
of change.” For performance read permanence. 

Yours respectfully, 
RIcHARD M. Bruno. 
New York, August 8, 1891. 


>-—— 





NOTES. 
NUMBER of the chancellors are still on deck — 
nautically though not judicially speaking—wrest 








ling mostly with matrimonial disturbances—March 4 
1891, a girl named Terhune and a boy named Morton, 
whose united ages are much less than forty, travelled 
to Kenosha and got married. Afterward the girl re. 
turned to her mamma and the boy to his papa. And 
now the little fools want to be divorced. The decreg 
ought to include spanking.—— John Heilen married 
Barbara Heilen some years ago. She was acorn doc 
tor, clairvoyant and fortune teller. Besides this, she 
threw hot water on her husband while he was in bed, 
Because of this and other indignities John asks Judge 
Horton for a divorce. ——Caroline, married with Fred- 
erick Rose in April last, asks a decree of separate 
maintenance because, she says, her Rose mistreats her 
and calls her bad names. — Legal Advertiser (Chi- 
cago). 


To the heat of the climate and malaria, we suppose, 
and the consequent declension of morality on the part 
of all connected with the administration of justice in 
{ndia must be attributed the shameless profligacy in 
the matter of adjournments and postponements of trials 
that characterizes so many of our courts. The one 
virtue expected of courts of small causes is celerity of 
working. And yet we see that the deputation of gen- 
tlemen connected with trade that recently waited on 
the Lieutenant-Governor at Calcutta for the purpose 
of getting the court of Small Causes there punished 
for its misdeeds and generally reformed, complained 
of small causes being adjourned ten and even sixteen 
times, and taking nearly a year to decide! It is grati- 
fying to learn that ‘* His Honor, who seemed to be 
well posted in the details of the subject discussed, 
generally agreed that areform of the procedure was 
necessary. He thanked the deputation for the free 
and open manner in which they had expressed their 
opinions, and promised to give the subject his best 
consideration.” It would have been still more grati- 
fying to learn that His Honur had promised to hang 
somebody, and to go home then and there and fetch a 
rope for the purpose. It is not the procedure that 
needs reform, but the judges who neglect their duty 
and care nothing for the cry of the suitors, i. e., the 
people at large.—/ndian Jurist. 


Any American who goes abroad this year will do 
well to visit a remarkable historical collection now 
to be seen in the German exhibition of London. This 
collection was made by a Franconian nobleman who 
had it set up in the town hall of Nuremberg. He spent 
years in making it. The central jewel, the Kohinoor 
of the collection, is one of the most awful graven 
images it ever entered into the heart of men to con- 
ceive. This is the world-famous Liserne Jungfrau, the 
“Tron Maiden’’ of Nuremberg. This monstrous in- 
vention was an improvement in ferocity upon the 
brazen bull into which the ancient tyrant, after heat- 
ing it red hot, was wont to thrust his naked victims. 
Many Americans have seen the Iron Maiden; all 
Americans ought to see her. The sight is an excellent 
tonic for young Yankees of both sexes suffering from 
overculture, and seduced into a fit of moonlit media- 
valism by the picturesque and romantic attractions of 
such “ quaint old towns of art and song” as the city 
of Hans Sachs and Albert Durer. For the Iron Maiden 
was no ingenious toy devised to amuse the idle and 
frighten the thoughtless into good behavior. Clasped 
in her stifling embrace, pierced in all parts of the bhu- 
man body not absolutely vital by the sharpened spikes 
set into the steel valves which had closed upon him a 
living man, many a wretch yielded up the ghost in 
torments not to be conceived of adequately save by 


rn 


the imagination of an Edgar Poe. And this not by 


the edict of adespot mad with unbridled power, but 
in the normal course of justice, as justice was under- 
stood and administered during the *‘ good old times.” 
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CURRENT TOPICS. 





ERHAPS the most prolific and not the least ju- 
dicious of current writers upon legal topics is 

Mr. T. B. Browning of Toronto, Canada, and not the 
least of his services to the bar of our country as well 
as his own is his article on ‘‘The Publication of 
Case Law,” in the last number of the Canadian Law 
Times. As is well known to our readers, this is a 
subject on which the editor of this journal has 
“ yiews,” and we are glad to find the views of this 
vigorous Canadian writer in substantial harmony 
with our own. Mr. Browning pleads for the official 
publication of al/ current decisions of courts of last 
resort, contending that these decisions are even 
more authoritative and more pregnant with conse- 
quences than public statutes, which are published 
by the State as a matter of course, while the decis- 
ion of the court which breathes into a statute the 
breath of life and gives it substance and meaning 
may by the whim of a reporter remain unpublished. 
And the chief value of decisions being to serve as 
precedents for future decisions, as foundation stones 
on which to rear the structure of legal principles 
yet to be developed, the writer contends also that 
no man, no matter how learned in the law and how 
gifted with judgment, can safely be intrusted with 
the task of selecting and determining which of the 
decisions of the courts shall be published to serve 
as such precedents for the time to come, and which 
shall be suppressed as of no value. He too laments, 
as we have so often done, ‘‘the bulkiness of case- 
law, its frequent repetitions, useless aggregations of 
fact and general unwieldiness.”” But his remedy is 
not to reduce the number of reports by any ar- 
bitrary process of discrimination and rejection, but 
to render the lawyer’s task in the examination of 
authorities more sure and easy by improved head- 
notes and better digested digests. We would add 
to these recommendations the suggestion that coun- 
sel’s briefs are properly no part of the report of a 
case, and that, if preserved at all, they should be 
teduced to a mere skeleton, with citation of only 
such cases as are actually in point. Our views on the 
subject of dissenting opinions have frequently been 
expressed, but our English brethren are greater sin- 
ners than we are in that respect. And why English 
judges should pile ‘‘ Pelion upon Ossa” by heaping 
up concurring opinions, we must confess ourselves un- 
able to understand. Our American practice of a 
single opinion, expressing the views of the majority 
of the judges, and by open discussion or simple ac- 
quiescence becoming the opinion of the court, is far 
better. It gives to the words of the learned judge 
by whom it is written the added weight of his asso- 
ciates’ learning and authority, and thus acquires a 
weight which the opinion of a single judge, no 


Voi. 44 — No. 8. 





matter how strong and influential, could possibly 
have. The fire of the English judges is scattering, 
and therefore less effective than our more concen- 
trated shot. 


But the remedies above discussed are but pallia- 
tions of a situation which would be intolerable if 
there were no more radical cure. These deal only 
with the volume of current decisions, which proba- 
bly we cannot greatly lessen by any device within 
our reach. The difficulty lies not here, but with the 
monstrous mass of precedents, numbering thousands 
of volumes, already accumulated, and which the 
practitioner must read as he runs. The relief de- 
manded is relief from this burden, and it is to this 
that the reformer of the common law must first ad- 
dress himself. Two methods of relief are suggested 
by the author of the article referred to —first, the 
republication in condensed form, and with the omis- 
sion of obsolete matter, of the older case law, and, 
second, codification. We have recently (44 Alb. L. 
J. 28) commended Sir Frederick Pollock’s series of 
‘** Revised Reports,” which will, when completed, 
give the law of six hundred and twenty-seven vol- 
umes of existing reports in fifty volumes; and it is 


sasy to see how, by a periodical revision of the case 


law of England and the United States, in the spirit 
and on the lines of this experiment, the lawyer's 
labor in dealing with the mass of precedents upon 
which his work must be based may be greatly 
diminished. But left, as it probably must be, to 
private initiative, with a very indifferent prospect 
of pecuniary reward for the enormous labor in- 
volved, not even this very inadequate solution of 
the problem is likely to be very extensively applied. 
Admirable and praiseworthy as it is, we do not look 
for a speedy repetition of Pollock’s heroic experi- 
ment. There remains, then, only one possible 
measure of relief, and that is to enact the law of 
these innumerable precedents into a code. 


We do not propose to disturb the serenity of the 
lawyer’s vacation by projecting into his conscious- 
ness a code discussion, But we cannot refrain from 
reminding our Canadian brother that his ‘‘New 
York friends,” who ‘in codifying their system 
would do the work so completely as to be inde- 
pendent of amendment, and never call for ‘tinker- 
ing’ more,” exist only in his vivid imagination, 
We know something of the men who are engaged 
in the struggle for a reformed legal system in this 
State, but we have yet to find one who believes that 
‘the rule now established shall prevail to the latest 
generation,” or who would ‘abolish our doctrine 
of precedents,” or compel our judges, ‘‘ under pen- 
alty, to decide every case entered in court accord- 
ing to the Code, whether the case be provided for 
or not.” Tt is not necessary to worship the common 
law, and to regard it, with all its enormities, as a 
thing too sacred to touch with reforming hand, in 
order to appreciate the advantages of our system of 
law, based on precedents, over the rigid, inflexible 
systems of continental Europe that have never 
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known the method and the spirit of the common 
law. This spirit and method — the altogether and 
only admirable features of our system — will still 
remain and, in undiminished vigor, govern the fur- 
ther development of our legal system. The man — 
if such there be — who believes that the codes for 
which we are contending in this State should, or 
ever would, impose upon us a cast-iron system and 
method, like that of the Code Napoleon, knows 
very little of the issues of that contest and has no 
part init. But our author is sound on the main 
question, and we shall therefore have less difficulty 
in overlooking his blunder relative to the move- 
ment for reform among us. He declares codifica- 
tion to be the only effectual mode of dealing with 
the problem of case law, and says: ‘‘ Since Macau- 
lay reduced the English criminal law of India to 
definite expression, codification has earned the sup- 
port of the foremost English lawyers, and is rapidly 
recasting our whole system;” and he gives this 
summary view of the progress of the movement: 
* Codification has passed beyond the pale of mere 
experiment. India would not willingly go back to 
the codeless mass of precedent she enjoyed fifty 
years ago. Several States in the adjoining Union 
have made distinct efforts toward codification. The 
mother country codified her law of bills and notes 
in 1882, and has lately subjected partnership to the 
same ordeal. Several other codifying bills await 
but the subsidence of the Irish fever to be enacted, 
Last year Canada took her first step in the new 
movement. The minister of justice promises a codi- 
fication of the criminal law for next session, In 
course of time, no doubt, Mr. Mowat will apply the 
same method to property law and civil rights. Face 
to face with fact, the new departure has proved its 
usefulness; its success is no longer open to ques- 
tion.” 


Never was there a juster proverb than the modern 
sentiment that an indictment will not lie against a 
whole people. Perhaps there is in the economy of 
nature no more astonishing spectacle than that of a 
private individual summoning a foreign nation be- 
fore the bar of his judgment and summarily con- 
demning it for high crimes and misdemeanors, Our 
readers will be interested to learn that we, the peo- 
ple of America, have been thus summoned, tried 
and convicted by Mr. N. J. D. Kennedy, of Edin- 
burgh, Scotland. Ours not to reason why, ours not 
to make reply, ours but to do and die! So into the 
valley of death, into the mouth of hell, into the 
awful presence of Kennedy, have we been swept by 
inexorable fate, and there has our doom been pro- 
nounced, But if the American people, not having 
the fear of the Scotch jurist, but rather of God, be- 
fore their eyes, would know the head and front of 
their offending, it is this: they have made Judge 
Lynch and his court the capstone. of their judicial 
system. ‘‘In several of the States there prevails a 
higher, or at least a stronger law ” than that of the 
text-books, ‘‘found in no Constitution, formed by 
no statute, on which Kent, Story and Wharton are 
silent, which is implicitly obeyed by the inhabi- 








tants, sets the law of the land at open defiance, and 
now asserts a claim to international recognition.” 
‘Tt isnamed Lynch Law,” says our self-constituted, 
righteous judge, and ‘‘it has the same title to be 
called law that devil-worship has to be called relig- 
ion.” And then he goes on and gives a sensational 
and highly-colored account of the recent orgie of 
crime at New Orleans, most of the facts of which 
were taken from an article in the Revue des Deuz 
Mondes, and proceeds to the easy and happy con- 
clusion that the state of affairs there disclosed is 
characteristic of the whole of this savage country, 
and that in all of the United States there is obésery- 
able a well-defined tendency ‘‘ toward erecting the 
casual will of any temporary majority into a stand- 
ard of right and wrong.” THe conclusively proves 
the truth of this conclusion by citing the case of 
the martyred Lovejoy (A. D. 1836), of Joe Smith, 
of blessed memory, and two sensational newspaper 
accounts (never believed, and both afterward dis- 
proved) of an alleged thief who was dipped in pe- 
troleum and burned to death, and of a young girl 
who was “stripped entirely naked and tied face 
downward on a log and whipped ” to death, for the 
crime of marrying a clergyman against the wishes 
of his daughters. He cites certain veracious news- 
paper statistics also, to show that in the five years 
from 1884 to 1889 “five hundred and fifty-eight 
persons were exccuted by the law of the land, while 
nine hundred and seventy-five met death at the 
hands of Judge Lynch, sixty of these in one county 
within less than two years.” Now we presume 
that no one will suspect us of undue partiality for 
the mob which slaughtered the hapless victims of 
the popular suspicion and wrath in New Orleans 
last winter, and we have never been accused of 
being partizans of the eminent but arbitrary judge 
whose dominion is here criticised, but we do desire, 
in a respectful but most emphatic manner, to pro- 
test against the style of criticism in which the ob- 
scure writer of the article in question has indulged. 
Indeed it is a matter of some surprise to us that the 
Juridical Review, a journal of recognized standing, 
should have admitted such a ridiculous production 
to its columns. Surely something is due, even ina 
Scotch law magazine, to the sense of humor of its 
readers. 


The Indian Jurist calls attention to a recent de- 
cision of the English Court of Appeal, which prom- 
ises to seriously modify the accepted doctrine of 
remedy by injunction for enticing away a servant. 
The case is that of Whitwood Chemical Co. v. Hard- 
man, and the facts were as follows: The defendant 
was manager of plaintiffs’ business, and was under 
agreement to give his whole time to their service. 
While so employed he was induced to become a di- 
rector of a rival company in the neighborhood, 
whereupon plaintiffs applied to the court for an in- 
junction restraining him from so doing. The writ 
was issued, but an appeal was taken, and the Court 
of Appeal said that this went further than any pre- 
vious decision; that defendant had never con- 
tracted not to set up a rival business, and that the 
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case of Lumley v. Wagner was an anomaly. The 
Court of Appeal accordingly allowed the appeal of 
defendant against the injunction. We await the 
full report of this decision, which appears to alter 
the case law on this subject. It must be admitted 
that several authorities have felt much difficulty in 
the principle of Lumley v. Gye. Mr. Justice Cole- 
ridge dissented in that case, and his son, Lord Cole- 
ridge, dissented in Bowen v. Hall. At page 479 of 
the second edition of the Law of Torts Sir Frede- 
rick Pollock expresses doubt concerning Lumley v. 
Gye, and appears to think that the principle will be 
followed only in cases of malice. 


—_—.__——— 


NOTES OF CASES. e 





N Helfrich v. Catonsville Water Co., Court of Ap- 
peals of Maryland, June 16, 1891, 22 Atl. Rep. 

72, it was held that one who owns land through 
which a stream flows may pasture his cattle thereon, 
though they ‘befoul the water, and thereby injure 
the water company which is engaged in supplying 
fresh water from the stream below. Bryan, J., said: 
“The rights of riparian owners are well under- 
stood, and there is a general concurrence of opinion 
in the courts as to the manner in which they must 
be exercised. The law on this subject is strictly in 
accord with the common sense and general con- 
venience of mankind. The owner of land has a 
right to the use of a stream of water which flows 
through it for all useful and reasonable purposes. 
This use is not an easement, but is an incident to his 
property in the soil; a necessary, inherent and in- 
separable portion of his ownership. But there was 
an equality of right in other riparian owners above 
and below him on the same stream; and from the 
necessary conditions of the case, they must not use 
the water to the prejudice of each other’s rights, 
Hence difficult questions frequently arise, not as to 
the ascertainment of the principle of decision, but 
as to its application to interests which are in col- 
lision. It is laid down in general terms that every 
owner has the right to enjoy the stream of water 
which flows through his land in its natural state, 
without diminution to its flow, quantity or purity. 
It is also held with like generality of statement that 
any defilement or corruption of the water which pre- 
vents its use for any of its reasonable or proper pur- 
poses is an infringement of the rights of riparian 
owners which will entitle them to a remedy suited 
to the nature of the case. But all abstract rules are 
subject to considerable modification, when they are 
applied to the exigencies of human life. The right 
to the use of a stream of water in its natural purity 
cannot override other co-equal and co-existing 
rights; it must certainly yield to those of a more 
absolute and unqualified character. The tillage of 
the soil and the tending of flocks and herds were 
the earliest occupations of the human race. The 
husbandman soweth his seed and gathereth the har- 
vest to furnish us with food, and the flocks and 
herds bring forth their increase for our use. It 








would be most unnatural and unwise to put any 
unnecessary restrictions on those pursuits which 
furnish the world with the means of subsistence. 
We must confess that the right of a man to culti- 
vate his own fields, and to pasture his cattle on his 
own land, is of an original and primary character, 
and that it would be oppressive to interfere with the 
free exercise of it, except under a necessity caused 
by grave public considerations. The washings from 
cultivated fields might, and probably would, carry 
soil and manure into streams of water, and make 
them muddy and impure. And so the habits of 
cattle according to their natural instincts would 
lead them to stand in the water and befoul the 
stream. But nevertheless the owners of the land 
must not lose the beneficial use of it. The incon- 
veniences which arise from the pollution of the 
water by these causes must be borne by those who 
suffer from them. The ordinary requirements of 
domestic life diminish the purity of the atmos- 
phere, but as long as these causes are within the 
limits of reason and necessity the law recognizes no 
ground of complaint against them, The reasonable 
and proper exercise of acknowledged right by one 
man may, and often does, work annoyance and loss 
to another, but rights cannot be forfeited for this 
reason. So far as we can see from the record, there 
was nothing unreasonable or unusual in the way in 
which the cattle were pastured in this lot. If Hel- 
frich had wantonly or recklessly befouled the water 
of the stream, or had harassed the water company 
or injured its business by an immoderate and ex- 
cessive exercise of his acknowledged rights, he 
would justly havé been responsible for his conduct. 
But nothing of this kind can be justly attributed to 
him. He seems to have used his pasture as all men, 
time out of mind, have done in like cases. We are 
not unmindful of the vast number of cases where 
persons have been enjoined from committing nui- 
sances in running streams, and from depositing or 
permitting to be deposited in them noxious, delete- 
rious or unwholesome matter, and from any unlaw- 
ful or unreasonable thing which impairs the legiti- 
mate use of the water by riparian owners. Nor 
have we overlooked the numerous cases where it 
has been held that certain kinds of manufacturing 
establishments have infringed the vested rights of 
such owners. Our opinion is placed on the distinct 
ground that Helfrich was using his pasture lot in a 
reasonable manner, and that he had a right so to use 
it. His right was not in any way abridged by the 
incorporation of the water company and the estab- 
lishment of its works. And it was not inthe power 
of the Legislature to abridge it. It is a right of 
property protected by the declaration of rights.” 


In Hill v. C. F. Jewett Pub. Co., Supreme Judicial 
Court of Massachusetts, June 26, 1891, the president 
of a corporation was allowed by the other directors 
to have possession of the corporate seal and the cer- 
tificate book, after they had known him to break 
his promise of pledging certain shares to them. The 
by-laws provided that all certificates should be 
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signed by the president and the treasurer. The 
president issued fraudulent certificates to himself, 
forging the treasurer's signature, and pledged the 
certificates to secure his individual debt. Held, that 
the corporation had not been guilty of such negli- 
gence as would make it liable for the certificates. 
C. Allen, J., said: ‘‘We are not aware that it is 
customary for corporations in this country to keep 
their seals or books of certificates in such a way that 
access to them can only be had when two or more 
officers are present. The chief safeguard in respect 
to the certificates is the necessity of two signatures; 
and accordingly when one who has had confidence 
reposed in him has availed himself of his opportu- 
nity to commit a fraud upon others by means of for- 
gery, it has usually been held in England that the 
loss was not a natural or probable result of the con- 
fidence thus reposed, even though it showed care- 
lessness, and that it was too remote to be properly 
chargeable upon those who were thus careless in re- 
posing the confidence. Bank of Ireland v. Evans’ 
Charities, 5 H. L. Cas. 389; Mayor, ete., of England 
v. Bank of England, 21 Q. B. Div. 160, 176; Swan 
v. North-British Australasian Co., 2 Hurl. & C. 175, 
189. See also Vagliano v. Bank of England, 22 Q. 
B. Div. 103, 117, on appeal, 23 id. 243, 255, 263. 
The plaintiffs rely much on Shaw v. Mining Co., 13 
Q. B. Div. 103, which in many of its general features 
much resembles the present case, but with certain 
differences. In that case the secretary of the de- 
fendant company issued a certificate of shares, with 
the name of a director forged by himself. The per- 
son to whom it was issued bought shares on the 
market, through a broker, who received a transfer 
signed by the secretary, accompanied by what pur- 
ported and in all respects appeared to be a regularly- 
issued certificate of those shares, These were de- 
posited at the company’s office, with the request 
for the issue of a new certificate in the usual way. 
The new certificate was issued in the usual form by 
the secretary, but the signature of a director, which 
was required, was forged. It was a part of the reg- 
ular and authorized duty of the secretary to receive 
and examine transfers and certificates of shares, to 
have transfers registered, to procure the prepara- 
tion, execution and signature of certificates, with all 
requisite and prescribed formalities, and thereupon 
to issue them to the persons entitled to receive them. 
Moreover the company, after the issue of the certifi- 
cate, paid a dividend thereon by check signed by 
the secretary and two directors. The decision of 
the case, which was not heard before the Court of 
Appeal, was placed on the ground that the com- 
pany had made it the duty of the secretary to pro- 
cure the preparation, execution and signature of 
certificates with the prescribed formalities, and 
thereupon to issue them to the person entitled to 
receive them. The principal fact .upon which the 
decision turned is wanting in the case before us. 
The president of the defendant corporation was not 
the proper officer to issue certificates, and the cer- 
tificates which the plaintiffs received did not come 
from the office of the defendant in regular course of 








business, but they were received by the plaintiffs 
under private and personal transactions between 
themselves and Jewett, the president. The plain- 
tiffs however contend that the previous and known 
misconduct of Jewett had been such that it distin- 
guished the present case from others, and that by 
reason thereof the defendant should be held respon- 
sible for his acts. * * * On the whole, we find 
nothing to show that the corporation or its other 
members had reason to suppose from what Jewett 
had done that he would be likely to issue forged 
certificates of shares, if allowed access to the 
certificate book and seal of the corporation; and ac- 
cordingly it is not to be held responsible for his 
criminal fraud, as for an act made possible by its 
negligence. In the cases heretofore determined by 
this court,*where a corporation was held responsible 
for the fraudulent issue of shares, the certificates 
were in fact signed by the proper officers, whose 
signatures were required, and there was carelessness 
on the part of the president in leaving certificates 
signed in blank by himself with the treasurer, and 
also carelessness on the part of other officers of the 
company. Allen v. Railroad Co., 150 Mass, 200.” 


In Quinn v. Complete Electrie Construction Co., 
United States Circuit Court, Southern District of 
New York, May 23, 1891, 46 Fed. Rep. 506, on 
motion for a new trial, it was held that where the 
plaintiff was injured by the negligence of a truck- 
driver in the employment of defendant, but who 
was on that day serving another company under a 
contract which defendant had made with the latter 
to furnish it daily with a horse, truck and driver, 
defendant, and not the other company, is liable for 
the injury. Wallace, J., said: ‘‘The rule of re- 
spondeat superior rests on the power which the su- 
perior has aright to exercise, and which, for the 
protection of third persons, he is bound to exercise 
over the acts of his subordinates, It does not ap- 
ply to cases where the power of control does not 
exist, and the power does not exist when the pri- 
mary employer has no voice in the selection or re- 
tention of the subordinate. The following citations 
illustrate the application of the rule: Laugher v. 
Pointer, 5 Barn, & C. 560, was an action to recover 
damages done to plaintiff's horse. The defendant 
owned a carriage, and hired of a stable-keeper a 
pair of horses and a driver to draw it for a day ora 
short time. The injury was done through the care- 
lessness of the driver, while the owner of the car- 
riage was riding in it. The plaintiff was nonsuited, 
on the ground that the driver was the servant of the 
stable-keeper, and not of the owner of the carriage. 
In Quarman v. Burnett, 6 Mees. & W. 497, the de- 
fendant owned the carriage, and hired a pair of 
horses and the driver for a short time, during which 
an injury was done to the plaintiff’s horses. It was 
held that the defendant was not liable, the court 
stating: ‘That person is undoubtedly liable who 
stands in the relation of master to the wrong-doer; he 
who has selected him as his servant, from the knowl- 
edge of or belief in his skill and care, and who 
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could remove him for misconduct, and whose orders 
he was bound to receive and obey.’ Littledale, J., 
said: ‘He was the servant of one or the other, and 
not the servant of one and the other. The law does 
not recognize a several liability in two principals.’ 
In Jones v. Mayor, etc., 14 Q. B. Div. 890, one Dean 
contracted with the defendant to furnish a horse 
and driver to draw a watering-cart belonging to de- 
fendants, under the supervision of inspectors em- 
ployed by defendants, whose duty it was to direct 
the drivers of the watering-carts when and where to 
water the streets. As their order was necessary for 
this purpose, the inspectors had authority and con- 
trol over the drivers of the carts. The plaintiff’s 
carriage was injured through the negligence of the 
driver furnished by Dean. The court held that he 
could not recover of defendants. In Michael v. 
Stanton, 3 Hun, 462, one Hinkley was employed by 
Gilbert, who sent him to cart goods for the defend- 
ant, and told him where to load. The court said: 
‘The defendant did not employ Hinkley, and had 
no power to discharge him. This is the only test 
by which to: determine which is the master, and as 
such liable to the person injured.’ In Fenton v. 
Steam-Packet Co., 8 Adol. & E. 835, a steam vessel 
was under a charter-party for six months, for the 
conveyance of goods from Newcastle and Goole, or 
such other coasting stations as the charterer might 
from time to time employ it in, the owners to keep 
it in order and appoint the crew, but the crew to be 
paid by the charterer, as also all disbursements. 
The charterer did not interfere with the navigation 
of the vessel, but while he was on board, through 
the negligence of the crew, it ran against the plain- 
tiff’s boat. In a suit for the injuries the court held 
that the owners were liable. In Dalyell v. Tyrer, 
28 Law J. Q. B. 52, a ferry-man hired from the de- 
fendant, for one day, a steam-tug and crew, to assist 
him in carrying passengers across. The ferryman 
received the fares, but the defendant hired and paid 
the crew. By the negligence of the crew the plain- 
tiff, while being carried over the ferry, was hurt, 
and it was held that he was entitled to recover 
against the defendant. These authorities justify 
the instructions given to the jury in the present 
case.” 





CONSTITUTIONAL LA W—INTER-STATE COM- 
MERCE—POLICE POWER—NATURAL GAS 
—PRESSURE IN PIPES. 


INDIANA SUPREME COURT, JUNE 20, 1891. 





JAMIESON V. INDIANA NATURAL GAS AND OIL Com- 
PANY. 


Act of Indiana of 1891, prohibiting the transportation of nat- 
ural gas through pipes at a greater pressure than three 
hundred pounds per square inch, or otherwise than by its 
natural flow, is a valid exercise of the police power of the 
State, since natural gas is an intrinsically dangerous 
substance; and the Legislature having determined what 
pressure is reasonable and safe, the courts cannot review 
its action. 

The court will take judicial notice of the fact that natural 
gas isan inflammable and explosive substance, intrinsi- 
cally dangerous. 


Le 





The act, being merely a regulation of the use of property, is 
not a taking of it, within the meaning of the Constitution 
of Indiana, article 1, section 21, prohibiting the taking of 
property without just compensation, nor does it impair 
any vested right, nor conflict with the Constitution of the 
United States, fourteenth amendment, providing that no 
State shall deprive any person of property without due 
process of law. 

The act upon its face showing no purpose to usurp the Fed- 
eral power over inter-State commerce, and applying to all 
persons without discrimination, and being solely for the 
purpose of regulating the use of a characteristically local 
and intrinsically dangerous product, and nota prohibition 
of its transportation, is not a regulation of inter-State 
commerce within the meaning of the Constitution of the 
United States, article 1, section 8, subdivision 3, provid- 
ing that Congress shall have power to regulate commerce 
among the several States, although its effect may inci- 
dentally be to prevent the transportation of gas into an- 
other State. 

Distinguishing State v. Mining Co., 120 Ind. 575, and Leiaey v. 
Hardin, 135,U. §. 100. 


PPEAL from GCircuit Court, Porter county, Wil- 
liam Johnston, J. 

Complaint by Egbert Jamieson, a stockholder in the 
Indiana Natural Gas and Oil Company, for an injune- 
tion to prevent the company from carrying out a con- 
tract alleged to have been in violation of law. There 
was a demurrer to the answer, which the trial court 
carried back to the complaint, and sustained as a de- 
murrer thereto. Plaintiff appeals. 


Walter D. Holt, for appellant. 


W. E. Niblack, Addison C. Harris and Linton Coz, 
for intervenors. 


Bell & Morris, Morris & Barrett and Winter & Elam, 
for appellees. 


Exuiotrt, J. The complaint of the appellant states 
these material facts. [Omitted.] 

It is obvious from what we have said that the cen- 
tral question here presented and here to be decided is 
this: Is the provision of the act of March 4, 1891, pro- 
hibiting the use of more than the natural pressure, or 
an artificial pressure exceeding three hundred pounds 
to the square inch, invalid, because it violates the Con- 
stitution of the United States or of the State of Indi- 
ana? The validity of that provision, and of that pro- 
vision alone, demands our judgment. If the Legisla- 
ture of Indiana has no power to require that the pres- 
sure put upon natural gas poured into pipes shall not 
exceed three hundred pounds where artificial pressure 
is employed, the contract between the two corpora- 
tions is legal, and the complaint is bad; if it has such 
power the complaint is good. The question, as the 
record presents it, is one of power. With questions of 
policy or expediency the courts have no concern. Li- 
cense Tax Cases, 5 Wall. 462; Hedderich v. State, 101 
Ind. 564. If a subject is within the legislative power, 
the question whether that power is wisely or unwisely 
exercised is not a judicial one. If the power exists, 
then the Legislature must determine the mode of its 
exercise, unless the mode is prescribed by the organic 
law. If, todescend from a wide generalization to a 
narrow one, a subject is within the police power of the 
State, the question as to what regulations are proper 
and needful is oue for legislative consideration and de- 
cision. It isacardinal principle of law that legislative 
discretion cannot be controlled by judicial decisions, 
and is not subject to judicial surveillance. Legal T'en- 
der Cases, 12 Wall. 457-561; State v. Haworth, 122 Ind. 
462-467. It must be true therefore that if the Legisla- 
ture of Indiana has power to regulate the pressure that 
shall be put upon natural gas taken from wells in this 
State, and conducted into pipes laid in the soil of the 
State, it has, presumptively at least, power to deter- 
mine what limit the public safety requires to be placed 
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upon the pressure employed. The question as it comes 
to us is not a broad one, involving the authority of the 
Legislature arbitrarily to enact a law destructive of 
property or commercial rights under the guise of exer- 
cising police power; for here there is regulation and 
not destruction. If artificial pressure is resorted to, 
it must as the statutes declare not exceed three hun- 
dred pounds to the square inch; and there is nothing 
in the complaint justifying the inference that this is 
an unreasonable regulatiou, or one made to accomplish 
an unlawful object. There are no facts presented war- 
ranting the inference that such a pressure is not rea- 
sonable, oris not demanded fur the public safety. As 
the regulation prescribed by the statute is not one 
which appears on its face to be destructive of com- 
mercial interests or property rights, and as there is 
nothing in the complaint indicating a purpose to op- 
press or destroy, we cannot, nor cau any court, pre- 
sume that there was any other purpose than the just 
one of regulating the use of essentially dangerous 
property for the good of the community. As there is 
power to regulate the use of property, the measure 
of regulation must toa very great extent be within the 
discretion of the Legislature. If it is not true that the 
Legislature may not put some limit upon the pressure 
employed, then those who transport natural gas may, 
at their pleasure, employ an unlimited degree of 
pressure, no matter to what extent persons and prop- 
erty are endangered. [If it is not true that the Legis- 
lature may, in the exercise of its discretion, and 
within the scope of its power, determine what the 
pressure shall be, then no orgau of government can 
determine it. If it be conceded that there is no legis- 
lative power to determine the question, and that it 
may be determined as particular controversies arise, 
then the whole matter would depend upon the de- 
cision of individual judges or particular juries, and we 
should have acts criminal in some localities and inno- 
cent in others. But principle and authority forbid 
that the legislative judgment shuuld be disregarded. 
As the question is presented in this case, it is power 
or no power. As the record stands, there is no mid- 
dle course; for we may not assume, in the abseuce of 
facts, that there was oppression or usurpation. It 
must be true that the provision of the act of 1891 regu- 
lating the pressure is within the power of the Legisla- 
ture, or it must be true that the Legislature is abso- 
lutely destitute of power over the subject. The plead- 
ing upon which we give judgment in this instance 
does not require us to decide how far the Legislature 
may go ip regulating the use of property not intrinsi- 
cally dangerous. A distinctive and conspicuous feature 
of this case is that the property upou which the statute 
operates is dangerous, and is of an extraordinary 
species and nature. That natural gas is a dangerous 
agency isa matter of common knowledge, and hence 
courts take judicial notice of that fact. We know, as 
the Legislature knew, and as every one knows, that 
natural gas is in a high degree inflammable and explo- 
sive. Surely no court would require evidence to in- 
form it that artificial gas will ignite and explode, or 
that gunpowder and dynamite are intrinsically dan- 
gerous; and yet with quite as much propriety might 
it be claimed that without evidence a court cannot 
know the qualities of any of the things named, as to 
claim that a court cannot take judicial notice of the 
qualities of natural gas. But we need not at this 
place discuss this phase of the subject at length, for the 
adjudged cases very clearly show that the courts will 
take judicial notice of the qualities of such things as 
artificial gas, kerosene, gunpowder, dynamite or the 
like. Lanigan v. Gas-Light Co.,71 N. Y. 29; Wood v. 
Insurance Co., 46 id. 421; Com. v. Peckham, 2 Gray, 
514; Schlicht v. State, 56 Ind. 173; Frese v. State (Fla.), 
2 South. Rep. 1; State v. Hayes, 78 Mo. 308; Lohmun 
v. State, 81Ind.15. We may however add that courts 








take judicial notice that natural gas is so fara necessity 
that the right of eminent domain may be invoked by 
acorporation to obtain « right of way for its pipes, 
Stute v. Mining Co., 120 Ind. 575; Mining Co. v. Town 
of Elwood, 114 id. 382, and cases cited. It would be un- 
reasonable to hold that the courts know judicially that 
natural gas isa public necessity so far as to warrant 
the exercise of the right of eminent domain, and yet 
hold that they do not know that it is inflammable and 
explosive. Knowing the one thing they must know 
the other. We hold without hesitation that natural 
gus is so dangerous that its use may be made the sub- 
ject of a police regulation. Decision after decision 
recognizes the principle we have stated, and upholds 
laws regulating the use of property. Powell v. Penn- 
sylvania, 127 U. S. 678; Dent v. West Virginia, 129 id, 
114; Slaughter-House Cases, 16 Wall. 36; In re Quong 
Woo, 13 Fed. Rep. 229; Vick Wo v. Hopkins, 6 Sup. 
Ct. Rep. 1064; Electric-Light Co. v. City and County of 
San Francisco, 9 Ry. Cas. 494; State v. Wordin, 56 
Conn. 216; Eastman v. State, and authorities cited, 
109 Ind. 278. We conclude vur discussion of this point 
by quoting from a recent opinion of the Supreme 
Court of the United States: ‘*Some occupations,” 
said that great court, ‘‘ by the noise made in their pur- 
suit, some by the odors they engender and sume by the 
dangers accompanying them, require regulation as to 
the locality in which they shall be conducted. Some 
by the dangerous character of the articles used, manu- 
factured or sold, require also special qualifications in 
the parties permitted to use, manufacture or sell them. 
All this is but matter of common knowledge.” Crow- 
ley v. Christensen, 11 Sup. Ct. Rep. 138. So far as the 
facts placed before us by the confessed allegations of 
the complaint will enable us tou judge, there is nothing 
unreasonable iu so regulating the pressure us to keep 
it down to three hundred pounds to the square inch. 
If the facts were such as to enable us to declare, as 
matter of law, that such a regulation was oppressive, 
unreasonable or subversive of commercial rights, we 
should perhaps have a different question to determine; 
but in the pleading upon which we pronounce judg- 
meut there are no facts warranting any inference lead- 
ing to the overthrow of the statutory provision here 
involved upon avy such ground. When a case arises 
wherein it legitimately appears that, under the pre- 
text of enacting a police regulation, the Legislature 
usurps power, invades property or commercial rights, 
then the courts will have to deal with questions differ- 
ent from those presented in this case. 

The public safety and welfare is the highest consid- 
eration in all legislation, and to this consideration 
private rights must yield. No man has aright to so 
use a dangerous species of property as to put the safety 
of others in peril. Liberty does not imply the right 
of one man to 80 use property as to endanger the prop- 
erty of others, nor does ownership imply any such 
right. Thisis radimental. It must therefore be true 
that the owner of property of such a dangerous na- 
ture as to require regulation to prevent injury wo 
others can have no right paramount to the police 
power. Itis not too much to say that, as against the 
police power, there is no such thing as ja vested right. 
If the position of appellees’ counsel is tenable, then af- 
ter a corporation has invested money in natural gas 
pipes, machinery and appliances, there can be no sub- 
sequent legislation, although the use of the pipes 
bought might put in peril towns, houses and even bu- 
man life along the entire line. The law is subject to 
no such reproach as arule like that for which appellees 
contend would bring upon it. No investment, how- 
ever great, can so vest aright as to preclude che just 
exercise of a great governmental power, such as that 
under which regulations for the protection of the 
health and safety of persons are enacted. This prin- 
ciple is supported by many decisions. In Beer Co. v. 
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Massachusetts, 97 U. 8. 32, it was said: “If the pub- 
lic safety or public morals require the discontinuance 
of any manufacture ‘or traffic, the hands of the Legis- 
lature cannot be stayed from providing for its discon- 
tinuance by any inconvenience which individuals or 
corporations may suffer.” An emphatic and an un- 
answerable demonstration of the principle was given 
in Mugler v. Kansas, 123 U. 8. 623; given too in cases 
where many thousands of dollars of property was ren- 
dered worthless. This principle has found expression 
in lottery cases, in cases respecting noxious trades and 
in cases respecting the use of dangerous articles. 
State v. Woodward, 89 Ind. 110; Stone v. Mississippi, 
101 U. S. 814; Railroad Co. v. Richmond, 96 id. 521; 
New Orleans Gas-Light Co. v. Louisiana, etc., Co., 115 
id. 650-672;. Fertilizing Co. v. Hyde Park, 97 id. 659; 
State v. Addington, 77 Mo. 116; Stickrod v. Com., 86 
Ky. 285; Welsh v. State, 126 Ind. 71; Day v. Wood- 
worth, 18 How. 363. <A familiar application of the 
principle is that made in the great uumber of cases 
which hold that railway companies may be compelled 
to fence their tracks. The decisions everywhere prove 
that the police power may sleep, but it does not die. 
The question when the dormant power shall be 
aroused is, as we have suggested, one for legislative de- 
cision. ‘‘ Under our system,” said the court in Mug- 
lerv. Kansas, ‘* that power is lodged with the legisla- 
tive branch of government. It belongs to that depart- 
ment to exert what are known as the ‘police powers 
of the State,’ and to determine primarily what meas- 
ures are needful or appropriate for the protection of 
public morals, the public health or the public safety.” 
It isa mistake to suppose that regulating the use of 
property under the police ‘power is a taking without 
process of law. This seems so clear that it is hardly 
necessary to cite authorities; but nevertheless we can- 
not forbear quoting from the opinion in Mugler vy. 
Kansas, supra: “A prohibition simply upon the use 
of property for purposes that are declared by valid 
legislation to be injurious to the health, morals or 
safety of the community cannot in any just sense be 
deemed a taking or appropriation of property for the 
public benefit. Such legislation does not disturb the 
owner in the control or use of bis property for lawful 
purposes, nor restrict his right to dispose of it.’’ In 
the case at our bar there is no taking of property. 
There is simply a regulation of its use, leaving the own- 
ership untouched. No owner hasa right to use property 
in such a mode as to endanger the public safety, and 
hence no rights of ownership are impaired in a statute 
which protects the public safety by a reasonable regu- 
lation of the use of dangerous property. Weare satis- 
fied that no provision of our State Constitution is vio- 
lated by the act of 1891, and that it is not antagonistic 
to the fourteenth amendment of the Federal Constitu- 
tion, nor to any provision of that instrument protect- 
ing vested or contract rights. 

The general question which remains is that presented 
by the contention that the act of 1891 violates the pro- 
visions of the Federal Constitution vesting in Congress 
power over commerce between the States. We pre- 
face our discussion of the principal question stated by 
saying that we are here concerned only with the gen- 
eral question of the power to regulate the pressure 
upon natural gas in pipes; for according to the aver- 
ments of the complaint, whether natural or artificial 
pressure be employed, the contract between the two 
corporations named cannot be made effective without 
violating the act of 1891 by using more pressure than 
three hundred pounds to the square inch. If there ia 
power to regulate the pressure, then the corporation 
of which the appellant is a member ought not to be al- 
lowed to execute the contract described, since under 
the confessed allegations of the complaint, it is im- 
possible for one of the corporations to act without vio- 
lating the statute. Courts are always reluctant to 











strike down a statute, or to decide constitutional 
questions, and they only decide them when impera- 
tively necessary. Eventhen they decide only such as 
are absolutely essential to a disposition of the case, 
and are clearly and fully ia the record. Cooley Const. 
Lim., chap. 7. Whether the act of 1891 usurps power 
vested in Congress is to be determined from the lan- 
guage employed by its framers. If the language, ex- 
pressly or by necessary and unavoidable implication, 
assumes to regulate inter-State commerce, the act is a 
nullity. There is however no express regulation of 
inter-State commerce, nor do we think that the nec- 
essary effect of the statute, when construed according 
to settled rules of law, is to limit ur restrain commerce. 
If it were necessary to sustain the statute, and neces- 
sary to a decision of this case as made by the record, 
to construe the statute as simply limiting artificial 
pressure to three hundred pounds, it would be our 
duty to so construe it, since that would be a sounder 
conclusion, in view of the provisions of the statute, 
than the conclusion that the Legislature intended to 
enact a statute which must be deemed a nullity. The 
rule is that, ‘‘ before proceeding to annul by judicial 
sentence what has been enacted by the law-making 
power, it should clearly appear that the act cannot be 
supported by any reasonable intendment or allowable 
presumption.”’ People v. Supervisors, 17 N. Y. 235- 
241. We have no right to presume that the Legislature 
usurped power, or disregarded the organic law. No 
precedent will justify such a presumption, norany rea- 
son sustain it. A party who asserts that the Legisla- 
ture has usurped power or has violated the Constitu- 
tion must affirmatively and clearly establish his pusi- 
tion. Nor have the courts the right to so construe a 
statute as to render it void where a construction that 
is reasonably admissible will uphold it. Cooley Const. 
Lim. (6th ed.) 218. This is elementary law. We are 
therefore not dealing with a case where there is noth- 
ing more than a question as to the meaning and effect 
of astatute. We are to resolve doubts in favor of the 
validity of the statute without, as an able court has 
said, “‘stopping to inquire what construction * * * 
might be warranted by the natural import of the lan- 
guage used.’ Dow v. Norris, 4.N. H. 16-18. I[t is our 
plain duty to uphold the statuteif it can be done by 
just intendment and reasonable presumption, and the 
questions in the record do not require us to do 
more than decide upon the general question of the 
power to regulate the conveyance of natural gas in 
pipes. Nothing in the words of the statute expresses 
or indicates a purpose to usurpa Federal power. If 
there be any such usurpation it is because of the effect 
of the statute, and not because of any direct attempts 
to regulate inter-State commerce; but we have no 
right to ascribe any such an effect to the statute if 
any other fair and reasonable effect can be given it. 
We are not to destroy a statute when it can be fairly 
avoided. 

A further prefatory suggestion seems appropriate, 
and thatis this: The statute makes no discrimina- 
tion. It operates upon all alike. It affects the citizens 
of Indiana as it does otbers and not differently. We 
know, as matter of common Knowledge, as all courts 
must know, that there are parts of our State further 
distant from the gas-fields than are parts of the States 
by which ours is bounded. It cannot therefore be im- 
plied that the statute was directed against the citizens 
of other States. In considering the principal question, 
two things are important: (1) Locality, and (2) the 
character of natural gas. Of these in their order. The 
pipes for the transportation of the gas must. be laid in 
our soil. They must cross our farms, pass through our 
towns and cross our highways. There are many persons, 
many houses and much property along the line within 
the borders of our State. There is danger to ourin- 
habitants and to their property from the use of defeo- 
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tive or insecure pipes, as well as from an improper use 
of them. If a volatile, inflammable and explosive 
substance, such as natural gas, cannot be conveyed in 
pipes under an unsafe pressure without danger to those 
whom it is the duty of the Commonwealth to protect, 
then regulation is not unreasonable or illegal in itself. 
The danger is to our citizens in their own homes and 
on our own thoroughfares. It cannot we suppose be 
successfully asserted that a gas company could use 
pipes of paper or of spider-webs at their pleasure; and 
yet if there is no power in the State to regulate the 
character of the pipes or the like, this conclusion must 
result: they indeed may do what they please. The 
danger to be avoided is within the State. The protec- 
tion of the law ought, upon every principle of justice, 
to be commensurate with the danger. The legislation 
is local, is for local protection and presumptively at 
law for no other purpose. Gas companies acquire the 
right to lay pipes by virtue of the power of eminent 
domain resident in the State; and surely if they take 
the benefit of our law, and use our lands and minerals, 
they must yield obedience to such laws as are framed 
for the local protection. If they seize private property 
and occupy highways under local laws, they must con- 
form to those laws in using the privileges vouchsafed 
tothem. The right to lay pipes, to sink wells and to 
do similar things is local in every particular. It is 
from first to last local. Itis so in the acquisition of 
the original right, and in the exercise of the right ac- 
quired. ltis certainly as essentially aud characteris- 
tically local as the right to erect telegraph poles, con- 
duct laundries or operate elevators, and over these 
things the State may legislate, although the legislation 
may indirectly or incidentally affect commerce. It 
seems true beyond fair controversy that the State, by 
virtue of its inherent power, may provide that pipes 
shall be laid in trenches, or shall be of sufficient 
strength to be safe, otherwise they might be laid on 
the ground subject to the action of the elements, or be 
df inadequate strength aud thus be fruitful of danger 
to persons and property. It also seems entirely clear 
that the State may declare that gas shall not be con- 
fined in insufficient tanks or reservoirs, as is done re- 
specting petroleum in States where it isobtained. If 
it be true that such regulations may be made, it 
must also be true that pressure may be regulated, and 
that the State must to agreat extent be the judge of 
the nature and character of the regulations required. 
The local character of such a substance as natural gas 
is, we repeat, marked and peculiar. It is a natural 
product, and its source is in the soil or rocks of the 
earth. It is as strikingly local as cval or petroleum, 
and yet no one has ever questioned the power of a 
State to enact laws governing mining. If it be not 
true that the mining and conveyance of natural gas 
may be regulated for the protection of persons and 
property, it must be true that many mining laws are 
void. Coal oil is subject to inspection and regulation 
and so must be natural gas, for it is more dangerous 
than coal oil. _It is so essentially local that only local 
regulatiou can be effective or appropriate. Itis found 
in very few localities, and the character of locality is 
impressed upon it more clearly and strongly than upon 
almost any other natural product in the world. 

We have considered (very briefly however because 
time presses) the question of the power to regulate the 
use of natural gas because of the local character of the 
product upon principle, and we now briefly consider 
the question upon authority. The decisions clearly 
recognize a distinction between local and general mat- 
ters. Necessarily this must be so or else there would 
be no power in the State to declare where telegraph 
poles shall be placed, or at what speed railroad trains 
should be run through populous towns, or where nox- 
ious trades shall be conducted. To deny the power to 
regulate the use of a product so purely and exclusively 








local as natural gas would be to annihilate the police 
powers of the State. The principle which we here en- 
force is thus stated by the Supreme Court of the 
United States in Telegraph Co. v. Pendleton, 122 U. 8, 
347: ‘‘ Undoubtedly under the reserve powers of the 
State, which are designated under that somewhat am- 
biguous term of ‘ police powers,’ regulations may be 
prescribed by the State for the good order, peace and 
protection of the community. The subjects upon 
which the State may act are almost infinite, yet in its 
regulations with respect to all of them there is this 
necessary limitation: that the State does not thereby 
encroach upon the free exercise of the power vested in 
Congress by the Constitution. Within that limitation 
it may undoubtedly make all necessary provisions 
with respect to buildings, poles and wires of telegraph 
companies in its jurisdiction which the comfort and 
convenience of the community may require.’’ If regu- 
lations may be made concerning buildings and wires 
used by telegraph companies, it is impossible to 
conceive why they may not be made concerning 
pumps, pipes or the like of natural gas companies, 
There is infinitely more reason why the power should 
exist in the one case than in the other, since natural 
gas is alocal product, intrinsically dangerous, and can 
only be conveyed from place to place in a peculiar mode. 
There is another phase of the subject upon which the 
element of locality exerts an important influence. The 
local and peculiar character of natural gas makes it al- 
most impossible that it should be the subject of a gen- 
eral National regulation. The principle here involved 
is affirmed in the strongest case that the appellees have 
adduced in support of their position. In that case 
(Leisy v. Hardin, 135 U. 8. 109) Fuller, C. J., speaking 
for the majority of the court, said: ‘* Where the sub- 
ject-matter requires a uniform system as between the 
States, the power controlling it is vested exclusively 
in Congress, and canuot be encroached upon by the 
States; but where, in relation to the subject-matter, 
different rules may be suitable for different localities, 
the States may exercise powers which, though they 
may be said to partake of the nature of the power 
granted to the general government, are strictly not 
such, but are simply local powers which have full op- 
eration until or unless circumscribed by the action of 
Congress iu eftectuation of the general power. Cooley 
v. Port Wardens, 12 How. 299.” But the principle had 
long before been stated in stronger and clearer terms, 
and it bas been often asserted and enforced. Munn v. 
Illinois, 94 U. 8. 135; Sherlock v. Alling, 93 id. 99; 
County of Mobile v. Kimbal/, 102 id. 691; Packet Co. v. 
Aiken, 121 id. 447; Morgan’s Lowisiana, etc., S. S. Co. 
v. Louisiana Board of Health, 118 id. 464. Upon this 
point we affirm that natural gas is characteristically 
and peculiarly a local product; that its production is 
confined to a limited territory; that because of its 
local characteristics and peculiarities .it is a proper 
subject for State legislation, and cannot, so far as re- 
gards local protection, be made the subject of general 
legislation by Congress, or at all events that it does 
“not require a uniform system as between the States” 
for its regulation. 

We come now to a consideration of the question of 
the inherent dangerous qualities of natural gas, as af- 
fecting the power of the State to regulate its use. We 
have already declared that it isa dangerous substance 
requiring regulation, and we shall only add to what we 
have said a quotation from the opinion in the case of 
State v. Hayes, 78 Mo. 307: “It was not necessary,” 
said the court, ‘to aver that coal oil is inflammable, 
or to prove it. Courts and juries will take cognizance 
of such matters as are of common knowledge, and 
pertain to the experience and affairs of almost every 
man’s daily life. Courts do not require proof that fire 





will burn, or powder explode, or gas illuminate, or that 
many other processes in nature and art produce cer- 
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tain known effects. 1 Green]. Ev., § 56; Brownv. 
Piper, 91U.8. 87; Udderzook's Case, 76 Penn. St. 340; 
Garth v. Caldwell, 72 Mo. 622; Nagel v. Railway Co., 
%5 id. 665, 666." As natural gas is dangerous it isa 
proper subject for police regulation, and the affirma- 
tion of this proposition is a sufficient refutation of ap- 
pellees’ argument that it may be assumed that the stat- 
ute, under guise of the police power, attempts to regu- 
Jate inter-State commerce, and thus usurpa Federal 
power. What the rule would be if natural gas were 
an article not dangerous, such as corn, wheat or the 
like, we need not inquire, since the record does not 
present any such question. The rule that courts take 
notice of geographical, historical or natural facts ex- 
tends far.and is an unbending one. In the case of 
Jones v. U. S., 137 U.S. 202, the Supreme Court fully 
reviewed the authorities, and declared that averments 
in a pleading would be disregarded in every instance 
where the court judicially knew that they were not 
true. Wecannot quote at length from the opinion, 
but must content ourselves with saying that it asserts 
in the strongest possible terms that what is judicially 
known to be false no pleading can effectively aver to 
betrue. The practical application of this old and fa- 
miliar doctrine to this case requires us to assert that 
the courts judicially know that natural gas is a local 
product that cannot be handled, stored or transported 
as an ordinary commercial commodity without im- 
perilling life and property. If natural gas cannot be 
safely transported to a State distant from its source it 
is because of its natural qualities and not because of 
legislation. The restriction upon transportation, {if 
there be any, is in the inherent nature of the thing it- 
self. Noneis put upon it by the statute, since the 
statute does no more than regulate its conveyance 
from the wells to points of distribution in such a mode 
as to protect lives ,and property. This it does. and 
nothing more. If the distribution within the State 
cannot be made at a safe pressure, it is because of the 
character of the local natural product, not because of 
any standard of pressure fixed by legislation. Fixing 
the standard of pressure is not aregulation of inter- 
State commerce. Possibly it might be different if the 
product were not a local one and intrinsically danger- 
ous; but natural gas is local, and is dangerous in its 
t@nsportation and use. It is the inherent element of 
danger that makes it necessary to handle, store and 
transport natural gas in peculiar modes and under rea- 
sonable restrictions. It is true that natural gas may 
be an article of commerce, but it is not an ordinary ar- 
ticle of commerce. It is not a commercial commodity 
while in the earth; it is only so when it ceases to be- 
come real estate, and becomes personal property. It 
cannot in any event become an ordinary article of 
merchandise, in which no dangerous elements com- 
bine. In a limited and qualified sense it is a commer- 
cialcommodity. But the limitation isnot put upon it 
by any statute; that isdone by nature. It is no doubt 
so far a commercial commodity that this State cannot 
prohibit its transportation to another State by direct 
legislation. State v. Mining Co., 120 Ind. 575. If it cun 
be taken from the well and transported to another 
State under a safe pressure, the State cannot prohibit 
its transportation, nor can the State establish one 
standard of pressure for its own citizens and another 
standard for the citizens of other States. But nothing 
of the kind is attempted, directly or indirectly, for, as 
we have shown, there is one standard and _ no prohibi- 
tion. The standard is forall. If it is such as will al- 


low the transportation of natural gas to other States 
there is no restriction or burden u pon inter-State com- 
merce. If there is a prohibition ia any sense or to any 
extent it isin the natureof the commodity itself; but 
there is no prohibition. 

We have shown, as we believe, that natural gas, be- 
cause of its local nature and intrinsic qualities, cannot 








be made the subject of general commerce between the 
States, and have thus established the conclusion that 
it cannot, so faras local safety is concerned, be made 
the subject of uniform Federal legislation, but is a 
legitimate subject for reasonable police regulation. 
But if it be conceded that it is the subject of general 
commerce between the States, it may nevertheless be 
the subject of legislation by the State in so far as the 
regulation is local. In every case in which there is an 
authoritative decision upon the question it is affirmed 
that the States may make police regulations, although 
articles of commerce may be affected by such regula- 
tions. Inter-State commerce, it is true, can neither be 
burdened nor restricted. State v. Mining Co., supra. 
But the establishment of a reasonable police regula- 
tion for local safety is neither a burden nora restric- 
tion, within the meaning of the law, since if there be 
lawful exercise of a governmental power there can be 
no wrong. Our own cases recognize the power to en- 
act reasonable police regulations concerning articles of 
commerce. State v. Mining Co., 120 Ind. 580. But our 
decisions are of comparatively little importance upon 
this question, since the question is one to be deter- 
mined by the decisions of the Supreme Court of the 
United States. The most familiar instances of the ex- 
ercise of police power over commercial commodities 
are those wherein intoxicating liquors were the sub- 
ject of legislation, and it has been uniformly held that 
such commodities are subject to State authority. 
Crowley v. Christensen, supra; Mugler v. Kansas, su- 
pra, and authorities cited. In asserting this, we are 
not unmindful of the decision in Leisy v. Hardin, 135 
U. 8. 100; but that decision is easily discriminated 
from the class of cases to which we have referred, as 
well as from theease before us. In Leisy v. Hardin 
the State legislation was condeinned because it op- 
erated directly upon an ordinary and world-wide 
article of commerce. We do not assume that a State 
can legislate for the regulation of inter-State com- 
merce. That power is undoubtedly Federal. Nor do 
we assume that, under the guise of exercising the po- 
lice power, there may be a regulation of commerce be- 
tween the States. But we doassume that it is settled 
by the decisions that State legislation is not invalid 
simply because it operates upon or affects commercial 
commodities or instrumentalities. So long as there is 
nothing more than an exercise of the police power, 
and no regulation of commerce, there is nothing more 
than the exercise of a State power. In Jigg v. Penn- 
sylvania, 16 Pet. 559, Judge Story, speaking for the 
court, said: ‘The police power belonging to the 
States, in virtue of their general sovereignty, extends 
over all subjects within the territorial limits of the 
State, and has never been conceded to the United 
States." This general doctrine is affirmed in many 
cases, and it is conceded in the majority opinion in 
Leisy v. Hardin. We kvow that the decision in that 
case affirms that, where the whole subject is Federal, 
the States can exercise no power; but that doctrine 
we neither dispute nor deny, although we do affirm 
that it is not applicable to sucha case as this. In af- 
firming that State police regulations may rightfully 
operate upon articles of commerce, we do not affirm 
that commerce may be regulated. If police regula- 
tions cannot operate upon articles of commerce, then 
there are few kinds of personal property upon which 
they can operate. To deny that State legislation can 
operate upon commodities that are commercial is to 
practically annihilate it; for it is difficult, if not im- 
possible, to conceive any species of personal property 
that is notcommercial. But it is by no means only 
property such as intoxicating liquors upon which the 
police power of a State may be exercised. In the case 
of U. S. v. Dewitt, 9 Wall. 41, a penalty was imposed 
by a United States statute upon any person who 
should offer for sale oil manufactured from petroleum 
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unless it was of a designated specific gravity; and it 
was held such a power belonged to the police power of 
the State. A similar question came before the court 
in Patterson v. Kentucky, 97 U. 83.501, and the State 
statute was upheld. The opinion in that case so fully 
and ably discusses the question that we cannot forbear 
quoting from it at somelength. The learned judge by 
whom the court spoke said: ‘ ‘In the American con- 
stitutional system,’ says Mr. Cooley, ‘the power to es- 
tablish the ordinary regulations of police bas been left 
with the individual States, and cannot be assumed by 
the National government.’ Cooley Const. Lim. 574. 
While it is confessedly difficult to mark the precise 
boundaries of that power, or to indicate by any gen- 
eral rule the exact limitations w: ich the States must 
observe in its exercise, the existeuce of such a power 
in the States has been uniformly recognized in this 
court. Gibbons vy. Ogden, 9 Wheat. 1; License Cases, 
5 How. 504; Gilman v. Philadelphia, 3 Wall. 713; Hen- 
derson v. Mayor, 92 U. 8. 259; Railroad Co. v. Husen, 
9 id. 465; Beer Co. v. Massachusetts, 97 id. 25. It is 
embraced in what Mr. Chief Justice Marshall, in Gib- 
bons v. Ogden, calls that ‘immense mass of legislation’ 
which cau be most advantageously exercised by the 
States, and over which the National authorities can- 
not assume supervision or control. ‘If the power 
only extends to a just regulation of rights, with a view 
to the due protection and enjoyment of all, and does 
not deprive any one of that which is justly and prop- 
erly his own, it is obvious that its possession by the 
State, and its exercise for the regulation of the prop- 
erty and actions of its citizens, cannot well constitute 
an invasion of National jurisdiction, or afford a basis 
for an appeul to the protection of the National authori- 
ties.’ Cooley Const. Lim. 574. By the settled doc- 
trines of this court, the police power extends at least 
to the protection of the lives, the health and the prop- 
erty of the community against the injurious exercise 
by any citizen of his own rights. State legislation, 
strictly and legitimately for police purposes, does not 
in the sense of the Constitution necessarily entrench 
upon any authority which has been confided, expressly 
or by implication, to the National government. The 
Keutucky statute under examination manifestly be- 
longs to that class of legislation. It is in the best sense 
a mere police regulation, deemed essential for the pro- 
tection of the lives and property of citizens.” It ex- 
presses inthe most solemn form the deliberate judg- 
meut of the State that burning fluids which ignite or 
permaneutly burn at less than a prescribed tempera- 
ture are unsafe for illuminating purposes. Whether 
the policy thus pursued by the State is wise or unwise 
it is not the province of a National authority to deter- 
mine. That belongs to each State, under its own sense 
‘of duty, and in view of the provisions of its own Con- 
Sstitution. Its action in these respects is beyond the 
corrective power of this court. That the statute of 
1874 is a police regulation, within the meaning fof the 
authorities, is clear from our decision in U. S. v. De- 
wilt, 9 Wall. 41. By the Internal Revenue Act of March 
2, 1867, a penalty was imposed upon any person who 
should knowingly sell, or keep for sale, or offer for 
sale, such mixture, or who should sell, or offer for sale, 
oil made from petroleum for illuminating purposes, 
inflammable at less temperature or fire test than one 
bundred and ten degrees Fahrenheit. We held that 
to be simply a police regulation, relating exclusively 
tothe internal trade of the States; that, although 
emanating from Congress, it could have by its own 
force no constitutional operation within State limits, 
aud was without effect except where the legislative 
authority of Congress excluded territorially all State 
legislation, as for example in the District of Colum- 
bia.”” Other decisions assert like principles. Webber 
v. Virginia, 103 U. 8. 348; Turner v. Maryland, 107 id. 
88; Cooley v. Board, 12 How. 299; Crandall v. State, 








6 Wall. 35; Know v. Lee, 12 id. 457; Butchers’, ete,, 
Co. v. Crescent Ciiy, 16 id. 54; Coleman v. Tennessee, 
97 U. S. 531; Presser v. Illinois, 116 id. 268; Tennessee 
v. Davis, 100 id. 301. 

The principle we have stated is involved in the caseg 
where regulations were made respecting the instru. 
mentatities of commerce. It is involved in the very 
numerous cases already mentioned requiring railroads 
to fence their tracks. It is involved in cases requir. 
ing trains to stop at the crossing of other railroads, 
and in many other cases of like character. It ig 
strongly and broadly asserted in the cases which hold 
valid State statutes requiring trainmen or engineers 
to be examined as to their qualifications ‘as well as in 
cases concerning pilots. Smith v. Alabama, 124 U. 8, 
465; Railway Co. v. Alabama, 128 id.96; Sherlock vy. 
Alling, 93 id. 99; Cooley v. Port Wardens, 12 How. 299; 
Ex parte McNiel, 13 Wall. 236; The Punama, Deady, 
27; Ex parte Siebold, 100 U. S. 385; Wilson v. Me. 
Namee, 102 id. 572; State v. Penny, 19S. C. 218. In the 
first of the cases cited it wassaid: ‘*'The width of the 
gauge, the character of the grades, the mode of cross- 
ing the streams by culverts and bridges, the kind of 
cuts and tunnels, the mode of crossing other highways, 
the placing of watchmen and signals at points of 
special danger, the rate of speed at stations and through 
villages, towns and cities are all matters naturally and 
peculiarly within the provisions of the iaw, from the 
authority of which the modern highways of commerce 
derive their existence. The rules prescribed for their 
construction, and for their management and opera- 
tion, designed to protect persons and property other- 
wise endangered by their use, are strictly within the 
limits of the local law. They are not per se regulations 
ofcommerce. * * *” The provisions of our statute 
of 1891 limiting the pressure upon natural gas confined 
in pipes is certainly as essentially a police regulation 
as any of the acts enumerated by the Supreme Court 
of the United States in the case from which we have 
quoted. It is equally as clear that it is not per sea 
regulation of inter-State commerce. Pipes are local 
vehicles of conveying the dangerous product, and 
pressure is the power locally employed. 

The decisions relied upon by the appellees do not 
oppose the conclusion that the use of such an article as 
natural gas may be regulated. In our own case‘of 
State v. Mining Co., supra, the statute was in terms a 
regulation of commerce between the States, and more- 
over was an absolute inhibition upon the exportation 
of natural gas, so that the decision there made is not 
in point. Of Leisy v. Hardin we need only say, in ad- 
dition to what has been already said, that the State 
law there overthrown by a majority of the court was a 
direct prohibition of the sale of a general article of 
commerce in its original form, not a regulation of its 
use. It is obvious that regulating the use of a danger- 
ous article is a very different thing from ‘prohibiting 
its sale; and still wider is the difference where, as 
here, the article is inherently dangerous, and not of 
an ordinary commercial character. The cases of Wel 
ton v. Missouri, 91 U.S. 275; Brown v. Llouston, 14 
id. 622; Walling v. Michigan, 116 id. 446, involved the 
power ofa State tu levy a tax upon inter-State com- 
merce, and are not of controlling force upon sucha 
question as that before us, because they are not rele- 
vant to the point in dispute. The case of Bowman v. 
Railway Co., 125 U. 8.465, involved the validity of a 
State statute absolutely prohibiting the importation of 
a commercial commodity, and it is without influence 
here, for here we have no such question. Mobile Co. 
v. Kimball, 102 U. 8. 691, decides that a municipal cor- 
poration may be authorized to issue bonds to improve 
a harbor, but decides nothing that lends support to the 
appellees’ assault upon the act of 1891. It does how- 


ever contain statements that give strong support to the 
proposition that local matters may be regulated by 
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State laws, although they are connected with inter- 
State commerce. 

The cases of Chy Lung v. Freeman, 92 U. S. 275, 
and Henderson v. Mayor, id. 259, relate entirely 
to the power of a State to regulate immigration, 
and pour little or no light upon the question with 
which we are here concerned. In Railroad Co. 
y. Husen, 95 U. S. 465, it was held that a State could 
not prohibit the importation of cattle, but here we 
have no such question, for here there is no prohibi- 
tion. There is merely the regulation of the mode of 
conveying from the wells a local product of an intrin- 
sically dangerous nature. The case of Kimmish v. 
Ball, 129 U. 8. 217, modifies the decision in Railroad 
Co. vy. Husen, or at least explains it. But in Railroad 
Co. v. Husen it was said: ‘‘ Many acts of a State may 
indeed affect commerce without amounting to a regula- 
tion of it, in the constitutional sense of the term.” 
This doctrine is directly applicable here, for here thg 
statute regulates the use of a dangerous substance, 
and thus incidentally affects commerce, but itis nota 
regulation of commerce ‘in the constitutional sense 
of the term.” A regulation of the mode of using prop- 
erty isnot necessarily prohibition or restriction, and 
the statute before us is no more than such a regula- 
tion. 

The opinions in the cases of Minnesota v. Bar- 
ber, 186 U. 8. 313, and Brimmer v. Rebman, 188 id. 78, 
were written by the same great judge—Mr. Justice 
Harlan—who wrote the opinions in Patterson v. Ken- 
tucky and in Smith v. Alabama, and there is in them 
not the slightest intimation of a departure from the 
doctrines of former cases; on the contrary, those doc- 
trines are adhered to, and the meat inspection laws 
were condemned because they discriminated against 
the citizens of other States. In the latter case it is 
said: ‘*The case in principle is not distinguishable 
from Minnesota v. Barber, where an inspection statute 
of Minnesota, relating to fresh beef, veal, mutton, lamb 
and pork, was held to bea regulation of inter-State 
commerce, and void because by its necessary operation 
it excluded from the markets of that State practically 
allsuch meats—in whatever form and although en- 
tirely sound and fit for human food—from animals 
slaughtered in other States.’’ The difference between 
the meat inspection cases and the present is essential 
andclear. Here there is no discrimination; here 
there is nothing more than the regulation of a natural, 
local and intrinsically dangerous product, while in the 
inspection cases there was discrimination—indeed ub- 
solute prohibition—and the article was not dangerous, 
nor of a local or unusual character. In Minnesota vy. 
Barber the court shows very clearly the difference be- 
tween that case and the case.of Putterson v. Kentucky 
(which is cited with approval), and in doing this proves 
that the principle asserted in Patterson v. Kentucky 
Tules here, and that the doctrine of Minnesota v. 
Barber is not relevant to such a question as the 
one presented by the ruling upon the complaint be- 
fore us. 

The trial court erred in sustaining the demurrer to 
the complaint, for in thus ruling it adjudged that the 
provision of the act of 1891 regulating the pressure 
that may be placed upon natural gas confined in pipes 
was void. That was the question before it upon the 
complaint, and it is the question before us. The effect 
of this ruling was to adjudge that the appellant’s com- 
Plaint did not state a cause of action, for the reason 
that the statutory provision referred to was, upon the 
Case stated by the pleading, unconstitutional. Beyond 
that case the trial court could not justly go, nor can 
we. 

For the error in sustaining the demurrer to the com- 
Plaint the judgment is reversed. 


McBripg, J., concurs. 





ANIMALS—INJURIES BY—VICIOUS DOGS— 
NEGLIGENCE OF OWNER. 


COLORADO COURT OF APPEALS, JUNE 23, 1891. 


MELSHEIMER VY. SULLIVAN. 


Defendant kept a dog, admitted to be ferocious and accus- 
tomed to bite, tied in an alley by a chain some six or 
eight feet long. The alley, though private, was easy of 
access at one end, and frequented by defendant’s em- 
ployees and others, and plaintiff, a policeman in pursuit 
of a suspicious character, entered this alley, and ap- 
proaching the dog without seeing it, was seriously bitten 
by it. Held, that defendant is liable, it being negligence 
for him to keep a dog of such a disposition in such a man- 
ner, and plaintiff being rightfully on the premises when 
he was injured. 


= from District Court, Arapahoe county. 


Browne & Putnam, for appellant. 
W. B. Felker, for appellee. 


RicHMoND, P. J. Appellee herein brought this ac- 
tion to recover for injuries received from being bitten 
and otherwise injured by a dog kept by the appellant, 
and which, it is alleged, appellant knew was accus- 
tomed to attack and bite mankind. Appellant an- 
swered, specifically denying the allegations in the 
complaint, and as an additional defense claimed that 
the injury received was the result of appellee’s negli- 
gence. The record discloses the fact to be that appel- 
lant is the owner of a brewery, and in the alley ad- 
joining the brewery, part ofthe premises belonging to 
him, he kept a dog chained in a kennel near the en- 
trance to the cellar where he had stored his malt; that 
the length of the chain was between five and eight 
feet; that appellee, a policeman, was in pursuit of a 
suspicious character, and believing that he had en- 
tered this alley, went into it huntiug for the person, 
and that while so engaged he, without seeing the dog 
or the kennel, or having any knowledge of the fact 
that the dog was there, advanced near enough to the 
kennel to be bitten by the dog; that the alley, though 
private, was easy of access at one end, and frequented 
by employees of appellant and others. The ownership 
of the dog and his ferocity were confessed at the trial, 
and are admitted in the argument here. It is also 
shown that appellee received considerable medical at- 
tention for a period of nine days, and that be was un- 
able to do any work of any consequence for a period 
of sixteen days. The disposition of the dog to bite 
mankind was not only established by the admissions 
of the appellant, but also by evidence of other wit- 
nesses, and especially by his former master. The ap- 
pellant testified that he kept the dog chained in the 
same place at all times, never suffered him to go at 
large, and kept him for the purpose of protecting his 
premises from strangers and tramps; that if a 
stranger should approach the kennel the dog would 
certainly bite him. Trial by jury. Verdict for plain- 
tiff in the sum of $800. On motion for a new trial, the 
court requested plaintiff to remit $300, which was 
done, and judgment on the verdict for $500 was en- 
tered. To reverse this judgment this appeal is prose- 
cuted. 

In the argument of the case appellant says that the 
true question involved is, ‘May the owner of prop- 
erty keep on his own premises a vicious dog, when 
constantly confined on the premises, and kept from 
running at large, for the protection of his property?” 
He answers this in the affirmative, and displays much 
facetiousness, ability and ingenuity in presenting his 
side of the proposition. We will accept the foregoing ~ 
proposition in the followiug language; “That one is 
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not liable for the damages caused by his dog, though 
lie knows he has vicious propensities, if he exercises 
proper care and diligence to secure him so that he will 
not injure any one who does not unlawfully provoke 
or intermeddle with him.”’ But this principle is not 
applicable to the circumstances in this particular case. 
The appellee assumed, that in the pursuit of his duty, 
he had a right to enter this alley in search of the per- 
son whom he was seeking. True it is that he was there 
voluntarily, but he was there innocently; and being 
there under those circumstances and receiving the in- 
jury which he did, we fee] no hesitancy in saying that 
he was entitled to recover. 

This question has received the attention of some of 
the ablest judges in this country and in England, and 
a careful review of the cases leads us to the conclusion 
that the gist of the action is in the keeping of the ani- 
mal after knowledge of its mischievous disposition. 
In Marble vy. Ross, 124 Mass. 44, Morton, J., lays down 
this rule: ‘‘ The law imposes a stringent responsibility 
upon aman who knowingly keeps a vicious and dan- 
gerous animal. He is liable to any person who, with- 
out contributory negligence on his part, is injured by 
such animal, and he cannot exonerate himself by 
showing that he used care in keeping and restraining 
the animal. He takes the risk of being able to keep 
him safely so that he shall not injure others. The 
owner's negligence is in keeping the animal kuowing 
that it is dangerous.” In Muller vy. McKesson, 73 N. 
Y. 196, the rule is announced, that ‘‘in an action 
against the owner of a ferocious dog or other animal, 
for injuries inflicted by it, the gravamen of the action 
is the keeping of the animal with knowledge of its 
propensities; and as to the latter, proof that the ani- 
mal is of a savage and ferogious nature is equivalent 
to express notice.’ ‘The owner is bound to keep the 
animal secure at his peril, and if he does mischief neg- 
ligence is presumed. This presumption cannot be re- 
butted by proof of care on the part of the owner in 
keeping or restraining it, and he is absolutely liable, 
unless relieved by proof of some act or omission on 
the part of the person injured.” In Purtiow v. Hag- 
gerty, 35 Ind. 178, it was held that ‘‘ whoever keeps an 
animal accustomed to attack and bite mankind, with 
knowledge of its dangerous propensities, is prima fucie 
liable to an action for damages at the suit of any per- 
son attacked or injured by the animal, without proof 
of any negligence or fault in the securing or taking 
care of it. The gist of the action is the keeping of the 
animal after knowledge of its mischievous disposi- 
tion.” In Sherfey v. Bartley, 4 Sneed, 58, it is said: 
“The defendant knew his dog was vicious, and dis- 
posed to attack and bite persons, and was bound to 
have so confined him as to prevent him from doing 
mischief.’”’ Brooks v. Taylor, 65 Mich. 208, was an ac- 
tion for injuries inflicted by a bull, and it was held 
that *‘ the negligence in such a case consists in keeping 
such an animal after notice of its dangerous habits; 
and whoever keeps an animal accustomed to attack 
and injure mankind is prima facie liable in an action 
on the case at the suit of any person injured, without 
any averment of negligence or default in securing and 
taking care of the animal. If in such acaseit is shown, 
as a matter of defense, that the plaintiff willfully pro- 
voked the animal, or was grossly negligent in going 
near it, with knowledge of its vicious habits, he can- 
not recover.” In L£arl vy. Van Alstine, 8 Barb. 630, 
after reviewing the various authorities, Selden, J., 
says: ‘The authorities seem to point to the follow- 
ing conclusions: First, one who owns or keeps an ani- 
mal of any kind becomes liable for any injury the ani- 
mal may do, only on the ground of some actual or pre- 
sumed negligence on his part; second, it is essential to 
the proof of negligence, and sufficient evidence 
thereof, that the owner be shown to have had notice 
of the propensity of an animal to do mischief; third, 
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proof that the animal is of asavage and ferocious na. 
ture is equivalent to proof of express notice.” Picker. 
ing v. Orange, 1 Scam. 492; Brice v. Bauer, 108 N. Y, 
28. The principle here contended for by appellant ig 

most thoroughly covered in Laverone vy. Mangianti, 41. 
Cal. 138. Iu that case Rhodes, C. J., delivering the 
opinion of the court, said: ‘ It is insisted, on behalf 
of the defendants, that a person may lawfully keep q 
ferocious dog—one that is accustomed to bite man- 
kind. That position may be conceded, and it may 
also be conceded that he has the same right to keep a 
tiger. The danger to mankind and the injury, if any 
is suffered, comes from the same source — the ferocity 
of the animal. In determining the responsibility of the 
keeper for an injury inflicted by either animal, the 
only difference I can see between the two cases is, that 
in the case of an injury caused by a dog, the knowl. 
edge of the keeper that the dog was ferocious must be 
alleged and proven, for all dogs are not ferocious, 
while in the case of a tiger, such knowledge will be 
presumed from the nature of the animal.’’ The cir- 
cumstances in that case were that “the dog was 
chained under the steps leading to the defendant's 
house in such a manner that he could not reach any 
one ascending the steps; that the plaintiff, in entering 
the house upon a lawful business, was ascending the 
steps, when one of the steps, which was louse, slipped 
from its position, and the plaintiff's leg went through 
the opening, when it was seized and bitten by the dog 
under the steps.’’ This is a much stronger case for the 
defendant than the case at bar, for here, in an alley 
frequented by the employees of the defendant and by 
other persons, as testified to by Downing—an alley 
easy of access at one end—this dog was kept chained, 
but so chained that it was capable of inflicting an in- 
jury, and did inflict an injury, and its disposition to 
inflict such injury was well known to the defendant. 
Oue of the best-considered cases is the case of Johnson 
vy. Patterson, 14 Conn. 1, wherein this language is used: 
“A man may not, in this country, use dangerous or 
unnecessary instruments for the protection of his 
property against trespassers. Such instruments may 
be used in England, but the principles on which their 
decisions purport to rest are not sustainable or appli- 
cable here. The true principles of the common law 
are recognized here, and a man may use that force 
which is necessary to protect his property, and no 
more; and’he may keep and use such instruments and 
no other, as the same necessary degree of force will 
justify. A dog is an instrument for protection. A 
ferocious one is a dangerous instrument, and the keep- 
ing of him on the premises to protect them against 
trespassers is unlawful, upon the same principle that 
setting spring guns or concealed spears or placing poi- 
sonous food, is unlawful.’’ This case is followed and 
approved by the Supreme Court of Connecticut in 
Woolf*yv. Chalker, 31 Conn. 121. In the particular case 
at bar it is admitted that the dog was vicious — accus- 
tomed to bite. We must, to use the language of the 
court in Woolf v. Chalker, supra, say that ‘‘ the de- 
fendant had no right to keep such a dog for any pur- 
pose, unless in an inclosure or building in the night 
season, and cautiously, as a protection against crimi- 
nal wrong-doers. Certainly he could not keep him on 
his premises in the day-time in such manner that a 
person, by accident, mistake or a voluntary or invol- 
untary trespass, might be exposed to his fury and be 
injured. In this case, if the plaintiff was a trespasser 
at all, he was so unintentionally, involuntarily and by 
mistake.” This, it occurs to us, is quite sufficient to 
settle the liability of the defendant to the plaintiff or 
appellee for the injuries sustained. It is assigned for 
error that the court erred in its instructions to the 
jury. Without giving in detail the instructions, we 
think it is sufficient to say that we do not concur with 
appellant’s counsel in this view. We'see nothing in 
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the instructions not sustained by the authorities cited, 
and for the same reason, the court was warranted in 
refusing the instructions asked by defendant. The 
Jast and only error to which our attention is called is 
that the damages are excessive. In view of the fact 
that the jury found a verdict for $800, and that the 
trial court which heard all the testimony, determined 
that it should sustain a verdict for $500, we do not feel 
at liberty to disturb the judgment. 

Our conclusion is that the three allegations neces- 
sary to be made and proved in a case of this character 
—First, that the dog was vicious and in the habit of 
biting mankind; second, that the defendant knew it; 
third, that he bit and injured the plaintiff without 
any neglect or fault on his part — were fully and satis- 
factorily established. We think the verdict ought not 
to be disturbed. 

The judgment will be affirmed. 


—_—.—___—. 


MASTER AND SERV ANT— NEGLIGENCE — 
DISMISSAL OF COMPLAINT. 


NEW YORK COURT OF COMMON PLEAS, GENERAL 
TERM, JUNE 1, 1891. 


CoNLIN v. RODGERS. 

Plaintiff's intestate while in defendant’s service was ascend- 
ing a shaft through which he went to and from his work 
inatunnel. The cage had iron guard-rails, a top and 
middle rail, with two uprights. The middle rail in the 
rear had been cut out for over three weeks, leaving a 
space four feet high. He had been going up and down 
in the cage for several months. He was alone in the cage 
and fell from it and was killed. No one saw him leave 
the cage, or testified how he came to fall, nor was it 
shown that he fell through the space left by the absent 
rail. Held, that it was not error to dismiss the complaint 
at the close of the plaintiff’s case. 


) OTION for new trial, on exceptions heard at Gen- 
eral Term. 

Action for damages for the death of plaintiff's in- 
testate, alleged to have been caused by the defendant’s 
negligence. On the conclusion of plaintiff's case the 
complaint was dismissed ‘‘on the ground that the 
plaintiff has not proven facts sufficient to constitute a 
cause of action.” 

The head-note states the facts. 


John M. Coman, for appellant. 
Vathaniel Smith, for respondents. 


Pryor, J. Upon this state of fact the question is, 
Was it error to dismiss the complaint? Or to present 
the point in another form, was it the legal duty of the 
court to submit the case to the jury? 

The rule is familiar and fundamental, that to au- 
thorize a recovery in such an action as the present, the 
plaintiff must prove that the defendant’s negligence 
was the cause of his injury. But before this issue can 
be referred to the jury, the court must determine a 
preliminary question, namely, whether there be suffi- 
cient evidence to warrant the inference that the de- 
fendant’s negligence was the cause of the injury. If 
there be such evidence thecase must go to the jury, and 
it would be error to withhold it from them. If there 
be not such evidence the case must be withdrawn 
from the jury, and it would be error to submit it to 
them. 

“Tf the evidence would not authorize the jury to 
find a verdict for the plaintiff, or if the court would 
set it aside if so found, as contrary to evidence, in 
such case it is the duty of the court tononsuit.’’ Wil- 
lard, J., in People v. Cook, 8 N. Y. 67, 74. 





“The judge has a certain duty to discharge, and 
jurors have another and a different duty. The judge 
has to say whether any facts have been established by 
evidence, from which negligence may reasonably be 
inferred; the jurors have to say whether, from those 
facts,negligence ought to be inferred.”’ Lord Cairns, 
in Met. R. Co. v. Juckson, 3 App. Cas. 143, 197; Lord 
Blackburn, p. 207. 

“Nor are judges any longer required to submit a 
question to a jury, merely because some evidence has 
been introduced by the party having the burden of 
proof, unless the evidence be of such a character that 
it would warrant the jury in finding a verdict in favor 
of that party. Formerly it was held that if there was 
what is called a scintilla of evidence in support of a 
case, the judge was bound to leave it to the jury; but 
recent decisions of high authority have established 
the more reasonable rule, that in every case, before the 
evidence is left to the jury, there is a preliminary 
question for the judge, not whether there is literally 
no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the 
party producing it.’’ Miller, J., in Jmprovement Co. v. 
Munson, 14 Wall. 442, 448; Commissioners v. Clark, 94 
U. S. 278, 284. 

“Tt is not enough to authorize the submission of a 
question as one of fact to the jury, that there is some 
evidence. A scintilla of evidence, or a mere surmise, 
that there may have been negligence on the part of the 
defendant, would not justify the judge in leaving the 
case to the jury.”” Ruger, C. J., in Dwight v. Insur- 
ance Co., 103 N. Y. 341, 359. 

A refusal to nonsuit, in a case where a nonsuit 
would be proper, is error requiring a reversal. Wen- 
dell v. Railroad Co., 91 N. Y. 420, 429; Lomer v. Meeker, 
25 id. 361. 

Weare of opinion, that from these principles, the 
dismissal of the complaint was a necessary corol- 
lary. 

Assuming the negligence of the defendants, as 
charged in the complaint, the burden was still upon 
the plaintiff to prove that the negligence was the cause 
of the injury to her intestate; in other words, that 
the fall of the intestate was due, as alleged, to ‘‘the 
unsafeness, defectiveness and insecurity of said car or 
cage.”’ But the manner and occasion of his leaving 
the cage are not apparent on the evidence. No wit- 
ness saw his exit from the cage; no witness testifies 
how he came to fall from the cage; no witness says 
he fell through the space left by the absence of the 
rail. It is evident enough that he might have fallen 
from the cage otherwise than through that space; thus 
he might as well have fallen over the top rail as have 
slipped under it. Nothing in the case points to the latter 
rather than to the former alternative. Had the jury 
found that the intestate fell through the interval left 
by the removal of the rail, the finding would have been, 
not a legitimate inference from the circumstances, but 
a surmise or conjecture of a fact utterly without evi- 
dence. But “the law demands proof, and not mere 
surmises.’’ Bond v. Smith, 113 N. Y. 378, 385; Riordan 
v. Steamship Co., 36 N. Y. St. Rep. 476. “ These are 
mere conjectures, without any basis in the evidence 
to support them.’’ Reynolds v. Railroad Co., 58 N. Y. 
248, 252. . 

‘Tt was for the plaintiff to show how the accident 
occurred, and to prove negligence of the defendants in 
respect to some matter that caused it.’’ Dobbins v. 
Brown, 119 N. Y. 188. If the evidence be equivocal, 
and point equally to another fact and the fact in cone 
troversy, the proof is insufficient to establish the lat- 
ter. Cordell v. Railroad Co., 75 N. Y. 330. “ When 
the balance is even as to which party is in fault, the 
one who relies upon the negligence of the other is 
bound to turn the scale.’’ Erle, C. J., Cotton v. Wood, 
8 ©. B. (N. S.) 568. 
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“The burden of proof is on him who complains of 


negligence. He must not only show that he suffered 
harm in such a manner that it might be caused by the 
defendant's negligence; he must show that it was so 
caused.” Pollock Torts, 360 marg. ; Hayes v. Railroad 
Co., 97 N. Y. 259; Baulec v. Railroad Co., 59 id. 357; 
Searles v. Railroad Co., 101 id. 662; Ryan v. Railroad 
Co., 121 id. 126, 135; Taylor v. Yonkers, 105 id. 203, 209; 
Kaveny v. Troy, 108 id. 571, 577. 

If the plaintiff failed to furnish sufficient evidence of 
the fact that the defendant's negligence caused the 
injury to her intestate, her case is still more defective 
in the other essential particular, namely, proof that 
no negligence of his own contributed to his injury. 
“It belongs to the definition of the cause of an action 
that the injury must have been occasioned solely by 
the negligence of the defendaut; and either by direct 
proof given by the plaintiff, or from the circumstances 
attending the injury, the jury must be authorized to 
find affirmatively that the person injured was free 
from fault that contributed to the accident, or the ac- 
tion is not maintained. If this element is wanting in 
the case, the court may nonsuit or set aside a verdict 
for the plaintiff. Reynolds v. Railroad Co., 58 N. Y. 
248, 250. 

Of direct evidence of the absence of contributory 
negligence the plaintiff's case is totally destitute; and 
not a single circumstance is shown that suggests a pre- 
sumption of the fact. Whatever may have been the 
rule in former times, it is not now the law that the in- 
stinct of self-preservation authorizes an inference of 
due care to avoid an impending peril. ‘‘ The presump- 
tion that every person will take care of himself from 
regard to his own life and safety cannot take the place 
of proof.” Cordell v. Railroud Co., 75 N. Y. 330; Rior- 
dan v. Steamship Co., 36 N. Y. St. Rep. 476, 478 (Ct. 
App., March, 1891). Assuming that plaintiff's intes- 
tate fell through the interval left by the removal of 
the rail, it is still not apparent but that he negligently 
so fell. Formerly the cage had no guards, and the 
missing rail had been out for three weeks or a month; 
yet it isnot shown that any one had before fallen 
from the cage, a fact affording demonstrative proof 
that a fall from the cage was not the necessary conse- 
quence of the absence of the rail. To infer therefore 
that the intestate did not fall through his own negli- 
gence would be a wholly gratuitous assumption. Quite 
decisive of the proposition are Bond v. Smith, 113 N. 
Y. 378; Hvuag v. Railroud Co., 111 id. 199; Cordell v. 
Railroad Co., 75 id. 380; Reynolds v. Railroad Co., 58 
id. 248; Riordan v. Steamship Co., 36 N. Y. St. Rep. 
476. 

“It is not enough to prove facts from which either 
the conclusion of the presence or absence of negli- 
gence may with equal fairness be drawn; but the bur- 
den is upon the plaintiff to satisfy the jury that there 
was no contributory negligence on the part of the de- 
ceased.” Hart v. Bridge Co., 84 N. Y. 57; Hale v. 
Smith, 78 id. 480; Muhr v. Mayor, 15 Daly, 12; Tolman 
v. Railroad Co.,98 N. Y. 198. 

It results that the exceptions are overruled and mo- 
tion fora new trial denied, and judgment directed 
for the defendants. 


DALY, C. J., and Biscnorr, J., concur. 


——__>____——_ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—COURT OF APPEALS—STIPULATION.—This 
court cannot base a reversal upon matter brought into 
the case by stipulation made subsequent to the judg- 
ment of the General Term. The parties cannot agree 
upon acase aud submit it to this court for decision. 





June 23, 1891. People v. Dewey. Opinion per Curiam. 





APPEAL—MANDAMUS—DISMISSAL.— Where the Spe- 
cial Term has granted a writ of mandamus with costs, 
and upon a stay being denied defendant complies with 
the writ, pays costs and appeals to the General Term, 
that court must hear the case upon the merits and it ig 
error for it to dismiss the appeal on the ground that 
it was not a practical question. June 23,1891. Martin 
v. Johnson. Opinion per Curiam. 








NONE FROM CONFIRMATION OF AWARD By 
COMMISSIONERS.—This court has no jurisdiction to re- 
view a decision of the Supreme Court, rendered upon 
the appraisal and report of commissioners appointed 
by it, to condemn property taken for railroad pur- 
poses. It has been so held in proceedings to acquire 
property rights taken under the provisions of the Gen- 
eral Railroad Act of 1850, and so by parity of reasoning 
we must hold where the petitioner is incorporated, 
and proceeds under what is commonly known as the 
Rapid Transit Act (chap. 606, Laws 1875). In the lat- 
ter act the provisions respecting the acquisition of 
lands, in invitum the owner thereof, are similar as to 
the procedure to those prescribed in the act of 1850. 
However serious therefore the error of the commis- 
sioners may have been in the rejection of the proof re- 
lating to the prior adjudication in the equity action 
between these parties, there is no power in this court 
to review it upon an appeal from the order of confir- 
mation. June 23,1891. Matter Metropolitan El. R. 
Co. Opinion by Gray, J. 38 N. Y. St. Rep. 881. 





RELIGIOUS CORPORATION.—Where at the close 
of plaintiff's case defendant’s counsel moves for a non- 
suit, which was granted and exception taken by plain- 
tiff, and then the plaintiff proposes and requests find- 
ings of facts aud questions of law which were passed 
upon by the referee, an appeal becomes one from the 
judgment upon the merits as directed by the referee 
and not asa judgmentof nonsuit, and plaintiff's relief 
from having it so treated was obtainable by a motion 
to correct the record in that respect. (2) Where the 
treasurer of a religious corporation opens a bank ac- 
count in his name as treasurer without the consent, 
knowledge or authority of its board of trustees, and 
deposits its funds therein without the authority or di- 
rection of the corporation, it is his individual account, 
and the corporation is not responsible for any dealings 
by him with the bank not authorized by its board of 
trustees. Second Division, June 23,1891. Columbia 
Bank v. Gospel Tabernacle Church. Opinion by Pot- 
ter, J. 


ATTACHMENT — AFFIDAVIT ON INFORMATION AND 
BELIEF.—The Supreme Court is not bound to grant an 
attachment founded on an affidavit based on informa- 
tion and belief. It is sufficient to justify the court in 
refusing to graut the attachment, that such affidavit 
was not satisfactory to the court. June 23, 1891. 
Hodgman v. Barker. Opinion per Curiam. 


CosTs—EXTRA ALLOWANCE—CODE Civ. Pro., § 1956 
—USURPATION OF OFFICE.—Where the complaint in 
an action to oust defendants from an office in a do- 
mestic corporation and put relators in possession 
thereof, demands that each defendant shall pay a fine 
of $2,000, as provided by the Code of Civil Procedure, 
§ 1956, this does not justify the court upon the com- 
plaint being dismissed in granting defendants an extra 
allowance based upon the amount of such fine. At- 
lantic Dock Co. v. Libby, 45 N. Y. 499; Adams v. Ark- 
enburgh, 106 id. 615; Conaughty v. Sar. Co. Bank, 92 
id. 404. The action was brought to try the title to cer- 
tain elective offices in a religious corporation. It does 
not appear that these offices were of any value in 
themselves, or that there were any emoluments or pe- 
cuniary advantages attached to them, and hence it 
cauuot be said that the subject-matter of the action 
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was of any value whatever. The entirely unnecessary 
demand that each of the ten defendants be fined 
$2,000 was not a claim that could form the basis of an 
allowance any more than would a request at the trial 
that the discretion of the court in that regard be exer- 
cised. June 23, 1891. People, ex rel. Winans, v. Adams. 
Opinion by O’Brien, J. 38 N. Y. St. Rep. 880. 


DAMAGES—MEASURE OF, ON BREACH OF CONTRACT.— 
Defendants contracted to ship fifteen thousand tons 
of ice from Maine to plaintiff in New York. The 
agreement fixed $1.50 per ton as liquidated damages. 
Upon the trial, neither party excepting, the court re- 
ceived evidence of the sums paid by plaintiff to pur- 
chase a quantity of ice equal to that whieh defendants 
failed to deliver, and instructed the jury that they 
should give the actual damages sustained, i. e., the dif- 
ference between the price named and the sum paid by 
plaintiff to make good the deficiency, adding that the 
“Shrinkage of the Maine ice should be added to the 
price in fixing the amount of damages.”’ This was fif- 
teen per cent of thecargo. There were nine thousand 
three hundred and eighty-eight tons undelivered, and 
the verdict was fur 38,918.60. Held, error; that as the 
shipping was to be done in Maine, the shrinkage was 
the plaintiff's loss,and should have been added to the 
contract price, and the product deducted from the 
price actually paid by plaintiff under the rule fixed by 
thecourt. (2) Even though the rule of damages may 
have been erroneous, as it was acquiesced in by both 
sides, the defendant should have the full benefit of its 
proper application to the case. Second Division, June 
23,1891. Clark v. Stewart. Opinion by Brown, J. 


EvIDENCE—WORK DONE AND MATERIAL FURNISHED 
—WRITTEN AND ORAL TESTIMONY.—Plaintiff did work 
and furnished material to be used upon the engine, 
boiler and machinery of defendant’s yacht, at the re- 
quest of Pugsley, defendant’s engineer. Upon the 
trial Pugsley’s deposition was read, which stated that 
he received a bill made out by plaintiff, which he re- 
turned for correction, and afterward received a second 
corrected bill, which he approved by writing upon its 
face. Defendant also testified that he had received a 
bill which he had sent back to plaintift fur corrections 
and as he thought the signature of the engineer thereto. 
Held, that in view of the facts it was not improper for 
Pugsley to testify that he audited the bill, not as a 
proof of the correctness of the bill, but as showing a 
compliance with the requirements of defendant. (2) 
The court erroneously allowed the engineer to state as 
to whether the contract which was in writing and was 
for lengthening the yacht, included any work on the 
engines and machinery. Held, that as the construc- 
tion of the contract given by the engineer was correct, 
no harm resulted to the defendant by the evidence, 
and so it would not be a ground for reversal. Second 
Division, June 28, 1891. Avery v. Starbuck. Opinion 
by Haight, J. 38N. Y. St. Rep. 901. 


LIMITATION OF ACTION—MISMANAGEMENT OF WIFE’S 
ESTATE.—On reference of a claim against a decedent’s 
estate by his wife, the referee found that she hada 
separate estate which was managed by her husband; 
that he kept an account in which he credited himself 
with sums claimed to have been paid out for her; that 
certain of said charges were improper and for dis- 
bursements for which he was legally liable, but that 
the statute of limitations ran against two items en- 
tered six years prior to the date of theaction. Held, 


error; that under the rule that payments made upon 
an account will, if nothing appears to the contrary, be 
deemed applied to the earlier items of it, the amount 
Temaining unpaid may be found in or represented by 
the later ones, the moneys improperly entered as paid 
out or charged by him would be treated as still re- 





maining in his hands. The use by the wife of her own 
money for the purchase of clothing and necessaries for 
herself would not create a liability to her of her hus- 
band for the amount so expended, without the aid of 
circumstances out of which might arise a promise to 
repay itto her. Jacquesv. M. E. Church, 17 Johns. 
548; Hendricks v. Isaacs, 117 N. Y. 411; T. N. Bank v. 
Guenther, 123 id. 568; Romer v. Koch, 49 Hun, 483. 
The fact that she received the moneys so charged in 
the account is not questioned. And nothing appears 
in the evidence to justify the conclusion of the referee 
that Mrs. Johnson was entitled to recover the amount 
for which recovery was allowed by him of the cash 
items so charged to her or credited to the defendant’s 
testator as payments on account of moneys received 
by bim from her separate estate. Second Division, 
June 23, 1891. Nostrand v. Ditmis. Opinion by Brad- 
ley, J. 


MALICIOUS PROSECUTION — PROBABLE CAUSE — 
PENAL CopE, § 639.—The defendant had permission at 
the will of the Brooklyn park commissioners to con- 
nect a system of water pipes with theirmain. They 
withdrew their permission and directed plaintiff, one 
of their officers, to disconnect the system. Upon his 
doing so, defendant swore out a warrant without dis- 
closing the fact that defendant was acting under or- 
ders of the commissioners, upon which he was arrested 
and Cischarged. Held, that as there was evidence that 
the work of disconnecting was done in a proper 
manner, and so as to cause no unnecessary injury to 
the defendant’s pipes, there was no probable cause for 
the arrest. (2) -The word ‘‘ wilfully” in the statute 
means more than a voluntary act, and more aiso than 
an intentional act which in fact is wrongful. It in- 
cludes the idea of an act intentionally done with a 
wrongful purpose, or with a design to injure another, 
or one committed out of mere wantonness or lawless- 
ness. June 23,1891. Wass v. Stephens. Opinion by 
Andrews, J. 


MORTGAGE —FORECLOSURE — PAYMENT — PRESUMP- 
TION—POSSESSION OF BOND.—In an action to foreclose 
a mortgage, the parties in possession of the premises 
produced the bond, but failed to produce the mort- 
gage or satisfaction-piece, aud there were no inudorse- 
ments of payments on the bond, which was evidently 
mutilated.and no explanation was made by defendants, 
either as tothat oras to the change made in the an- 
swer, which made it appear that the payment was 
made to some oie other than the plaintiff. Held, the 
inference of payment was rebutted by the circumstan- 
ces surrounding the possession of the bond. Second 
Division, June 23, 1891. Anderson v. Culver. Opinion 
by Parker, J. 38 N. Y. St. Rep. 889. 


—\—_>—__——— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ALIENS'— RIGHT TO TAKE BY DESCENT.— Laws of 
New York of 1845, chapter 115, as amended by the 
Laws of 1874, chapter 261, provides that those aliens 
who, according to the statutes of New York, would 
answer to the description of heirs may take by descent 
from any alien resident, or any naturalized or native 
citizon of the United States, who has ** purchased ”’ 
and taken, or shall hereafter ‘‘ purchase ’’ and take, a 
conveyance of real estate. Held, that the statute gives 
the right of transmission by descent only to resident 
aliens and naturalized or native citizens; that it at- 
taches only to land acquired by purchase, and that it 
contemplates only one step of transmission to alien 
heirs. This legislation does not, in terms, enlarge the 
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aliens, or to take by descent from resident aliens or 
naturalized or native citizens who have not acquired 
lands by purchase. It is expressed in unequivocal lan- 
guage, and must be taken to mean what its language 
implics. There is a clear distinction, which has al- 
ways been recognized in the law of real property, be- 
tween titles acquired by purchase and titles acquired 
by descent. The latter vest by operation of law. It 
cannot be supposed that the Legislature were unaware 
of this distinction, or that they employed the lan- 
guage of the statute unadvisedly. The meaning of 
these statutes has been considered in two adjudicated 
cases by the highest court of the State, but in neither 
of these cases was the precise question which is now 
presented under consideration. Speaking of the act 
of 1845, the Court of Appeals have said, in Goodrich v. 
Russell, 42 N. Y. 177, that it gives to a resident alien 
who takes title by grant of real estate the same power 
of transmitting such title by descent as a citizen, and 
to this extent gives an inheritable quality to the blood 
of aliens. Audin Stamm vy. Bostwick, 122 N. Y. 48, 
the Court of Appeals, referring to the effect of the 
original and amendatory statutes, declare that the 
word “ purchase,”’ as used therein, should be given its 
broadest meaning, and includes all land acquired by 
devise. These adjudications are authority inferentially 
for the proposition that the legislation does not affect 
titles which have not been acquired by resident aliens, 
or native or naturalized citizens, nor titles which have 
been acquired by any person of theseclasses otherwise 
than by purchase; that is, by grant or devise. The 
ouly case in the courts of this State which directly ad- 
judicates the present question, which has been called 
to my attention, is one decided by the Supreme Court 
in June, 1881, the case of Harrison v. Harrison, 3 N. 
Y. Law Bul. 65, decided by Bartlett, J. In that case 
the court says: ‘The non-resident aliens took under 
the act of 1845. They so took as if they were citizens; 
consequently with full power of disposition and trans- 
mission. Dying intestate, the estate passed to their 
heirs at law, capable of taking by descent or devise; 
that is, to such of their heirs as were citizens, but not 
to such as were non-resident aliens.’’ The act makes 
no provision for the latter, nor indeed specially for 
the former; they taking as an incident to the power 
of disposition and transmission conferred upon the 
original non-residents. U. 8S. Cire. Ct., 8. D. N. Y., 
May 15, 1891. Branagh v. Smith. Opinion by Wal- 
lace, J. 46 Fed. Rep. 517. 


ASSIGNMENT FOR BENEFIT OF CREDITORS — PREFER- 
ENCES — WHEN FRAUDULENT. -— The firm of M. & N. 
were successors to M. & H. H. sold out his interest 
in the property and business to N. The firm of M. & 
H. then owed one M. $1,000. This debt was assumed 
by the new firm, and they gave H. a note for the 
amount. M. & N. afterward made an assignment for 
the benefit of creditors, and preferred H. for the 
amount of the note given, but in the inventory the 
debt was specified to be on the note held by M. Held, 
that the preference was not fraudulent, being made to 
secure the debt due M. from the assignors. N. Y. Sup. 
Ct., Gen. Term, Second Dept., May 11, 1891. Smith v. 
Smith. Opinion by Barnard, P. J. 39 N. Y. St. Rep. 
46. 


CARRIERS — LOSS OF GOODS — GAME LAWS — INTER- 
STATE COMMERCE.—(1) Ownership of property by the 
plaintiff, its delivery to and acceptance by a common 
carrier for transportation, and its non-delivery to the 
consignee, are printa facie evidence of negligence. The 
burden then rests upon the carrier to show facts ex- 
empting it from liability. Lamb v. Railroad Co., 66 
Me. 241. (2) The property of the plaintiff, while law- 
fully in the possession of the defendant as a common 
carrier, was seized unlawfully by an officer, without 
any warraut or legal process, nor was any afterward 





Someone 
obtained. Held, that the officer was a trespasser, and 
that the common carrier was liable in the same man. 
ner as if it had allowed any other trespasser to take 
the property out of its custody. Adams v. Scott, 104 
Mass. 166; Kiff v. Railway Co., 117 id. 593; Fillebrown 
v. Railway Co., 55 Me. 462. In the case of Edwards y, 
Transit Co., 104 Mass. 163, it was held, that while the car. 
rier was not liable in trover for conversion of the prop. 
erty, he was nevertheless liable on his contract or ob. 
ligations as common carrier, where the officer seizing 
the property was a trespasser. ‘‘ The owner may, it ig 
true,”’ say the court, ‘‘ maintain trover against the offi. 
cer who took the property from the carrier; but he ig 
not obliged to resort to him for his remedy. He may 
proceed directly against the carrier upon his con- 
tract, and leave the carrier to pursue the property in 
the hands of those who have wrongfully taken it from 
him.’’ (3) Revised Statutes, chapter 3C, section 12, 
which imposes a penalty for killing, destroying or hay. 
ing in possession, during certain portions of the year, 
“more than one moose, two caribou, or three deer,” 
does not apply to common carriers in the performance 
of their duties. This property was lawfully the prop- 
erty of the plaintiff. It was delivered to and accepted 
by the defendant company for transportation toa 
point beyond the limits of this State. Their liability 
as common carriers held them to a strict fulfillment 
of their obligation in relation to the property in their 
charge. That obligation was not merely to transport 
the property in this State, but to a point outside of its 
limits in another State. It had lawfully commenced 
to move as an article of commerce from one State to 
another. From that moment it became the subject of 
inter-State commerce, and as such was subject only to 
National regulation, and not to the police power of 
the State. The same is unquestionably true in relation 
to whatever agency or instrumentality may be used as 
the means of transporting such commodities as may 
lawfully become the subject of purchase, sale or ex- 
change, under the commerce clause of the Constitu- 
tion of the United States. The transportation of the 
subject of inter-State commerce, where it is such as 
may lawfully be purchased, sold or exchanged, is 
without doubt a constituent of commerce itself, and 
is protected by and subject only to the regulation of 
Congress. The Daniel Ball, 10 Wall. 557, 565; Bow- 
man v. Railway Co., 125 U. S. 465, 485; County of Mo- 
bile v. Kimball, 102 id. 691; Welton v. Missouri, 91 id. 
275; Coe v. Erroll, 116 id. 517; Leisy v. Harden, 135 
id. 100. Me. Sup. Jud. Ct., March 24,1891. Bennett v. 
American Express Co. Opinion by Foster, J. 


CARRIERS — OF PASSENGERS — REFUSAL TO ACCEPT 
TICKET.—Where the conductor of a railroad train re- 
turns to a passenger the wrong portion of areturn-trip 
ticket, and another conductor on the return trip re- 
fuses to accept it after the mistake is explained to 
him, and ejects the passenger from the train, the rail- 
road company is liable. The decisions are in direct 
and palpable conflict upon the liability of a common 
carrier for failure to transport a passenger under the 
circumstances named. In New York, Michigan, Illi- 
nois, Maryland, Obio, Wisconsin, Connecticut, New 
Jersey, Massachusetts and North Carolina, it seems to 
have been decided that the ticket presented by the 
passenger is the only evidence of his right to travel 
upon the train which can be recognized by the con- 
ductor; and that if by reason of the negligence of 
other servants of the carrier, a wrong ticket has been 
given to the passenger, or the right ticket has been 
given to him, but erroneously taken from him, the 
passenger's right of action is for the wrong thus com- 
mitted; and that he may not insist upon his right to 
travel on the wrong ticket, or without it, where it has 
been taken up, and recover damages for the refusal of 
the carrier to permit him to do so; and that the cur- 
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rier may lawfully eject him from its train, using no 
more force than is necessary to that purpose. The au- 
thorities in support of this rule are found in the brief 
of counsel for appellant. On the other hand, it is 
held in Georgia and Indiana that the passenger is 
entitled to travel according to his real contract with 
the carrier, where the mistake in giving the proper 
ticket, or in taking up a proper one held by the pas- 
senger, is caused by the negligence of the servants of 
the carrier. Iu amore recent case in Michigan than 
those cited by appellant’s counsel—Hufford v. Railroad 
Co. (Mich.), 31 N. W. Rep. 544—the plaintiff had ap- 
plied and paid for a ticket from Manton to Traverse 
City. The agent gave him a ticket previously issued 
fora ride from Sturgis to Traverse City. There was 
evidence,tending to show that the ticket had been can- 
celled by conductor’s marks foraride between Sturgis 
and Walton, and the trial court instructed the jury 
that ‘‘ if they believed the ticket was punched, indicat- 
ing to the conductor by the punch-mark that it had 
been used before between Grand Rapids and Walton, 
that would be evidence of an infirmity in the ticket, 
and the plaintiff would not be entitled to insist upon 
that ticket being received.”’ This instruction was held 
to be erroneous, the court saying: ‘‘ When the plain- 
tiff told the conductor on the train that he had paid 
his fare, and stated the amount he had paid to the 
agent who gave him the ticket he presented, and told 
him it was good, it was the duty of the conductor to 
accept the statement of the plaintiff until he found out 
it was not true, no matter what the ticket contained 
in words, figures or other marks.’’> The most remark- 
able thing about this decision is that it was made in 
the same case, upon the same facts, and between the 
same parties as that reported in 53 Michigan, 118, in 
which, in an opinion delivered by Judge Cooley, it 
was held, that as between the conductor and the pas- 
senger, “ the ticket must be conclusive evidence of the 
the extent of the passenger’s right to travel.’’ There 
isa class of cases somewhat analogous to the present 
one, in which, by a uniform course of decisions, so far 
as we are informed, it is held that the conductor must 
accept the statements of the passenger. We refer to 
those cases in which different rates are charged for one 
who has procured a ticket and one who pays upon the 
train. It is held that as a condition precedent to the 
exercise of this right to charge higher train rates, and 
to expel one refusing to pay them, a reasonable oppor- 
tunity should be given by the carrier to the passenger 
to procure the ticket required, and that one to whom 
no such opportunity has been afforded, and who for 
refusing to pay the higher rate is expelled from the 
train, may recover damages therefor. Hutch. Carr., 
$571, and authorities in note 2; Forsee v. Railroad 
Co., 63 Miss. 66. Without determining more upon this 
disputed question than is necessary for the decision of 
the case before us, it is sufficient to say that where, as 
here, the ticket in the hands of the passenger supports 
and confirms the truth of his statement, and no possi- 
ble injury can result to the carrier by the conductor's 
accepting and acting thereon, he must so act, or refuse 
at the peril of inviting an action for damages against 
his principal if the statement be true. We do not de- 
cide that a person holding a ticket from Myrtle to 
Blue Springs has a right to ride from Blue Springs to 
Myrtle; but no real injury could result to the carrier 
in recognizing such right, for the distance is the same, 
and in the usual course of business as many trains pass 
in one direction as the other. What we do decide is 
that a passenger holding and attempting to use such 
ticket, under the circumstances disclosed in this rec- 
ord, and explaining to the conductor how the mistake 
occurred by which the ticket read in the wrong direc- 
tion, makes such a reasonable and probable showing 
as entitles him to be dealt with as a passenger, and 
therefore that any regulation of the carrier authoriz- 








ing the conductor of its trains to disregard such state- 


ment is unreasonable, and need not be submitted to 
by the passenger. Miss. Sup. Ct., June 1, 1891. Kan- 
sas City, etc., R. Co. v. Riley. Opinion by Cooper, J. 


INSURANCE—MARINE — GENERAL AVERAGE — DAM- 
AGE BY WATER—LIABILITY OF SHIP-OWNER. — Dam- 
age by water poured upon cargo to extinguish fire 
is the subject of general average. Whether so 
when the act of flooding was that of municipal 
authorities, without concurrence or direction of 
the master, quere. The statute (R. S., § 4282) exempt- 
ing the ship-owner from liability for damage to 
cargo by fire, happening without his neglect or design, 
does not release from liability to contribute toward 
general average. The record presents the question 
whether contribution in general average is sanctioned 
for damage by water poured upon cargo to extinguish 
fire on board ship. The principle which underlies the 
whole doctrine of general average is that a loss volun- 
tarily incurred for the sake of all shall be made good 
by the contribution of all. Insurance Co. vy. Ashby, 13 
Pet. 331; Hobson v. Lord, 92 U. 8S. 397. The maxim 
of the Rhodian law, the foundation of general average, 
did not in terms extend further than to cases of jetti- 
son; but the principle applies to all other cases of 
voluntary sacrifice, properly made, for the benefit of 
all. Anderson v. Steamship Co., L. R., 10 App. Cas. 
107, 114. The maxim itself, as suggested by one au- 
thor, is probably an imperfect statement in writing of 
the principle known to the common law of the seas, 
illustrating the general principle by a perfect example. 
To justify general average contribution three things 
must concur: (1) A common imminent peril; (2) a 
voluntary sacrifice; (3) successful avoidance of the 
danger. Barnard v. Adams, 10 How. 270; The Star of 
Hope, 9 Wall. 203. The first and third conditions are 
confessedly here present. The second condition is 
said to be wanting, because, as is claimed, the cargo 
destroyed was not “selected” for sacrifice; or in 
other words, that the loss was incidental and uninten- 
tional, not primary and designed. There must be, it 
is true, a deliberate sacrifice to appease the exigency 
of the crisis, as distinguished from the chance result 
of the operation of the natural elements. I take it 
however that the term “ sacrifice,”’ as known to the 
maritime law, is used in the sense of giving up or suf- 
fering to be lost for the sake of something else, not in 
the sense of an immolation. Was there not here, 
within the principle of contribution, such designed in- 
jury, such deliberate sacrifice? Both ship and cargo 
were in the embrace of total destruction. Deliverance 
was only possible through extinguishment of the fire. 
There was certainty that pouring water into the hold 
to drown the fire would destroy cargo not on fire. 
That was'‘a necessary result of the act. There was the 
will of man directing the act working destruction to 
cargo. There was intentional inundation of cargo. 
There was design to avert the greater loss of ship and 
cargo, by incurring the minor loss of part of the cargo. 
That, in my judgment is equivalent to a voluntary 
sacrifice, satisfying the conditions of a general aver- 
age act. It was a selection by the master for sacrifice 
of that which by the act must necessarily be destroyed. 
There was, to be sure, no manual selection, no separa- 
tion of the ‘‘scape-goat” from the remainder of the 
cargo, no particular design to destroy the particular 
subject. But that is not essential. It suffices if there 
exist the general design to sacrifice that which would 
naturally be lost in consequence of the act rendered 
imperative by the impending peril. The master must 
be presumed to have designed the consequences neces- 
sarily resulting from the act directed. The cargo so 
necessarily destroyed by the act js, in every equitable 
sense, selected for sacrifice. Many losses in the nature 
of jettison are thus borne in general average. As for 
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example, goods exposed in barges to float a stranded 
ship, and lost in consequence; goods brought upon 
deck in order to get at others for the purpose of a 
juctus, aud washed overboard (Benecke Ins. 213); 
damage done toaship by a tug coming alongside to 
render salvage service (Loundes, § 33); the voluntary 
stranding of aship to avoid capture, foundering or 
shipwreck (Fowler v. Rathbones, 12 Wall. 102); dam- 
age to cargo resulting from such stranding. Loundes, 
§ 16. In all these cases there is, in a narrow sense of 
the term, no design to destroy, no selection for sacri- 
fice. The purpose is to save, not destroy; a lesser peril 
is incurred to avoid certain loss from a greater one. 
The act however is hazardous, resulting in injury. 
The results are presumed to have been foreseen; that 
destroyed presumed to have been selected for sacrifice. 
The loss is compensated in general average as a neces- 
sary consequence of the measure taken for the com- 
mon safety. Iam of the opinion that the loss here 
falls within the conditions of general average contri- 
bution. This conclusion is, as I think, supported by 
the decided weight of judicial authority in America, 
speaking to the precise question. Nimick v. Holmes, 
25 Peun. St. 366; Nelson v. Belmont, 5 Duer, 310; af- 
firmed on appeal, 21 N. Y.36; Heye v. North German 
Lloyd, 33 Fed. Rep. 60; Ralli v. Troop, 37 id. 888. It 
is the settled law of England. Stewart v. Steamship 
Co., L. R., 8 Q. B. Div. 88; Achard v. Ring, 31 L. T. 
(N. S.) 647; Schmidt v. Mail Steamship Co., 45 L. J. 
Q. B. Div. 646; Pirie v. Dock Co., 44 L. T. (N. 8S.) 
426; Wire, etc., Co. v. Savill, 8 Q. B. Div. 653. It is the 
law of France, Belgium, Germany, Italy, Holland, 
Sweden, Norway, Denmark and Portugal. Loundes 
General Average, Comparative Table, xxxi, and ap- 
pendices. It accords with the York-Antwerp rules of 
1877, which, while without the sanction of law, are 
now generally adopted in marine underwriting, and 
in foreign bills of lading. The case of The Buckeye, 7 
Biss. 23, decided by Mr. Justice Davis in 1863, is 
strongly urged as decisive here. The decision there is 
certainly counter to the conclusion I have reached. 
The argument of the opinion is that there must exist 
a particular intention to destroy, and a particular se- 
lection for destruction. Barnard v. Adams, 10 How. 
270, 304, cited in support, determines that contribution 
is not dependent upon any real or presumed intention 
to destroy, solely upon selection. The Star of Hope, 9 
Wall. 203, 233, decided in 1869— while Mr. Justice 
Davis was yet upon the Supreme Bench, and in the 
decision of which he participated—determines that if 
the willof man in some degree contributed to the 
sacrifice, that is sufficient to constitute the voluntary 
act or selection within the meaning of the commercial 
law. ‘There the ship, in imminent danger of destruc- 
tion from fire, sought safety inan unknown bay. In 
attempting to euter she grounded upona reef or bank, 
the existence of which was unknown to the master. 
It was said there that the stranding was not only not 
intentional, but was involuntary and unexpected. But 
the court answered, that being aware that such a dan- 
ger was the chief one to be expected in entering a bay, 
he deliberateiy elected to take the hazard rather than 
subject the common adventure to the imminent peril, 

and to almost certain destruction if he remained out- 
side; and that it was not possible to hold, under such 

circumstances, that the will of man did not in some 
degree contribute to the stranding of the ship. That 

case goes far beyond the one in hand, and seems to me 
wholly irreconcilable with the case of The Buckeye. 

There, was ouly possibility without expectation of 
loss; here, was certainty. The will of man in some 
degree contributed to the sacrifice that in the one case 
was the possible, and in the other the certain, result of 
the act determined upon for the common safety. It 
is with diffidence that 1 venture to dissent from the 
decision of The Buckeye. I[ have halted in opinion 


whether it is not my duty to yield personal conviction 
to the judgment of the distinguished jurist then pre. 
siding in this Circuit; but considering that that decig, 
ion stands opposed, as I believe, to the principle estab. 
lished by the Supreme Court, and to the law of nearly 
every maritime nation, I have felt at liberty to follow 
my own conviction in the interest of that uniformity 
of decision especially to be desired in maritime law, 
If therein I err, an appellate tribunal can set me right, 
The objection that the act was that of the municipal au. 
thorities, without direction or concurrence on the part 
of the master, is ill sustained in point of fact. The 
protest discloses that the alarm was given, and the fire 
department called into action, by the master of the 
vessel. The action of the firemen was therefore by his 
procurement. Subsequent flooding was the direct act 
of the master and crew. It becomes unnecessary there- 
fore to consider the cases of Wamsutta Mills v. Steam- 
boat Co., 137 Mass. 471, and The Mary Frost, 2 Woods, 
306, to the effect that property sacrificed by direction 
of others than the master is not a general average loss, 
The doctrine of these cases is challenged in Ralli y. 
Troop, 37 Fed. Rep. 888, 891. It is lastly objected that 
neither ship nor owner is liable in general average for 
the loss in question. This claim is predicated upon the 
Revised Statutes, section 4282, exempting the owner 
of a vessel from liability for loss or damage to cargo 
by reason or by means of any fire happening to or on 
board of the vessel without design or neglect of the 
owner. This provision is first found in 9 Statutes, 635, 
and was enacted in 1851, and is said in Moore v. Trans- 
portation Co., 24 How. 1, to have been in consequence 
of the decision in Navigation Co. v. Bank, 6 How. 34, 
applying the common-law liability of common carriers 
to carriers by water. Its provisions are largely bor- 
rowed from similar legislation in England. There 
ship-owners were first exempted from liability in case 
of loss or damage by fire by the statute of 26 Geo. III, 
re-enacted in 17 and 18 Vict., chap. 104, section 503. 
The acts of both nations are essentially alike. The 
courts of England have ruled that the exemption of 
the statute corresponds with the ordinary exemption 
from the accidents of navigation, and does not touch 
liability to contribute toward a general average. 
Schmidt v. Mail Steamship Co., 45 L. J., Q. B. Div. 
646; Crooks v. Allan, 5Q. B. Div. 38. Considering the 
previous state of the law, the object to be obtained, 
and the history of the legislation, there can exist no 
reasonable doubt of the correctness of these decisions. 
That in the law of insurance damage by water is at- 
tributed to the original peril by fire as a direct and 
proximate cause does not warrant a construction of 
the act in question which would seriously unsettle the 
law of general average, and was clearly without the 
intendmeut of Congress. U. 8. Dist. Ct., E. Dist. Wis., 
June 4, 1891. The Rounoke. Opinion by Jenkins, J. 
46 Fed. Rep. 297. 


INTOXICATING LIQUORS — ILLEGAL SALES — ACTION 
ON LICENSE BOND.—Under an ordinance licensing 8a- 
loons and forbidding any business therein ‘ between 
11 o’clock P. M. and 5 o’clock A. M. of each and every 
day,’’ no recovery can be had on a bond conditioned 
for the lawful conduct of the business, under a com- 
plaint charging the saloon-keeper with selling liquors 
between 11 o’clock p. M. and 5 o’clock A. M. of the 
following” day. It is a cardinal rule in the con- 
struction of statutes that the intent of the Legislature 
should be followed, but this is subject to the impera- 
tive and paramount rule that the court cannot depart 
from the meaning of the language which is free from 
ambiguity, although the consequence would be to de- 
feat the object of the act. In Rex v. Barham, 8 Barn. 
& C. 99, the court said: ‘Our decision may in this 
particular case operate to defeat the object of the act; 





but it is better to abide by this consequence than to 
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put upon it a construction not warranted by the words 
of the act, in order to give effect to what we may sup- 

to have been the intention of the Legislature.” 
In Smith v. State, 66 Md. 217, the court said: ‘ Even 
when acourt is convinced that the Legislature really 
meant and intended something not expressed by the 
phraseology of the act, it will not deem itself author- 
jzed to depart from the plain meaning of language 
which is free from ambiguity. As was said by Lord 
Denman, in Green v. Wood, 7 Q. B. Div. 185: ‘Those 
who used the words thought they had effected the 
purpose intended. But we, looking at the words as 
judges, are no more justified in introducing that 
meaning than we should be if we added any other pro- 
vision. We can do no more than give such a meaning 
as the words authorize.’ The Supreme Court of Ohio, 
in Woodbury v. Berry, 18 Ohio St. 462, emphatically 
say: ‘lt is our legitimate function to interpret legis- 
lation, but not to supply its omissions.’’’ The busi- 
ness of the interpreter is, of course, to seek for the in- 
tention of the Legislature, but that intention is not to 
be ascertained at the expense of the true meaning of 
the words. ‘The question is not what the Legislature 
meant, but what its language means. ‘The court 
knows nothing of the intention of an act, except from 
the words in which it is expressed; * * * the 
meaning of the law being the law itself. * * * 
Every departure from the clear language of a statute 
is in effect an assumption of legislative powers by the 
court.’ End. Interp. St., §§ 5-8. If the words ‘each 
and every day”’ were eliminated from the provision of 
the ordinance above referred to, we should hold that 
the period of time named in the prohibitory clause is 
that between the hour of 11 Pp. M. one day, and the 
hour of 5 A. M. of the next day, bnt we have no more 
right to eliminate those words from the ordinance 
than we have toenlarge its terms. There is but one 
period in every day between the hours of 11 P. M. and 
5a.M. Itis the same period whether you designate 
itas the period between 11 P. M. and 5 A. M., or be- 
tween 5 A. M. and 11 Pp. M. of each and every day. The 
term “ day ”’ has a well known signification. It is de- 
fined by the Code to be “the period of time between 
any midnight and the midnight following.’’ Pol. Code, 
§ 3259. And this is the interpretation which has al- 
ways been put upon the word in the construction of 
prohibitory statutes. Pulling v. People, 8 Barb. 385; 
Kane v. Com., 89 Penn. St. 522; Haines v. State, 7 Tex. 
App. 33. Cal. Sup. Ct., June 16, 1891. City of Eureka 
v. Diaz. Opinion by Paterson, J. 


WATER AND WATER-COURSE — NON-NAVIGABLE 
MEANDERED STREAM —ICE.— Where the government 
has meandered the shores of a non-navigable stream, 
and retained title to the soil under the bed thereof 
when disposing of the adjacent land, it did not thereby 
affect the right to a lawful use of the water itself; 
and where plaintiff has obtained a lawful access to the 
river without trespassing upon the lands of the ripa- 
rian owners, he is entitled to go upon the river and cut 
ice thereon, and if he is restrained therefrom by in- 
junction at the suit of the riparian owners he may 
Maintain an action for damages on the injunction 
bond. The United States retains the title to the 
bed of the stream, which it holds, not for disposition 
nor for use in any way that will interfere with the 
rights of the riparian owners and the public to the 
water of the stream and its uses for all proper pur- 
poses. It cannot be claimed that the government can 
prevent riparian owners from using the water to evolve 
power for mechanical purposes, for domestic use, for 
supplying towns and cities, and for all the purposes 
for which water may be lawfully used. Of course such 
use must be so limited and restricted that the rights 
of riparian owners and of all others holding rights to 
the water shall not be interfered with. It cannot be 








thought the government has the power or authority 
to divert the stream, dry up the water, or so contami- 
nate it that it could not be used for proper purposes. 
The government has no more property in the water 
than ariparian owner or the public. The beneficent 
Creator opened the fountains which filled the stream 
for the benefit of His creatures, and has bestowed no 
power upon man or governments created by man to 
defeat His beneficence. Of course the use of the water 
may be regulated by the State, but the State may not 
forbid its use to the people. As streams of water be- 
gin ex jure nature, they are sybject, as to course and 
use, only to nature’s laws. The maxim of the common 
law intended to protect all people in the enjoyment of 
nature’s water-courses, namely, ‘‘aqua currit et debet 
currere ut currere solebat,’’ is as obligatory upon the 
government as upon the citizen. Under this maxim 
there can be no restriction upon the use and enjoy- 
ment of water when flowing in nature’s stream. Who- 
ever has lawful access to the stream flowing over a bed 
owned by the government, and held in trust for the 
benefit of the people, may use the water as regulated 
by law. Inthe case before us it is not shown nor 
claimed that plaintiff did not have lawful right to go 
upon the stream. It is plain that the same rights to 
the ice exist which may be held to the water, for the 
ice is water in another form—is congealed water. Its 
uses for comfort, luxury and health are known and 
demanded everywhere. It cannot be doubted, that in 
accord with the views we have expressed, any citizen 
who may lawfully go upon the stream may gather ice 
from it under the regulations prescribed by law. He 
is entitled to the ice he prepares by his labor to be re- 
moved. It is plain that if he cuts ice for transporta- 
tion to his ice-house, another cannot rob him of his 
labors by carrying away his ice; and it is plain that 
when he makes preparations to use the ice upon a cer- 
tain part of the stream, prepares its surface for cutting, 
erects machinery to handle the ice, makes walks or 
ways for workmen, or in any other proper manner in- 
dicates the part of the stream which he occupies in his 
operations, which must be reasonable in extent and 
in all other respects, he has a property right to the oc- 
cupation of such locality during the ice season, and to 
the ice formed there. When men are thrown together 
without government or established rules to regulate 
their possessions and use of the land they occupy, they 
tacitly assent to just such rules as follow from the 
doctrines we have announced. This has been done by 
settlers and miners in every Territory in the Union, as 
well as in every land where the ideas of civilized jus- 
tice, and especially the Anglo-Saxon ideas of the pro- 
tection of individual property, prevail. Shall not the 
courts, where there is established government, recog- 
nize, protect and enforce rights which are instinct- 
ively recognized by our people? Indeed courts are es- 
tablished to enforce and protect all rights held by men 
not surrendered to the State, thereby promoting order 
and peace of the State. In support of these views we 
cite the following authorities: Woodman v. Pitman, 
79 Me. 456; Ice Co. v. Steamer Excelsior, 44 Mich. 229; 
38 Am. Rep. 246, and notes; Inhabitants of West Rox- 
bury v. Stoddard, 7 Allen, 158; Paine v. Woods, 108 
Mass. 160; Ang. Water-Courses, §§ 74, 93, 135, 536, and 
notes to each section; Hickey v. Hazard, 3 Mo. App. 
480; Wood v. Fowler, 26 Kans. 682; Brastow v. Ice 
Co., 77 Me. 100; Gage v. Steinkrauss, 131 Mass. 222; 
Rowell v. Doyle, id. 474; Lorman v. Benson, 8 Mich. 
18; 77 Am. Dec. 435, and notes; Village of Brooklyn 
v. Smith, 104 Ill. 429; Hydraulic Co. v. Butler, 91 Ind. 
134; Higgins v. Kusterer, 41 Mich. 318. See 27 Am. 
Law Reg., p. 240, for notes to the case of Woodman v. 
Pitman, supra, citing some other cases. 7. This case 
is distinguishable from Murphy v. Railroad Co., 55 
Towa, 473, and Turley v. Tucker, 6 Mo. 583, and other 
cases cited upon the same point by counsel, by its 
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facts. In these cases it was held that trespassers upon 
land—government or private—who cut grass or timber 
for removal, acquired no property therein. The grass 
and timber area part of the realty, and are permanent, 
and not subject, as water, to movement and change. 
The owner of the land owns the grass and trees. But 
the owner of the land over which a stream flows dves 
not own the water so as to appropriate it to his own 
exclusive use and stop its flow. He may lawfully en- 
joy it while it is flowing over his land. When it enters 
the land of another he loses all interest in it. The 
cases cited above are not, applicable to the facts of the 
case before us. Iowa Sup. Ct., May 21, 1891. Brown 
v. Cunningham. Opinion by Beck, C. J. 


——__>—_—— 


CORRESPONDENCE. 


“Do You Suppose ir Was So?” 
Editor of the Albany Law Journal: 

A day or two ago, my attention was called to Mr. 
Esek Cowen’s letter in your journal of the 8th instant, 
wherein he refers to the coincidence mentioned in my 
article on James T. Brady in the Green Bag of July, in 
regard to Mr. Brady’s ‘‘ happy flight of fancy’ in aptly 
quoting from Shakespeare the words: 

“ Lam Sir Oracle, 
And when I ope my lips let no dog bark.” 

And he expresses doubt whether this flight of faucy 
tended to win the case for Mr. Brady’s side. I had 
heard of the happening of the coincidence years ago, 
probably about the time it occurred, and am enabled 
to give my authority for the correctness of the sup- 
position. 

In Mr. Charles Edwards’ “‘ Pleasantries about Courts 
and Lawyers,” published in New York in 1867, a work 
which is not only spiritedly and carefully written, but 
is replete with many “ happy flights of fancy” of law- 
yers, he says, in the opening chapter, felicitously: ‘* We 
ought to skim as a swallow, so that if one wing ruffle 
the water, it should only raise bubbles light and bright 
and evanescent as thuse which jewel champagne.’’ 

Now, on page 160 of Edwards’ Pleasantries, my 
critical friend will find the following: 

“Mr. James T. Brady was summing up in the New 
York Court of Common Pleas, when a dog barked, as 
only dogs can; and this was increased by officers try- 
ing to eject him. At last it was accomplished, silence 
and order were restored, and Mr. Brady went on with 
—‘* Having the floor, gentlemen of the jury, and a 
right to it, I go on by first quoting Shakespeare: ‘I am 
Sir Oracle, and when I ope my mouth let no dog bark.’ ”’ 

Mr. Edwards’ book having been published two years 
before Mr. Brady's death, and the work having had a 
large sale and widely distributed among lawyers, it is 
not at all improbable that Mr. Brady read the book 
and the fact of the coincidence mentioned. In sooth, 
Mr. Edwards’ book was made up in large part by con- 
tributions from lawyers and their “ gibes,”’ and their 
* flashes of merriment that were wont to set the table 
in a roar,” furnished to him. 

The coincidence is also substantially mentioned in 
“ Bench and Bar,” written by Mr. L. J. Bigelow, pub- 
lished in New York in 1871, wherein he says this flight 
of fancy ‘‘ won the jury and carried the case.’’ 

In my article on Mr. Brady, I used the words: “It 
was supposed that this flight of fancy won the case for 
his client.’’ Mr. Cowen would do well to open the 
valves of his imagination alittle, and not mechanically 
assume that it was ever supposed that the circum- 
stance mentioned “won the case”’ without the 
‘* slightest reference to the evidence in the case,” etc. 
He knows full well, from his large experience before 
juries, what a trifling incident will sometimes sway 
the minds of a jury, and it may readily be imagined 





without avery high flight of poetical fancy, that Mr. 
Brady’s apt quotation and winning manner doubtless 
went very far to win the ‘‘ twelve good men and trae” 
to his side of the case. 

It ie related that Mr. Rufus Choate, after one of hig 
glorious flights of fancy, so captivated the jury, that 
after a few minutes’ retirement, they returned witha 
verdict “ for Mr. Choate!” 

Positively yours, 
JOHN FREEMAN BAKER. 

New York, August 13, 1891. 


—__ + —__ 
NOTES. 


‘THE paragraph we published last Friday, which 

showed that fifty grave errors exist in the text of 
the seven hundred and fifty pages of the Session Laws 
of 1891, should attract the attention of all interested in 
legislation. This abuse is fast becoming a public uuis- 
ance, and must be corrected, or our law-making will 
become a mere farce. The persons upon whom the re- 
sponsibility chiefly rests are, of course, the members 
of the respective committees on engrossed bills in 
Senate and in Assembly. They should’not accept the 
position if they do not feel competent and willing to 
discharge its duties. It is upon their report, to the ef- 
fect that the bills are correctly engrossed, that each 
house acts on their final passage. If they make such 
report without actual knowledge that it is true, they 
do injustice to their constituents, to the State, and to 
the integrity and success of our popular system of 
government. The engrossing clerks of the two houses, 
of course, are directly to blame. If they were fit for 
their business they would copy correctly, because in- 
telligently. The manner and tenure of their office 
must be faulty, and future Legislatures must correct 
the methods that have prevailed, or make a laughing 
stock of themselves. Governor Hill has repeatedly 
suggested some system of supervision over the gram- 
mar, the legal meaning and the effect of the language 
used in bills, while before the Legislature, but so far, 
ineffectually. ‘The evi] has now reached such a height 
that it can no longer be ignored, but must be corrected. 
—Albany Times. 


Mr. J. N. Stetson, of Philadelphia, sends us the fol- 
lowing, which will interest our readers: ‘The re- 
mark said to have been made by James T. Brady, when 
in summing up a case before a jury in New York, a 
dog barked, is characteristic of him. The story re- 
minds me of another incident in Mr. Brady’s practice, 
perfectly in keeping with his characteristics. It is re- 
lated in Mr. Brady’s biography by L. B. Proctor in his 
* Bench and Bar of the State of New York’: ‘ While 
Mr. Brady was temporarily acting as district attorney 
for New York city, some boys were brought to trial 
charged with stealing asmall row-boat. The evidence 
for the people showed that the boys took the boat, 
rowed over to Staten Island, entered an orchard, took 
some apples and returned the boat to its mooring. 
Brady, who was satisfied that the boys did not intend 
to steal the boat, though the taking might amount to 
a technical larceny, addressed the court as follows: 
‘The offense of these boys, your honor, is not so much 
in taking the boat as in taking the apples. Now the 
crime of stealing apples is one which boys have been and 
still are more or less guilty of. Wrongfully taking apples 
commenced at a very early period in the world’s his- 
tory, in a very luxuriant garden and by a very respect- 
able lady. It has continued down to the present time. 
These boys, your honors, are guilty of an act no more 
criminal than you and I have been engaged in many 
times, and therefore with your consent I will enter a 
nol/e prosequi to the indictment.’ The court consented 
and the boys were discharged.’ ”’ 
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CURRENT TOPICS. 





E lengthening shadows which the clouds cast 

over the summer landscape, the coolness of the 
morning and the swift-coming night — all the signs 
of the advancing season point to the speedy return 
of the Able Editor, It would be untrue as well as 
ungenerous to greet him with the suggestion (made 
in a recent number of our arid but vigorous Western 
contemporary, the Central Law Journal) that he has 
not been missed. Even those graceful letters from 
the Old World, with their suggestions of a fuller, 
statelier life than ours, and their fatal inability to 
stick to prose, have but feebly consoled the gentle 
reader for the prolonged absence of his spiritual 
guide and mentor. In the midst of the new prob- 
lems of these months the patient public of the legal 
editor has been like a ship without a rudder, drift- 
ing before the winds of controversy. It has missed 
that oracular voice, rising above the noise of the 
conflict, telling when to praise and when to blame, 
and foretelling the fate of the contending parties. 
The St. Paul's Reredos Case has come out of its long 
gestation in the House of Lords, and we are told 
that bishops may set graven images before their 
flocks, and thus tempt them to idolatry and sin, and 
there is none to voice our inarticulate cry of pro- 


' test; an old and influential law journal, the Ameri- 


can Law Register, has died a natural and well-de- 
served death, and no voice has been raised to sing 
its requiem; there has been wrong in the market- 
place and injustice in the forum, and the censor 
morum has not been here to reprove them. More- 
over, the long summer fast and the cooler air of 
autumn have brought back the appetite for the 
more highly-seasoned dishes, the piquant though 
familiar savor, the more varied entertainment of the 
host of many years. It is high time that he were 
back in the midst of his people. No longer will the 
reader scan these pages in vain for glittering para- 
doxes on the burning topics of codification, wife- 
beating and the ‘‘ Harvard System.” The fires on 
those altars will be lighted again, and the fervor of 
them will melt all opposition. No longer will the 
legal Pegasus be made to do hack work and limp 
over the barren subjects of a holiday tour, but he 
will, as of old, beat out the rhythmic measures of 
“case law.” We hail him therefore returning, 
Whose parting we sped. We will not love him less 
for the friends that he has made in that other 
world, whose gates have not yet swung open unto 
us. We do not envy him the conquests that he 
brings home, for every thing that he has is ours. 
However he may lash us for our shortcomings, 
Wherever he may point out to us a better way than 
that in which we have trod, we will bow our necks 
With humility and follow where he leads, And if, 
Vou. 44 — No. 9. 





perchance, we seem to detect in his words the dog- 
matic tone of Sir Oracle, or an accent of pride such 
as beseems the mighty of the earth, or that conceit 
of wisdom which comes of travel and over-much 
learning — who are we that we should lift up our 
faces and criticise him. It is better to be a door- 
keeper in the sanctum of the Great Mind than to 
dwell cheek by jowl with the ‘‘ substitute editor.” 


While our American judges are resting from their 
arduous labors, and drinking in new draughts of 
life in the mountains and at the sea-shore, the Eng- 
lish courts continue to grind out decisions at any 
thing but a vacation rate. When do they take 
their vacations — these judges of the High Court of 
Judicature? Do they, too, conform to the London 
‘*Season,” and go forth, when ‘‘society” goes 
forth to hunt the well-bred English fox through the 
copses and over the downs? At last accounts a 
fresh batch of them (judges, not foxes) were just 
starting out on their circuits. If these had the 
holiday character of the circuits of the Newfound- 
land judges, we would not be surprised at their 
midsummer activity. The Supreme Court of that 
Boreal colony (as we learn from a recent number of 
the St. John’s Evening Herald) is now engaged in 
making its annual circuit of the island — a circuit 
in fact as well as in name. There are no tiresome 
railroad or stage journeys, but a voyage of — we 
know not how many —thousand miles over summer 
seas, along the finest coast in the world. Supreme 
Court and bar set out from the capital together. 
There is no lack of the good things of life on 
the ‘‘Fiona,” and it is no ‘lenten entertain- 
ment” which the good people of ‘‘ Placentia” 
and ‘‘ Fortune Bay” set before the jolly com- 
pany of touring judges and queen’s counsel (for 
they have queen’s counsel even in that half-disloyal 
dependency of her Britannic majesty), and while 
we could dispense with the balls given in these 
fish-mongering hamlets in honor of the court, 
we envy them the cooling sight of an occasional ice- 
berg and the post-prandial sea-serpent. A day 
here, another there, occasionally (so rumor says) a 
case tried on ship-board ‘‘ between ports * — and so 
the annual circuit of the Supreme Court of the win- 
ter province goes merrily on — a circuit the like of 
which never was before on sea or land. What 
righteous judgments — yet mellowed with the grace 
of the Southern vintage, doubly grateful in the 
Northern seas — may we not look for from these 
fortunate voyagers! What eloquence may we not 
expect from junior barrister and hoary queen’s 
counsel! But let not the hated Frenchman, from 
St. Pierre and Miquelon, be found within this float- 
ing jurisdiction. We fear it would go hard with 
him. For even judges are but men, and the people 
of Newfoundland have small love for the frog-eating 
foreigner, who takes their cod and whale right un- 
der their blue noses, and who clings to what he 
calls his treaty rights with the tenacity of the 
‘Old Guard.” But visions of the Frenchman and 
his craft come not often to disturb the halcyon pro- 
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gress of this nomadic Supreme Court as it sails over 
its territorial waters. May it sail secure from storm 
or wreck, the envy of all judges, the world over. 


Is it possible that lawyers will ever reform our legal 
system? If it were not for certain memories of bit- 
ter disappointments received at their hands, of 
stones given where bread had been promised, we 
should begin to look for hopeful results even out of 
that Nazareth. What is the meaning of the activ- 
ity of the bar associations throughout the land, if it 
doesn’t indicate an awakened conscience, a more 
acute intelligence and a growing consciousness of 
the necessity for law reform on the part of the bar 
of the country? From all sides comes up the cry 
against the denial of justice through the law’s de- 
lays; on every hand we hear suggestions for reliev- 
ing our overburdened courts. The excellent report 
of the proceedings of the New York Bar As- 
sociation at its last annual meeting, which has just 
come to hand, is filled from cover to cover with the 
discussion of plans for the relief of the courts of the 
State, especially of our overwhelmed Court of Ap- 
peals. The admirable address of the retiring presi- 
dent, Matthew Hale, admirable in temper as well as 
in his lucid and forcible statement of the problem and 
the best method of dealing with it, is wholly de- 
voted to the subject. It will be remembered that 
the association followed Mr. Hale and the committee 
on law reform in recommending the enlargement of 
the Court of Appeals to fifteen members, sitting in 
divisions, and that this plan was subsequently ap- 
proved by the Legislature, instead of the alterna- 
tive plan proposed by the unwieldly and inharmo- 
nious Judicial Convention. Now comes to hand 
the Weekly Law Bulletin of a recent date, with a 
complete report of the transactions of the Ohio 
State Bar Association at its annual meeting, held 
last month, and the necessity of reform in the law 
and of relief of the appellate courts, is the note of 
its proceedings also. The address of Frank C. 
Dougherty, on ‘‘A Remedy for the Law’s Delays,” 
paints a picture of the state of litigation in Ohio 
which a New York lawyer might read with grim 
yet sympathetic appreciation. We too can say with 
the orator that ‘‘in a case involving a fairly-con- 
tested proposition, the lawyer is compelled to admit 
that he cannot tell when the end will be. It may 
be months; it may be indefinite years.” We regret 
however that Mr. Dougherty has come to the con- 
clusion that the true remedy is not to be found in 
increasing the number of judges in the Supreme 
Court, but in “ placing additional limitation upon 
the jurisdiction of that tribunal.” The plan sub- 
mitted by him to the association contemplates the 
establishment of intermediate appellate tribunals, to 
be known as Circuit Courts (corresponding to the 
General Term of the Supreme Court in this State), 
and in restricting the jurisdiction of the Supreme 
Court to constitutional and capital cases, and to 
such as are variously decided by the several Circuit 
Courts, or in which the decision of the District 
Court is affirmed by the concurrence of only two of 





the three Circuit judges. We have repeatedly ex. 
pressed our opinion of such measures as the one 
here suggested, which, more than ever, seem to us, 
along with a multiplication of appeals, to involve 
an actual or (what is nearly as bad) a fancied denial 
of justice in many cases, without bringing the re. 
lief sought for. The remedy, to be a permanently 
effective one, must, we believe, deal directly with 
the constitution of the highest court and make it 
adequate to the work it has to do. This is the way 
in which our English brethren have solved the prob- 
lem, and it is in this way that we are striving to 
solve it here. Our Ohio friends will do well to 
watch the effect of the reform in England and its 
progress in New York before committing them- 
selves to the very doubtful solution of the problem 
adopted by Congress for the Federal courts. 


The paper on ‘‘ Divorce Reform” read at the 
same meeting of the Ohio Bar Association, by Hon. 
George W. Houk, although brief and ‘‘ substantially 
extemporaneous,” is also deserving of more thana 
passing notice. It calls attention to the fact that 
of two hundred and eighty-seven divorce cases 
pending in the city of Dayton during the past year, 
‘*two hundred and twelve, or just three-fourths,” 
were brought by the wives, and only fifty-five, or 
less than one-fifth, for the cause of adultery. ‘‘Ab- 
sence and neglect” was the most prolific cause, 
having one hundred and six cases to its credit, the 
next in number being cruelty, with seventy-five, 
and drunkenness, with twenty-one. Mr. Houk 
laments ‘‘ the increasing frequency of divorces, not 
only in Ohio, but generally throughout the country,” 
and sees in it ‘‘a serious social evil.” He does not 
however attribute this increase to the fact that 
divorces are allowed for other causes than adultery, 
but throws the blame for it upon that one of the 
two parties to whose misconduct the ruin of the 
domestic relation is due. He goes so far indeed as 
to hold that ‘‘ whenever any just and rational cause 
or state of facts exists, that makes the continuance 
of the marriage either a permanent source of unhap- 
piness, a vice or a crime, there should be a legal 
remedy provided.” But he would rob the divorce 
of its charms for the offending party, by making 
every proceeding in divorce a quasi criminal pro- 
ceeding and by making all the prescribed grounds 
for divorce, ‘‘such as adultery, and all fraud, all 
gross neglect of duty, all personal abuse and cruelty, 
all failure to provide food, shelter and clothing for 
wife and children,” crimes punishable by adequate 
fine and imprisonment. We take great pleasure in 
commending this bold and radical suggestion to the 
attention of our law-reformers in this State and 
elsewhere. Adultery is a crime in Massachusetts, 
where they have divorces for that cause, but is not 
in South Carolina, where they have none for any 
cause. Why not in all cases add the sting of crim 
inal guilt to the decree of divorce, which is now too 
often deliberately invited by the misconduct of hus- 
band or wife? The more this vexed problem of 
divorce is considered, the more it seems to us that 
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the true remedy for the appalling increase in the 
number of divorces lies in making the divorce ob- 
noxious to the offending party. Notin binding the 
innocent and the guilty, the pure and the vile, in- 
dissolubly together, not in allowing either to be free 
from the other at will, is the true way of reform, 
but in giving both parties an equal interest in pre- 
serving the union, and so far as the law can do so, 
adding a deterrent motive to guard the sanctities of 
the marriage relation. 


Most of our foreign contemporaries give their 
columns a certain personal interest by publishing 
regular notices of the marriage and death of mem- 
bers of the profession. This is true even of our 
dignified English exchanges, none of which entirely 
deny themselves the luxury of this appeal to the 
personal and humane side of their readers. Hith- 
erto we have stoutly resisted the temptation to win 
popular favor by this appeal to personal feeling, 
and to gain circulation at the expense of that judi- 
cial gravity which habitually presides over these 


‘pages, but the exigencies of ‘‘ journalism” may 
f=] ’ 5 - 


speedily force us to abandon this conservative atti- 
tude. We have been brought to this conclusion by 
the fascinating, not to say sensational, character of 
some recent appearances of our esteemed lady-con- 
temporary, the Chicago Legal News. We pass lightly 
albeit reverently, over the description of the ‘‘ra- 
diant ” bride of last spring (23 Chi. Leg. N. 825), 
‘in her wedding dress of white silk and lace,” and 
hasten to give our readers a few tid-bits from an 
account of a recent wedding (23 Chi. Leg. N. 397), 
wherein an enterprising Chicago lawyer, defying 
the fates that preside over the connubial state in 
that city, ‘‘invaded the State of Michigan and cap- 
tured and carried off one of her fairest daughters.” 
Would that the still susceptible editor of this jour- 
nal had been at Jackson, Mich., on this auspicious 
occasion, for we read that “six beautiful young la- 
dies, dressed in pearly white, courteously served as 
ushers,” and that ‘‘ the friends were graciously es- 
corted to their appointed places.” But listen tothe 
description of the ‘‘ youthful and dainty bride:” 
She ‘‘ was dressed in pure and shimmering white, 
over which was thrown a bridal veil of exquisite 
texture, and as she appeared, her extreme youth, 
her dark Oriental beauty and modest demeanor ex- 
cited much admiration, and the audience were not 
loath to manifest their emotions.” We don’t won- 
der at this at all, and only wish we knew what 
means they took to express their emotions. In view 
of all this, our readers will be glad to learn that the 
happy bridegroom was worthy of the occasion, be- 
ing ‘‘ dignified, commanding and elegant,” and no 
one will wonder that ‘‘as the words were heard 
‘who giveth this woman to be married to this man,’ 
the mother of the bride arose, and with visible sen- 
sation performed the sacred duty,” nor that ‘‘as 
the bridal party departed the attendant little people 
strewed roses— ‘sweet roses’ —in their pathway, 
and the church bells rang a joyful chime.” Now, 
Gentle Reader, tear yourself away from that vision 








of grace and loveliness, and tell us how the old 
style of legal journalism is to be maintained in the 
face of such competition as this. 





NOTES OF CASES. 





[* Amato v. Northern Pac. R. Co., United States 

Circuit Court, Southern District of New York, 
June 24, 1891, 46 Fed. Rep. 561, plaintiff's testi- 
mony was that he was working with other laborers 
for defendant railroad on the west bank of a river, 
and that it was the custom of the defendant at the 
end of the day to carry them on cars across the 
bridge; that on the day he was injured the boss 
told them they would have to walk, and that it 
would be safe, as no engine would cross for two hours; 
that on account of a lame side he was unable to keep 
up with the others; that when part way over he saw 
an engine coming, and tried to step aside, but 
caught his foot under the wheel. The bridge had 
a single track, and there was no room to walk at 
the sides, though one could step out of the way of 
atrain. The track was frozen and slippery, and it 
was after nightfall. Held, that the court properly 
left the question of the plaintiff’s contributory 
negligence to the jury. On a denial of defendant's 
motion to direct a verdict on the ground of the con- 
tributory negligence of plaintiff, Coxe, J., said: 
‘“‘The verdict was not against the weight of evi- 
dence. It is true that the plaintiff testified to one 
version of the accident and several witnesses called 
for the defendant testified to a different and wholly 
irreconcilable version; but this did not authorize the 
court to take the question from the jury. Such dis- 
putes are peculiarly within their province. A ver- 
dict so rendered should not be disturbed if there is 
any evidence to sustain it. Davey v. Insurance Co., 
20 Fed. Rep. 494; Bust v. Steamboat Co, 24 id 
188; Greany v. Railroad Co., 101 N. Y. 419, 423; 
Sherry v. Railroad Co., 104 id. 652, It was not er- 
ror to submit the question of the plaintiff's negli- 
gence to the jury. Contributory negligence is a 
defense in the Federal courts; the burden is upon 
the defendant to prove it. Hough v. Railway Co., 
100 U. S. 213; Coasting Co. v. Tolson, 139 id. 551. 
As a general rule this question is for the jury. It 
is only where the evidence is practically undisputed 
and the inferences deducible therefrom point to the 
conclusion that the plaintiff was at fault, and to that 
conclusion alone, that the court is justified in de- 
termining the question as matter of law. Dunlap v. 
Railroad Co., 130 U. 8. 649; Kane v. Railroad Co., 
128 id. 91; Railroad Uo. v. Stout, 17 Wall. 657; 
Railroad Co. v. Woodson, 134 U. 8. 614. The ques- 
tion of plaintiff's negligence was one of fact, and it 
was submitted under instructions as favorable to the 
defendant as it could expect. If the jury found 
that the defendant, having theretofore conveyed the 
workmen across the bridge to their homes at the end 
of the day’s work, neglected on the occasion in 
question to provide the usual transportation, and 
ordered them to return after nightfall, on foot, 
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across a long and slippery bridge, high above the 
water and unprovided with a footway; if the jury 
found that the plaintiff was induced to take this 
perilous journey upon the assurance of the defend- 
ant through its agent — the plaintiff's foreman — 
that it was entirely safe to do so, as no engine 
would cross the bridge for two hours; if the jury 
found that the plaintiff relied upon this assurance 
of safety, and, being disabled, was devoting his at- 
tention and using his best energies to avoid the 
dangers beneath his feet ; if they found that while in 
such a position he was run over by a locomotive, 
without signal or warning, so that he did not see it 
until too late to escape, they were at liberty to find 
that the defendant had not succeeded in proving, 
by a preponderance of evidence, that the plaintiff 
was guilty of contributory negligence. The uncon- 
tradicted testimony that he was told by the de- 
fendant’s agent at half-past five that for two hours 
no engine would cross the bridge, certainly distin- 
guishes the case from that of a mere trespasser or 
the case of a person rightfully on the track, but to 
whom no such assurance of safety has been given. 
Bradley v. Railroad Co., 62 N. Y. 99; Erickson v. 
Railroad Co., 41 Minn. 500; Oldenburg v. Railroad 
Co., 124 N. Y. 414; Palmer v. Railroad Co., 112 id. 
234; Ormsbee v. Railroad Corp., 14 R. 1. 102; War- 
ren V. Railroad Co., 8 Allen, 227; Hooker v. Railroad 
Co., 76 Wis. 542; Goodfellow v. Railroad Co., 106 
Mass, 461.” 


In Fanning v. Chace, Supreme Court of Rhode 
Island, June 13, 1891, it was held not slander per se 
to say of another that he ‘‘is going to start a house 
of ill-fame, so sign a protest against him,” since the 
words only charge an intention to commit the of- 
fense. The court say: ‘‘ The law upon this point is 
well stated in the American Encyclopedia of Law, 
volume 13, page 253, as follows: ‘Words which 
merely impute a criminal intention, not yet put into 
action, are not actionable. Guilty thoughts are not 
acrime. But as soon as any step is taken to carry 
out such intention, as soon as any overt act is done, 
an attempt to commit a crime has been made; and 
every attempt to commit an indictable offense is at 
common law a misdemeanor, and in itself indict- 
able. To impute such an attempt is therefore 
clearly actionable.’ In Cornelius v. Van Slyck, 21 
Wend. 70, 71, the court, in speaking of the sense in 
which the words should be taken, say: ‘Where 
they plainly import a charge of mere intention to do 
a criminal act, or only amount to an assertion that 
the plaintiff will do it at a future time, they are not 
actionable.’ In Seaton v. Cordray, Wright, 101, the 
court say: ‘An action may be sustained for charg- 
ing another with being a thief, or with having sto- 
len, but not for imputing a mere intention to steal, 
or with having an evil disposition. - The foundation 


of the slander is that the charge, if true, would sub- 
ject the accused to infamous punishment; an evil 
disposition, without act, cannot:so subject any one.’ 
See also Townsh. Sland. & Lib. (3d ed.) 161; McKee 
v Ingalls, 4 Scam. 30; Harrison v. Stratton, 4 Esp. 
218; Wilson v. Tatum, 8 Jones (N. C.), 300; Stoner 








v. Audley, Cro, Eliz. 250; Dr. Poe's Case, cited in 
Murrey v. , 2 Bulst. 206; 1 Vin. Abr. 440; 
Odgers Sland. & Lib. 57; Sillars v. Collier, 151 
Mass. 50, 53, 54. But the plaintiff contends, in 
support of his declaration, that any defamatory or 
disparaging words spoken of another, which cause 
special damage, are actionable. While we cannot 
subscribe to quite so broad a statement of the law 
as this, yet we think that the proposition is sub- 
stantially correct; that is to say, that false, defama- 
tory words, spoken of another, are either actionable 
per se or by reason of having caused special damage, 
We do not think however that the words relied on 
in the declaration are defamatory within the legal 
meaning of that term. To defame another by lan- 
guage is to harm or destroy his good fame or repu- 
tation, or to disgrace or calumniate him. In order 
to have this evil effect however it is evident that 
the language used concerning him must relate to his 
conduct or character as they now are or have been 
in the past, and not be the mere opinion of the 
speaker as to what they will be at some indefinite 
period in the future. In other words, that lan- 
guage which amounts to a mere assertion or opinion 
as to what will be the future conduct or character 
of another is not actionable; but that it is only ac- 
tionable when it relates to what the person now. is, 
or has been in the past, or to what he is doing or 
attempting to do, or has done or attempted to do in 
the past; that is, when it relates to something act- 
ual instead of something which is merely imaginary 
or conjectural. The character of a man is what he 
now is, and not what he may be at some future 
time. Among the multitude of different forms of 
expression found in the books which have been held 
to be actionable we have been unable to find any 
case, nor have we been referred to any, in which 
language analogous to that relied on in the plain- 
tiff’s declaration has been held sufficient to maintain 
an action for slander.” 





———_-—_—_—__——. 


WHAT OUR EDITOR SEES IN EUROPE. 





[Special Correspondence of The Albany Law Journal. ] 

T is a great deai pleasanter (for a while) to sit ina 
window on the Grand Canal in Venice, opposite 

the Dogana (not the Dog-goner, as a facetious friend 
suggests) and the Church of Sta. Maria della Salute, 
and hear the waves of the Adriatic, somewhat re- 
moved, swash against the wall of the hotel, than to 
be pumping up summer legal editorials from a dry 
well at home. This is the most fascinating place in 
the world, if it is in the world, which I am some- 
times inclined to doubt. There is no dust here, and 
no noise of the car rattling o’er the stony street, 
but on the other hand, the human tongue, so far as 
I know, is nowhere else so noisy, Last night was 
the wildest of the year —the Festa del Redentore, at 
and about the church of // Redentore, built in 1577 
as a votive offering on the cessation of the plague. 
The great canal Guidecca was covered with lighted 
and decorated boats, and there was music and fire- 
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works. The festivities lasted all night, and except 
the music, the low roar of human tongues was the 
only sound audible as we floated in a gondola, I 
understand now why this is now and has always 
been the paradise of red-haired women — it is be- 
cause there are no white horses here to cause them 
reproach. The gondoliers no longer sing Tasso’s 
numbers—as Byron observed some years ago — 
and some affect white duck, Derby hats and russet 
shoes. One —a private coachman — wears a white 
poodle dog, with an orange ribbon to match his 
sash. I have not heard a single one of them sing a 
note, but perhaps they would sing if paid for it. A 
lovely tenor voice sings for pence in front of the ho- 
tel every evening, with much better voice, style and 
intelligence than I have often heard in grand opera. 
This reminds me of the opera at Paris: 

In L’ Africaine the shrill Selika tasked 

Our patience to the utmost; Critic asked: 
“ What were those flowers she smelled of when she died?” 
“The poisonous upas blossoms,” I replied. 


“ Tnstead of yelling through five acts accursed,” 
He said, “She should have smelled them in the first.”’ 


There are two or three stretches of the Grand Canal 
which the basin, pier and storehouses at Albany re- 
mind me of. The greatest pleasure I find here is to 
row about the back canals, and see the rear of the 
gorgeous decaying splendors which front on the 
Grand Canal, watch the women swimming their ba- 
bies on boards with strings, or hauling up letters 
from the postman with a basket and string, look up 
the crooked alleys and into the queer little courts, 
and try not to smell the predominant sulphur and 
the frequent garbage-scow. It is pleasant also to 
observe the marked piety of the common people in 
the churches, not only here, but everywhere. It 
reminds me of the pious brigands in Fra Diavolo, 
I thought the lawyers at the Temple Church 
The most devout of sinners I had seen, 
Till one at Milan left them in the lurch, 
And fit to turn with pious envy green. 
He squatted, knelt, dropped coppers in a dish, 
He crossed himself and groaned and beat his breast, 
He rolled his eyes up like a dying fish, 
And muttered prayers without a moment’s rest. 


He was a hackman, who the night before 
Had done me out of seven francs or more. 


e 

Still the cabbies, guides and gondoliers are not 
altogether bad, and if one is good-tempered with 
them they will leave him a little cuticle — just 
enough to begin the graft of a new covering. I 
found one guide who was perfectly honest, and he 
was honest because he was a quarter-drunk. This 
was at the Doge’s Palace. He was very well informed, 
and spoke English well, but he felt so ‘‘ good ” that 
he sang through the dungeons and on the Bridge of 
Sighs in a very inappropriate manner. From a me- 
lodious adagio at the cell where Byron passed a 
night, he arose to a merry carol at the scene of the 
deadly guillotine, and the hole in the wall where 
they chucked the headless bodies into a boat to be 
dumped off the side. 

There are some small disadvantages in not being 
able to speak the prevailing language. For exam- 


from oiling my hair, plastering it down in two 
horns, and curling my moustache on a hot iron, 
While I was trying to conjure up the appropriate 
phrases he had it all done, and not wishing to hurt 
his artistic feelings, I returned to the hotel thus 
disguised, and was received with irreverent laugh- 
ter. Although the thermometer stands ninety de- 
grees here (I guess), yet there is a cool breeze, and 
it does not seem unhealthy. Even if it is, it is 
worth a little risk to sail on these waters under the 
full moon of July. Coming out of two churches 
this morning into the sun, I experienced a creepy, 
chilly sensation in the lower limbs, which at first 
gave me a little alarm lest it should be malaria, but 
I have concluded that it was enthusiasm. Tell Mr. 
Appleton Morgan that I looked in every booth on 
the Rialto for Shylock, but he was not to be seen; 
that I did not perceive Desdemona at any window 
of her palace, but that I propose to-morrow to look 
at Juliet’s tomb in Verona, if I chance to meet the 
Two Gentlemen in the street between trains, and 
they will kindly point it out tome. Ido not much 
care to advertise the Herald, but I don’t mind say- 
ing that Mr. Bennett’s yacht is in the harbor, and 
that it gives me a home feeling to see the Paris edi- 
tion of his newspaper once in a while, two days late, 
and to note that Mr. Blaine’s mind is still in that 
‘*state of collapse” which has characterized it ever 
since he was ‘‘interviewed” by that Herald re- 
porter. I took greater pleasure in reading the 
ALBANY Law JouRNAL of the 27th ultimo, and ob- 
serve my deputy’s gibes at the Great Mind, for 
which I owe him one. 

Another reflection occurs to me—although one 
gets no money in Europe, on the other hand he re- 
ceives no duns, which to some is more than an 
equivalent. 

Venice is the true field (so to speak) for spending 
vacation in my favorite mode of recumbency. One 
can lie down and sail all the time, and there is noth- 
ing to climb except the Campanile, which nobody 
does climb unless delirious. 

At Milan and this place I found literal ‘‘ lifts” or 
elevators. They are only workable from the bot- 
tom; they go up to the top, and cannot be stopped 
midway; and nobody can come down on them un- 
less he can hail the porter at the bottom ;—the por- 
ter himself has to walk down and then bring down 
his machine. 

Venice, you know, has always been famous for 
assassinations and serenades. Perhaps I should re- 
verse the order, for the latter frequently are reason- 
ably provocative of the former. In my party is a 
famous baritone of New York, who has been im- 
portuning me to write him the words for a serenade, 
to be set to music by another of the party for him 
to sing — at concerts. He wanted ‘‘ Lucia” in it. 
I complied with his request, and dashed off the 
following : 





My gondola rocks on the wave,— 
T don’t quite relish the motion,— 

Remember the promise you gave, 
Reward your lover’s devotion — 





ple, this morning I could not prevent the barber 


Come down, Lucia, come down! 
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The air is unhealthy and damp, 
I’m a victim to chronic catarrh, 
I'm quite knotted up with a cramp, 
So I hardly can strum my guitar — 
Lucia, come down, come down! 


Delay not to do up your hair, 
Just toss all your duds in a grip; 
My boatman is growling for fare, 
Which comes very high for the trip — 
Come down, cara mia, come down! 


My darling Lucia, do hurry! 
I dread your papa’s deadly scorn, 
I'm in a most desperate worry — 
It’s getting so near to the morn — 
Lest he should come down, come down! 


My love, I am risking a stone 
Some one is preparing to throw; 
A masculine voice cries “ Begone! ”’ 
False love, I bego, I bego, 
Ere something still worse come down. 


My friend does not seem to regard this with favor, 
and so I have written a more sentimental one — too 
sentimental for your columns — which your lady- 
readers, I hope, will hear him sing next winter, and 
perhaps he can work the first version in as an encore. 

Next to Venice, I am most charmed with Berne. 
The Bernerhof is one of the best hotels in the world, 
and it looks out on a landscape of mountains and 
valleys unsurpassed in its way. Berne, you know, 
is the quaint old city of bears, and their images 
abound on every hand — in the streets and in the 
toy-shops and furniture-shops. I could hardly bear 
to leave Berne (no concealed jest here), and I did 
not suppose I should find a bar-room (I really can’t 
help this one) anywhere else, but I did find one at 
Lucerne, with a long list of ‘‘ short drinks” (in- 
cluding ‘‘tom-and-sherry”) and ‘‘long drinks.” 
At Milan a description of the Cathedral was printed 
in ‘‘ Englisk,” and at the hotel was a painted sign 
announcing ‘‘ Curiosity of the Town.” 

I feel bound to own that the continental hotels 
are far better and somewhat cheaper than our own. 
The rooms are more spacious, the attendants are 
more polite and considerate, the meals are served 
without any apparent expectancy of fees, and I have 
nowhere met the detestable head-clerk with his dia- 
mond headlight. I have a more home-like feeling 
in these hotels than I feel in American inns, They 
are superior to the English in point of fare and at- 
tendance. At the Metropole, in London, I felt, not 
that they didn’t care whether I lived or died, but 
that they would prefer to have us die and get off 
their hands. English is spoken in every continen- 
tal hotel which I have visited. I must say that one 
gets more for his money here than at home. The 
proprietors here probably do not make so much 
money, for there is a great amount of detail, and 
they employ a great many more servants than in 
America, The perfection of repair in which the 
buildings are kept is admirable — every catch fast- 
ens. 

As to railroad travel on the continent I can speak 
as yet only of the first-class, which I have used in 
France, Switzerland and Italy. It is very luxu- 
rious, and especially so in warm weather, if one by 
favor can get a whole compartment for three or four, 





as often happens. This class of coach has various 
conveniences which does not pertain to the second. 
The ‘observation cars” are excellent. In Ger- 
many and Holland we are going to travel in the 
second-class, or at least give it a trial. But I could 
not avoid thinking how powerless one would be to 
stop the train if he should lose his hat or his wife 
should lose the baby overboard. And if one is 
thrown a stranger into one of these compartments 
his situation is sometimes awkward, as for example: 


Within a cell on railway train 

I sat with vacant, weary brain, 

With four strange women; not a word 
Did I dare say, and half I heard 

Was bad as Greek, for it was French, 
To speak which gives my tongue a wrench; 
Two of the women were as shy 

And tongue-tied just as much as I— 

A matron and a girl from Boston, 

Who had their own peculiar frost on 
The girl had hair of Titian red, 

And seeing me observe her head 

With casual glance, and turn away 

And guze from window half the day, 
She deeply blushed, and thought of course 
That [ was looking for that horse 

Of white, the nightmare of the maid 
Whose scalp with red is overlaid. 

The matron from the Bon Marché 
Some pairs of gloves had brought away; 
Which were of course a size too small, 
Although they answered to her call, 
And cramped and squeezed her ample hand 
With all the force at her command 
From Paris nearly to Macon, 

Then owned she could not get them on. 
A French maid on the other side 

With prayer-book sanctified the ride, 
And carefully in wraps did smother 

Her ancient, snuffy, bearded mother,— 
A mixture of the shy and curious, 

With impudence that made me furious. 
She shyly scrutinized the tag 

That bore my name upon my bag, 

And then with many a sidelong look 
Inscribed it in a little book; — 
Detective, agent, authoress,— 

I never knew and cannot guess. 

Afraid to sleep lest I should snore, 

I sat upright ten hours or more; 

I dared not read because my novel 

Was of a character immoral; 

But tried to make my bearing meet 

By staring at the vacant seat, 

And never in my life did leave a 

Train more worn out than at Geneva. 


. 

I saw very few of my friends, the dogs, at Venice, 
but at Milan I saw a large white poodle in the street, 
shaved as to the rear moiety of his person, wearing 
a pair of spectacles, and bearing a huge meerschaum 
in his mouth. 

Women work everywhere in the fields on the con- 
tineut, and near Munich I saw them weeding the 
railway, and in a principal street there I saw one 
sawing wood. She did not put her foot or knee on 
the stick and hump herself up and saw with both 
arms, but had a high horse, held the stick with one 
hand and propelled the saw vigorously and effect- 
ively with the other. 

One great perplexity in travelling is the money. 
After one has got it he has to learn to count it. As 
soon as one learns the currency of one country he 
must learn that of another. So what with pounds, 
shillings, pence, francs, centimes, lire, florins pfen- 
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nigs, marks, kreutzers, gulden, etc., one is kept in 
a monetary whirl. 

About half the community wear uniforms, The 
civil uniforms are as numerous and nearly as gor- 
geous as the military, and the wearers of all kinds 
pass much of their time in touching hats to one 
another. 

We have met with only two instances of discour- 
tesy in Europe, one from an irate railway conduc- 
tor between Verona and Botzen, who labored un- 
der the disadvantage of not understanding our Ger- 
man, and the other from a hog at a beer-garden in 
Munich who was trying to monopolize two tables 
and nine seats for three persons, He understood 
some English, but not enough of its idioms to sat- 
isfy us. 

In my hotel bill at Venice was a charge for “ glace 
nature,” which I could not understand, Being in- 
terpreted, it meant iced water, 

I have preferred to live out-doors, and observe 
the people and the architecture, rather than walk 
through miles of picture-galleries, but the beautiful 
pinacothek at Munich amply repaid some hours of 
study. It is reputed to be one of the finest in Eu- 
rope. We only attained it after ignorantly wading 
through two detestable modern collections. The 
stained glass at Munich is superb, and I saw a win- 
dow preparing for Stephen B. Elkins’ house —so I 
conclude that politics must pay well. 

The grandest monument in Europe after the In- 
valides is the Lion of Lucerne. The Swiss have 
been sneered at in history because they furnished 
mercenary soldiers for so many other nations, but in 
this instance here celebrated they gave their money’s 
worth —they laid down their lives in fidelity to 
their contract, without any motive of interest or in- 
spiration of patriotism. 

The English are always criticised for taking so 
little notice of one another in travelling, but Ameri- 
cans fight just as shy of each other. But I shall 
never forget the delight exhibited by a coaching 
party of Americans whom we passed in driving to 
Versailles on the Fourth of July, when we waved 
the flag of our country to them — they just stood up 
and yelled. 





IrRviInG BROWNE. 


—_>—_—__ 


CONSTITUT:ONAL LAW-—-SYRACUSE WATER 
SUPPLY—SKANEATELES LAKE, 


NEW YORK COURT OF APPEALS, JUNE 25, 1891. 


Sweet v. Ciry oF SYRACUSE.* 


The statute (Laws 1889, chap. 291, as amended 1890, chap. 314) 
permitting the city of Syracuse to draw for its own use, 
froma lake used for feeding the Erie canal, water which 
the State does not need for the use of said canal, is not 
inconsistent with the integrity of the canal system, asa 
highway of commerce, nor is it in conflict with the Con- 
stitution. 

Such use is not an appropriation of public property to a local 
purpose, so as to be invalid by reason of the absence of 
the requisite two-third assent of the Legislature under 
section 9 of article 1 of the Constitution. The State has 
no property in the flowing water of Skaneateles lake, al- 





*8. C., 38.N. Y. St. Rep. 933, reversing id, 607, 





though it did acquire the right to divertand use it in such 
quantities as was necessary for the use and operation of 
the canal. 


Feet ss from judgment of the Supreme Court, 

General Term, Fourth Department, denying mo- 
tion for new trial aud ordering judgment for defend- 
anton the verdict. 


Charles H. Peck, for plaintiff. 
C. L. Stone, for defendants. 


O’BrIEN, J. The plaiutiff, a tax payer of the city of 
Syracuse, brought this action, under the provisions of 
section 1925 of the Code of Civil Procedure, as supple- 
mented by chapter 531 of the Laws of 1881, and chap- 
ter 673 of the Laws of 1887, against the city, the mayor 
thereof, the members of the common council and the 
water board, to perpetually restrain them from carry- 
ing into effect or exercising any of the powers conferred 
by chapter 291 of the Laws of 1889, entitled ‘‘An act to 
establish and maintain a water department in and for 
the city of Syracuse,” as amended by chapter 314 of 
the Laws of 1890. It is alleged that the defendants are 
without power to perform the various acts and funce- 
tions specified in this statute, for the reason that it is 
in conflict with certain provisions of the State Consti- 
tution, and also that it was not legally enacted, not 
having received the assent of two-thirds of the mem- 
bers of both houses of the Legislature; and that the 
execution thereof by the defendants would involve a 
culpable waste of the municipal funds and property. 
The Special Term held that the act was valid and dis- 
missed the complaint. The General Term held that 
section 18 was invalid and modified the judgment ac- 
cordingly, which has all the effect substantially of a 
reversal and a decision in favor of the contention of 
the plaintiff. Both parties appeal from the judgment 
as thus modified, the plaintiff because the judgment of 
the trial court was not wholly reversed, and the de- 
fendants because it was in any respect modified. The 
act authorized the mayor to appoint a board of water 
commissioners to constitute the water board. This 
board was authorized for and in the name of the city 
to acquire, construct, maintain, control and operate a 
system of water-works to furnish the city and its in- 
habitants with water from Skaneateles lake, and to ac- 
quire all lands, waters and other property necessary 
for this purpose. 

The power to exercise the right of eminent domuin 
was conferred and the procedure provided for. For 
the purpose of defraying the expenses of the work, 
power was given to issue and sell the bonds of the city 
whenever the board considered it necessary, to an 
amount not exceeding $3,000,000, all payable July 1, 
1920, with interest payable semi-annually, but no sink- 
ing fund was providedfor. The eighteenth section, 
as amended in 1890, and which was pronounced in- 
valid, authorized the board, under the conditions and 
restrictions thereinafter mentioned, to take and con- 
duct water not required forthe Erie canal from Skan- 
eateles lake to the city, through a pipe or main not ex- 
ceeding thirty inches in diameter, for the purpose of 
supplying the city and its inhabitants with water. But 
before taking any water from this source, the board 
was required, at the cost and expense of the city, to 
increase the storage capacity of the lake sufficiently to 
store therein all the ordinary flow of its water-shed; 
the fact of such reconstruction for increased storage 
of the water to be certified by the State engineer and 
superintendent of public works, and filed in the office 
of the last-named official. The plans and specifications 
for all this work were to be prepared or approved by 
the State engineer, and all the work executed under 
the direction, supervision and control of the State su- 
perintendent of public works, uuder whose ‘exclusive 
charge and control the dam, and all structures con- 
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nected therewith, together with the regulation at all 
times of the flow of waterfrom the lake into the pipe 
were to remain; all necessary repairs to be made un- 
der his direction at the expense of thecity. He 
was authorized and required if, for any reason, the 
flow of water into the pipe impaired the necessary and 
sufficient supply for the use of the Erie canal, to stop 
such flow, in whole or in part, whenever in his judg- 
ment it was necessary in order {to secure a full supply 
for the canal. The rights of the city in and to the use 
of the surplus waters of the lake conferred by the act 
were expressly declared to be, at all times, subject to 
the superior claims of the State thereto, and power 
was given to the State engineer to prescribe the plan 
of construction of the gate-house, or other means, for 
delivering the water of the lake into the pipe. It was 
further provided that the city should at ajl times pro- 
tect and save the State harmless from and against all 
claims and demands of riparian owners, upon the lake 
and outlet, for loss or damage occasioned by any act or 
structure authorized by the statute, and that before 
any water was taken from the lake the city should ac- 
quire or extiuguish all water power rights upon the 
outlet to be affected by the proposed storage of water, 
and subject to these restrictions general power was 
given tothe board to perform all acts and acquire all 
property necessary or proper to enable the city to store 
aud obtain water from the lake. It appears from the 
findings that Skaneateles lake is a body vf water dis- 
tant about seventcen miles from Syracuse. Its length 
is about fifteen miles, and its general width about one 
mile, with a surface area of about thirteen square 
miles and a water-shed, including the surface, of 
seveuty-three and one-fourth square miles. It is 
about four hundred and fifty-three feet above the Jor- 
dan level of the Erie canal, and discharges its water 
through an outlet known as Skaneateles creek, about 
ten miles long, into the Seneca river, thence into the 
Oswego river and into Lake Outario. The lake has 
been for many years navigated by steamboats and 
other crafts, but there is no navigable communication 
between it and any other waters. 

The controversy between the parties requires this 
court to pass upon the validity of an act of the Legisla- 
ture. The principles governing such an inquiry were 
well stated by Ruger, Ch. J., in People v. dngle, 109 
N. Y. 567: ‘** Within settled rules it requires a case to 
be made showing clearly that the statute, when fairly 
and reasonably coustrued, is brought into conflict with 
some provision of the Constitution, before the court 
can be justified in pronouncing it au unauthorized ex- 
pression of the legislative will. If the act and the Con- 
stitution can be so construed as to enable both to 
stand, and each can be given a legitimate office to per- 
form, it is the duty of the court to give them such 
construction; butif this cannot be done it is equally 
our duty to declare the supremacy of the constitutional 
provision and the nullity of the statute. While every 
presumption is in favor of the constitutionality of the 
law, if nevertheless it appears that its enforcement 
must necessarily produce a conflict with the letter or 
spirit of the Constitution, it is the duty of the court to 
condemn the law.” 

The bonds of the city which this statute authorized 
the board to issue had mure than twenty years to run, 
and as already observed no sinking fund was provided 
for. The plaintiff contends that for this reason the 
act violates section 11 of article 8 of the Constitution, 
which limits the power of certain cities to contract 
debts and issue money obligations. This section does 
forbid the creation of any debt by any city except for 
city purposes, and this is the only restriction which 
the Constitution imposes upon the power of the Legis- 
lature to authorize cities not containing a population 
of over one hundred thousand inhabitants to incur in- 
debtedness. No city can give any money or property 





or loan its money or credit to or in aid of any individ- 
ual or corporation, or become the owner of stock in or 
bonds of such corporation. These prohibitions are 
general and applicable to all cities alike, without regard 
to population. <A further restriction upon the power 
to create debts given for city purposes is also placed 
upon cities containing over one hundred thousand in- 
habitants, which the plaintiff invokes to nullify the 
statute in question. As it is conceded that Syracuse 
contains less than one hundred thousand population, 
and as it is obvious that the bonds to be issued for a 
water supply is a city purpose, we are clear that the 
prohibition does not apply to the statute under con- 
sideration. 

The first two paragraphs of the section, as it now 
stands, were adopted in 1874, and they apply to all 
cities, but exclude from the restrictions upon the 
power to create debts such obligations as are given for 
municipal purposes. The remainder of the section was 
adopted in 1884, and does impose restrictions upon the 
power to create debts and levy taxes even for city pur- 
poses, but these restrictions, as already observed, are 
limited to cities of more than one hundred thousand 
inhabitants, and to counties containing such a city. 
In giving construction to a provision of the Coustitu- 
tion, its history and the conditions and circumstances 
attending its adoption must be kept iu view, and the 
effect of subsequent amendments are determined by 
the same rules applicable to the interpretation of stat- 
utes. People v. Angle, supra. 

The general policy of the State to restrict the power 
of cities and villages, in respect to the power of tax- 
ation, borrowing money and contracting debts indi- 
cated in section 9, article 8 of the Constitution as 
adopted in 1846, and chapter 603 of the Laws of 1853, 
has found expression, with the exception above re- 
ferred to, only in acts of the Legislature, mostly incor- 
porated into the charters of particular, municipalities, 
and occasionally by some act of a more general char- 
acter, all of which are of course subject to modification 
or repeal. Neither this policy nor the necessity which 
may be conceded for restraining in this respect the 
smaller as well as the larger cities would warrant us 
in declaring an act of the Legislature, authorizing the 
city of Syracuse to incur a debt of $3,000,000 for the 
purpose of a water supply, invalid. Nothing short of 
a constitutional prohibition would justify such a 
result, and this we cannot find in the section referred 
to, either in express words or by fair and reasonable 
construction. 

The act does not offend against section 16 of article 3 
of the Constitution, which provides that no local or 
private bill shall embrace more than one subject, and 
that shall be expressed in the title. The title of the 
bill in question is **An act to establish and maintain a 
water department in and for the city of Syracuse.” 
Under this title the Legislature could properly insert 
not only every provision necessary forthe organization 
of such a department as an official body, but also pro- 
visions conferring power upon that body to supply the 
city and the inhabitants with water. It could create 
the department and in the same bill prescribe its pow- 
ers and duties with such particularity and detail as in 
its judgment might be deemed necessary, without of- 
fending against this clause of the Constitution. — It is 
necessary that the title be such as to fairly suggest or 
give clue to the subject; but when that is expressed, 
all matters fairly and reasonably connected with it 
and all measures which will or may facilitate its ac- 
complishment are proper to be incorporated in the act 
and are germane to the title. Astor v. Arcade R. Co., 
113 N. Y. 93, 110. 

None of the provisions of the act are of such a char- 
acter that it can properly be said that the public, or 
the members of the Legislature, were or could have 
been deceived by the title in regard to the details, 
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Power to conduct water through pipes from reservoirs 
to be constructed, and to distribute the same to the 
city and its inhabitants, could fairly be anticipated 
among the provisions of an act with suchatitle. The 
authority conferred upon the board by the statute is, 
we think, fairly within the scope of the subject as ex- 
pressed in the title. City of Rochester v. Briggs, 50 N. 
Y. 553; Cooley Const. Lim. 172; Wrought ‘ron Bridge 
Co. v. Town of Altica, 119 N. Y. 204; Jn Matter of 
Mayor, etc., 99 id. 569. 

The important provisions of the bill are to be found 
in section 18, as amended in 1890. There it is that the 
Legislature attempted to confer power upon the water 
board to take water from Skaneateles lake, and it is 
contended, in behalf of the plaintiff, that this section 
is in conflict with section 6 of article 7 of the Constitu- 
tion, which provides that the Legislature shall not sell, 
lease or otherwise dispose of the Erie and certain 
other canals, ‘but they shall remain the property of 
the State, and under its management forever.” 

In the year 1843 the canal board, by the authority of 
the statutes, appropriated the} lake for the use of the 
canal. The resolution of the board which accom- 
plished this result is as follows: 

‘Resolved, that the waters of the Skaneateles lake 
and the outlet of the same be and they are hereby ap- 
propriated to the use of the public fora reservoir and 
feeder to theErie canal.”’ 

To carry this resolution into effect lands were taken 
at the footof the lake which included the dam and 
water rights at that point. This dam, nine feet high, 
has ever since been maintained by the State, and the 
flow of water into the outlet is regulated by the use of 
gates in the dam, which since the appropriation have 
been under the control and management of an em- 
ployee of the State. About nine miles below, at the 
village of Jordan, another dam had been constructed 
across the outlet, by means of which a portion of the 
water from the lake is discharged into the canal. An 
aqueduct constructed under the canal permits the flow 
of that part of the stream, not used for canal purposes, 
beneath the canal through its natural channel on to 
the Seneca river, which is but a short distance from 
this point. Between the lake and the canal numerous 
mills are situated along the outlet, being supplied with 
power from the running water, and these are some of 
the water rights referred to in the statute which the 
city is bound to purchase or extinguish. During the 
time, in every year, when the canals are closed, a vol- 
ume of water has been permitted to flow through the 
gates of the dam at the foot of the lake for the use of 
the mills along the outlet, except for several periods in 
different years, when the water was held back in order 
to increase the storage or for the purpose of repairs. 
The court below found that the quantity of water thus 
ordinarily permitted to flow was about fifty million 
gallons per day, which has never been utilized by the 
State for canal purposes. The carrying capacity of the 
thirty-inch pipe, authorized by the act to be laid, is 
found to be fifteen million gallons per day, and that 
quantity drawn per day would be equivalent in one 
month to two inches in depth from the surface of the 
lake. We think that the permission given by this act 
to the city of Syracuse to take water from the lake not 
required for the use of the Erie canal, is not in conflict 
with that provision of the Constitution which forbids 
the sale of the canal and secures its ownership and 
Management to the State forever. Applying a fair and 
reasonable construction to this limitation, the statute 
is not within either its letter or spirit. The manage- 
ment of the canal must under this provision devolve 
upon the Legislature and such officers of the State as 
are charged with duties in that regard by the Cousti- 
tution. This power of management implies discretion 
in many matters of detail. What the framers of the 


Constitution intended by this provision was that the 





canal asa highway of communication should not be 
sold or leased, but remain the property of the State 
and forever under its management, in order to pro- 
mote the commercial prosperity of the people. Within 
the water-shed of the canal, from the Hudson river to 
the lakes, there have been appropriated to the use of 
navigation the waters of numerous streams, small 
lakes and ponds, as feeders and reservoirs for the ca- 
nals. The use of these waters by riparian owners and 
even by cities that have grown up upon the line of the 
canal, for domestic or manufacturing purposes, subject 
to the paramount right of the State, isentirely consist- 
ent with the public use to which they have been de- 
voted, and this must have been contemplated when the 
appropriation was made. 

A statute therefore permitting a city to draw from 
one of these lakes for its own use water which the State 
does not need for the use of the canal, is not inconsist- 
ent with the integrity of the canal system, as a high- 
way of commerce, nor is it in conflict with the Consti- 
tution. In regard to all these objections urged against 
the validity of the statute, we have no difficulty in 
agreeing with the reasons and conclusions of the Gen- 
eral Term. The court however found that the statute 
was invalid under another provision of the Constitu- 
tion. Article 1, section 9 provides that the assent of 
two-thirds of the members elected to each branch of 
the Legislature shall be requisite to every bill appropri- 
ating the public moneys or property for local or pri- 
vate purposes. The trial court found and it is con- 
ceded that neither the original act of 1889, nor the 
amendment of 1890, received the vote of two-thirds 
of the members elected to each house. The Gen- 
eral Term has held that, for this reason, the eigh- 
teenth section, as amended in 1890, was never legally 
enacted. 

This brings us to the question whether the bill or 
any part of it was in fact one appropriating public 
property for local or private purposes, within the 
meaning of this provision of the Constitution. There 
is no doubt that the State, in some sense, has a certain 
property right in Skaneateles lake and its outlet. 
Lands appropriated by the canal authorities for the use 
of the canal under the statute are held by the State in 
fee. Heacock v. State,105 N. Y. 248; Mark v. State, 
97 id. 572; Réxford v. Knight, 11 id. 308. But it was 
not land as such that the State appropriated in this 
case, but water. It becomes important therefore to 
determine the nature and quality of the right or inter- 
est which the State acquired in the waters of the lake 
and outlet. It isa principle recognized in the juris- 
prudence of every civilized people, from the earliest 
times, that no absolute property can be acquired in 
flowing water. Like air, light, or the heat of the sun, 
it has none of the attributes commonly ascribed to 
property, and is not the subject of exclusive dominion 
or control. 

As Blackstone observes (2 Black. Com. 18): ‘‘ Water 
is amovable, wandering thing, and must of necessity 
continue common by the law of nature; so that I can 
have only a temporary, transient, usufructuary prop- 
erty therein.’’ While the right to its use, as it flows 
along in a body, may become a property right, yet the 
water itself, the corpus of the stream, never becomes, 
or in the nature of things can become, the subject of 
fixed appropriation or exclusive dominion, in the sense 
that property in the water itself cau be acquired, or 
become the subject of transmission from one to an- 
other. Neither sovereign nor subject can acquire any 
thing more than a mere usufructuary right therein, 
and in this case the State never acquired or could ac- 
quire, the ownership of the aggregated drops that com- 
posed the mass of flowing water in the lake and out- 
let, though it could and did acquire the right to its use. 
These propositions have been often stated by jurists, 
and in judicial decisions in different forms, but it is 
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believed that they all concurin the same general re- 
sult. Smith 7. City of Rochester, 92 N. Y.475; Clinton 
v. Myers, 46 id. 516; Pixley v. Clark, 35 id. 424; Mayor 
vy. Commissioners of Spring Garden, 7 Penn. St. 348; 
Tyler v. Wilkinson, 4 Mason, 397; Liggins v. Inge, 7 
Bing. 682; Kensit v. Great Eastern Ry. Co., L. R., 23 
Ch. Div. 566; L. R., 27 id. 122; Peuple v. N.Y. & M. B. 
Ry. Co., 8&4 N.Y. 568; Pufendorf Laws of Nature and 
Nations, book 4, chap. 5; Vattel, lib. 1, chap. 20, § 234; 
2 Black. Com., p. 14; 3 Kent Com. 439, 440; Gould 
Waters, §§ 204, 209. The only property right therefore 
which the State acquired or ever had in the waters of 
Skaneateles lake and its outlet is the right to divert 
and use the same in such quantities as may be neces- 
sary for the use and operation of the canal.  Silsby 
Mfg. Co. vy. State, 104 N. Y. 562. 

Subject to this paramount right, the riparian owners 
may use the waters of the lake and stream for domes- 
tic or manufacturing purposes, and the public as a 
highway for boats and other craft. We think that the 
conditions of the grant to the city of Syracuse are such 
that no property right or interest, which the State has 
or ever had, is transferred, lost orimpaired. After all 
the provisions of the statute are executed, the State 
will possess and enjoy every right, with respect to 
those waters, that itdid before, and if this is so then 
no public property is transferred by the act from the 
State to the city. 

The same result will follow if it be assumed that the 
State still retains its original proprietary right to the 
waters and the bed of the lake. As such proprietor 
simply it would have no greater right to use or divert 
the water than any other riparian owner. Its para- 
mount right to so use and divert it is not derived 
from its original ownership, but from the exercise of 
the right of eminent domain. 
quired are broader than any that it possessed or could 
exercise as proprietor. It is not found thatit has any 
other property in the waters of the lake than was ac- 
quired by the appropriation made by the canal board; 
but if it be conceded that the learned counsel for the 
plaintiff is right in his contention that the State owns 
the soil of the bed of the lake, such ownership is never- 
theless subject to every easement and servitude neces- 
sary to the use of the water by the other riparian 
owners,so far a3 they may be entitled to use the same. 
Smith v. City of Rochester, 92 N. Y. 480. 

If the city of Syracuse shall acquire lands upon the 
shores of the lake, the use of the soil under the water 
for the purpose of placing a pipe therein, is no invasion 
of any exclusive property right which the State has in 
such soil. Weare of the opinion that no public prop- 
erty was appropriated by this act to local or private 
purposes. Aside from the reasons above stated, it may 
be observed that the word “ appropriating,” as used in 
this section of the Constitution, refers to a transfer of 
public property asa gift or gratuity, and not to some 
right in or privilege connected with property belong- 
ing to the State transferred for an equivalent. By the 
provisions of the statute, the reservoir is to be enlarged 
and its storage capacity greatly increased and forever 
maintained at the expense of the city. The arrange- 
ment contemplated by the statute is one which, in the 
judgment of the Legislature, would be mutually and 
equally advantageous to the city and the State, and 
such a law is not within the reason or purpose of the 
constitutional provision referred to. Wethink that 
the statute is not in conflict with any provision of the 
fundamental law and is valid. 

The judgment of the General Term should be re- 
versed and that of the Special Term affirmed, with 
costs. 


All concur except RuGer, Ch. J., not voting; AN- 
Drews, J., not sitting, and Frincu, J., absent. 


The rights thus ac-. 
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NATURALIZATION—MUNICIPAL COURT~— 
ACT OF CONGRESS, APRIL 14, 1802—U NITED 
STATES REVISED STATUTES, § 2165. 

SUPREME JUDICIAL COURT OF MAINE, MAY 29, 189]. 

MATTER OF DEAN.* 

The Municipal Court of the city of Biddeford January 24, 
1888, did not have a clerk within the intent and meaning 
of the Federal statute (U.S. R.S., $2165), and therefore 
had no jurisdiction over applications for naturalization of 
aliens, and no authority to receive aud record their decla. 
rations of intention to become naturalized. 





N exceptions. This was a petition of William Dean, 
an alien, praying for admission to citizenship, 
The petitioner came to the United States from Eng- 
land after he was eighteen years of age and more than 
five years before the date of his petition, intending to 
become a citizen, und has ever since resided in tie 
United States. More than two years prior to this 
hearing he had made and filed a declaration of his in. 
tention to become a citizen. By the declaration it ap- 
peared tu have beeti made before Edwin J. Cram, 
recorder of the Municipal Court of the city of Bidde- 
ford. 

Upon this petition the presiding justice ruled: 

(1) That the Municipal Court of the city of Bidde- 
ford, on the 24th day of January, 1888, was not a court 
of competent authority under the laws of the United 
States to admit aliens to naturalization, and had no 
jurisdiction over the application therefor. 

(2) That if said court at said date bad power to nat- 
uralize aliens, it dves not appear that the petitioner's 
declaration of intention made before Edwin J. Cram, 
recorder of the Municipal Court of Biddeford, on said 
24th day of January, 1888, was made in compliance 
with the laws of the United States requiring a declara- 
tion of intention to be made by such alieus desiring to 
be admitted to citizenship. 

(3) That for the reason aforesaid the petition be dis- 
missed. 

To these rulings the petitioner excepted. 


W. F. Lunt, for petitioner. 


Counsel argued that the court exercised common- 
law jurisdiction. Itis not necessary that it should 
be full and complete; it is enough if It may exercise 
any part of the common-law jurisdiction. Counsel 
cited: 2 Whart. Dig. Int. Law, 346; U.S. v. Lehman, 
39 Fed. Rep. 49; Ea parte Conner, 39 Cal. 98; State v. 
Whittemore, 50 N. H. 245; Ea parte Gladhill, 8 Mete. 
168; Ea parte Craig, 2 Curt. C. C. 98; U.S. v. Power, 
14 Blatchf. 223; Ex parte Tweedy, 22 Fed. Rep. 84; 
People v. McGowan, 77 Ll. 644; 8. C., 20 Am. Rep. 254; 
Morgan v. Dudley, 68 Am. Dec. 735. 


H. H. Burbank, contra. 


The clerk or recorder, within the meaning of the 
United States statute, must be a person other than the 
judge. By statute and at common law, the clerk’s 
functions are limited to purely clerical work, and his 
duties are fixed and imposed by law. They do not act 
judicially, and are distinct from an amanuensis or 
persons rendering service voluntarily. In his sphere 
he is a responsible and independent official. The 
recorder is here a vice-judge. He has no function, 
clerical or judicial, when the judge is present holding 
court. 

It is impossible for a declaration to be lawfully made 
by an alien, before a clerk of the Biddeford Municipal 
Court, because if done in the court-room there is but 
one official authorized to act judicially or clerically, at 


*S.C., 83 Me. 489. 
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any particular time, namely, the judge or the recorder 
when acting as judge, and so there is no clerk distinct 
from the judge. If done away from the court-room, 
it might be that the judge was acting in the room and 
the recorder would be acting without authority. 


R. P. Tapley, in reply. 


The requirements of Congress are only to insurea 
competent tribunal, and a record of its proceedings, so 
that the evidence may be preserved, etc. This being 
done, the real purposes of the statute are accom- 
plished; all otherthings a matter of form. Whether 
clerk or recorder, it cannot matter by what name he 
iscalled. His powers and duties are defined by the 
law. ‘There is no absolute requirement that the re- 
cording officer shall be a person distinct from the 
judge. Here there is an independent recording offi- 
cer. The court has the means of recording and au- 
thenticating its proceedings in all cases. The Federal 
law makes no provision concerning the manner of con- 
ducting the business in the court. Stephens, Petitioner, 
4Gray, 559. The oath of intention may be made be- 
fore any qualified officer of the court. U.S. R.8., 
§ 2165; filed before the clerk. Act of 1876. In those 
cases where the judge performs ‘his judicial func- 
tions, and requires the recorder to make the record, 
it has such clerk, distinct from the judge, and doing 
that which the judge cannot do, viz., receiving the ap- 
plications. 


WuirtenovussE, J. This is an application by an alien 
seeking to become a citizen of the United States. As 
evidence of the previous declaration of his intention 
to be naturalized, required by the act of Congress, the 
applicant produced a copy of a declaration made by 
him January 24, 1888, before Edwin J. Cram, recorder 
ofthe Municipal Court of the city of Biddeford, at- 
tested by “Edwin J. Cram, recorder.”” Under the 
Federal statutes only those courts that are authorized 
to naturalize are authorized to receive and record this 
declaration of intention. The question here presented 
therefore is whether the Municipal Court of Biddeford 
was a court of competent authority under the laws of 
the United States to admit aliens to citizenship. The 
presiding judge ruled that it was vot, and for that rea- 
son dismissed the petition. 

The Federal Constitution confers upon Congress the 
power “to establish an uniform rule of naturaliza- 
tion.” In the exercise of this authority Congress en- 
acted the statute of April 14, 1802, prescribing the con- 
ditions of naturalization. By that act the preliminary 
declaration might be made on oath or affirmation 
“before the Supreme, Superior, District or Circuit 
Court of some one of the States.’?’ Then follows this 
provision in the third section of the act: “And 
whereas doubts have arisen whether certain courts of 
record in some of the States are included {within the 
description of district or circuit courts, be it further 
enacted that any court of record in any individual 
State having common-law jurisdiction and a seal and 
clerk or prothonotary, shall be considered a district 
court within the meaning of this act.’’ In section 
2165 of the last revision of the United States statutes 
the courts thus authorized to naturalize aliens are 
specified as follows: ‘‘A circuit or district court of 
the United States, or a district or supreme court of 
the Territories, or a court of record of any of the 
wwe having common-law jurisdiction and a seal and 
clerk.” 

1. Was the Municipal Court of the city of Biddeford, 
January 24, 1888, a “court of record having common- 
law jurisdiction,” within the meaning of the act of 
Congress of A pril-14, 1802? 

Section 1 of chapter 151 of the Public Laws of 1855, 
and acts amendatory thereof, establishing the Munici- 
pal Court of Biddeford as constituted January 24, 1888, 





provide that it ‘*‘ shall be a court of record with a seal, 
and said court shall consist of one judge to be ap- 
pointed, qualified and hold his office according to the 
Constitution, and shall exercise concurrent jurisdic- 
tion with justices of the peace and quorum over all 
matters and things, civil and criminal, within the 
county of York, as are by law within the jurisdiction 
of justicesof the peace and quorum in said county; 
and original jurisdiction concurrent with the Supreme 
Judicial Court in all civil actions in which the debt or 
damages shall not exceed the sum of #100, and sball 
have original jurisdiction concurrent with the Su- 
preme Judicial Court over crimes, offenses and 
misdemeanors committed in said county which are by 
law punishable by fine not exceeding $20, and by 
imprisonment in the county jail not exceeding three 
mouths.”’ 

Section 4 provides that ‘it shall be the duty of the 
judge of said court to make and keep the records of 
said court, or cause the same to be made and kept, 
and to perform all other duties required of similar 
tribunals, and copies of the records of said court, 
duly certified by the judge, shall be legal evidence in 
all courts.” 

Section 5is as follows: ‘ The judge shall appoint a 
recorder who shall be a justice of the peace and of the 
quorum, duly qualified, who shall be sworn by said 
judge, and who shall keep the records of said court 
when requested so to do by said judge, and in case of 
absence from the court-room or sickness of the judge, 
or whenever requested by him so to do, or when the 
office of judge shall be vacant, the recorder shall have 
and exercise all the powers of the judge and perform 
all the duties required in this act of the judge, and 
generally shall be fully empowered to sigu and to issue 
all processes and papers and do all acts as fully and 
with the same effect as the judge could do were he act- 
ing in the premises; and the signature of the recorder 
as such shall be sufficient evidence of his right to act 
instead of the judge, without any recital of the act 
hereinbefore named authorizing him to act. When the 
office of judge is vacant the recorder shall be entitled 
to the fees, in all other cases he shall be paid by the 
judge.” Chapter 247 of the Special Laws of 1887 pro- 
vides that the judge shall receive an annual salary of 
$1,400 which shall be in full for all his services and the 
services of the recorder. 

Tbe “court of record”’ required by the Federal stat- 
ute is not simply a tribunal that bas a recording officer 
and seal, and in fact keeps 2 permanent record of its 
proceedings; for the Probate Court and the Court of 
the County Commissioners would fulfill all of these re- 
quirements, and yet neither of these tribunals is 
deemed to be technically a court of record. It must 
be an organized judicial tribunal having attributes and 
exercising functions independently of the person of 
the magistrate designated generally to hold it, and pro- 
ceeding according to the course of the common law. It 
is distinguishable from the case of a justice of the 
peace on whom personally certain judicial powers are 
conferred by law. Ex parte Gladhill, 8 Mete. 168; An- 
derson Law Dict. 

Two centuries ago in the case of Groenvelt v. Burwell, 
1 Salk. 200, Chief Justice Holt said: ** Whenever a 
power is given to examine, hear and punish, it is a ju- 
dicial power, and they in whom it is reposed act as 
judges, and wherever there is jurisdiction erected with 
power to fine and imprison, that is a court of record, 
and what is there done is matter of record.” Black- 
stone adopts this statement, adding that the proceed- 
ings of acourt of record are enrolled for a perpetual me- 
morial, and then distinguishes a “ court not of record” 
as one that can “ hold no plea of matters cognizable by 
the common law unless under the value of forty shil- 
lings, nor of any forcible injury whatever.” 3 Black. 
Com. 24. Thus in Woodman vy. Somerset, 37 Me. 383, 
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Chief Justice Shepley says: ‘‘A court of record is one 
which has jurisdiction to fine or imprison, or one having 
jurisdiction of civil cases above forty shillings and pro- 
ceeding according to the course of the common law.”’ 
It was a distinguishing feature of it that at common 
law its judgments were reviewable only by writ of 
error. Accordingly in the Matter of Gladhill, Peti- 
tioner, 8 Metc., supra, Chief Justice Shaw says of the 
Police Court of Lowell in 1844: ‘‘ We are of opinion 
that it is a court of record coming within the descrip- 
tion in the act of Congress. It possesses all the char- 
acteristics of a court of record. Section 6 directs the 
keeping of a fair record. It is not necessary to decide 
here whether a justice's court isa court of record. The 
point is left undecided in Smith v. Morrison, 22 Pick. 
430. That awrit of error will lie on a justice’s judg- 
ment is well settled, and the object of a writ of error 
is to remove arecord. It will not lie to a judgment of 
a probate court because not technically a court of rec- 
ord. Probably the result may be, from an examina- 
tion of all the statutes regulating the jurisdiction of 
justices of the peace, that their courts will be regarded 
as courts of record for some purposes, but not in all 
respects. But we think the decision in this case does 
not depend upon the legal character of the courts held 
by justices of the peace. Many powers are vested in 
the Police Court of Lowell not conierred on justices of 
the peace; its constitution is different and its mode of 
proceeding is different. That this court exercises a 
common-law jurisdiction there is no doubt; it is au- 
thorized to hear and determine al! complaints and 
prosecutions in like manner as justices of the peace, 
and bas jurisdiction of all civil suits and actions cog- 
nizable by justices of the peace.” In Ex parte Cruig, 
2 Curtis C. C. 98, Judge Curtis says: *‘ We see no sound 
reason to doubt that the Police Court of Lynn was a 
court of record having common-law jurisdiction.” 
But it was held that the court did not have a clerk, 
and therefore did not possess authority to naturalize. 
To the same effect was the decision in State v. Whitte- 
more, 50 N. H. 245, holding that the Police Court of 
Nashua was a court of record having common-law jur- 
isdiction, but not having a clerk did not have jurisdic- 
tion over applications for naturalization. See also 
Wheaton v. Fellows, 23 Wend. 375; Hutkoff v. Demo- 
rest, 103 N. Y. 386. 

But does the Municipal Court of Biddeford have 
“common-law jurisdiction’ to the extent contem- 
plated by the Federal statute? With respect to this 
inquiry it is proper to remark that we have no Na- 
tional common law in the United States distinct from 
that adopted by the several States, each for itself, ex- 
cept so far as the history of the English common law 
may be involved in the interpretation of the Federal 
Constitution. The judicial decisions, the usages and 
customs of the respective States determine to what ex- 
tent the common law has been introduced. What is 
common Jaw in one State may not be so considered in 
another. Wheaton v. Peters,8 Pet. 658; Smith v. Ala- 
bama, 124 U. 8. 478. It must also be remembered that 
we have no State courts in this country deriving their 
existence from the common law. They are all estab- 
lished either by the provisions of the organic law or by 
legislative enactment. Their jurisdiction is not uni- 
form. Some of them have only a special jurisdiction 
limited as to amounts or subjects in controversy. Of 
this character are the Supevior Courts of this State; 
yet it would not be questioned that they have ‘“‘ com- 
mon-law " jurisdiction. “ By ‘suits at common law’ 
in the Constitution,” says Judge Story in Parsons v. 
Bedford, 3 Pet. 443, “ is meant not merely suits which 
the common law recognized among its old and settled 
proceedings, but suits in which legal rights were to be 
ascertained and determined in contradistinction to 
those where equitable rights alone were recognized and 
equitable remedies administered.” 














Courts of ‘common-law jurisdiction ” are such ag 
“exercise their powers according to the course of the 
common law. It was not meant that they should haye 
all common-law jurisdiction over every class of sub- 
jects, including all civil and criminal matters. If go, 
few courts could be found in this country having the 
requisite common-law jurisdiction.” People, ex rel, 
Brackett, v. McGowan, 77 Ill. 644; 20 Am. Rep. 254. So 
also in the Matter of Martin Conner, 39 Cal. 98; 2 Am. 
Rep. 427, the court says: ‘‘The term ‘common-law 
jurisdiction’ is capable of no other meaning than jur- 
isdiction to try and decide causes which were cogniz- 
able by the courts of law under what is known as the 
common law of England. Theact does not require 
that courts shall have all the commen-law jurisdiction 
which pertains to all classes of actions It is enough 
if it has ‘common-law jurisdiction.’’’ Again in U.S, 
v. Power, 14 Blatchf. 223, the court says: ‘‘ The statute 
of the United States does not require of courts, au- 
thorized to entertain applications for naturalization, 
that they shall have all the jurisdiction possessed by 
any court of law. If the court may exercise any part 
of that jurisdiction, it is within the language of the 
statute and its meaning as well.” To the same effect 
is Morgan v. Dudley, 18 B. Monr.; 68 Am. Dec. 735. 
See also People v. Pease, 30 Barb. 588; Ex purte 
Burkhart, 16 Tex. 470, and Mills v. McCabe, 44 Ill. 
194. 

2. It is admitted that the Municipal Court of Bidde- 
ford had a seal, and assuming without deciding that it 
was a court of record having common-law jurisdiction 
within the meaning of the act of Congress, did it also 
have aclerk within the meaning of the Federal stat- 
ute? The language of this statute seems to imply that 
there may be courts of record having common-law jur- 
isdiction and a seal without a clerk, and that such 
courts are not embraced by the terms of the act. And 
this is the construction which it hus received from 
eminent judicial authority. The court must have a 
clerk distinct from the judge; not necessarily an offi- 
cer denominated clerk, but a permanent “ recording 
officer charged with the duty of keeping a true record 
of its doings and afterward of authenticating them.” 
Shaw, ©. J., in Ex parte Gladhill, Ex parte Craig and 
State v. Whittemore, supra. The court contemplated 
by the act of Congress has an organized existence. It 
isimpersonal. The judge is one of the constituent 
parts of the organization; the clerk is another anda 
separate and an independent element. The essential 
function of the clerk is to make and keep the records, 
and give them legal verification by his attestation and 
the use of the seal. 

By those sections of the act establishing the Munici- 
pal Court of Biddeford above quoted, the responsible 
duty of making and keeping the records of the court 
is imposed upon the judge and not upon the recorder. 
There isno duty of making and keeping the records 
imposed upon the recorder by law. He is to keep the 
records of the court only when requested so to do by 
the judge. Furthermore the recorder of this court 
cannot authenticate by his attestation any copies of 
records “made and kept’ by the judge or kept by 
himself at the request of the judge. Only such copies 
of the records as are “ duly certified by the judge shall 
be legal evidence in all courts.’’ The authority to ap- 
point a recorder was conferred upon the judge, not for 
the purpose of creating a fixed and permanent clerical 
office distinct and separate from that of the judge, but 
primarily to provide for the judge a substitute who 
should be empowered to act in his stead in the coutin- 
gencies named in the act. ‘‘ His signature as recorder 
is sufficient evidence of his right to act instead of the 
judge.”” When thus acting in a judicial capacity, ex- 
ercising the powers and performing the duties of the 
judge, the recorder is the court and must personally 
make, keep and authenticate the records of the court. 
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The recorder’s court has no clerk other than the re- 
corder hiniself. Accordingly in the attestation of the 
copy of William Dean’s declaration of intention, the 
siguature of ‘ Edwin J. Cram, recorder,” by the very 
terms of the act, is presumptive evidence that he was 
acting instead of the judge in some of the contingen- 
cies named in the act. 

The process of naturalization, in the mode it is re- 
quired to be performed by the Federal statutes, is a 
judicial act. Spratt v. Spratt, 4 Pet. 393. And ‘‘the 
importance and value of this privilege of citizenship, 
which is conclusively and finally bestowed by the act 
of the court having jurisdiction, should prevent us 
from allowing less than its full weight to any require- 
ment by Congress which tends to restrict this power 
to those tribunals which may be supposed most compe- 
tent toexercise it. Certainly there would seem to be 
no propriety in intrusting to a court which, in the ex- 
ercise of its common-law jurisdiction, cannot pass 
fivally on any matter of law or fact affecting property 
to the amount of $1, to make a final decision upon 
all questions of law or fact involved in an application 
for this great right, so as to make an absolute and un- 
impeachable grant of it.” Curtis, J., in Ex purte Craig, 
above cited. 

We are accordingly of opinion that the Municipal 
Court of the city of Biddeford, January 24, 1888, did 
not have a clerk within the intent and meaning of the 
Federal statute, aud therefore had no jurisdiction over 
applications for naturalization and no authority to re- 
ceive and record the declaration of intention made by 
William Dean. The application fur admission to citi- 
zeuship was properly dismissed. 

Exceptions overruled. 


Peters, C. J., WALTON and Viren, JJ., concurred. 
LIBBEY and HASKELL, JJ., concurred in the result. 


—__~___—. 


MARRIED WOMEN — CONVEYANCE — COVE- 
NANT—ACKNOWLEDGMENT. 
NEW YORK SUPERIOR COURT, GENERAL TERM, 
MAY 4, 1891. 


BRADLEY Vv. WALKER. 


Acovenant was signed by defendant’s grantors and others, 
in 1846, whereby they agreed to reserve an open space in 
front of certain lots, and not build thereon. One of the 
grantors was a married woman, and the covenant was not 
acknowledged by her separate and apart from her hus- 
band, as was then required by 1 Revised Statutes, 758, 
§ 10, for all conveyances by married women. Held, that 
the covenant was not a conveyance within the meaning of 
the statute. 


—— from an order made at Special Term, Feb- 

ruary 9, 1891, vacating an ex parte injunction 
theretofore obtained forbidding the violation of a cov- 
enant, and denying au application to continue said in- 
juuction pendente lite. 


G. W. Cotterill, for appellant. 
Henry Hoyt, for respondent. 


McApam, J. The covenant was not a conveyance 
within the statutory meaning of that term, respecting 
the acknowledgment of conveyances by married 
women. 1 R. 5.758, $10. It did not purport to grant 
or convey any estate and none passed or was intended 
to pass by it. 

It is somewhat analogous to the right conferred in 
MeLarney v. Pettigrew, 3 BE. D. Smith, 111, in which it 
was held that an agreement that beams might be in- 
serted in the wall of pluintiff’s house, for the per- 








manent support of the adjoining house, did not 
convey au interest in real estate aud did not require a 
writing. 

The same principle has been applied to party-walls. 
Bosworth, J., in Maxwell v. East River Bank, 3 Bosw. 
146, said: ‘‘ We regard it as settled law that when the 
owaiers of adjoining lots agree, though verbally, that 
each will erect a building or store on his own lot, and 
that the dividing wall shall be a party-wall, and shall 
be used to support the beams and roof of each build- 
ing, and they build according to such agreement, and 
with a view to execute it, neither can remove or do 
any thing to impair the ability or sufficiency of such 
wall so long at least as the buildings continue in acon- 
dition to subserve in every substantial respect the uses 
for which they were erected.’’ The covenant executed 
by Mr. and Mrs. Alvord and their neighbors iudicated 
no purpose to convey. 

Its object is expressed in these words: ‘* The parties 
to these presents have agreed with each other to im- 
prove their said lots * * * _ by leaving eight feet 
* j+*£ * onthe front thereof as an open space or 
court.’’? It was intended to insure uniformity of con- 
struction in the entire block, that one might build his 
house back eight feet, without having the light, air or 
vision cut off by projecting buildings on either side, 
and the execution of the plan iu consummation of the 
understanding was all that was necessary to making it 
binding on those who agreed to it, or their successors 
in interest or estate. 

Such an agreement is a wise and beneficent one, 
alike beneficial to all the adjoining owners. The agree- 
ment was made July 14, 1846, and though the title 
stood in the name of Mrs. Alvord, the husband, under 
then existing laws, had by virtue of his marital right 
the jus disponendi of the property until bis marital re- 
lation ceased. He and his wife joined in the execu- 
tion of thecovenant. The record shows a proper ac- 
knowledgment by him, but the certificate as to her is 
not in conformity to the technical requirements of the 
then existing statute, in regard to the form of ac- 
knowledgment required by a married woman. The 
objection to the defective acknowledgment is personal 
to her, for she might atany time have corrected it by 
a new acknowledgment or deed of confirmation,which 
by way of confirmation would have related back to the 
time when the act needing ratification was performed. 
No intervening right or equity prevents this from be- 
ing done now if it were necessary, but itis not. Mrs. 
Alvord is still living but has never repudiated the cove- 
nant, and does not seek to do so. The houses on the 
block have been built over thirty years and all in con- 
formity to the covenant. 

Alonzo A. Alvord, the husband, did not die until 
1862, and the houses were therefore erected and the 
agreement consummated during the life of the hus- 
band, whose agreement, even regarded as a conveyance, 
was valid while he lived, by virtue of his exclusive 
right of control and of sale. Ewell Lead. Cas. 
478; 2 Kent Com. 182; Vartie v. Underwood, 18 Barb. 


When the covenant was executed the land of the Al- 
vords received a benefit, and on it was created a cor- 
responding charge, which, like other charges recog- 
nized in equity, becomes etlective when declared so by 
the courts. 2 Bish. Mar. Wom., § 212. A _ wife 
even under the then existing law might by her sole act 
charge her estate in equity under some circumstances 
in which she had not the power of conveyance. Id. 
Story Eq. Jur., $1399, and see cases collated in Voor- 
hies’ Code of 1859, page 173. She charged it iu this in- 
stance. It needed no conveyance or writing to create 
the easement, even if the right conferred arises to the 
dignity of that title. The act or consent of those in 
interest was sutlicient. This is established by the case 
of Tallmadge v. Last River Bank, 2 Duer, 614; affirmed, 
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26 N. Y. 105, where the equity in regard to the manner 
of improvement and occupation of certain land grew 
out of aparol contract made by the owner with the 
purchaser, and it was held binding upon a subsequent 
grantee with notice, although his legal title was abso- 
lute and unrestricted. 

This case reviews many authorities and quotes Chay- 
cellor Cottenham as saying that where a covenant of 
this character has been entered into it would be most 
‘unjust and unconscientious’’ not to enforce it. 

The opinion also quotes the case of Brewer v. Mar- 
shall, 4 C. E. Green (N. J, Eq.), 537, wherein the court 
agrees with Chancellor Cottenham in saying that ‘it 
will be found upon examination that these decisions 
proceed upon the principle of preventing a party hav- 
ing knowledge of the just rights of another from de- 
feating such rights, and not upon the idea that the en- 
gagements enforced create easements or are of a nature 
to run with the land.” 

Tallmadge v. East River Bank, supra, maintains this 
doctrine in its strongest aspect. In that case Davis 
exhibited a plan of intended location of lots on St. 
Mark’s place, showing that the houses were tu be set 
back eight feet. No mention of this whatever was 
made in the conveyance. The court held that ‘it is 
to be presumed that they would jnot have bought and 
paid their mouey except upon this assurance. It is to 
be presumed that relying upon this assurance they 
paid a larger price for the lots than otherwise they 
would have paid. Selling and conveying the lots under 
such circumstances and with such assurances, though 
verbal, bound Davis in equity and good conscience to 
use and dispose of all the remaining lots, so that the 
assurances upon which Maxwell and others bought 
their lots could be keptand fulfilled. This equity at- 
tached to the remaining lots so that any one subse- 
quently purchasing from Davis any one or more of the 
remaining lots, with notice of the equity existing be- 
tween Davis and Maxwell and others, the prior pur- 
chasers, would not stand in a different situation from 
Davis, but would be bound by that equity.” 

And the court further held, “that the uniformity 
of the position of all the houses on St. Mark’s place 
was probably sufficient alone to put the defendant on 
inquiry.” See also Magxwellv. Eust River Bank, 3 
Bosw. 124; Perkins v. Coddington, 4 Robt. 647; Greene 
v. Creighton, 7 R. L. 1. 

One of the leading cases on this subject is Whitney 

v. Union Railway Company, 11 Gray (Mass.), 364, 
where the same opinion is held in the following lan- 
guage: 
“Tn like manner, by taking an estate from a grantor 
with notice of valid agreements made by him with the 
former owner of the property, concerning the mode of 
occupation and use of the estate granted, the purchaser 
is bound in equity to fulfill such agreements with the 
origiual owner, because it would be unconscientious 
and inequitable for him to set aside and disregard the 
legal and valid acts and agreements of his vendors 
in regard to the estate, of which he had notice 
when he became its purchaser. In this view the 
precise form or nature of the covenant or agreement 
is quite immaterial. It is not essential that it should 
run with the land.” 

The authorities however in this State go so far as to 
hold that these covenants run with the land, and with- 
out an assigument of the covenants are enforceable, 
and auy owner as well as occupant can enforce the 
right. Trustees, etc., v. Cowen, 4 Paige, 511; Browner 
v. Jones, 23 Barb. 153. 

One of the grounds upon which this right is put is 
““when it appears by a fair interpretation of the words 
of a grant, that it was the intent of the parties to create 
or reserve « right in the nature of a servitude or ease- 
ment, in the property granted, for the benefit of other 
laud owned by the grautor, such graut will be deemed 








appurtenant to the land of the grantor and binding.” 
Whitney v. Union R. Co., 11 Gray, 365; Hills v. Miller, 
3 Paige, 455. 

“ Cresswell, J., seems to regard it rather as a nega- 
tive servitude upon the land adjacent to the tenement 
than an operative easement in favor of the tenement 
itself.” Wash. Real Prop. (4th ed.) 649. 

On the general doctrine of the above cases this court 
ordered a projection of the Burlington flats (in the 
same street) to be removed. DuBois v. Darling, 44N. 
Y. Super. Ct. 436. 

And a defendant was enjoined from maintaining a 
tenement-house. Amerman v. Dean, 57 N. Y. Super. 
Ct. 175. 

This doctrine has been somewhat extensively re- 
ferred to by us, not merely to illustrate the principles 
upon which it stands, but forthe purpose of showing 
that these covenants are held sacred in equity and are 
enforced as a matter of strict justice. 

Injunctions in this class of cases are granted almost 
as of course, upon proof of a breach of the covenant. 
3 Pom. Eq. Juris., p. 3722, § 134; Bispham Prin. of 
Kq., p. 514, $461, and see Stewart v. Winters, 4 Sandf. 
587. 

The Alvords compelled all the other property-own- 
ers to build on the line, and held them to the agreement, 
and it is now claimed by their remote grantee that, al- 
though he had notice of the covenant, and knew of the 
prior equity, he can disregard it and build out to the 
line of the street, and exclude the adjoining owners 
from light, air and vision on the technical ground that 
Mrs. Alvord was incompetent to contract, and that her 
husband’s power of control terminated with his death 
in 1862, and hence whatever vitality the covenant ever 
had ceased at that time. 

In other words, that notwithstanding the facts (t) 
that the covenant may have been valid in 1846; (2) that 
Mr. and Mrs. Alvord sold the property in 1857 with 
reference to it, and without repudiation; (3) that the 
covenant had been fully executed by the erection of 
buildings in conformity to its terms over thirty years 
ago, yet in consequence of Mr. Alvord’s death in 1862, 
the covenant was spent and is now inoperative. No 
logical reasons have been advanced to support such an 
extraordinary claim, and our attention has not been 
called to any direct authority which sustains the prop- 
osition stated. 

The defendant bought with knowledge of the cove- 
nant and took subject to it. 2 Pom. Eq. Juris. 14; 
Hodge v. Sloan, 107 N. Y. 245, 250; Trustees of Colum- 
bia College v. Lynch, 70 id. 450. It was binding on the 
Alvords and is certainly valid as to him, a remote 
grantee charged with notice of the prior equity. Id. 
We are next called upon to consider the objection 
urged by the defendant, that ten feet of the front of 
the building is not affected by the covenant. This tri- 
angular piece was purchased by Susan Alvord Novem- 
ber 23, 1853, to straighten the line of her lot, and the 
whole parcel was sold together as one lot April 1, 1857, 
and it was built upon during that year in conformity 
to the requirements of the covenant, and thus the en- 
tire structure is brought within its provisions by the 
principles declared in Tallmadge v. East River Bank, 
supra. The point as to change of character of the 
neighborhood is equally without merit. Where the 
use of land is restricted to private residences, and 
changes in the neighborhood unfit the property for that 
use, this circumstance may operate to defeat the cove- 
nantin that regard. Trustees of Columbia College v. 
Thacher, 87 N. Y. 311. The necessity preseuted for 
relaxing the rule in that case does not exist here. The 
covenant is of a different character, and falls within 
the principles decided in Lattimer v. Livermore, 6 Daly, 
505; affirmed, 72 N. Y. 174, in which it was held that a 
covenant for the enjoyment of light, airand vision was 


not discharged by a mere change of neighborhood, as - 
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there was no reason why an adjoining property-owner 
by that circumstance should have less of either than 
his covenant called for. 
The plaintiff established her right to equitable relief 
by injunction, and it was error to vacate the temporary 
rit. 
"The order appealed from must therefore be reversed 
and the application to continue the injunction granted, 
with costs. 


SeDGWICK, Ch. J.. and FREEDMAN, J., concur. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 


BOARD OF CLAIMS—JURISDICTION—CANALS—LIABIL- 
ity oF STATE FOR INJURIES THROUGH DEFECTIVE 
BRIDGE ON ABANDONED CANAL.— Chapter 404, Laws 
of 1877, authorizing the abandoning and discontinuing 
of the Chenango canal, was not intended to relieve the 
State from liability for injuries suffered from failure 
to keep in repair bridges which it still maintains, and 
the board of claims has power to award damages for 
such injury. Second Division, June 25, 1891. Wood- 
man v. State of New York. Opinion by Haight, J. 





PRACTICE—APPEAL.— Where the Court of Ap- 
peals modifies an award of the board of claims by 
simply increasing it, the new amount stands in the 
place of the old as of the same date and the modified 
award bears interest from the same date as the origi- 
nalaward. June 25, 1891. Sayre v. People of the State 
of New York. Opinion per Curiam. 


EJECTMENT — ADVERSE POSSESSION — ESTOPPEL — 
FORTIFYING TITLE BY BUYING OFF THOSE ATTACK- 
ING 1T.—Alexander Couse being in possession of the 
lands in question under a deed from his father given 
iu 1849, plaintiff and others brought actions in eject- 
ment, and on March 5, 1875, an agreement was entered 
into by which the actions were settled and Couse agreed 
to purchase their interest for $400, he to givea note and 
they to deliver the deed upon the payment of the note. 
It was never paid, and a judgment was obtained upon 
it. Couse afterward quit-claimed the premises to his 
son, the defendant, in 1882, who claims to hold the 
same adversely. ‘The court refused in an action of 
ejectment to allow evidence of the adverse possession 
to be given, holding that he was estopped by the agree- 
ment, note, etc. Held, error; that defendant and his 
grantors were at liberty, plaintiffs never having been 
in possession, and defendant’s possession having 
ripened into title in 1875, to fortify the title or pur- 
chase peace at any price and of whomsoever he chose. 
Citing Barnes v. Light, 116 N. Y. 34; 26 N. Y. St. Rep. 
64. Iam aware of the rule that where a lessee or 
Yendee enters into possession of premises under a lease 
or contract he cannot while he remains in possession 
dispute the title of the lessor or vendor, but this case 
is lacking in the essential element which creates such 
estoppel. Neither the defendant nor his grantors en- 
tered into the possession by any manner of consent or 
contractual relation with the plaintiff or her ancestors 
or grantors. The rule in relation to estoppel does not 
appiy “‘ where at the time of the purchase the vendee 
is in possession as owner, claiming title, and his entry 
was not under the vendor.” Glen v. Gibson, 9 Barb. 
634-640. “ Where a man is in possession of land as 
Owner having title, he is at liberty to purchase the 
land over again as often as claimants shall appear who 
are not in possession, and thus quiet such claim and 
fortify his title without being estopped from disputing 
the title of such subsequent vendors, should it after- 
ward become necessary fur him to do so.’’ Jackson v. 











Even in a consummated purchase the grantee in fee 
may purchase in an outstanding title hostile to his 
grantor and fortify his own defective title. Kenada v. 
Gardner, 3 Barb. 589. In Watkins v. Holman, 16 Pet. 
54, it is said by the court in discussing such relations 
that “the relation of landlord and tenant in no sense 
exists between vendor and vendee.’”’ Judge Bronson, 
in delivering the opinion of the court in Osterhout v. 
Shoemaker, 3 Hill, 513-518, says: ‘The grantee takes 
the land to hold for himself and to dispose of at his 
pleasure. He owes no faith or allegiance to the 
grantor, and he does him no wrong when he treats 
him as an utter stranger to the title.”’ Second Divis- 
ion, June 25, 1891. Greene v. Couse. Opinion by Pot- 
ter, J. 38 N. Y. St. Rep. 426. 


LEGACY — WHEN CARRIES INTEREST FROM TESTA- 
TOR’S DEATH.— When there is a legacy to a minor 
child, or to an infant, as to whom the testator is in 
loco parentis, aud such legatee has no other provision, 
nor any maintenance, in the meantime, allotted by the 
will, the legacy, although payable at a future day, car- 
ries interest from the death of the testator. It will 
be observed that the will does not in express terms 
provide for the payment of interest, nor does it create 
atrust. If however it is apparent that it was the in- 
tention of the testatrix that the plaintiff should have 
interest, it is the duty of the court to so decree. The 
general rule is that when a time is specified in the will 
for the payment of a legacy and there is no direction 
as to interest, the legacy will carry interest only from 
the time it is payable. Thorn v. Garner, 113 N. Y. 198; 
Van Rensselaer v. Van Rensselaer, id. 207; In Mat- 
ter of Accounting of McGowan, as Executor, etec., 124 
id. 526. But to this rule there is an exception, and it 
is well stated by Farl, J., in the case of Brown v. 
Knapp, 79 N. Y. 156-141. Hesays: ‘* When there is 
a legacy toa minor child or toan infant as to whom 
the testator is in loco parentis and such legatee has no 
other provision nor any maintenance in the meantime 
allotted by the will, the legacy although payable at a 
future day, carries interest from the death of the tes- 
tator. This rule is based upon the presumption that 
the testator in such case must have intended that the 
legatee should in the meantime be maintained at his 
expense, thus discharging his moral obligation or car- 
rying out his benevolent design. It is not needed for 
the application of this rule that the testator must have 
been under a legal obligation at the time of his death 
to support the legatee. Such obligation of a testator 
to support his own child continues only during his 
life. ‘It is sufficient for the operation of this rule 
that the testator bas voluntarily assumed in reference 
to the legatee such a relation similar in some respects 
to that of parent, that it may be presumed that he did 
not intend to leave the legatee without support.” In 
that case the testator had bequeathed to his grandson 
the sum of $3,000, to be paid to him when he shall have 
attained the age of \weuty-one years. The father of 
the legatee had entered the military service of the 
United States and died in such service. Before enter- 
ing such service the testator had said to him that if he 
never returned, his wife and son would always be 
cared for. After the death of the legatee’s father the 
testator took him and his mother to live with him 
and supported them until his death. It was held that 
he was entitled to interest upon his legacy from the 
death of the testator. See also Acherly v. Wheeler, 1 
P. Wms. 783; Hill v. Hill, 3 Vesey & Beames, 183; 
Donovan v. Needham, 9 Beay. 164; Rogers v. Soutten, 2 
Keen, 598; Lupton v. Lupton, 2 Johns. Ch. 614; Keat- 
ing v. Bruns, 3 Dem. 233; Neder y. Zimmer, 6 id. 180; 
Matter of Goble, 30 N. Y. St. Rep. 944. Second Divis- 
ion, June 25, 1891. Lyon v. Jndustrial School Assn. 
Opiuion by Haight, J. 38 N. Y. St. Rep. 924. 
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MUNICIPAL CORPORATION — NEw YorK CITY — 
AQUEDUCT COMMISSION—HAS NO POWER TO SUSPEND 
INSPECTOR WITHOUT PAY.—The aqueduct commission- 
ers of the city of New York have no power to suspend 
an inspector for a given time without pay. His com- 
pensation is fixed and accompanies the office until he 
is removed or a new rate of compensation consented 
to. Following Gregory v. Mayor, etc., 113 N. Y. 416. 
June 23, 1891. Emmitt v. Mayor, etc. Opinion by 
Gray, J. 


NEGLIGENCE— CHILDREN IN HIGHWAY.— Plaintiff, 
four years of age, was one of a crowd of children 
watching some boys trying to get a bird out of a hole 
in a stone wall where there was no sidewalk, when de- 
fendant’s team and heavy truck came along, driven 
very rapidly. Plaintiff was so frightened that she 
made a turn to run toward the wall and made another 
toward the street, and was knocked down by the 
horses. There was a conflict of evidence as to how 
near the wall the horses were driven. Held, that the 
driver had no right to keep on his way driving rapidly 
in plain view of the children, and defendant was liable 
if he drove so uear the wall as to expose them to dan- 
ger, and the question of negligence of the driver and 
of contributory negligence of the child was for the 
jury. June 23,1891. Barrett v. Smith. Opinion per 
Curiam. 





LANDLORD AND TENANT—CARE OF STAIRWAY 
IN TENEMENT—CONTRIBUTORY NEGLIGENCE.—(1) [t is 
the duty of the landlord of a tenement-house to use 
reasonable care to keep a stuirway, common to the oc- 
cupants of the building, in proper repair, and for fail- 
ure to do so _he is chargeable with'liability for injuries 
suffered by them, without their fault, while properly 
using it for such purpose. Looney v. McLean, 129 
Mass. 33; Lindsey v. Leighton, 150 id. 285; Donohue 
v. Kendall, 18 J. & 8. 386; Neyer v. Miller, 19 id. 516. 
(2) Such liability attaches where the injury was caused 
by tripping in a ragged carpet, to which the landlord’s 
atteution had been called by plaintiff, aud which he 
had promised to remove. (3) While plaintiff's previous 
knowledge of the condition of the,passage-way may 
have imposed upon her the duty to exercise a greater 
degree of care, she was not required to desist from us- 
ing the stairway by reason of the ruptures in the car- 
pet. And while the question may have been a close 
one of fact it could not properly be held as matter of 
law that the plaintiff was guilty of contributory negli- 
gence; aud therefore the motion for nonsuit was prop- 
erly denied. Palmer v. Dearing, 93 N. Y.7; Looney 
v. McLean, 129 Mass. 33. The question presented 
would have been quite different if the stair-case had 
been part of the premises demised to the plaintiff. 
Then the evidence may not have warranted a recovery 
by her; and many of the cases cited by the defend- 
ant’s counsel would have been applicable. But the 
stairway was not under the control of any of the ten- 
aunts, but was provided by the defendant for the com- 
mon use of those haviug occasion to pass to and from 
the rooms which they occupied as his tenants. And 
the weight of the evidence bearing upon the question 
of negligence of the defendant or of contributory neg- 
ligence of the plaintiff is not here for consideration. 
Second Division, June 23, 1891. Feil v. Reinhart. Opin- 
ion by Bradley, J. 


PLEADING—GENERAL DENIAL—ILLEGALITY OF CON- 
TRACT.—I[u an action to recover a certain sum of 
mouey and stock deposited by plaintiff with defend- 
avt, which was to be returned to plaintiff should acer- 
tain resolution not be passed by the common council 
so as to take effect before a designated day, the de- 
feudant offered to show that the alleged agreement 
was illegal. This proof waa objected to as not admis- 
sible because uot pleaded, the answer being a general 





ESSE 
denial, but the objection was overruled. Held, error; 
that as it neither appeared from the complaint nor the 
evidence of plaintiff that the contract was illegal, the 
defendant could not avail himself of facts not appear. 
ing on the face of the contract to establish its invalid. 
ity. Itisthe tendency of judicial decision to dig. 
countenance all attempts to influence the deliberations 
and determinations of public bodies and officers other 
than by arguments which, being openly made, bear di- 
rectly upon the merits of a pending measure or appli- 
cation, because in contravention of a sound public pol- 
icy. A contract founded on a violation of this whole 
some rule of law is illegal, and the court will not lend 
its aid toa party seeking its enforcement, but will de 
clare the contract void, leaving the parties to it in the 
position in which they placed themselves. Mills y, 
Mills, 40 N. Y. 546. The defendant, in his motion for 
a dismissal of the complaint, invoked this rule of law, 
but the situation then presented, as we think, did not 
support his position. It did not appear that Jones wag 
an alderman, a councilman or mayor. There was no 
evidence relating to the contract or the object sought 
to be accomplished by it outside of the instrument it- 
self, and it does not appear from an examination of its 
provisions that it comes within the condemnation of 
the law, because against public policy. It did not pro- 
vide that Jones should assist in procuring the passage 
of the resolution therein referred to, or that he should 
render any services whatever. It purports to make 
Jones the depository merely of the money, to be by him 
returned in the event that the resolution should fail to 
pass and take effect before July 10. The court there- 
fore rightly denied the defendaut’s motion to dismiss 
the complaint, who at once entered on the introduc- 
tion of testimony tending to show that the contract 
was against public policy. Plaintiff's counsel season- 
ably objected that it was immaterial, incompetent and 
not admissible under the answer, because not pleaded. 
The objection was overruled, and the exception 
taken thereto presents the question assigned for error 
by the appellant. The answer was a general denial, 
and the plaintiff insisted on the trial, as he does on 
this appeal, that not having been informed by the an- 
swer that the illegality of the contract would be an is- 
sue on the trial, he could not be expected to be pre 
pared, nor required, to meet it. Under a general de- 
nial, the rule undoubtedly is, that if the illegality 
appears on the face of the complaint, or necessarily 
appears from plaintiff’s evidence, advantage may be 
taken of it by defendant, who must also be permitted 
to controvert by evidence every thing which the plain- 
tiff is bound in the first instance to prove in order to 
make out his cause of action. And the cases cited by 
the respondent in support of the ruling will be found 
on analysis to come within it. ln Russell v. Burton, 66 
Barb. 539, the contract as proved by the plaintiff was 
for lobby services, and void. In Oscanyan v. Arms 
Co., 103 U.S. 261, the complaint was dismissed on the 
opening of plaintiff's counsel, because it appeared 
therefrom that the contract relied on was illegal. In 
Cary v. Western Union Telegraph Co., 20 Abb. N. C. 
333, the plaintiff in making proof of his contract intro- 
duced evidence showing its invalidity. And in O’ Brien 
v. McCann, 58 N. Y. 376; Clifford v. Dam, 81 id. 52, 
and Griffin y. L. I. R. Co., 101 id. 348, the court simply 
declared the rule that under a general denial the de- 
fendaut may give evidence tending to disprove avy 
fact which the plaintiff is bound to prove in order to 
recover. But in this case it neither appeared from the 
complaint nor the evidence presented by the plaintiff 
that the contract was illegal, and as we have already 
shown when the plaintiff rested, the evidence estab- 
lished a cause of action. The general denial put in is- 
sue all matters which the plaintiff was bound to prove; 
nothing more. He was required to prove the contract 


entered into by defeudant, which was ou its face valid. 
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Having accomplished that, he could not be compelled 
toenter into a controversy over matters not appear- 
ing in the contract involving the question of its valid- 
ity or invalidity, because he had not been notified by 
the answer that the defendant proposed to assert his 
own participation in that which was a violation of law 
as ashield against the consequences of his agreement. 
This rule has been enforced so long that it seems un- 
necessary to support it at this time by an extended 
reference to the decisions, and we shall therefore end 
the discussion by citing a few of the cases in which the 
courts of this State have said that a defendant, in or- 
der to avail himself of facts not appearing on the face 
of acontract, to establish its invalidity, must plead 
it. Dingeldein v. Third Ave. R. Co., 37 N. Y. 575; 
Goodwin v. Mass. Mut. Life Ins. Co., 73 id. 480; May 
v. Burras, 13 Abb. N. C. 384; Haywood v. Jones, 10 
Hun, 500; Schreyer v. Mayor, 39 N. Y. Super. Ct. 1; 
Vischer v. Bagg, 21 Week. Dig. 399; Honegger v. Wett- 
stein, 94 N. Y. 252. Second Division, June 23, 1891. 
Milbank v. Jones. Opinion by Parker, J. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CARRIERS—INJURIES TO PASSENGER—EVIDENCE— 
SPEED OF TRAIN—NON-EXPERT WITNESS—NEW TRIAL 
—MISCONDUCT OF JURY.—In an action against a 
railroad company for injuries to a passenger, one 
who lives in sight of defendant’s road is compe- 
tent to testify as to the speed of the train on which the 
plaintiff was injured, he having seen the accident, al- 
though he is not an expert. A non-expert witness may 
givean opinion as to thespeed at which a train was 
moving. Possibly the testimony ofa non-expert may 
be ofless value than that of an expert, but that proves 
nothing to the purpose, for here the question is 
whether the evidence should be heard, not what weight 
should be assigned it. The authorities give full sup- 
port to our conclusion that the testimony was compe- 
tent. Railroad Co. v. Jones, 108 Ind. 551; Railroad 
Co. v. Crist, 116 id. 446, and authorities cited; Lawson 
Exp. Ev. 462; Rog. Exp. Test. (2d ed.) 244. (2) Where 
a passenger is injured by acollision between a railroad 
train and a cow, there arises a presumption that de- 
fendant was negligent, which imposes on it the bur- 
den of proving that its road was fenced as required by 
statute. A violation of a statutory duty has often 
been adjudged to give a traveller upon a highway a 
tight of action against a railroad company, and beyond 
controversy such « breach of duty must give a right of 
action where the relation of carrier and passenger ex- 
ists. It is the relation of carrier and passenger which 
creates the high duty that rests upon the appellant, 
and brings the case within the strong and salutary 
Tule that the law has established for the protectlon of 
travellers who intrust themselves to the care of com- 
mon carriers. The rule to which we refer is the one 
that imposes upon the carrier the burden of removing 
the presumption of negligence which arises from the 
happening of an accident which causes injury to a pas- 
Senger. This case illustrates the wisdom and justice 
ofthe rule. A passenger cannot in reason be expected 
orrequired to ascertain the condition of the fences 
along the line of the carrier's track, for the matter is 
one peculiarly within the knowledge of the carrier. It 
must be true that it is a matter within the peculiar 
knowledge of the carrier, or else it must be true that 
the carrier remained ignorant and inactive where it 
was its imperative duty to be active and vigilant. It 
isatall events more than reasonable and just to re- 
quire of the company, in such a case as this, an expla- 
tation of the cause of the accident, and such an ex- 





planation too as will show that it was notin fault. In 
this instance it was its duty to show, at least, that the 
fences were reasonably secure, and to use care and 
diligence to make such fences as would prevent domes- 
tic animals from straying on the track. This rule to 
which werefer was thus expressed in Railroad Co. v. 
Jones, supra: ‘ When the plaintiff made !it appear 
thatshe was a passenger upon appellant’s train, and 
while being carried as such the car in which she was 
seated left the track, and she suffered injuries thereby, 
she had shown a state of things upon which a presump- 
tion of negligence arose against the railroad company, 
which stood with the force and efficiency of actual 
proof of the fact, and was available for her benefit un- 
til negatived and overthrown, and such presumption 
can only be overthrown by evidence that the casualty 
resulted from inevitable or unavoidable accident, 
against which no human skill, prudence or foresight, 
as usually and practically applied to careful railroad 
management, could provide.”” In many cases the doc- 
trine declared in the opinion from which we have 
quoted has been asserted. Packet Co. v. McCool, 83 
Ind. 392; Railroad Co. v. Buck, 96 id. 346, and authori- 
ties cited; Railroad Co. v. Newell, 104 id. 264; Rail- 
road Co. v. Rainbolt, 99 id. 551; Anderson v. Scholey, 
114id. 553; Railroad Co. v. Pedigo, 108 id. 481; Rail- 
road Co. v. Snyder, 117 id. 435. Sup. Ct. Ind., June 
11, 1891. Louisville, N. A. & C. Ry. Co. v. Hendricks. 
Opinion by Elliott, J. 


CONSTITUTIONAL LAW—OFFICER—COMPENSATION.— 
The defendant in error was elected county commis- 
sioner of Douglas county; his term commencing in 
January, 1886, and terminating January, 1888. At the 
time he was elected the compensation of county com- 
missioner was fixed by statute at $3 per day for each 
day necessarily employed in the duties of said office, 
and five cents per mile as fees for going to and returning 
from the county-seat. On the 3lst of March, 1887, an 
act was passed by the Legislature which provided that 
in all counties having over seventy thousand inhabit- 
ants each county commissioner should receive a salary 
of $1,800 per annum. This act applied to Douglas 
county. This act was in force at least six months be- 
fore the termination of the term of office of the de- 
fendant in error. The defendant in error claimed that 
he was entitled to compensation under the new law, 
and presented his claim to the county board of Doug- 
las county, which rejected it. He then appealed to 
the District Court, where judgment was rendered in 
his favor. The question presented is one uf law, and 
was before this court in the case of State v. Whitte- 
more, 12 Neb. 254, and State v. Ream, 16 id. 681, and 
the act was sustained as being constitutional. It is 
claimed by the plaintiff in error that the Legislature 
had no power to increase the compensation of the 
county commissioner during his term of office; that 
he is entitled to the compensation fixed by law at the 
time of his election, and when he entered upon the 
duties of his office. This contention is based upon 
section 16, article 3, of the Constitution, which pro- 
vides, in substance, that the compensation of a public 
officer will not be increased nor diminished during his 
term of office. That provision, in our view, applies 
alone to those officers whose offices were created by 
the Constitution. As to all such officers, the salary or 
compeusation fixed by law when the officer is elected, 
and enters upon the duties of his office, can neither be 
increased in any form nor diminished during his term. 
The question was recently before the Supreme Court 
of Wisconsin, in State v. Kalb, 50 Wis. 178, and it was 
held, under a similar provision of the Constitution of 
that State, that it applied to officers created by the 
Constitution. This, we think, is a correct statement 
of the law. In the absence of any constitutional pro- 


hibition, or affirmative provision fixing the term of 
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office of any officer or his compensation, the Legisla- | 


ture may change such term or compensation, and such 
change of term or compensation will apply as well to 
the officers of any office as to those to be thereafter 
elected. State v. Kalb, supra; Supervisors v. Hackett, 
21 Wis. 613; Butler v. Pennsylvania, 10 How. 402; 
Commissioners v. Jones, 18 Minn. 199 (Gil. 182); Taft 
v. Adams, 3 Gray, 126; Conner v. New York, 5 N. Y. 
285; People v. Banvard, 27 Cal. 470; In re Bulger, 45 
id. 553; Cooley Const. Lim. 276, and note; State v. 
Douglas, 26 Wis. 428; Hall v. State, 39 id. 87. The fact 
that there is an increase in the compensation in this 
case does not affect the rule here stated. The defend- 
ant in error was entitled to compensation fixed by law, 
aud as this was awarded to him in the court below, 
the judgment is affirmed. Neb. Sup. Ct., June 30, 
1891. Douglas Co. v. Timme. Opinion by Max- 
well, J. 


CONTRACT—FOR SALE OF LANDS—HAZARD AS TO 
QUANTITY — SPECIFIC PERFORMANCE — RECEIPT. — A 
contraét for the sale of land, described as ** all that par- 
cel or tract of land situate on the waters of Sinking 
creek, in the county of Craig, State of Virginia, known 
as the ‘C. B. Duncan farm,’ containing fifty-six acres, 
more or less,” is a contract of hazard as to quantity, 
and the vendee caunot claim a corresponding reduc- 
tion in the price, especially when he is well acquainted 
with the land. Inthe recent case of Trinkle v. Jack- 
son, 86 Va. 24], this branch of the subject is considered 
and the authorities cited. Then it is—and so too when 
the land is neither bought nor sold expressly by the 
acre, but both parties, in fixing the price for the land, 
have regard tothe quantity which they supposed the 
estate to consist of, the same rule as to liability for de- 
ficiency will prevail. Yost v. Mallicote, 77 Va. 610, and 
cases cited. But when the lands in a conveyauce are 
mentioned to contain 80 many acres by estimation, or 
the words ‘‘more or less’ added, if there be a small 
portion more than the quantity the vendor cannot re- 
cover it, and if there be a small quantity less the pur- 
chaser cannot obtain any compensation in respect to 
the deficiency; and even a large excess or deficiency 
has not been considered a ground for relieving a ven- 
dor or purchaser. And although the contract states 
the property tocontaina given quantity, yet the pur- 
chaser must be content with a much less quantity if it 
be stipulated that the quantity shall be taken as stated, 
whether more or less. When the real contract is to 
sell a tract of land, as it may contain more or less, fully 
understood to be so, the purchaser takes the tract at 
the risk of gain or loss by deficiency or excess, iv the 
number of acres contemplated, and neither can resort 
to the other for compensation on the grounds of de- 
ficiency. Jollifev. Hite, 1 Call. 284, and Hull v. Cun- 
ningham, 1 Munf. 335. It was said here the words of 
the bond do not amount to a warranty of the quantity, 
inasmuch as, in speaking thereof, there is this caution 
used: “Said to contain three hundred and seventy 
acres, be it more or less, to-wit, all that tract left him 
by his father, John Cunningham, deceased.” These 
circumstances indicate a contract in gross, and not by 
the specific number of acres. In Keytons v. Brawford, 
5 Leigh, 48, it wassaid of such acontroversy: ‘“ This 
depends upon the question whether the sale was in 
gross or by the acre, for if it was a contract of hazard 
in which each party took upon himself the risk of ex- 
cess or deficiency, there can be no relief afforded to 
either, whatever may be the actual quantity in the 
tract sold. (luestions of this character have frequently 
been before this court, and nothing is better es- 
tablished than the law of the subject, when the real 
intention of the parties in the contract is once clearly 
established. But this intention it is sometimes diffi- 
cult to discover, from the carelessness of the parties, 
from the use of equivocal expressions, aud from the 

















glosses which are given to the transaction by the testi. 


mony of witnesses. Contracts of hazard, such as those 
we are now considering, never have been discounte- 
nauced by our law. Where they are clearly estab. 
lished they are valid. * * * It is not readily to be 
presumed that the parties designed to enter into such 
a contract unless it is clearly sustained by the facts.” 
In the case of Russell v. Keeran, 8 Leigh, 18, it is de. 
clared that every sale of land in gross or by the tract 
is ex vi terminia sale of hazard as to quantity; the 
vendor being debarred from cluiming any addition to 
the purchase-money, in case the real quantity of land 
shall be found to exceed the estimated quantity, and 
the vendee being debarred from claiming any diminu. 
tion of the purchase-money, in case the real quantity 
shall fall short of the estimated quantity. In that cage 
the deficiency was more than one-fourth of the entire 
tract, the stated quantity being four hundred and five 
and one-half, *‘be the same more or less,’’ the actual 
quantity two hundred and eighty-nine and one-half 
acres. The question depends upon the intention of 
the parties as expressed in the contract by the words 
‘*more or less,’’ and the evidence of witnesses as to the 
true intention of the parties, the latter being held ad- 
missible because of the ambiguity in these words (Rus- 
sell v. Keeran, supra), and not upon the quantity or 
deficiency. In Caldwell v. Craig, 21 Gratt. 152, there 
was a deficieucy of two hundred acres—one-fifth. In 
Tucker v. Cocke, 2 Rand. (Va.) 51, there was a de- 
ficiency of two thousand acres in a Jarge tract. In the 
case of Jones v. Tatum, 19 Gratt. 720, ninety acres more 
or less were sold at the price of $4,750. Judge Mon- 
cure said, upon a claim for diminution of purchase- 
price for a small deficiency: ‘I think the land was 
not sold by the acre, but that it was sold by the tract 
for $4,750, which is far from being an equi-multiple of 
the supposed number of acres. The boundaries of the 
land were well defined, and are minutely set out in 
the deed of trust. There appears to have been no 
doubt or difficulty as to any of the corners or lines. 
The purchaser no doubt viewed every part of it. Be- 
ing a small tract, he could probably stand in the cen- 
ter of it and see all of it in one view.’’ These remarks 
ure appropriate to this case. It is clearly in this case 
notasale by theacre. (2) The fact that the vendor 
signed a receipt for the purchase-money prepared by 
the vendee, and stating that the land contained fifty- 
six acres, which latter provision he did not read, can- 
not control the interpretation of the contract in an ac- 
tion by the vendor for specific performance. Sup. Ct. 
App. Va., July 2,1891. Farrier v. Reynolds. Opinion 
per Curiam. 


CONTRACTS—IMPAIRMENT OF OBLIGATION—CONSTI- 
TUTIONAL LAW —INTER-STATE COMMERCE.—A COl- 
tract by which a railroad company, before the passage 
of the Inter-State Commerce Act, discriminates by 
agreeing to allow a certain shipper a rebate on freight 
charges, is not valid and enforceable at common law, 
and is not such a contract as could be impaired by the 
Inter-State Commerce Act prohibiting such discrimi- 
nation. At common law, common carriers were held 
to be persons who exercised their calling for the pub- 
lic good, upon equal terms and with the same facili- 
ties, to all their customers. They could not lawfully 
exercise their calling by granting advantages to one 
customer which they denied to another, but were 
held to the duty of serving all alike. Their calling 
is one public in its nature, and the common law eXx- 
acted of them a strict impartiality in their dealings 
with the public. If the plaintiffs could transport their 
lumber to market for 86 per car-load less than their 
neighbors, they would very soon have a monopoly of 
the business. Many cases might be cited to show, that 
at common law, all such special terms and favoritism 
are illegal. Messenger v. Railroad Co., 36 N. J. Law, 
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407, is a representative case, in which Beasley, C. J., 
states the doctrine of the common law with great 
clearness and force. See also Audenried y. Railroad 
Co., 68 Penn. St. 370; McDuffee v. Railroad Co., 52 N. 
H. 430; New England Express Co. v. Maine Central 
R. Co., 57 Me. 188; Pierce Railr. 498. This contract 
then at the common law, had no legal binding force, 
so long as it was executory—no obligation which could 
be enforced, and therefore no obligation which the 
Inter-State Commerce Act could either impair or!de- 
stroy. The Inter-State Act therefore did not, in its 
operation upon this contract, disturb any vested rights, 
because no legal rights were vested when the contract 
wasmade. So long as the parties to the contract exe- 
cuted it, each was safe from any liability to the other 
by reason of such performance. In such cases the law 
leaves the parties just where they leave themselves. 
In this case it is to be noted that the contract called 
for a transportation of the lumber through three 
States. Such carriage therefore is commerce between 
the States, within the meaning of article 1, section 8 
of the Federal Constitution. Such commerce,is solely 
regulated by Congress, and when parties make con- 
tracts to engage in inter-State commerce, they are held 
to do so upon the basis and with the understanding 
that changes in the law applicable to their contracts 
may be made. There can, in the nature of things, be 
no vested right in an existing law which precludes its 
change or repeal, nor vested right in the omission to 
legislate upon a particular subject which exempts a 
contract from the effect of subsequent legislation upon 
its subject-matter by competent legislative authority. 
Cooley Const. Lim. 284, 574; Thorpe v. Railroad Co.,; 
2 Vt. 140; Ogden v. Saunders, 12 Wheat. 214; State 
v. Holmes, 38 N. H. 225. The power to regulate com- 
merce between the States is one given expressly in the 
Constitution to Congress. The Inter-State Act was 
called into being by reason of the making of contracts 
like the one at bar. Unjust discrimination was one of 
the chief evils in transportation which Congress at- 
tempted to end by this act, and we see no reason why 
the act could not as properly put an end to a contract 
already working the mischief as to prohibit the mak- 
ing of one in the future. Vt. Sup. Ct., Gen. Term, 
May 5, 1891. Fitzgerald v. Grand Trunk R. Co. Opin- 
nion by Powers, J. 


INFANTS — NECESSARIES—ACTION.— (1) A_ board bill 
contracted by an infant to enable him to attend school 
is a necessary, the payment for which may be recov- 
ered of him by suit. (2) If the infant procure another 
to pay the bill for him, that payment is regarded as the 
furnishing of necessaries, for which a suit may be 
maintained against the infant for the reasonable value 
to him of the amount so paid. The infant’s inability 
is in no way enlarged by owing the debt to one rather 
than to another. The rule lends no temptation to 
create a debt as it is already created. The right to 
transfer the liability from one to another might be a 
great convenience to a minor. One creditor might be 
unable or unwilling to wait for payment, while a friend 
and acquaintance, as a substituted creditor, might be 
accommodating in that respect. It would give a self- 
supporting minor more facilities for support. We have 
hot, in our examination of authorities, noticed any 
case that opposes the principle. In Clarke v. Leslie, 5 

p. 28, it was held that an infant who was threatened 
with arrest upon a process sued out against him on a 
debt for necessaries would be liable to a person who, 
at his request, advanced money to release him. In 
that case there was legal pressure, but in many in- 
stances moral pressure would be great. Swift v. Ben- 
nett, 10 Cush. 436, is a case where an infant bonght an 
outfit for a whaling voyage, drawing for the amount 
of the bill on the plaintiffs, who accepted the bill and 
Paid it when it became due. They were allowed to col- 





lect of the infant what the goods were reasonably 
worth to him, in an action for money paid on his ac- 
count. So in Conn v. Coburn, 7 N. H. 368, a person 
who signed an infant’s note given for necessaries, as a 
surety, was allowed, after payment of the note, to re- 
cover the amount paid, not upon the note, but as 
money paid for the benefit of the infant. Randall v. 
Sweet, 1 Den. 460, is precisely in point in the present 
case. The defendant relies on the rule generally pre- 
vailing in the cases that money is not a necessary, 
though lent to an infant who afterward purchases 
necessaries with it. ‘‘ But,’’ says Mr. Bishop, *‘ one 
who pays money at his [infant’s] request to a third 
person for necessaries can recover it.’’ Bish. Cont., 
§914. The difference is between lending or paying. 
Mr. Wharton (Whart. Cont., § 72) finds the doctrine 
adopted in late American cases, that a person who 
lends money to an infant to purchase ‘‘ specific '’ neces- 
saries stands in the position of the tradesman who 
furnishes the necessaries. In the case at bar the piain- 
tiff could have taken an assignment of the claim and 
been entitled to recover it; and there really is no good 
reason to defeat his claim as it is here presented. Me. 
Sup. Jud. Ct., April 7, 1891. Kilgore v. Rich. Opinion 
by Peters, C. J. 


JUDGMENT — PLEA IN ABATEMENT. — In an action 
against H. and wife to foreclose a mechanic’s lien it 
was found that H. was liable for plaintiff's claim, but 
that he had no interest in the land which could be 
foreclosed, and that the land was the property of the 
wife, who was not liable for plaintiff's claim. On such 
finding, which was made part of the record, the com- 
plaint was dismissed. Afterward plaintiff's claim was 
assigned, and an action thereon against H. was brought 
by the assignee in the name of plaintiff. Held, that 
the judgment in the former action was conclusive evi 
dence of the liability of H. We think there was no 
error in admitting that record. The general rule is 
well settled that the estoppel of a former judgment 
extends to every material matter within the issues 
which was expressly litigated and determined, and 
also to those matters which, although not expressly 
determined, are comprehended and involved in the 
things expressly stated and decided, whether they 
were or were not expressly litigated or considered. It 
is not necessary to the conclusiveness of a former 
judgment that issue should have been taken upon the 
precise point controverted in the second action. 
Whatever is necessarily implied in the former decision 
is, forthe purpose of the estoppel, deemed to have been 
actually decided.”” Pray v. Hegeman, 98 N. Y. 358. 
See also Printing Press Co. v. Walker, 114 id. 7. ‘‘ The 
only matter essential to making a former judgment on 
the merits conclusive between the parties, is that the 
question to be determined in the second action is the 
same question judicially settled in the first. A judg- 
ment is conclusive not only as to the subject-matter in 
the suit, but as to all other suits which, though con- 
cerning other subject-matters, involve the same ques- 
tion of controversy.” Freem. Judgm., § 253. See also 
Aurora City v. West, 7 Wall. 82; Gardner v. Buckbee, 
3 Cow. 120; Collins v. Bennett, 46 N. Y. 490; Babcock 
v. Camp, 12 Ohio St. 11. It is found that Halstead, 
Harmount & Co. are now the assignees of the whole 
debt owed by Alfred Holt to Huntley; that is, the 
whole of the debt for which this suit is brought. The 
euit might have been prosecuted in his name for their 
benefit. Bridge Co. v. Town of Westport, 39 Conn. 
337. But whether prosecuted in their own name or in 
Huntley’s name, they are the real parties in interest 
as plaintiffs. Comparing then the present suit with 
the issue formed in the prior one on the separate de- 
fense pleaded by Alfred Holt, it appears that the par- 
ties plaintiff are identical in legal right. The defend- 
aut is the same, and the subject-matter is the very 
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same that was then tried and decided ; so that this | 


case-is brought within the strictest definition of an es- 
toppel by a former judgment—identity of parties and 
identity of the cause of action. Supples v. Cannon, 44 
Conn. 424; Munson v. Munson, 30 id. 453; Hunger- 
ford’s Appeal, 41 id. 322. ‘It is an established rule in 
the administration of justice that all controversies be- 
tween parties once litigated and fully and impartially 
determined, shall cease; and to that end no fact in- 
volved in such litigated controversy, shown by the rec- 
ord to have been material to its determination, and to 
have been put in issue and decided, whetber the pro- 
ceeding was at law or in equity, shall again be litigated 
between the same parties.’’ Butler, J., in Munson v. 
Munson, supra. Conn. Sup. Ct. of Err., May 5, 1890. 
Huntley v. Holt. Opinion by Andrews, C. J. 


PARTNERSHIP—NOTES—INDIVIDUAL DEBTS—FRAUD. 
—Where a note evidencing the debt of one partner is, 
upon request of the debtor, renewed by another note 
for agreater sum, to which the firm name is signed 
without the knowledge or consent of the copartner, 
and it is not shown that the partnership received any 
benefit from the loan, the transaction is a fraud upon 
the partnership, of which the holder will be held to 
have knowledge. We do not think a partner can shift 
his private indebtedness from his own shoulders to 
those of his firm by offering to his creditor to pay his 
debt, and then asking him to lend the amount to the 
firm of which he is a member, and thereupon, on the 
creditor's assenting, giving him without any thing 
more a firm note for the amount, unless it is shown 
that the transaction is in some way brought to the 
kuowledge of and assented to by the other member or 
members of the firm. It certainly would open a wide 
door to fraud to admit sucha doctrine. Bank v. Stur- 
tevant, 12 Cush. 372; Locke v. Lewis, 124 Mass. 1; 
Shirreff v. Wilks, 1 East, 48; Chazournes v. Edwards, 
3 Pick. 5; Sweetser v. French, 2 Cush. 309; Bank v. 
Savery, 127 Mass. 75; 1 Lindl. Part. (24 Am. ed.) 171. 
Sup. Jud. Ct. Mass., June 26,1891. Daniels v. Ham- 
mond. Opinion by Morton, J. 


RECEIVERS—ATTACHMENT—LEVY BEFORE POSSES- 
SION TAKEN.—Where an action in attachment is com- 
menced in one county after the appointment of a re- 
ceiver in a suit in another county against the same de- 
fendant, the levy is void although the receiver did not 
qualify and take possession until after levy; and the 
subsequent dismissal of the latter suit will not restore 
the attachment lieu when it appears that, before dis- 
missal, the court had appointed another receiver in an 
action to foreclose a mortgage in which the claims 
made in the suit in which the first receiver was ap- 
pointed were adjusted. We understand the courts to 
hold, almost without dissent, that after the appoint- 
ment of a receiver the property to which the receiver- 
ship relates is to be deemed in the custody of the law, 
and this seems to us the correct rule. Storm v. Wad- 
dell, 2 Sandf. Ch. 505; Van Alstyne v. Cook, 25N. Y. 
496; Skinner'v. Maxwell, 68 N. C. 400; Butter v. Tal- 
lis, 5 Sandf. 610; Maynard v. Bond, 67 Mo. 315. Incase 
last cited the court, adopting the language of Steele v. 
Sturges, 5 Abb. Pr. 442, said; *‘The counsel for the 
sheriff only objects that he was prior in right to the re- 
ceiver, because his levy was made before the receiver 
had executed and filed the bond to be given by him. 
When the court in such cases appoints a receiver it is 
because the court has first adjudged that the property 
is no longer to be under the control of the parties to 
the suit, but is thenceforth to be and is in the custody 
ofthecourt. The receiver then becomes merely an 
agent through whom the court acts; and whether he 
be forthwith appointed by the court, as in this case, or 
a reference be made to a master or referee to ap- 
point one, in either case the effect isthe same. The 
title of the receiver is of the date at which it is ordered 


that a receiver be appointed. 








Then the title of the 
parties to control dies, and then the title of the court 
one of its agent and officer immediately succeeds, 
* * the order of the court either impliedly 
or eae takes the title from the parties, and vests 
it in the receiver from that moment. It is enough 
however if it took it from the parties; after that no 
execution against them could be levied upon it.” 
Some of the expressions here used may not be strictly 
accurate, but the general rule announced is believed to 
be correct. Many other cases to the same effect are 
cited by elementary writers (Beach Rec. 200, 201), and 
any other rule would in effect be a holding that the ex- 
istence of a qualified agent was necessary to legal cus- 
tody of the law or court. The property on which the 
attachment was levied being then:in the custody of 
the law, the levy conferred no right on Thompson or 
those claiming under him. Wiswall v. Sampson, 14 
How. 52; Edwards v. Norton, 55 Tex. 410; Hackley’s 
Ex’rs v. Swigert, 5 B. Monr. 86; Robinson v. Railway 
Co., 66 Penn. St. 160; Freem. Ex’ns, § 129; Drake 
Attachm.,§ 251. Sup. Ct. Texas, May 5,1891. Texas 
Trunk Ry. Co. v. Lewis. Opinion by Stayton, C. J. 
cnqrentientes 


NOTES. 


HE AtBAany Law JourRNAL, after quoting an edi- 
torial from the Western Law Times, in which that 
journal severely criticises a decision of the Court of 
Queen’s Bench of the Province of Manitoba, adds the 
following observation: ‘It is fortunate for the legal 
profession that there are some lawyers who are not 
afraid of the judges, who have no causes before them, 
and are in a position to make themselves heard through 
the press. It is well that the legal profession have or- 
gans which do not ‘move on’ at command of the 
bench.’’ The American Law Review's comment on this 
is: ‘*It might be added that the editor, who is « prac- 
titioner, is, for that reason alone, disqualified from 
discharging the duties of editor of an independent le- 
gal journal. A practitioner is necessarily in a large 
sense a courtier, of which fact the very best members 
of the bar often afford slavish instances.’’ Well, per- 
haps so.—Law Times. 


Trial by jury is attended with peculiar difficulties in 
India, an instance of which I remember as having oc- 
curred. In that case also a man was on his trial for 
the murder of another. He had been caught red- 
handed, and there was no possible room for doubt in 
the matter. ‘The murdered man had succumbed al- 
most immediately to his wound, living only long 
enough, after being discovered, to ask for some water 
to drink. Some surprise was felt at the time taken by 
the jury in considering their verdict; but when at 
length they returned and recorded it, the astonish- 
ment of all in court was unbounded when it proved to 
be one of not guilty. So extraordinary a verdict could 
not pass unchallenged, and the judge inquired by what 
process of reasoning they had arrived at their decision; 
if the accused had not murdered the man, who had? 
“Your Lordship, we are of opinion that the in- 
juries were not the cause of the man’s death. It has 
been proved that he drank water shortly before his 
death, and we are of the opinion that it was drinking 
the water that killed him.’”’? The explanation of this 
remarkable verdict-—-the more remarkable when it is 
remembered that the men who brought it in never 
drank any thing but water themselves — was that on 
the jury was a high-caste Brahman, to whom the very 
idea of being a party to taking away a man’s life was 
so abhorrent that no earthly persuasion could have in- 
duced him to agree to a verdict that would have 
hanged the prisoner; and the earnestness of his hor- 
ror had exercised an influence over the rest of the jury 
so powerful as to make them return the verdict which 
so staggered the court.— Notes and Queries. * 
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CORRESPONDENCE. 


N apology is due to the readers of this journal 
for the substitution of a letter from the editor 
instead of the customary Current Topics. Arriving 
at home on August 27, languid in body from a 
bad voyage, completely vacuous in mind, and en- 
tirely ignorant of what was ‘‘ current,” I found that 
my ‘‘understudy,” not relying upon his parting and 
glozing words, and doubtless dreading the wrath of 
the ‘‘ Great Mind,” in respect to which he has been 
so satirical, had fled the country and betaken him- 
self to the unknown wilds of New Brunswick, 
where he is probably dreading a warrant of extradi- 
tion. In such an exigency there was nothing for it 
but to scribble a few closing observations on the 
subject of my wanderings during the vacation, My 
only consolation for this departure from the time- 
honored custom of the JourNAL is that it is always 
better for one to speak of that of which he knows 
something, however little, than of that of which he 
is totally ignorant. This, to be sure, is not the 
theory of the ordinary journalist, but then he must 
write something, and has no choice, from the nature 
of his case. 

Leaving Venice in a most reluctant mood, we 
made our way, via Verona, through the beautiful 
Austrian Tyrol, to Botzen and Munich, and thence 
to Nuremberg, where we spent several days, mean- 
time going to Beireuth, where we heard the great 
Wagner operas, ‘‘ Parsifal”’ and ‘*Tannhauser.” The 
former was given with unapproachable excellence, 
the latter wretchedly except in respect to stage ef- 
fects, which far surpass those in our country, as also 
does the ballet. The place was full of New York 
musical celebrities. It is unquestionably the dirtiest 
place on earth. Nuremberg is dirty in a humbler 
degree, but the quaintest city in Europe. It makes 
every other place seem young. If the writer on 
“Wife Beating and Imprisonment,” in the current 
number of the American Law Review, had known of 
the museum in the ancient castle there, he would 
have cited, to substantiate his theory that husband- 
beating was as common as wife-beating in the mid- 
dle ages, the preservation of a curious contrivance 
which the city authorities were wont to affix to the 
head of the husband whose wife had the stronger 
hand. There too I saw what I missed at the Cluny 
Museum — the lock-up which the crusaders were 
accustomed to apply to their wives to keep them 
virtuous while they were away at the wars. Per- 
haps it was this curious custom that gave rise to the 
adage, ‘‘ Love laughs at locksmiths.” The Nurem- 
bergers were remarkably ingenious and barbaric in 
their punishments. I visited the beautiful old 


house of Durer, and for the mark which I paid for 
admission I received a ticket entitling me to a 
chance in a government lottery. 
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At Durer’s house in Nuremberg they show 
A hole cut through the ancient studio ceiling, 
Through which his jealous wife could look below, 
Shrewd glances at his female models stealing. 
Unnecessary pains, so ugly they, 
They wouldn’t lead the wildest man astray. 
I also visited — several times —a beer shop, four 
hundred years old, about ten feet wide, fastened 
against the side of a church, like a barnacle to a 
ship, where Durer and Adam Kraft and Hans Sachs 
used to drink and sing. The dirtiest towns have 
the most fountains, and Nuremberg of course has 
many, the most singular of which is in the form of 
a figure of the Holy Virgin spouting water from her 
breasts — which would seem poor encouragement 
for a hungry infant. The little ‘‘Goose-Man” 
fountain is also world-famous. This figure is a 
favorite subject for ivory pen-holders, and very ap- 
propriately I am writing these lines with one. The 
most characteristic architectural form in Nuremberg 
is the enormously high steep roof fullof low dormer 
windows. It is an argus-eyed city. 
The Nurembergers soundly sleep at night, 
Quite undisturbed by noise of feet or hoofs, 
But their old houses never lose their sight 
With those unwinking eyelids in the roofs. 

Our hotel in this town is some four hundred years 
old. It is rather disturbing to be told that the 
place has one hundred and twenty thousand inhab- 
itants. In ornamental and colored printing it stands 
very high, and in the manufacture of toys it is un- 
rivalled. 

Next we went to Heidelberg, where we rested 
twelve days, the first eleven of which were rainy. 
I never got so much rest before in my life, and ex- 
pect never to get so much again until I am dead. 
Of course my readers are familiar with some of the 
curious things about the town — the oscillating pen- 
dulum ferry on the river, worked by the current; 
the cable laid on the bottom of the river by which 
the steamers make their way against the swift cur- 
rent of the Neckar. Mark Twain has celebrated 
these as well as the rafts. But I may be allowed my 
own little fling at the rafts: 

At Heidelberg the timber raft 
By poling hard is made to creep, 

A narrow, long and sinuous craft, 
Upon a river two feet deep. 

The raftsman one may well deride 
For choosing such a sweaty mode;— 

The foremost log he might bestride, 
And walk quite easily with his load. 

There is one other curious thing, with which my 
readers may not be so familiar, and that is certain 
rows of walnut trees planted on the river banks, and 
numbered consecutively on small tin signs. These 
are owned by the city, and leased to individuals in 
small numbers for a fixed consideration, the lessees 
being exclusively entitled to the fruit. Another 
‘‘curiosity of the town ” is the great number of bar- 
bers — one every few rods, with his sign of two lit- 
tle brass basins. I account for this by the great 
number of young students at Heidelberg who are 
shaving for beards. One gets shaved there for five 
cents. With our usual good fortune about fétes we 
struck Heidelberg during the commencement week, 
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the period of the kneipe, when the students all get 
drunk and stay drunk and ‘‘raise hob” in sundry 
grotesque forms, The old graduates flock from far 
and near, arrayed in their respective corps caps and 
badges, and drink and ride and sing and sail and 
fight and drink and embrace and drink. The exer- 
cises wind up with the illumination of the ruined 
castle and the old bridge, at night, while the stu- 
dents float down the river in decorated and lighted 
barges, singing and drinking. That night they 
drink till morn, and then every man rides his chair, 
hobby-horse fashion, in a procession down the street 
to the bridge, where all break their chairs in pieces 
and throw them into the river, each reserving an 
arm or a leg or a back, which they bear in a final 
procession through the town, All this I saw, and 
the illumination of the castle and bridge was the 
most beautiful sight I ever saw. At our boarding- 
house was staying a young member of Parliament 
from London, studying the language and learning 
the student ways. In one evening he taught the 
members of the corps who entertained him with the 
music and words of **Joln Brown’s Body,” after 
the fashion of our college boys, leaving off an addi- 
tional word with every line and beating time for the 
vacancy, until nothing is left but time. They went 
nearly wild over this, and sang it all around the 
town. I just escaped secing seven student-duels, or 
as many thereof as I could have endured, by lying 
abed an hour too late on the last duelling morning 
of the season. My prophetic soul thus describes the 
probable result of my vision: 
I tried to look at a student’s bout, 
The fighting seemed cruel and bitter, 
That afternoon the fighters rode out, 
But I was brought home on a litter. 

Through the courtesy of the young and charming 
Graf von Finckenstein, I was enabled to visit the 
society house of the aristocratic white-cap corps. 
The society has a superb array of silver drinking- 
cups presented by various noble donors, including 
the Prince of Greece. Each of these corps has some 
favorite subject of pilfering in the shape of street 
signs, which they hang from their ceilings as tro- 
phies, The specialty of the white caps is glovers’ 
signs, and they have a great assortment of gigantic 
wooden and tin gloves ornamentally arranged, The 
deceased dogs of the corps are stuffed and set about 
the rooms, Each member has his beer-mug with 
his own coat-of-arms on it, and these are always left 
on graduation, and make a beautiful display. I 
visited the students’ prison, the walls and furniture 
of which are covered with drawings and carvings 
by the prisoners. A good many American names 
are found here. Imprisonment seems to be as es- 
sential to the student life as a hideous scar or two 
on the left side of the face. The solemnity with 
which these handsome, gay, young fellows go 
through the two opening years of drinking and 
duelling before they settle down to study, and the 
utter inability or indisposition of the university or 
the government to break it up, seems ludicrous to 
an American, but every country and every college 
has its young folly, and I don’t know that dueiling 





is much more blamable than hazing or fagging — 
certainly it is far iess cowardly, 

If one desires to live like a prince for a very little 
money he can do it in Heidelberg. Here at the 
mansion of the widow of a distinguished baron, 
professor and author, situated close to the Carlsthor, 
and almost directly under the castle, with a beauti- 
ful garden at the rear, in terraces, through which 
there was an easy path to the castle, I found ex- 
cellent rooms and a delicious table for a dollar a 
day for each person, with good claret at fifty cents 
a bottle. This was a paradise from which it was 
hard to separate. There was, to be sure, one fly in 
the amber, which may be described as follows: 

In an ancient reduced baronial hall, 

Where tourists are boarded whenever they call, 
There dwelleth a parrot all gorgeous in green; 
The cage is the foulest that ever was seen, 

In the dining-apartment thoughtfully placed, 

To sweeten the fare to the pensioner’s taste. 
Though Hercules washed the notorious : table, 
To cleanse such a cage he would ne'er have been able, 
He, she or it (as the gender may be), 

Is always delighted the traveller to see, 

And sociably percheth on every chair, 

And wantonly pulleth the false back hair, 

And pecketh the front of each gentleman’s leg, 
And loudly for crackers and butter doth beg; 

He screameth, she singeth, it chattereth high, 
And mocketh our German, of which we're so shy; 
When others are singing, by way of applause 

He scrapeth her cage with its beak and his claws; 
It fighteth himself in her looking glass, 

And claweth the clothing of all as they pass; 

She roosteth by turns on the furniture hard, 

For its own proper uses neglecting regard. 

Not the raven that crowneth the bust of Minerva, 
Nor the bird on the Mariner’s neck, doth deserve a 
Reprehension to be compared in the least 

With this skeleton-fow] that sits at our feast. 

Of course it follows, that although Heidelberg is 
a cheap place to live in, incomes must be propor- 
tionately small. I may say to the ladies that here I 
found the most beautiful and the cheapest leather 
goods in Europe. I lugged home the skin of an 
Indian goat, beautifully finished in red, for which I 
paid five dollars, excellent for book-bindings, vocket- 
books, bags and belts. Next to Venice, perhaps, I 
recall Heidelberg with more pleasure than any place 
in Europe. 

I was not disappointed in the sail down the Rhine, 
although I believe most Americans are. The moun- 
tain forms along the Hudson are certainly finer, and 
the river as a whole is more beautiful, but the Rhine 
castles and traditions make up for the natural infe- 
riority. I was disappointed however in the Cologne 
Cathedral. It seems to me commonplace in com- 
parison with Notre Dame or Milan, and it has a de- 
testable organ, as indeed most of the continental 
cathedrals have. Our party, having the advantage 
of possessing a distinguished organist, we heard 
several of the great organs played by him, and my 
own opinion is corroborated by his. 

From Germany it is but a step into and across the 
Low Countries. It seems anomalous that the rail- 

yay trains which across the great stretches of the 
other countries creep like snails, here dash like 
hares. Our journeys were all too fleeting through 
the unique waterscape of rivers and canals. ‘‘ God 
made the earth, but man made Holland,” say the 
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Dutch. I carry away from this region the pleasant- 
est memories of man and art. To my thinking the 
Dutch are the most courteous, considerate and kind- 
hearted of all the European peoples. As many of 
them speak English, it is possible that they have the 
advantage of expressing what others feel but cannot 
express, but I never felt so at home on the con- 
tinent as in Holland. There too I saw the prettiest 
women and the only beautiful children in Europe. 
The great towns of Antwerp, Rotterdam, The 
Hague and Amsterdam, with the intervening land- 
scape, form a panorama which frequently unrolls 
itself before one’s mind. My ear is still haunted 
by the sweet chimes of Antwerp Cathedral, and be- 
fore my eyes still floats the vision of Rubens’ great 
pictures, at the feet of which Ouida’s artist-boy, in 
“A Dog of Flanders,” breathed his last sigh of aspi- 
ration. The very acme of art I find in Rembrandt's 
“Night Guard,” at Amsterdam, and ‘Anatomy 
Lecture,” at The Hague. Ihave not seen the Sis- 
tine Madonna, but until I see it, Rembrandt will 
seem to me the king of the painters. The 
sume good fortune about /¢tes attended us here, 
for we found great fairs at Antwerp and Rotterdam, 
attended by the peasantry, arrayed in ancient and 
curious headgear and priceless ancestral lace, which 
form their chief dowry. The Plantin Museum, illus- 
trating the history of printing, at Amsterdam, rivals 
the Cluny in charm, and our inn was the ‘Bible 
Hotel,” formed out of the ancient printing-house at 
which the first Dutch Bibles were printed. The rear 
of this holy house was upon the wickedest part of 
the town, including a dissolute ‘‘ Bijbel Café; ” 
which impels me to say: 
In Augustus, J891, 
Attracted by its holij name, 
Their homeward journeij almost done, 
A wearij band of pilgrims came 
To the Bijbel House at Amsterdam. 
Its front majestic to their eijes, 
Brought Genesis and Paradise; 


The rear with riotous dissipation 
Unfolded an awful Revelation. 


Amsterdam is the best mart for antique silver that 
I know of, considering forms and prices, and our 
women here went mad over buckles and bag-tops 
and spoons. At Rotterdam however I discovered 
an antique silver milk-pitcher in the shape of a cow, 
which I regret my pecuniary inability to bring 
home. Some other day I hope to possess her or one 
of her calves. 

I must tell my friends of the Holland Society of 
New York that I heasd the praises of that society 
sounded in my railroad travel in this country, and 
when it was discovered that one of our party bore 
an ancient Dutch name, extremely honored in New 
York, our fellow-travellers bowed down to him, and 
when the women found out that his girl-baby had 
an ancestral Dutch Christian-name, two hundred 
years old, the women fairly embraced his wife, and 
forthwith all proceeded to exhibit and compare 
baby-photographs and exchange cards and good- 
wishes, I really didn’t dare tell these good ladies 
that my maternal grandfather was a Dutchman. If 





I ever visit Europe again, and find myself lonely, I 
shall immediately proceed to Holland. 

One of the funniest things about European travel 
is one’s ineffectual struggling to express himself in 
the language of the country, and soon discovering 
that his auditor speaks English as well as he 
himself can. At Heidelberg one of our party 
mounted a carriage-box on a drive in order to exer- 
cise his German on the driver, when he soon ascer- 
tained that the latter had been in the United States 
twenty-seven years, and was going back in the fall 
to return to his trade of butcher! I had a similar 
experience at Rotterdam, with a stranger gentle- 
man, my ouly travelling companion, who on arrival 
late at night rendered me very material assistance, 
and who had lived in Minnesota, 

After all my wanderings and experiences, England 
locked more beautiful than ever, although I was 
snatched through the charming Midland country at 
the rate of sixty miles an hour, and every instant 
expected to be dashed off a curve. 

One thing in England strikes an observer as sin- 
gular, namely, the disproportion of its public mon- 
uments to the merits and services of the dead who 
repose beneath them. The dome of the Invalides 
and the Lion of Lucerne are in proper proportion to 
the glorious names which they celebrate. But the 
Albert Memorial, although it commemorates a beau- 
tiful and excellent character, and one whom all 
Americans admire, outshines the memorials of Wel- 
lington and Nelson. So in Westminster Abbey, the 
most interesting mortuary church in the world, 
Prior, who was hardly a poet at all, has the finest 
monument in the Corner, far surpassing the memo- 
rials of Milton, Dryden and even Shakespeare. The 
acme of absurdity in statues is reached in Liverpool 
in the equestrian effigy of Queen Victoria in amod- 
ern riding-habit and hat. After all, it would seem 
that the world worships virtue more than glory. 

/ The drowsy lions of Trafalgar lie, 
With pride and conquest sated, round about 
The hero’s column; travellers pass by 
With careless glance, and oftener without 


A thought of all the glory storied there, 
That makes the Lion-Island’s fame so fair. 


Thou solitary Lion of Lucerne, 
Defeated, gasping on an alien shield — 

To thee the stranger's steps with fondness turn, 
Thou dying majesty! to thee we yield 

The tribute due to loyalty and love 

Unshaken as the solid cliff above. 

At the end of all this pleasuring — which by the 
way is the hardest work I ever did — the feeling of 
greatest gratitude is elicited by getting Home again. 
If one could step directly ashore from England, it 
might be different, but after seven days of a bad 
passage, I part company with the monster ship with 
the following aspirations: 

Farewell to the cranky ship, 
Farewell to its sickening roll, 

Farewell to the nauseous dip 
That separates body from soul! 


Farewell to the narrow berth, 
Farewell to its stifling air, 

Farewell to the tedious dearth 
Of the steward’s bill of fare! 
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Farewell to the blinding fog, 
Farewell to the “* Siren’s’”’ screech, 
Farewell to the daily log, 
Farewell to the chairman's speech! 


Hurrah for the solid land, 
Hurrah for a good wide bed, 

For dishes that I understand 
And satisfy after I’ve fed! 


Hurrah for the goodly grass, 
Hurrah for the steady plain! 
I will never be such an ass 
As to venture to sea again. 


Oh, welcome, the shining bay 
And the hills that merrily laugh! 
nd welcome the banner gay 
That floats from the Battery staff! 

After some impatience of the practical working, 
in any individual case, of that Protection of which 
I am a fervent theoretical admirer, and after evad- 
ing as well as I conscientiously could those customs 
that seem more honored in the breach than in the 
observance, I set foot on my native land in a fog 
worse than any I saw in London. Two newly- 
acquired propensities still cling to me — to pitch 
about with the ship and to offer a fee about every 
five minutes! 

It is a matter of personal regret that I have not had 
more of purely legal interest to offer my readers, but 
I hope to atone for that in some future year, by 
going earlier in the season and addicting myself ex- 
clusively to the legal profession of England for a 
few weeks -— a course which I am confident would 
be very instructive and interesting to myself, if not 
to my readers, 

TRVING Browne. 
There were some superhuman misprints in my previous let- 
ters, which must have puzzled my readers. ‘*‘ Vags”’ for 
“rage,” “ Styrge’’ for “Stryge,” ** Longboro” for ** Long- 
bow,” “*boozo”’ for “ booze,” and “side” for ** Lido,”’ are 


enough to bring an editor prematurely home with blood in his 
eye. I. B. 





NOTES OF CASES. 





N Granger v. Lyman, Superior Court of Buffalo, 
Equity Term, March 10, 1891, 39 N. Y. St. Rep. 
288, N. and L., copartners in business, finding them- 
selves unable to pay their debts in full, confessed 
judgment to M., upon which execution was levied 
upon their entire property. The debt upon which 
judgment was confessed was a bona fide one to the 
full amount of the judgment. In an action by a 
judgment creditor of N. and L. to set aside the 
judgment as in effect a general assignment, made to 
secure one creditor a preference over the other, and 
therefore in violation of the General Assignment 
Act, held, that such remedy was authorized by law, 
and that the judgment would not be set aside. The 
court say: ‘‘In Knapp v. McGowan, 96 N. Y. 86, 
Earl, J., says: ‘That any creditor, whether solvent 
or insolvent, may, acting in good faith, mortgage a 
portion or the whole of his property, to secure one 
or more of his creditors for any indebtedness, can- 
not be doubted.’ If the creditor may secure by 
mortgage, he can secure by any other remedies au- 





thorized by law. And where the claim is just and 
bona fide no court will deprive a person of the right 
to enforce a judgment regularly obtained. Trier 
v. Herman, 115 N. Y. 163. In the following cases 
the courts have held that a confession of judgment 
or other instrument, which secures to the creditor 
all the debtor’s property, in the absence of a gen- 
eral assignment made at or so near the time as to be 
said that all is a part of one scheme, is nut within 
the provisions of the act, and is not void as provid- 
ing for an unlawful preference. Stein v. Levy, 29 
N. Y. St. Rep. 87; Boessneck v. Cohn, 7 N. Y. Supp. 
622. The reasoning in Spellman v. Friedman, 27 
N. Y. St. Rep. 302, I think, leads to the same re- 
sult, 7. ¢., that when the confession of judgment is 
independent of the assignment, or none is made, 
and it is based upon a valid debt then due, it will 
be upheld. This view is in harmony with a decis- 
ion of the same court in First National Bank of Jer- 
sey City v. Bard, 10 N. Y. Supp. 634, where the 
court held that a judgment by confession does not 
necessarily make it a part of a general assignment, 
even though confessed at or about the time of the 
assignment, but that regard must be had to other 
circumstances, and if the judgment was not con- 
fessed for the purpose of hindering, delaying or de- 
frauding creditors, and was supported by a just 
debt, it could be upheld as independent of the as- 
signment. In the present case no assignment was 
made, and the judgment possesses more of the ele- 
ments of a general assignment. Brown v. Guthrie, 
110 N. Y. 441. Counsel for plaintiff relies upon 
White v. Cotzhausen, 129 U. 8. 329. It is not to be 
denied that much of the redsoning contained in the 
opinion delivered in that case, supports plaintiff’s 
contention, for the evidence herein shows that the 
levy made covered the debtors’ entire property, and 
that they contemplated surrendering their property 
and retiring from business; yet notwithstanding 
this fact the courts of this State have distinguished 
it in its application to a state of facts similar to 
those now under consideration. In First National 
Bank of Jersey City v. Bard, supra, stress is laid 
upon the fact that in the White case there was a 
finding that the judgment there confessed was with- 
out adequate consideration, and that it was con- 
fessed with intent to hinder, delay and defraud 
creditors. None of these elements existed in the 
bank case, and they are not found here. In Zrier 
v. Herman, 115 N. Y. 163, Judge Earl, in speaking 
of the White case, and upholding the judgment 
then under consideration, says: ‘ There was but one 
statute regulating the matter, and that was vio- 
lated.’ As before observed, the reasoning in Spell- 
man Vv. Friedman, supra, also distinguished and 
limits the White case, as already pointed out. Iam 
aware that the doctrine of the latter case has been 
quoted with approval in Manning v. Beck, 26 N. Y. 
St. Rep. 483, but in that case the facts were entirely 
different from those now under consideration, as the 
court found that the transfer and assignment were 
a part of one scheme. The White case was an ap- 
peal from the State of Illinois, and construed the 
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provisions of the State’s Insolvent Act, which pro- 
hibited preferences. It followed and construed the 
decisions of the State court, basing its decision sub- 
stantially upon the case of Preston v. Spaulding, 120 
Ill. 208, and was decided in January, 1889. Subse- 
quent decisions in the same State have not only not 
followed it, but have expressly repudiated its doc- 
trine. Farwell v. Nilsson, 24 N. E. Rep. 74, de- 
cided March 31, 1890. The court there held that a 
failing debtor might give judgment notes, although 
all his property be taken on execution to satisfy the 
judgments, and that such notes were not assign- 
ments nor within the provisions of the act. This 
was precisely the same security held bad in the 
White case. See Hanford v. Prouty, 24 N. E. Rep. 
565, where the Preston case is distinguished. Id., 
569. These cases seem to establish that the doc- 
trine here contended for has never obtained in the 
State of Illinois, notwithstanding the language of 
the White case. It seems quite clear that the facts 
now before us are distinguishable from those before 
the court in the latter case, and that the decisions 
of the courts of this State have regarded such dis- 
tinction of fact as sufficient to remove this case from 
the application of the doctrine therein announced. 
As this view must now obtain, judgment is ordered 
in favor of defendant, dismissing plaintiff’s com- 
plaint, with costs.” 


Blewitt v. Boorum, New York Superior Court, 
General Term, May 4, 1891, 39 N. Y. St. Rep. 244, 
was an action upon a contract by which the parties 
of the first part granted to the parties of the second 
part the full and exclusive right and license to man- 
ufacture, sell and use a certain invention covered 
by a patent issued to Russell during the term of the 
patent, and as consideration for such grant the par- 
ties of the second part (the defendants) agreed to 
manufacture the patented article, and to pay to 
each of the parties of the first part the sum of two 
and one-half cents on each binder as royalty. The 
agreement was executed by all the parties under 
their respective hands and seals, and it was actually 
delivered to the plaintiff. The answer admitted the 
making of the contract sued on, and alleged as a 
defense that it was agreed between the parties at 
the time of the making of the contract that the 
same was to take effect as to the plaintiff only when 
he should have acquired a one-half interest in the 
patent by performance of a certain agreement that 
he (the plaintiff) had made with Russell, the other 
party of the first part to the contract in suit, 
whereby the plaintiff was to acquire from Russell a 
one-half interest in the patent; that the plaintiff 
never carried out such agreement with Russell, 
never acquired a half interest from Russell, and sub- 
sequently abandoned all attempt to obtain an in- 
terest in such patent, and relinquished and trans- 
ferred to Russell all his right, title and interest 
under the contract. At the trial there was no con- 
troversy as to the actual delivery of the contract, or 
a copy of it, to the plaintiff, but the defendants of- 
fered to prove the oral agreement between the par- 
ties, as above stated, and that the plaintiff had 








failed to require from Russell a one-half interest in 
the patent. The plaintiff duly objected to such 
evidence as inadmissible, but the court overruled 
the objection and received the evidence, to which 
ruling the plaintiff duly excepted. Upon the evi- 
dence thus received the court found, as a fact, that 
at the time of the execution of the contract sued 
upon it was expressly agreed between the parties 
thereto that the same was not to take effect as a 
contract until the plaintiff should have acquired a 
one-half interest in the patented improvement and 
letters-patent, in pursuance of the agreement be- 
tween plaintiff and Russell, and that the plaintiff 
did not at any time acquire such half interest. The 
court also found, as a fact, that the contract was 
never delivered to the plaintiff as a subsisting legal 
obligation. Freedman, J., said: ‘‘These findings 
are fatal to plaintiff's case, if the evidence upon 
which they rest was admissible, and the only ques- 
tion presented therefore is whether or not it was 
error to receive such evidence. It is settled in this 
State that if a deed is delivered to a party or his 
authorized agent, and not to a stranger, it is abso- 
lute, and parol evidence of conditions qualifying 
the delivery is inadmissible. Worrall v. Munn, 5 
N. Y. 229, and cases there cited. It is also settled 
that parol evidence is admissible to show that a 
written paper, not under seal, which in form is a 
complete contract of which there had been a manual 
tradition, was nevertheless not to become a binding 
contract until the performance of some condition 
resting in parol. Reynolds v. Robinson, 18 N. Y. St. 
Rep. 235; Harnickell v. New York Life Ins. Co., 111 
N. Y. 390. It remains to be seen what the rule is 
as to an instrument under seal, which is not a deed, 
and does not relate to the transfer of the possession 
of land. Upon this point great confusion exists in 
the books. Formerly the tendency undoubtedly 
was to distinguish generally between sealed and un- 
sealed instruments, Of late the tendency has been 
to disregard the distinction between sealed and un- 
sealed instruments whenever it can be done without 
a violation of some settled principle of law. The 
precise point now under consideration has never 
been put at rest. In Dietz v. Farish, 79 N. Y. 520, 
Church, C. J., even says with reference to a deed: 
‘The court, in Kider v. Keith, 109 E. C. L. R. 34, 
announced the well-established rule. It said: ‘ There 
is no doubt in point of law that where by express 
declaration, or from the circumstances, it appears 
that the delivery of a deed was not intended to be 
absolute, but that the deed was not to take effect 
until some contemplated event should have hap- 
pened, the deed is not a complete and perfect deed 
until that event has happened.’ A review of all the 
cases to which our attention has been called upon 
this point would serve no useful purpose. Suffice 
it to say that a careful analysis of them with refer- 
ence to the state of facts peculiar to each, shows 
that the confusion which does exist arises not so 
much from the decisions as from dicta which are 
obiter, and that the strict enforcement of the rule 
which rejects parol evidence qualifying the delivery 
has been almost exclusively in cases of instruments 
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under seal in which the delivery of the instrument 
constituted or involved a symbolic transfer of the pos- 
session of land. After due consideration of all that 
has been urged on both sides, I am of the opinion 
that the rule prohibiting parol evidence as to a quali- 
fied or conditional delivery should be confined to the 
class of instruments last referred to, and that it 
should not be extended generally to all executory 
contracts under seal. If this view is sound the evi- 
dence in this case was properly admitted, and the 
exceptions taken by the plaintiff are untenable.” 





In Romaine v. Chauncey, New York Supreme 
Court, General Term, First Department, June 26, 
1891, 39 N. Y. St. Rep. 480, it was held that ali- 
mony allowed to a wife by the final decree granting 
her a divorce is not her property or separate estate, 
and cannot be reached by creditors whose claims 
and judgments antedate such decree. Barrett, J., 
said: ‘‘The nature of alimony must not be over- 
looked. It is not the wife’s property nor her sepa 
rate estate. It is simply a provision compulsorily 
made for her support by the guilty husband. The 
law thus enforces the obligation assumed by the 
husband at marriage, and the alimony becomes a 
substitute for the maintenance which is the wife’s 
due, and which she would receive directly from the 
husband, and in his home, but for the dissolution 
of the marriage contract by reason of his infidelity. 
This was the doctrine of the common law, and the 
rule was substantially codified both in the Revised 
Statutes and the Codes of Procedure. At common 
law alimony properly signified nourishment or main- 
tenance when strictly taken. Godol. Ab. 508. It 
was not a portion of the husband's estate, assigned 
to the wife, and subject to her control or to be sold 
at her pleasure, but a provision for her support, to 
be continued during their joint lives or so long as 
they live separate. Martin, J., in Wallingsford v. 
Wallingsford, 6 Har. & J. 485. ‘Alimony,’ says Mr. 
Bishop, ‘is not a sum of money or a specific propor- 
tion of the husband’s estate given absolutely to the 
wife, but it is a continuous allotment of sums paya- 
ble at regular periods for her support from year to 
year.’ Bish. Mar. & Div., § 591. ‘If she is com- 
pelled,’ he says again (§ 604), ‘to seek a divorce on 
account of his misconduct, she loses none of her 
rights in this respect, that is, in respect to support, 
only she is to draw her maintenance in a different 
way.’ In Daniels v. Lindley, 44 Iowa, 567, it was 
said that the claim of the wife for alimony was not 
in the nature of a debt, and that she was not acred- 
itor of the husband. Soin Guenther v. Jacobs, 44 
Wis. 354, Byron, C. J., said that alimony is not an 
estate, and therefore not separate property of the 
wife. It is an allowance for the nourishment of the 
wife, variable and revocable. And see Burr v. Burr, 
7 Hill, 207-213. The language of the Code is 
equally explicit. ‘The court may, in the final judg- 
ment dissolving the marriage, require the defendant 
to provide suitabiy for the education and mainte- 
nance of the children of the marriage, and for the 
support of the plaintiff as justice requires, regard 





being had to the circumstances of the respective 
parties.’ Code Civ. Proc., § 1759, subd. 2.” 








THE CHARGING OF DEBTS AND LEGACIES 
ON THE REALTY BY WILL. 


T should now be reasonable to assume, in view of re- 
cent decisions of our Court of Appeals on the sub- 
ject, that the question in this State whether the debts 
of a testator are by his will charged upon the realty, 
will be decided by trial courts, and by intermediate 
appellate courts, without reference to the multitude of 
decisions on that subject under the common law, 
Since the enactment of our statutes which in effect 
charge all the debts of a decedent upon his realty for 
three years after the issuing of letters testamentary or 
of administration upon his estate, and thereafter make 
the heirs and devisees liable therefor to the extent of 
the value of the real estate descended or devised to 
them respectively, in default of sufficient personalty, 
the common-law decisions charging debts upon the 
realty by nice and even forced and unnatural con- 
struction of the will, or of particular words or phrases 
of it, have had no applicability in this State. The per- 
sistency however with which they have been cited and 
followed, furnishes a striking instance of how courts 
will cling to a dry rule after the cause out of which it 
grew, and the reason upon which it was founded, have 
ceased to exist, as though a common-law rule should 
be made to survive after the reason and foundation 
for it have been wholly removed by statute. 

The question of charging legacies upon the realty 
still rests upon common-law rules and the decisions of 
courts alone. The reason for still inclining to so charge 
them by construction of the will is the same us the for- 
mer reason for seeking to so charge them, as well as the 
debts, by like construction, namely, that unless charged 
upon the realty they cannot be paid in default of suf- 
ficient personalty. Though by statute that reason has 
been wholly removed as to debts, courts have quite 
generally continued to treat the question of charging 
debts and that of charging legacies by will on the 
realty as substantially identical, and to cite cases de- 
ciding the latter as applicable to the former, as was the 
casé at common law. The purpose of this article being 
to show the explicitness now necessary in a will in 
order to charge debts upon the realty in this State, and 
how on the other hand legacies may be so charged by 
construction, and to give the reason for the difference, 
the two cases will be treated as distinct subjects, which 
they have become. 

I. 

At common law a debtor’s real estate was not sub- 
ject to sale for the payment of his general debts, either 
before or after his death. ‘The reason and origin of 
this is easily discernible in the qualified tenures upon 
which lands were held under the feudal system. 
Hume Hist. Eng., vol. 1, app. If. The vassal could 
not alien, devise or incumber his feud, without the 
consent of his lord, nor at first was it descendible 
without like consent. It could be forfeited by the 
lord for a breach by the vassal of his obligation of 
fealty. With the gradual relaxation of the feudal sys- 
tem, and its evolution from a military plan or organi- 
zation, under which personal strength and prowess 
were the chief requisites in a fief holder, into a civil 
establishment, and the consequent change of the ten- 
ures under which lands were held, feuds by degrees 
lost their original characteristics and finally became 
fixed and independent estates. Blackstone, bk. II, chap. 
4. 1t followed that estates in land became inheritable 
and could be aliened or devised. With equal reason 
they could be directly incumbered by morigage, or 
otherwise made liable for obligations of the owner; 
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and therefore if he made his real estate answerable for 
a debt by contract of specialty, in which he bound him- 
self and his heirs, the land could not only be charged 
with such debt in his life-time by a suit in equity, and 
sold to pay it, in default of personalty, but in the same 
way it could be reached after his death, his heirs be- 
ing bound by the contract to the extent of the real es- 
tate which descended to them. Text-books are meagre 
and obscure on this subject. While stating in general 
words the rule to be that the real estate which de- 
scended to the heir might be sold to pay debts of 
the decedent, evidenced by contract of specialty in 
which the heirs are bound, they omit to state whether 
such real estate was not in the same way answerable 
on such contract during the decedent’s life-time, and 
the cases cited in support of the text do not answer 
that question. The inference is that when one incurred 
a debt by contract of specialty, in which he bound him- 
self and his heirs, he thereby made his real estate lia- 
ble to the payment thereof, as otherwise the binding of 
his heirs was purposeless and of no effect. If the real 
estate was not so liable in his life-time, it is difficult to 
see on What principle it became liable upon his death. 
Simple contract debts however were not on this foot- 
ing, and could be enforced only against the personalty 
either before or after bis death. Such became the rules 
ofthe common law. Jarm. Wills, chap. 45; Broom & 
Had., bk. 2, chap. 19. By statute howevera general 
judgment creditor could be put into possession of one- 
half of the debtor’s freehold lands, and retain such 
possession until the debt was satisfied out of the rents 
and profits. 13 Edw. I, chap.18. Not until 1838 was a 
general judgment creditor enabled by statute in Eng- 
land to satisfy his claim by asale of the debtor's lands. 
The tedious details and proceedings in Chancery pro- 
vided by that act were amended in 1860, and again ip 
1864 (27 and 28 Vic., chap. 112) but were still left very 
cumbersome. 

It is interesting to note when and how the lands of 
adebtor became liable to be sold in this State to sat- 
isfy his general debts. In the British colonies of 
America the debtor's real estate was made so answer- 
able by statute in 1732. 5 Geo. II, chap. 7. This stat- 
ute, after reciting that ‘‘ whereas his Majesty’s sub- 
jects trading to the British Plantations in America lie 
under great difficulties for want of more easy methods 
for the proving, recovering and levying of debts due to 
them,” enacted that ‘the Houses, Lands, Negroes 
and other Hereditaments and Real Estates situated or 
being in the said Plantations belonging to any person 
indebted shall be liable to and chargeable with all just 
debts, duties and demands of what nature or kind so- 
ever, owing by any such person to his Majesty or any 
of his subjects, and shall and may be assets for the sat- 
isfaction thereof, in like manneras Real Estates are 
by the law of England liable to the satisfaction of 
debts due by bond or other specialty, and shall be sub- 
ject to like remedies, proceedings and process in any 
court of law or equity, in any of the said Plantations, 
respectively, for seizing, extending, selling or dispos- 
ing of any such Houses, Lands, Negroes, and other 
Hereditaments and Real Estates, toward the satisfac- 
tion of such debts, duties or demands, and in like 
manner as personal estates in any of the said Planta- 
tions, respectively, are seized, extended, sold or dis- 
posed of for the satisfaction of debts.’”’ The language 
of this statute shows that at that time by the common 
law debts evidenced by contract of specialty could be 
satisfied by the sale of the debtor’s lands, as has been 
hereinbefore inferentially stated. In 1801 a statute 
Was passed in this State (chap. 105) providing that the 
lands of debtors might be sold on execution to satisfy 
any judgment for money, and directing that the exe- 
cution should command the officer to whom it was di- 
rected to satisfy it out of the sale of personal property 
of the debtor, orif that proved insufficient, out of his 








real estate; and through the Revised Laws of 1813 (1 R. 
L., p.500) this enactment has passed down to the present 
time. A debtor’s real estate having thus been since 
early colonial times liable to be sold to satisfy his gen- 
eral debts, it would seem to have reasonably followed 
that upon his death it would continue to be so answer- 
able; but that such was not the understanding will be 
seen from the statutes to be cited later which were 
passed to charge the real estate of decedents in this 
State with the payment of their debts. 

To resume: Thesimple contract debts of a debtor 
not being collectible at common law by the sale of his 
real estate, and he being dead, and no longer capable 
of making his real estate thus liable therefor, which he 
was not obliged to do in life, but not unlikely to 
do in order to be free from execution against his body, 
or, as matter of good conscience, in order that they 
should not go unpaid, the courts looked into his will, 
disposed to find words therein charging such debts 
upon the realty, the personalty being insufficient to 
pay them. Hence, although no such charge could be 
found directly or expressly made in the will, a word 
ora phrase would be seized upon by the courts and 
construed to effect that result. The cases to be found 
on that head constitute along line. The construction 
in most of them displays the eagerness of courts to 
spell out of the will an intention on the part of the 
testator that his general debts should in default of suf- 
ficient personalty be paid out of his realty. To citea 
few familiar examples, although a testator’s real es- 
tate was not liable to be sold in his life-time for the 
payment of his simple contract debts, it was held that 
a direction in the will for the payment of the testator’s 
debts generally, or that they be paid out of his estate 
or property, did not mean merely that they should be 
paid out of the property by law liable therefor, but 
amounted to acharge of them upon the realty in de- 
fault of sufficient personalty; that the words, “first, 
I will that all my debts be justly paid,” or ‘‘I will and 
devise that all my debts, legacies and funeral expenses 
shall be paid and satisfied in the first place,’’ or “ my 
debts being first satisfied,’ or “after payment of my 
just debts,” and the like, followed by a general dispo- 
sition of the testator’s estate, real and personal, ef- 
fected such acharge. This method of construction 
was carried to an extreme not shown by these exam- 
ples, as they are not extreme ones, in order ‘‘ that men 
should not sin in their graves,’* and was criticised as 
seeking to make men more honest after death than 
they were required to be in life. 

As early as the year 1786 the Legislature of this State 
changed the common law by enacting that in case the 
personalty was insufficient to pay the debts of a dece- 
dent, ‘‘every creditor, whether by simple contract or 
by specialty, and whether the heirs are mentioned 
therein or not, shalland may by virtue of this act have 
and maintain his, her and their action and actions 
against the heir and heirs at law of any debtor who 
hath already died, or shall hereafter die intestate 
seized of any manors, messuages, lands, tenements or 
hereditaments; and against the heir and heirs at law, 
devisee and devisees of such debtor, in case such 
debtor made any last willand testament. Laws 1786, 
chap. 27. This act regulates the bringing of such ac- 
tions, und fixes the measure of responsibility of the 
heir or devisee, according to the value of the real es- 
tate descended or devisedto him. It also empowers 
probate courts to sell the real estate of decedents to 
realize money to pay their debts when there is a lack 
of personalty. Thesystem is quite complete. It was 
re-enacted into the Revised Laws, passed in 1813 (1 R, 
L., pp. 316, 450), and thence into the Revised Statutes, 
2K. 8., p. 100, § 1, ete.; p. 452, $32, ete. The foregoing 
enactments, revised and improved from time to time, 
are now incorporated into the Code of Civil Proced- 
ure. § 1843, etc.; § 2749, etc. 


.* 





f 





188 THE ALBANY LAW JOURNAL. 





All of the unsecured debts of a decedent, whether 


by simple contract or by specialty, being thus put on 
the same footing, and made a charge and lien against 
the realty for three years from the granting of letters 
(Code Civ. Pro., § 2750), during which time proceed- 
ings may be commenced in the Surrogate’s Court to 
sell any or all of the real estate of the decedent to pay 
such debts, the personalty proving insufficient; and 
beyond that time, and until the statute of limitations 
has barred the same, the heirs and devisees being made 
liable, to the extent of the jand descended or devised 
to them, to an action for the decedeut’s debts, provid- 
ing he did not leave personal assets sufficient to pay 
them, there remains no reason to spell out of words 
of the will, by nice construction and subtle reason- 
ing, a general charge of the decedent’s debts upon his 
realty. 

But furthermore the statutory provisions in effect 
prohibit any such resurt to construction. The charge 
by the will must be ‘‘express.’’ Courts are not per- 
mitted to find it if it be not ‘‘expressly ’’ made. The 
statute authorizes the sale of the real property of which 
the decedent died seized for the payment of his debts, 
by proceedings in the Surrogate’s Court, ‘‘ except 
where it is devised expressly charged with the payment 
of debts,” in which case it cannot be so sold, and no 
title to it could be obtained through such a sale. Code 
Civ. Pro., § 2749. It also provides that a decree for the 
sale of real property in such proceedings to pay debts 
cannot be made if such debts be ‘‘ expressly charged by 
the will upon the decedent’s real property,’’ or if the 
real property to be sold was “ effectually devised ex- 
pressly charged with the payment of debts.’’ Code 
Civ. Pro., § 2759. In such case the remedy of the 
debtor is to enforce by a suitable action the lien of his 
debt ‘‘ expressly ”’ created by the will. If such alien 
be not ‘‘ expressly ’’ created by the will, it does not ex- 
ist. Ifa testator desires to charge his debts upon his 
real estate, he must plainly say so in his will. The old 
method of construction cannot be resorted to in order 
to decide that there is suchacharge. A title taken to 
real estate of a decedent sold through proceedings in 
the Surrogate’s Court cannot be afterward affected or 
made bad by a resort to ancient rules of construction 
to determine whether the will charged the debts of the 
decedent upon the realty. If the debts be not “ ex- 
pressly ’’ charged by the will, his title is good, and can- 
not be invalidated by a departure from the only ques- 
tion which, by the language of the statute, con- 
fronted him when he made his purchase, namely, 
whether the will ‘‘expressly ’’ charged the debts upon 
the realty. 

It would be difficult to conjecture the great number 
of times that the case of Lupton v. Lupton, 2 Johus. 
Ch. 614, has been followed by courts of first instance in 
this State as authority for holding that a testator’s 
debts were charged on the realty by his will. Yet that 
case had to do only with the question of so charging 
legacies, and decided that the legacies given by the 
will there under construction were not charged on the 
realty. The chancellor however said in his opinion 
that “where the testator devises the real estate, after 
payment of debts and legacies, * * * the real estate 
has been held to be charged.” That such language 
would charge legacies was meant by the chancellor, 
but whether debts could any longer be held to be 
charged in this State by these or similar words, in 
view of the changes which have been wrought by the 
statutes hereinbefore cited (for this case was decided 
in 1817), was not before the court, nor did the chan- 
cellor essay an opinion on that question, if he had it in 
mind. 

The court of last resort in this State has, during 
the last four years, four times passed upon the 
question of a will charging the decedent’s debts upon 
the realty. 





In the case Jn re Rochester, 110 N. Y. 159, the lan- 
guage of the will was: ‘After all my lawful and just 
debts are paid and discharged, I give and bequeath,” 
etc. The testator’s personal estate was insufficient to 
pay his debts. The General Term, attaching a deeper 
significance to these words from the extriusic fact that 
at the time the testator made the will his debts greatly 
exceeded his personal estate, was of opinion that the 
debts were charged by them. The Court of Appeals 
held that this extrinsic fact could not be considered, 
and that the words of the will cited above ‘‘ have be- 
come a usual formula,” and do not charge a testator’s 
debts upon his realty, in view of the statutory provis. 
ions by which all creditors may resort to the realty. 
The opinion in this case is not particularly explicit. It 
says: ‘‘Courts should be slow to construe an intention 
to charge the payment of debts upon a devise of real 
estate, from the useina will of formal words, or the 
presence of commonly-employed phrases.’’ Rather, 
in view of the statutory provisions, should not courts 
be no longer at liberty to find a charge of debts from 
such words and phrases? Must not the charge be in 
terms so plain and direct as to be open to no other 
meaning? Must it not be express? 

In Brill v. Wright, 112 N. Y. 129, the question was of 
charging a legacy, and the opinion says: “It is 
claimed that the words in the first clause, viz., ‘after 
all my lawful debts are paid and discharged, I give,’ 
etc., indicate an intention to constitute the whole es- 
tate, real and personal,a fund for the payment in the 
first instance of the debts and legacy. The direction as 
to the payment of the debts was formal and conven- 
tional merely. The law charges the debts of a dece- 
dent upon his real estate if the personal estate is insuf- 
ficient to pay them.” 

The decision as well as the opinion in Clift v. Moses, 
116 N. Y. 144, goes further than any other case toward 
stating the broad proposition that a will will no longer 
be held by construction to charge the testator’s debts 
on the realty; that such charge does not exist unless 
it be expressly and explicitly made, and that the will 
will not be held to make such charge unless it is capa- 
ble of no other interpretation. The language of the 
will in that case was as follows: ‘I give and devise 
to my executor and executrix all of my real and per- 
sonal property of every kind in trust, for the purpose 
of paying my debts and legacies named in this my last 
will, giving them power to sell, mortgage or convey 
any and all real estate for the purposes above named.” 
This sentence was preceded by a direction to the ex- 
ecutors to pay all of the debts of the testator, which 
was followed by the gift of several legacies, and then 
by a general clause disposing of the residue of the es- 
tate. It was held that the debts of the testator were 
not charged on the realty. The opinion says: ‘‘ Under 
the statute, the real estate becomes iiable for the pay- 
ment of the debts, and it may be sold by the surrogate 
for that purpose, if the personal estate is insufficient. 
With legacies itis different. They are payable out of 
the personal estate, and the real estate cannot be made 
liable for their payment unless they are charged thereon 
by the provisions of the will. Debts and legacies 
stand upon a different basis, and consequently words 
that would indicate an intention to charge one upon 
the real estate might not convey any such intention as 
to the other. As, for instance, the giving of a power 
of sale of the real estate to pay legacies would indicate 
an intention that the legacies be paid out of the real 
estate. But it does not follow that a power of sale to 


pay debts indicates an intention to charge the debts 
upon the real estate, for the real estate being liable 
after the personal property is exhausted, the power of 
sale may have been incorporated in the will for the 
purpose of avoiding long and expensive proceedings In 
the Surrogate’s Court to sell the real estate for the 
payment of the debts.” And again: ‘‘ Ihe clause giv- 
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ing to the execators the real and personal property in 
trust for the purpose of paying debts and legacies, to- 
gether with a power to sell, mortgage or convey for 
that purpose, may indicate an intention to charge the 
legacies upon the real estate. But such intent does 
not necessarily follow as to the debts, for, as we have 
seen, this power of sale may have been inserted for the 
sole purpose of enabling the executors to dispose of 
the real estate, if necessary, without resorting to the 
long and expensive proceedings provided for by the 
statute.” 

The gist of this opinion is, that while the language 
of the will was sufficient in itself to charge both lega- 
cies and debts upon the realty, yet in view of the stat- 
ute effectually charging all debts upon the realty, it 
was capable of a different construction as to the debts, 
and therefore that construction would be followed, as 
the court could see no object or motive in the testator 
to charge the debts further than they are charged by 
law. ‘‘ Weare therefore unable to discover any mo- 
tive or object in making the debts a charge upon 
the real estate beyond that which is provided by the 
statute.’’ If the language of the will is open to an in- 
terpretation which does not charge ‘the debts on 
the realty, it canuot be said to expressly so charge 
them. 

The words of the will in the case ln the Matter of 
Powers, 124 N. Y. 361, were as follows; ‘I direct that 
all of my just debts (not secured by mortgage) and my 
funeral aud testamentary expenses be paid by my ex- 
ecutor out of my property.” The executor was given 
ageneral power to sell real estate. Without regard to 
the many old cases to the contrary, it was held that 
this did not charge the debts upon the real estate. 
The opinion says: ‘To render a provision in a will 
effectual to furnish a greater security than that given 
by law for the payment of debts in due course of ad- 
ministration, by charging them upon the real estate 
of the testator, the purpose must quite clearly appear.” 
Should it not be that the purpose must expressly and 
unequivocally appear? In the case of a purchaser of 
real estute under proceedings for the sale of a testa- 
tor’s real estate in the Surrogate’s Court in pursuance 
of the statute saying that such proceedings may be had 
unless the debts of the testator are ‘expressly”’ 
charged on the realty by the will, could a court after- 
ward divest him of his title, or declare he never got 
any title, for the reason that although the debts were 
not by the will expressly charged on the real estate of 
the testator, yet the purpose of the testator to so 
charge them ‘‘ quite clearly appears ?’’ 


IT. 


It is now settled as the law of this State, and con- 
trary tothe English and prevailing rule, that the sim- 
ple bequest of legacies, followed by a general residuary 
clause, disposing of both real and personal estate to- 
gether, and without distinguishing between them, 
does not in itself charge the legacies on the real 
estate. Itis also settled however that an intention 
on the part of the testator to charge such lega- 
cies on the land may be derived from such a form of 
will, coupled with extrinsic facts which prove such in- 
tention. 

It is difficult to see that these two rules do not 
amount to the declaration that if it be proved by ex- 
trinsic facts in a given case that the testator intended 
when he made his will that the legacies should be paid 
out of the real estate, the personalty being inadequate, 
the legacies are charged, unless the terms of the will 
are explicit enough to show that they are not charged. 

Thus, in one case the legacies are held to be charged, 
while in another under a will identicalin language aud 
form they are held not to be charged. 

Recent cases in the Court of Appeals make plain the 





rule as it has gradually come to be established in this 
State. 

In MecCorn v. McCorn, 100 N.Y. 511, the testator, 
making his will one day before his death, bequeathed 
legacies to his wife and youngest son, and then devised 
the rest of his property to his four children (including 
the said son) share and share alike. He did not have 
when he made the will personal estate sufficient to pay 
his funeral expenses. From these extrinsic facts it is 
held that the testator meant that the legacies should 
be paid out of the real estate, the alternative being to 
‘‘impute to him the deliberate and couscious intention 
of making bequests to his wife and son which he kuew 
could never be paid.” 

In Brill vy. Wright, 112 N. Y. 129, the will was the 
same in form. The opinion says: ‘ We think the 
cases in this State establish these two propositions: 
First. That general language in a will, giving legacies, 
followed by the usual residuary clause, is alone insuf- 
ficient to charge the legacies on the realty; and, sec- 
ond, that such language will justify such charge if it is 
made to appear by extrinsic circumstances, such as 
may under the rules of law be resorted to, toaid inthe 
interpretation of written instruments, that it was the 
testator’s intention that the legacies should be charged 
ou the land. The rule in England, and in some of the 
States in this country, and in the United States Su- 
preme Court, is different from the rule in this State.” 
It then points out that while there is insufficient per- 
sonalty in the hands of the executor to pay the legacy, 
sufficient came into his hands, but was consumed in 
expenses arising out of a contest of the will, and cer- 
tain proceedings of administration. I[t did not appear 
what personal estate the testator had when he made 
his will, four years before his death. The conclu- 
sion was that the extrinsic facts did not show an 
intention in the testator to charge the legacy on his 
real estate. 

In Briggs v. Carroll, 117 N. Y. 288, the same form of 
will was passed upon. It was executed eight years be- 
fore the testator’s death, and gave his wife a legacy in 
lieu of her dower, and also a legacy toason Charles and 
one toagrandson. ‘The residue of his estate was left 
equally to his four children, including the said son. The 
three legacies aggregated $4,500, but when he made the 
willthe testator’s personal assets did not amveunt to 
more than $1,500. He was then free from debt, anda 
comfortable farmer, but atthe time of his death his 
debts exceeded his personal assets. He had in the mean- 
time also used personal assets in the purchase of addi- 
tional land. The opinion says: ‘* Either he intended to 
sacrifice the comfort and welfare of his wife and son 
Charles for the benefit of his older and married chil- 
dren, and deliberately continued to make their situa- 
tion worse by putting personal estate into land and in- 
curring debts, or he supposed that their legacies would 
rest upon his real estate. I think that we are justified 
in holding that the latter was his understanding of the 
will. We are very far from saying that a residuary 
clause, blending in its form of disposition both real 
and personal estate, will produce a charge upon the 
former for the payment of legacies wherever the per- 
sonal estate proves insufficient. No such doctrine can 
be justified. The deficiency must exist when the will 
is executed, and be so great and so obvious as to pre- 
clude any possible inference that the testator did not 
realize it, or that be may have expected and intended 
before his death to remove the difficulty.” Yet 
Charles was one of the four children to whom the re- 
siduary was left, and of course the wife would not lose 
her dower unless she got the legacy, and they there- 
fore could be no worse off than if the testator had died 
intestate. 

The rule allowing a will, held to be unambiguous and 
free from doubt in itself, and capable of only one cone 
struction standing alone, to be made ambiguous and 
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doubtful by resort to facts dehors, seems to be singu- 
lar. Why should not the ordinary rules for the inter- 
pretation of written instruments apply to it. The pre- 
sumption thata sick man making a will is certain, or 
even thinks it probable, that he is going to die, or that 
a well man making a will, who has limited personal as- 
sets, is certain, or even of the belief, that he will have 
no more when he comes to die, seems not to rest ona 
solid foundation. How can title to real estate be taken 
from the devisees under a will like those passed upon 
in the cases cited above until after the legacies are paid 
or an action to realize them out of the realty has be- 
come barred by the statute of limitations, or the lega- 
tees have released ? 
W. J. GAYNOR. 
BROOKLYN, Aug. 20, 1891. 


——— >-—__—_ 


NEGLIGENCE—IMPUTED—VOLUNTARY 
EXPOSURE. 


OHIO SUPREME COURT, MAY 5, 1891. 


PENNSYLVANIA Co. v. LANGENDORFF.* 

It is not negligence per se for one voluntarily to risk his own 
safety or life in attempting to rescue another from im- 
pending danger. The question whether one so acting 
should be charged with contributory negligence in an ac- 
tion brought by him to recover damages for injuries re- 
ceived in attempting the rescue, is one of mixed law and 
fact, and should be submitted to the jury upon the evi- 
dence, with proper instructions from the court. 

While one who rashly and unnecessarily exposes himself to 
danger cannot recover damages for injuries thus brought 
on himself, yet where another is in great and imminent 
danger, one who attempts a rescue may be warranted 
by surrounding circumstances in exposing his limbs or 
life to a very high degree of danger, and in such cases he 
should not be charged with the consequences of errors 
of judgment resulting from the excitement and confusion 
of the moment 

In such cases if the rescuer does not rashly and unneces- 
sarily expose himself to danger and is injured, the injury 
should be attributed to the party that negligently or 
wrongfully exposed to danger the person who required 
assistance. 


RROR to Circuit Court, Lucas county. The de- 
fendant in error recovered a judgment against 
the plaintiff in error in the Court of Common Pleas of 
Lucas county, for damages resulting from an injury 
received by him while rescuing a child of tender years 
who had fallen in front of an advancing freight train 
of the plaintiffin error. This judgment was affirmed 
by the Circuit Court, and thereupon these proceedings 
were brought to obtain areversal of the judgments of 
both courts. Any further statement of facts necessary 
to understand the questions decided will be found in 
the opinion. 


E. W. Tolerton, for plaintiff in error. 
Bissell & Gorrill, for defendant in error. 


Brapsory, J. (after stating the facts as above). The 
defendant in error, in June, 1885, while passing along 
one of the streets in East Toledo, stopped ata point 
where the track of the railway of plaintiff in error 
crossed the street, and engaged in conversation with a 
woman who had in charge two children, one an infant 
in arms, the other a girl about four years old. The 
plaintiff in error had constructed a safety-gate at this 
point, and during the greater part of the day kept 
there a watchman to close the same when trains were 
approaching, as a warning to travellers. The accident 
that caused the injury occurred about 7 o'clock inthe 
evening, ora little later, but while it was yet light. 


*S.C, 28 N. E. Rep. 172. 








The watchman had finished his day’s labor and gone 
away,and the gate was raised (or open), though the 
street was perhaps as extensively used at that hourag 
at any other part of the day. A local freight train wag 
past due, and approaching at a higher rate of speed 
than that prescribed by the ordinances of the city. The 
defendant in error and the nurse were engaged in con- 
versation at a point from which the approaching train 
was in view for aconsiderable distance, though exactly 
how far away it could be seen is left in some doubt, 
The little girl, while her nurse and defendant in error 
were conversing, wandered across the railroad track, 
and seeing or hearing the approaching train became 
excited by the sight or noise or both, and by clapping 
her hands and other manifestations of surprise and de- 
light, attracted the attention of her nurse certainly, 
and probably that of the defendant in error also. The 
nurse excitedly called the child to her, and while 
crossing the railroad track in obedience to the call it 
tripped and fell in front of the rapidly-approaching 
train, whereupon the defendant in error, observing its 
imminent peril, sprang to its rescue, caught it in his 
armsand leaped onward, but was struck by the loco- 
motive before he could pass beyond its reach, and re- 
ceived the injuries of which hecomplains. That the 
safety-gate was raised, and the watchman absent, was 
not disputed at the trial, so far as the record dis- 
closes, and the evidence is amply sufficient to warrant 
the jury in finding that the train was being run at an 
unlawful rate of speed, so that in both these particu- 
lars the negligence of the railroad company was estab- 
lished. It is contended however that the negligence 
of the railroad company should have related to the 
party injured, and that the jury, in passing upon the 
case of the defendant in error, should not have taken 
into consideration the rights of the rescued child, but 
should have confined itself to considering the relations 
existing between him and the railroad company, and in 
this connection the plaintiff in error requested the 
Court of Common Pleas to charge the jury as follows: 
“The plaintiff's right to recover depends entirely upon 
the fact that the defendant was guilty of negligence in 
its relations to this plaintiff. The jury, in deliberating 
upon your verdict, must not consider the rights of the 
child. This action bas nothing to do with her rights. 
The sole questions here are, was the defendant guilty 
of negligence which caused the plaintiff's injuries, and 
was the plaintiff himself guilty of contributory negli- 
gence?”’ This request was properly refused. Negli- 
gence does not usually relate to any one in particular, 
and does not in any case so relate unless there is some 
special duty owing to the individual affected by the 
negligent act or omission. In the case under review 
the railroad company owed no special duty to either 
the rescuer or the rescued that it would not have owed 
to any individuals similarly situated. The obligation 
was to the public generally, and any person who, with- 
out fault on his part, received an injury in conse- 
quence of its failure to discharge this obligation, may 
recover from it compensation therefor. No other re- 
lation is necessary, where the obligation is to the pub- 
lic, than that the one by its negligence has caused in- 
jury to the other without the latter's fault. I[t is also 
objectionable in another particular—that of requiring 
the jury to ignore the rights of the child. It is true 
that the child in its relations to the railroad company 
might have a right of action for injuries received by it 
and yetno right accrue to the defendant in error for 
those received by him in the same accident. The cir- 
cumstance that the child had a right of action could 
not be conclusive that the defendant in error had one 
also, though the same blow of the locomotive injured 
both, for the negligence of the latter might contribute 
to the result in amanner to defeat his recovery, while 
no negligence could be imputed to the child. If it was 
the object of this request to impress upon the minds 
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of the jury the proposition above stated, that the rights 
of action of the child and its rescuer against the rail- 
road company were distinct, the language selected 
was not well chosen. The phrase: ‘ The jury, in de- 
liberating on your verdict, must not consider the 
rights of the child. This action has nothing to do with 
her rights ’"’—was well adapted to mislead tho jury 
into the belief that the imminent danger of the child, 
and its right to be rescued therefrom, were to be ex- 
cluded from their consideration. This view would 
have defeated the recovery, for the very ground upon 
which the defendant in error founded his claim was 
that the imminent peril of the child warranted the risk 
he assumed in undertaking its rescue. 

This brings us to the consideration of the main ques- 
tion. Plaintiff in error contends that it was negligence 
per se for the defendant in error to throw himself in 
front of a moving train in his effort to rescue the child 
from danger. The petition of the plaintiff below dis- 
closes that he received the injury of which he com- 
plained by voluntarily passing in front of a moving 
train to rescue a child who had fallen in front of it; 
therefore if such an act is negligence per se, the peti- 


. tion disclosed that the negligence of the plaintiff be- 


low contributed to the injury, and he was not entitled 
to maintain an action therefor. The same question 
was raised by an exception taken to the following part 
of the charge of the court: ‘* It appears that the plain- 
tiff was struck by the engine and injured while in the 
act of passing across the track and rescuing a little 
child from danger and saving its life. To hold the 
railroad company responsible in damages for this injury 
it must be shown (1) that the child was in danger of 
being run over and injured by the approaching engine, 
and that such danger was caused or created by the 
negligence of the railroad company; and (2) that in 
making the effort to rescue the child the plaintiff was 
not guilty of contributory negligence. These are ques- 
tions of fact which it will be your duty to determine 
from the evidence. * * * If you find that the peril 
to which the child was exposed was caused by such 
negligence of the company, you will then inquire 
whether the plaintiff, in passing across the track and 
attempting to rescue the child, was guilty of contribu- 
tory negligence. The law will not impute negligence 
to an effort to preserve human life, unless made under 
such circumstances as to constitute rashness in the 
judgment of prudent persons. * * * If he believed, 
and had good reason to believe, that he could save the 
life of the child without serious injury to himself, the 
law will not impute to him blame for making the ef- 
fort.” Plaintiff in error insists that the Court of Com- 
mon Pleas, instead of leaving the question as it did to 
the jury, to say whether the act of the defendant in 
error, under all the circumstances, and according to 
the rules laid down by the court, was or was not neg- 
ligent, should have told them that to pass in front of a 
rapidly-moving train, as it was admitted the defend- 
ant in error did, even to rescue from dangera child of 
tender years, wasin law an act of negligence that de- 
feated his right of recovery. It is said that the de- 
fendant in error voluntarily assumed the risk; that the 
danger attending his act was apparent, and that, how- 
ever commendable his conduct may have been when 
viewed from the standpoint of humanity, the law will 
grant no relief for an injury thus brought upon him- 
self. Itis apparent that the defendant in error was 
under no legal obligation to rescue thechild. If he 
had chosen to stand by and permit the approaching 
train to run over and kill the child, he would have vio- 
lated no rule of law, civil or criminal. Therefore what 
he did in the matter was a voluntary act in the sense 
of that term that he was under no legal obligation to 
perform it. That however is nota conclusive test of the 
question. To entitle one to relief for the consequences 
of the negligence of another, it is by no means necessary 





that the party injured should have been at the time 
in the discharge of any duty whatever. His rights in 
this respect are perfect when he is in the performance 
of any lawful act, and even, in some instances and in 
some Stutes, when the act is in some respects not 
strictly lawful. Theact of the defendant in error was 
not only lawful, but it was highly commendable; nor 
was he in any legal sense responsible for the emer- 
gency that called for such prompt decision and rapid 
execution. The negligence of the railroad company 
in having no watchman at this public crossing, and the 
unlawful rate of speed at which the train was running 
toward it, to which may perhaps be added that of the 
nurse in charge of the child, were the causes of its ex- 
treme danger. There was but the fraction of a minute 
in which to resolve and act, or action would come too 
late. Under these circumstances it would be unrea- 
sonable to require a deliberate judgment from one in 
a position to afford relief. To require one so situated 
to stop and weigh the danger to himself of an attempt 
to rescue another, and compare it with that overhang- 
ing the person to be rescued, would be in effect to 
deny the right of rescue altogether if the danger was 
imminent. The attendant circumstances must be re- 
garded; the alarm, the excitement and confusion usu- 
ally present on such occasions; the uncertainty as to 
the proper move to be made; the promptness required, 
and the liability to mistake as to what is best to be 
done, suggests that much latitude of judgment should 
be allowed to those who are thus forced by the strong- 
est dictates of humanity to decide and act in sudden 
emergencies. And the doctrine that one who, under 
those or similar circumstances, springs to the rescue 
of another, thereby encountering even great danger 
to himself, is guilty of negligence per se, is neither sup- 
ported by principle nor authority. 

In Railway Co. v. Hiatt, 17 Ind. 102, language is used 
by the judge in deciding the case which, to some ex- 
tent, supports the doctrine, but the decision was not 
placed upon that ground, and what the learned judge 
said in that connection may be regarded as obiter dic- 
tum. The doctrine is repudiated by the text-writers 
and all the other cases that come to our notice. InE£ckert 
v. Railway Co., 43 N. Y. 502, it was held that *‘ the law 
has so high a regard for human life that it will not im- 
pute negligence to an effort to preserve it, unless made 
under circumstances constituting rashness in the judg- 
mentof prudent persons.”” In that case the rescuer 
lost his life in throwing a small child from the track 
of an approaching train, and a judgment in favor of 
his administrator for damages resulting from his death 
was aflirmed by the Court of Appeals. The resemb- 
lance between that case and the one before us is very 
striking. This doctrine has received the sanction of 
the courts of last resort in Massachusetts and Missouri. 
Linnehan vy. Sampson, 126 Mass. 506; Donahoe v. Ruail- 
way Co., 83 Mo. 560; Beach Contrib. Neg., p. 45, § 15; 
Whart. Neg., $314; Pierce R. R. 329. The doctrine 
that one is not necessarily chargeable with contribu- 
tory negligence because he adopted a course of action 
that imperilled his safety, or even his life, finds sup- 
port in other courts. Carroll v. Railroad Co., 14 Mion. 
57 (Gil. 42); Lennsylvania Co. v. Roney, 89 Ind. 453; 
Cottrill v. Railway Co., 47 Wis. 634. We think the 
Court of Common Pleas did not err in leaving it to the 
jury to determine from all the circumstances sur- 
rounding the defendant in errorat the time he sprang 
to the rescue whether the act was rash or not, and in 
saying to them that, if they found it was not rash, 
then it did not constitute contributory negligence. It 
is difficult, if not impossible, to Jay down in advance a 
rule by which to determine the extent to which one 
may risk his safety or his life in emergencies of this 
character, and not be charged with rashness, but the 
emergency may be such as to warrant the assumption 
of a high degree of risk, and one so situated may right- 
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fully expect his acts to be construed in the light af- 
forded by all the circumstances that impelled him to 
their commission, and that he would not be charged 
with contributing to his own injury, so as to defeat a 
right of action, because the result showed that the 
risk he assumed was greater than in the excitement of 
the moment he had contemplated, or in some other re- 
spect his judgment had been faulty. 
Judgment affirmed. 





SALE—WARRANTY—ACCEPTANCE—DAM- 
AGES. 


MAINE SUPREME JUDICIAL COURT, MAY 26, 1891. 


Morse v. Moore.* 


Where a seller contracts to deliver at a certain time and place 
good, clear, merchantable ice, it is a warranty, or a con- 
dition precedent of the nature and effect of warranty, that 
the ice afterward delivered is of the kind and quality de- 
scribed in the contract. 

The warranty survives acceptance; the vendee by accepting 
the ice is not precluded, in an action by the vendor for 
the contract-price, from setting up a breach of the 
warranty or condition, in partial or total defense of the 
action. 

The fact of acceptance by the vendee may be evidence tend- 
ing to show complete performance of the contract by the 
vendor, or to show a Waiver of more exact performance, 
the force and effect of the fact as evidence depending 
upon the circumstances peculiar to each case. 

The doctrine that in an executory contract for the sale of 
goods, an acceptance by the vendee is a waiver of defl- 
cient performance by the vendor, applies only where the 
deficiency of performance is formal rather than essential, 
such as may relate to the time, place or manner of deliv- 
ery, or affect the taste and fancy of the purchaser merely, 
or consist of some omission that produces no substantial 
loss or injury. 

A vendor delivered under a contract to sell clear, merchant- 
able ice, deliverable at a seaport in Maine, two cargoes of 
ice, to be shipped to Richmond, Va., which were taken at 
the place of delivery by vessels procured by the yvendee, 
who did not inspect the ice at the place of shipment, al- 
though there was sufficient opportunity to do so; held, 
that in an action for the contract-price the vendee can set 
up the vendor’s failure to deliver as good ice as the con- 
tract called for, in reduction of the damages recoverable. 


()* exceptions. This wasan action of assumpsit to 

recover for two cargoes of ice, under a written 
coutract which appears in the opinion of the court. 
The verdict was for the plaintiffs for the full contract- 
price with interest. 


C. E. Littlefield, for defendant. 
A. N. Williams, for plaintiffs. 


Peters, C.J. The controversy in this case grows 
out of an agreement between plaintiffs aud defendant, 
made and delivered in this State, which runs as fol- 
lows: ‘This agreement made and entered into this 
7th day of January, 1888, by and between Morse & 
Sawyer of Bath, Maine, of the first part, and War- 
ner Moore of Richmond, Va., of the second part, wit- 
nesseth : 

‘That the said parties of the first part, for and in 
consideration of the sum of one dollar to them in hand 
paid, the receipt whereof is hereby acknowledged, do 
hereby sell and agree to deliver at their wharves at 
Water Cove (Cape Small Point, opposite Burnt Coat 
Island, as seen in coast chart No. 6, from four to six 
miles west of Seguin Island light-house), Maine, after 
the ice has become twelve inches in thickness, of good 
quality, during the months of January or February, 





1888, two thousand tons of good, clear, merchantable 
ice not less than twelve inches in thickness, to be 
weighed by asworn weigher, with all the proper fitting 
material necessary for the voyage included, at the 
price or rate of forty cents per ton, of two thousand 
pounds. Each cargo to be paid for on presentation of 
sight draft or note for thirty days or sixty days as may 
suit party of second part, for the amount accompany: 
ing bill of lading and weigher’s certificate of said 
cargo. Cakes to.be twenty-two by thirty inches,” 

The ice delivered under this contract was shipped to 
Richmond, Va., where the defendant resides, to be 
sold in that market to his customers. It was to be 
paid for according to its weight and quality at the port 
of shipment in Maine, any deterioration of the article 
during transit being at the risk of the purchaser. 

The first question submitted to the jury was whether 
the ice had been accepted by the defendant or not, and 
that was decided in favor of the plaintiffs. 

That brought up the question, whether, having ac. 
cepted the ice, the defendant could rely on a breach of 
the warranty of the quality of the ice to reduce the 
claim of the plaintiff, who sues in this action of indebi- 





alleging that the ice was not, at the time and place of 
delivery in Maine, of the quality called for by the con- 
tract. 

The judge presiding being of the impression that 
such a defense might be admissible in case of an exe- 
cuted agreement containing warranty, but not where 
the agreement is executory, ruled out the defense asa 
matter of law. It is to be noticed that the ruling was 
without qualification, admitting of no inquiry into the 
circumstances in which the ice was accepted. It de- 
termines that an acceptance in a case of this kind (in 
the absence of fraud of course) absolutely terminates 
the obligation of the vendor. The judge further ruled 
that “ when the defendant took [that is by a hired car- 
rier] the property and carried it away the property 
passed to him.” 

Our examination of this question leads us to the con- 
clusion that the position of the defendant was well 
taken, and that the alleged defense should have been 
permitted to him. 

That there is a warranty or a condition precedent 
amounting to warranty in the contract there can be no 
doubt. Such a warranty will be found to be variously 
characterized in the books, as executory warranty, a 
condition precedent amounting to warranty, in the 
nature of warranty, with the effect of warranty, equal 
to warranty, and thelike. It is immaterial for present 
purpose, whether it be regarded as an express warranty 
or an express condition implying warranty, as the ef- 
fect must be the same. One kind within its limitis 
notamore potential ingredient in a contract than the 
other, the difference between them being only in the 
style of agreement to which they may be annexed. An 
express warranty may be also special however. It is 
now well settled by the authorities generally, our own 
cases included, that a sale of goods by a particular de- 
scription of quality imports a warranty that the goods 
are or shall be of that description; a warranty which 
becomes a part of the contract if relied upon at the 
time by the purchaser. Bryant v. Crosby, 40 Me. 9: 
Randall v. Thornton, 43 id. 226; Hillman v. Wilson, 30 
id. 170; Gould v. Stein, 149 Mass. 570, and cases cited. 
Here there is a clear description of both the kind and 
quality of the ice, the quality to be merchantable. 

It was conceded at the trial that the position relied 
on by the defense would be legitimate were it an exe- 
cuted instead of executory contract that contained the 
warrauty. Why should there be the difference? Cer- 
tain early New York cases, which will be further con- 
sidered hereafter, by which the rule given at the trial 
is more or less supported, giveas areason for the rule 
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lar quality may be tendered in the performance of the 
contract and the vendee must seeif the article agrees 
with the terms of the contract, while in an executed 
sale the agreement is that a particular article actually 
delivered possesses the quality stipulated for. This 
undoubtedly expresses correctly the distinction be- 
tween the classes of contract, but it does not impress 
us that there should be such an essential difference in 
their effect. The reason is not palpable why the ven- 
dee in the one case more than in the other should have 
to see that he receives only merchantable articles when 
adelivery is made. Jt seems inconsistent that tbe 
warranty, which isa part of either contract, should ter- 
minate at delivery in one contract and not in the 
other. Each vendor makes virtually the same war- 
ranty, and the two vendors at the point of delivery 
would appear to stand upon common ground. The 
seller in an executory contract agrees to do what the 
seller in an executed contract has already done. When 
he tenders the articles that he has agreed to deliver, 
such articles become particularized and identified, and 
he then represents that such particular and identified 
articles possess the quality stipulated for by his execu- 
tory agreement. The terms of the contract of sale be- 
come the terms of the sale. The condition precedent 
becomes a warranty. Professor Wharton (Whar. Cont., 
§ 564) expresses the idea in these words: ‘A substan- 
tial though partial (defective) performance of a condi- 
tion precedent, followed by acceptance on the other 
side, transmutes the condition precedent into a repre- 
sentation (implying warranty) not barring a suit on 
the contract, though leaving grouud for across-action 
for damages.’’ 

Executory and executed contracts are very much 
alike in the elements that enter into them. There are 
executory steps in all executed contracts. A. bargain 
precedes the sale. If there be a warranty, that is usu- 
ally first a part of the bargain and afterward of the 
sale. So in an executory contract the warranty is part 
of the agreement of sale, and at delivery a part of the 
sale. Many contracts commonly spoken of as executed 
contracts are really wholly or partially executory. All 
orders for goods whether for present or future delivery 
are ofan executory nature. All sales by sample are 
such. The author of Smith’s Leading Cases (8th ed., 
vol. 1, part 1, p. 339) says in discussing this distinction : 
“Where the vendor agrees to sell goods of a certain 
kind, without designating or referring to any specific 
chattel, the contract is essentially executory, whether 
it purports to be a present transfer, or a mere under- 
taking to deliver at a future period, and the right of 
property does not pass until the merchandise is deliv- 
ered to, or set apart for the purchaser.” Every con- 
tract is executory on the one side or the other until the 
party has done what he has agreed to do. 

The fact of acceptance however, asa matter of evi- 
dence, may have great weight on the question of satis- 
factory or sufficient performance. In the first place, 
it raises considerable presumption that the article de- 
livered actually corresponded with the agreement. In 
the next place, it is some evidence of a waiver of any 
defect of quality, even if the article did not so corre- 
spond, evidence of more or less force according to the 
circumstances of the case. If the goods be accepted 
without objection at the time or within a reasonable 
time afterward, the evidence of waiver, unless ex- 
plained, might be considered conclusive. But if, on 
the other hand, objection is made at the time, and the 
vendor notified of the defects, and the defects are ma- 
terial, the inference of waiver would be altogether re- 
pelled. But acceptance accompanied by silence is not 
necessarily a waiver. The law permits explanation 
and seeks to know the circumstances which induced 
acceptance. It might bethat the buyer was not com- 


petent to act upon his own judgment, orhad no oppor- 
tunity to do so, or declined to do so as a matter of ex- 





pediency, placing his dependence mainly, as he has a 


right to do, upon the warranty of the seller. Upon 
this question the facts are generally for the jury under 
the direction of the court. 

The law of waiver more commonly applies to things 
that are not essential to a substantial execution of the 
contract; often such as relate to the time, place or 
manner of performance, or that affect merely the taste 
or fancy perhaps, and are such departures from literal 
performance as do not bring loss or injury upon the 
purchaser. Baldwin v. Farnsworth, 10 Me. 414; Lamb 
v. Barnard, 16 id. 364. 

We think the rule invoked by the defendant a just 
one. Speaking generally, it isthe safer rule for both 
buyer and seller. The opposite rule imposes on either 
of them very great responsibility and risk. It might 
be ruinous toa vendee, who is in urgent need of an 
article, not to accept it, although even much inferior 
in quality to the description contained in the contract. 
Certainly it should not be considered a hardship to a 
seller to require of him a compliance with his contract 
or damages for his non-compliance. 

The present case illustrates the justness of the rule, 
if the facts are proved as the defendant alleges them. 
The plaintiffs agreed to deliver ice which they war- 
ranted should be good, clear and merchantable. Two 
cargoes were loaded for shipment to a southern port. 
Defendant furnished the vessels, though they were 
probably chartered by the plaintiffs on the defendant’s 
account. There is nothing in the charge of the judge, 
in the exceptions, or on briefs of counsel, intimating 
that the defendant ever saw the ice, either by agent or 
personally, until it arrived in Virginia, or that he was 
notified to be present or knew of the delivery at the 
time of it. It would seem to be arather stringent con- 
struction of the contract that the defendant must 
watch the loading of the cargoes, upon the penalty, if 
he failed to do so, of having to pay full price for what- 
ever defective ice might be delivered behind his back, 
after he had taken for his protection, and paying for 
it in the consideration of the contract, an agreement 
of warranty in such positive terms. Still it may be 
that the plaintiffs could legally refuse to deliver the 
ice unless the defendant after notice should be present 
to receive it. The cargoes, after reasonable passages, 
arrived in a very unmerchantable condition. There 
was no lack of objection or protest from the defend- 
ant. He wrote repeatedly and telegraphed the plain- 
tiffs, expressing his disappointment and asking their 
advice as to the disposition of the ice. But no satis- 
factory answer came. What should hedo? There 
was no possibility of re-shipment, nor could the ice be 
preserved in that climate without the protection that 
his own ice-houses would afford for such purpose. 
Storage in any ordinary manner could not possibly 
save the property. Hestored the ice and sold it by 
enterprising expedients as rapidly as possible. He al- 
leges that it was late spring ice, of poor texture and in 
proximately worthless condition when shipped from 
Maine. If that can be shown by witnesses and in court 
at the home of the plaintiffs, it would seem to be jan 
injustice if the defendant is not permitted tomake the 
defense. 

Mr. Benjamin (Sales [3d Am. ed.], p. 888) in allusion 
to the buyer’s remedies after receiving possession of 
the goods, says he has three remedies against the sel- 
ler for a breach of the warranty of quality. First, the 
right to reject the goods if the property in them has 
not passed to him. Second, a cross-action for dam- 
ages for the breach. Third, the right to plead the 
breach in defense to an action by the vendor, so as to 
diminish the price. These remedies are mentioned 
without any distinction between kinds of sales. The 
propositions are general, without any intimation that 
the procedure does not apply to warranties in execu- 
tory sales. Inthetext such a distinction is not even 
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noticed. In the notes to the text however it is re- 


marked by the American editor that there are New 
York decisions inconsistent with the rule stated in the 
text. The first of these remedies, that of rejecting the 
goods, seems especially applicable to executory and in- 
applicable to executed sales, because it precedes ac- 
ceptance, while in executed sales there has been 
acceptance and the title has passed. It is only in ex- 
ecutory contracts and contracts that are merely prima 
facie executed that the title has not passed. 

Mr. Benjamin states further that the buyer’s reme- 
dies are not dependent on his return of the goods, nor 
is he bound to give notice to the vendor, ** but,’ he 
adds, *‘a failure to return the goods, or complain of 
the quality raises a strong presumption that the com- 
plaint of defective quality is not well founded.”’ Prof. 
Parsons, in the text and notes of his work on Con- 
tracts, lays down the same legal propositions that Mr. 
Benjamin does, making not a word of allusion to there 
being any difference in the application of them be- 
tween sales executed and sales executory. He also 
states that if the buyer accepts goods inferior to 
such as are stipulated for, his continued possession 
without complaint will bea presumption against him 
on the question of damages. Pars. Cont. (6th ed.) *591, 
and notes. 

Mr. Smith, in Leading Cases, in notes to the cases of 
Chandelor v. Lopus, discusses and fully indorses the 
same rules, as deducible from the authorities, and he 
and the editors in the last American edition of that 
work cite and compare a great many of the decided 
cases on the subject, and they give no recognition toa 
distinction between executed and executory contracts 
in the application of such remedies. We quote a few 
passages from their comments: ‘‘ When specific prop- 
erty is referred to, still if the reference be through the 
medium of a sample, the contract will be so far execu- 
tory as to fail of effect unless the bulk of the com- 
modity corresponds with the sample.” ‘Nor wili his 
(buyer's) right to indemnity or compensation neces- 
sarily end on his acceptance and use of the goods with 
full knowledge of the defect, but he will be entitled to 
bring suit on the contract, and receive damages for the 
breach of the implied engagement that the bulk of the 
commodity should correspond with the sample ex- 
hibited at the time of the sale.’’ In the case at bar 
there was an ideal or descriptive sample, a description 
equivalent to the exhibition of asample. There can 
be no doubt that if the vendee may bring an action of 
his own on tbe contract, he can as well defend against 
an action brought ppon the contract by tbe vendor. 
“The right of the vendee to rely on the breach of war- 
ranty, or a failure to comply with the terms of an ex- 
ecutury contract, as a defense to an action for the pur- 
chase-money may now be regarded as established in 
England and in most of the courts in this country.” 
“The course of decision at the present day tends to- 
ward the position that a partial failure of consideration 
may be given in evidence in mitigation of damages, 
even when the original contract remains in full force, 
and the suit is expressly or impliedly founded upon 
it.” “In the case of Withers v. Greene, 9 How. 203, the 
Supreme Court of the United States receded from the 
ground taken in Thornton v. Wynn, 12 Wheat. 183, by 
holding that a partial failure of consideration growing 
out of fraud or breach of warranty, may be set up asa 
defense to an action brought by the vendor. The same 
rule applies to sales under an executory contract, or 
by sample, and the buyer may rely on the deficiency of 
value resulting from the failure of the property sold to 
correspond with the terms of the contract, as a reason 
why he should not be compelled to pay the price in 
full. Mandel v. Steel, 8 Mees. & W. 858; Babcock v. 
Trice, 18 I. 420; Dailey v. Green, 15 Peun. St. 118.” 

We are unable to find in the English cases much 
support for any discrimination in the application of 





the above doctrine between sales executed and sales 
executory, although very many of the modern Eng- 
lish cases arise out of sample sales and other contracts 
of an executory nature. The principal support for it 
is found in some of the New York cases and in thoge 
of « few other States that have followed the lead of 
the New York court in this respect. There are cages 
which hold to a modification of some of these forms 
of remedy, having 10 bearing however on the decision 
of the present cuse. Some courts have held that are 
jection or rescission is not allowable if the goods ten. 
dered are of the kind or species contracted for, even 
though the quality beinferior. Butin this State the 
doctrine of rescission in cases of warranty has been 
fully established. Marston v. Knight, 29 Me. 341. In: 
a few cases there is a leaning toward the doctrine that 
an acceptance becomes a waiver after a long-continued 
acquiescence on the part of the vendee. Smith Lead. 
Cas. (8th ed.), vol. 1, part 1, pp. 324, 326, 360, 362, et 
seq. 

It is noticeable that in the more modern English 
cases the court have preferred to regard executory 
contracts as based upon a condition precedent rather. 
than upon warranty. No essential difference of 
remedy follows from it, though a different style of 
pleading may be apposite. Instead of a breach of 
warranty and a suit upon warranty, it becomes, on the 
new idea, a failure to perform a condition precedent 
aud a suit onthe contract. In Leading Cases, before 
cited, the commentator expresses the theory in anal- 
ternative way in these words: ‘“‘ The right of a vendee 
to rely on the breach of a mere warranty, or a failure 
to comply with the terms of an executory contract, as 
a defense to au action for the purchase-money may 
now be regarded as established in England, and in 
most of the courts in this country.”’ But the editor 
at thesame time says (p. 334) that ‘such cases have 
generally proceeded on the ground of an express orim- 
plied warranty.” See also in vol. 2, part 1, Smith’s 
Lead. Cas., the discussion under case of Cutter v. 
Powell, at pp. 18, 20, 22, et seq. Mr. Benjamin inclines 
to the view taken in the English cases, quoting Lord 
Abinger as deprecating the prevalent habit of treating 
a condition precedent as a warranty. Other writers 
incline favorably toward the views of Lord Abinger as 
expressed by him in the case of Chanter v. Hopkins, 4 
Mees. & W. 399, although admitting that the prevail- 
ing theory continues the other way. 

The length of this opinion reasonably precludes 
further discussion of points that may be regarded as 
merely theoretical. Whether in the present case it be 
acondition ora warranty, and that might be at the 
election of the defendant to determine as he pleased, 
we think the defense set up to the action should have 
been heard upon the ground of a breach of condition, 
or of warranty, or upon both grounds. 

The main question for our decision has not been the 
subject of much discussion in our own State, although 
the principle involved has been acted on in a great 
number of instances, and there have been judicial ex- 
pressions and rulings affecting it. In Folsom v. Mus- 
sey, 8 Me. 400, it is allowed that evidence of considera- 
tion may be received in actions between the parties to 
a contract, to reduce the damages. In Herbert v. Ford, 
29 Me. 546, the doctrine is approved. Rogers Vv. 
Humphrey, 39 id. 882, directly applies to the present 
facts. It is there held that ‘‘when a party seeks to 
recover payment for articles delivered under a special 
contract which he has not fully performed, the dam- 
ages suffered by such breach may legally be deducted 
in the same suit.”” The case of Peabody v. Maguire, 
79 Me. 572, in its effect sustains the same principle. It 
is there decided that in a conditional sale the mere 
fact of delivery by the vendor without perform- 
ance by the vendee, nothing being at the time said 
about the condition, might afford presumptive evi- 
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dence of the waiver of the condition, but that the fact 
may be explained and controlled, and whether it be a 
waiver of the right of title or not would be a question 
of fuct to be ascertained from the testimony. So iu 
the present case whether acceptance be a waiver of 
the full performance of the condition precedent or not 
jslikewise a question to be settled upon testimony. 
The position of parties is reversed in the two cases, but 
the principle is the same. 

The first case in this country, except a Maryland de- 
cision to the same effect, and perhaps the leading case 
jn the recognition of the principle that affirmation of 
quality establishes warranty, is Hastings v. Lovering, 2 
Pick. 214, where oil then in Nantucket was sold to be 
delivered in Boston in ten days, the vendor describing 
the same to be “‘ prime winter oil.” That was in fact 
as much of an executory contract as is the one under 
discussion, although not in form such. The point was 
taken in the trial that the contract although executory 
was settled by a bill of parcels given at delivery, the 
executory agreement having no further effect. But 
the court overruled the position. The case is effective 
on the present question as showing that acceptance 
has no greater effect as an estoppel in executory than 
in executed sales. Other Massachusetts cases bear, 
either directly or indirectly, upon the question. In 
none of them is there any judicial utterance indicat- 
ing that executory and executed sales do not on this 
question stand alike. Verley v. Balch, 23 Pick. 283; 
Dorr v. Fisher, 1 Cush. 215; Henshaw v. Robins, 9 
Metco. 83; Mixer v. Coburn, 11 id. 559; Morse v. 
Brackett, 98 Mass. 205. Several Connecticut cases that 
are often cited as supporting the theory that descrip- 
tion imports warranty, and that the defendant may 
recoup damages for a breach of contract if the vendor 
brings a suit, were cases of executory contracts or 
sales. McAlpin v. Lee, 12 Conn. 129; Kellogg v. Dens- 
low, 14 id. 411. And of the same character is the lead- 
ing case in the Supreme Court of the United States on 
the same question. Lyon v. Bertram, 20 How. 150. In 
that case the vendur was to deliver a cargo of flour 
within three weeks, the price to be according to an 
inspection to be made at delivery. The contract was 
inform a sale, but in effect a contract for future sale 
aud delivery. The same deduction may be made from 
the cases of so many of the States that the rule may be 
fairly characterized as general. And the same result 
is produceable from the English cases. 

The New York court held in earlier cases that war- 
rantyin an executory contract did not in ordinary 
circumstances survive delivery and acceptance. But 
the doctrine grew up from the theory of law, main- 
tained for a great while by that court, that description 
of quality is not a warranty of quality. In Leading 
Cases, before cited, it is said, in distinguishing the 
New York theory from that of Massachusetts and 
Pennsylvania: ‘“* The authorities in New York assume 
that calling a thing by a particular name, or designat- 
ing as of a certain quality, is no evidence of a war- 
ranty or contract that it should be as described.” Cer- 
tainly a thing cannot survive that does not exist. 
Wilde, J., in Marshall v. Robins, 9 Metc. 90, declared 
upon that ground that the authorities in New York 
Were without influence upon the question of effect of 
acceptance in Massachusetts, saying: ‘‘ Opposed to 
these authorities are the cases in New York; but these 
were determined on the assumption that there was no 
warranty express or implied, and they therefore have 
no bearing on the question as to the effect of the in- 
Spection of the goods sold by the purchaser.” 

The last-named rule of the New York cases was 
found to be so much at variance with the authorities 
elsewhere, that in the case of White v. Miller, 71 N. 
Y. 118, all previous cases which held that warranty did 
hot follow from description of quality, were overruled. 

a8 a patural if not necessary consequence thereof, 





the tendency of that court seems in later cases to have 
been progressive toward the adoption of the other rule 
that acceptance in cases of executory sales with war- 
ranty does not preclude the vendee from afterward 
claiming damages against the vendor for a breach of 
the warranty, if the court has not already arrived 
at that point. There are late cases, in that State, of 
express warranties, the doctrine of which seems to’ 
completely vindicate the position of the defendant in 
the present case, even should he be obliged to stand or 
fall upon the interpretation of the law of his contract 
according to the New York authorities. In Brigg v. 
Hilton, 99 N. Y. 517, and in Fairbank Canning Co. v. 
Metzger, 118 id. 260, it is declared that an express un- 
dertaking to deliver in the future articles of a certain 
quality was an express warranty of such quality when 
the articles were afterward delivered, a warranty that 
survived an acceptance of the articles delivered; and 
that the rule would be the same whether the goods 
were in existence at the time of contract of sale or 
were to be manufactured. 

Upon the authority of these cases the contract in 
the case at bar contains an express warranty. An ex- 
press undertaking to produce a thing is an express 
warranty of the thing produced. 

Exceptions sustained. 


WALTON, VirGIN, LIBBEY, HASKELL and WHITE- 
HOUSE, JJ., coucurred. 


——_.—_—_—_——. 


STOCKBROKERS — INNOCENT SALE OF 
STOLEN STOCK—LIABILITY TO OWNER. 


SUPREME COURT OF CALIFORNIA, JULY 1, 1891. 


Swim v. WILson.* 

A stockbroker is liable to the owner for the value of mining 
shares received for sale from one who had stolen them, 
although he acted in good faith without notice, and paid 
the proceeds to the thief, relying on his representations 
of ownership. 


N bank. Appeal from Superior Court, city and 
county of San Francisco; Johu Hunt, J. 


Wilson & Wilson, for appellant. 
Tilden & Tilden, for respondent. 


DeHAveEN, J. The plaintiff was the owner of one 
hundred shares of stock of a mining corporation, is- 
sued to one H. B. Parsons, trustee, and properly in- 
dorsed by him. This stock was stolen from plaintiff 
by an employee in his office, and delivered for sale to 
the defendant, who was engaged in the business of 
buying and selling stocks on commission. At the time 
of placing the stock in defendant’s possession, the 
thief represented himself as its owner, and the defend- 
ant,relying upon this representation, in good faith, and 
without any notice that the stock was stolen, sold the 
same in the usual course of business, and subsequently, 
still without any notice that the person for whom he 
had acted in making the sale was not the true owner, 
paid over to him the net proceeds of such sale. There- 
after the plaintiff brought this action to recover the 
value of said stock, alleging that the defendant had 
converted the same to his own use, and, the facts as 
above stated appearing, the court in which the action 
was tried gave judgment against defendant for such 
value, and from this judgment, and an order refusing 
him a new trial, the defendant appeals. It is clear that 
the defendant’s principal did not by stealing plaintiff's 
property acquire any legal right to sell it, and it is 
equally clear that the defendant, acting for him and 
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us his agent, did not have any greater right, and his 
act was therefore wholly unauthorized, and in law was 
a conversion of plaintiff's property. ‘It is no defense 
to an action of trover that the defendant acted as the 
agent ofanother. If the priucipal is a wrong-doer the 
agent is a wrong-doer also. A person is guilty of a 
conversion who sells the property of another without 
authority from the owner, notwithstanding he acts un- 
der the authority of one claiming to be the owner, and 
is ignorant of such person's want of title.” Kimball v. 
Billings, 55 Me. 147; Coles v. Clark, 3 Cush. 399; Koch 
v. Branch, 44 Mo. 542. In Stephens v. Elwall, 4 Maule 
& S. 259, this principle was applied where an innocent 
clerk received goods from an agent of his employer, 
and forwarded them to such employer abroad; and in 
rendering his decision on the case presented, Lord El- 
lenborough uses this language: ‘The only question 
is whether this is a conversion in the clerk, which un- 
doubtedly was soin the master. The clerk acted un- 
der an unavoidable ignorance and for his master’s ben- 
efit, when he sent the goods to his muster; but never- 
theless his acts may amount to a conversion, for a 
person is guilty of a conversion who intermeddles 
with iny property and disposes of it, and itis no ans- 
wer that he acted under the authority of another, who 
had himself no authority to dispose of it.””. To hold 
the defendant liable, under the circumstances dis- 
closed here, may seem upon first impression to bea 
hardship upon him. But it isa matter of every-day 
experience that one cannot always be perfectly secure 
from loss in his dealings with others, and the defend- 
ant here is only in the position of a person who has 
trusted to the honesty of another, and has been de- 
ceived. He undertook to act as agent for one whom 
it now appears was a thief, and,'relying on his represen- 
tations, he aided his principal to convert the plaintiff's 
property into money,and it is no greater hardship tore- 
quire him to pay to the plaintiff the value of this prop- 
erty than it would be to take itaway from the innocent 
vendee who purchased and paid for{it. And yet it 
is universally held that the purchaser of stolen chat- 
tels, no matter how innocent or free from negligence 
in the matter, acquires no title to such property as 
against the owner, and this rule has been applied in 
this court to the innocent purchaser of shares of stock. 
Barstow v. Mining Co., 64 Cal. 388; Sherwood v. Min- 
ing Co., 50 id. 413. 

The precise question involved here arose in the case 
of Bercich v. Murye, 9 Nev. 312. In that case, as here, 
the defendant was a stockholder who had made a sale 
of stolen certificates of stock for a stranger, and paid 
him the proceeds. He was held liable, the court in the 
course of its opinion saying: ‘It is next objected that, 
as the defendant was the innocent agent of the person 
for whom he received the shares of stock, without 
knowledge of the felony, no judgment should have 
been rendered against him. It is well settled that 
agency is no defense to an action of trover, to which 
the present action is analogous.’’ The same conclusion 
was reached in Kimball v. Billings, 55 Me. 147, the 
property sold in that case by the agent being stolen 
government bonds, payable to bearer. The court there 
said: ‘“ Norisit any defense that the property sold 
was government bonds payable to bearer. The bona 
fide purchaser of a stolen bond payable to bearer might 
perhaps defend his title against even the true owner. 
But there is no rule of law that secures immunity to 
the agent of the thief in such cases, nor to the agent 
of one not a bona fide holder. * * * Theruleof 
law protecting bona fide purchasers of lost or stolen 
notes and bonds payable to bearer has never been ex- 
tended to persons not bona fide purchasers, nor to their 
agents.’’ Indeed we discover no difference in principle 
between the case at bar and that of Rogers v. Huie, 1 
Cal. 571, in which case Bennett, J., speaking for the 





— 
stolen property is liable for the conversion to the 
extent as any other merchant or individual.  Thigiy 
so both upon principle and authority. Upon Principle, 
there is no reason why he should be exempted from 
liability. The person to whom he sells, and who hay 
paid the amount of the purchase-money, would bg 
compelled to deliver the property to the true owner or 
pay him its full value; and there is no more hardship 
in requiring the auctioneer to account for the value of 
the goods than there would be in compelling the right 
owner to lose them, or the purchaser from the ano. 
tioneer to pay for them.” It is true that this same 
case afterward came before the court, and it was held 
in an opinion reported in 2 California, 571, that an aug. 
tioneer, who in the regular course of his business re. 
ceives and sells stolen goods, and pays over the pro 
ceeds to the felon, without notice that the goods were 
stolen, is not liable to the true owner as for a conver. 
sion. This latter decision however cannot be sustained 
on principle, is oppo sed to the great weight of author. 
ity and has been practically overruled in the later case 
of Cerkel v. Waterman, 63 Cal. 34. In that case the de. 
fendants, who were commission merchants, sold a 
quantity of wheat, supposing it to be the property of 
one Williams, and paid over to him the proceeds of the 
sale before they knew of the claim of the plaintiffin 
that action. There was no fraud or bad faith, but the 
court held the defendants there liable for the conver. 
sion of the wheat. In this case it was the duty ofthe 
defendant to know for whom he acted, and, unless he 
was willing to take the chances of loss, to have satisfied 
himself that his principal was able to save him harm- 
less if in the matter of his agency he incurred a lia 
bility by the conversion of property not belonging to 
such principal. 
Judgment and order affirmed. 


We concur: 
STEIN, JJ. 


We dissent: 


GAROUTTE, MCFARLAND, SHARP- 


Beatty, Ch. J.; Paterson, J. 


—_——_.—__—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


INSURANCE—CONDITIONS OF POLICY—FAILURE 10 
PAY PREMIUM NOTE—WAIVER.—The policy of fire in- 
surance contained a clause, if the assured failed to pay 
his premium note at the time specified, then the policy 
should cease to bein force, and remain null and void 
during the time the note remains unpaid after ma- 
turity, and that the payment of the premium revives 
the policy, and makes it good for the balance of the 
term. The premium note matured before the loss com- 
plained of, and had never been fully paid. Held, that 
the company was not liable. It is but fair and just 
that, while the insured is in default of the payment of 
his note, the company should not be liable for loss 
when the parties have so agreed. We have no right to 
make a new contract for them, or refuse to enforcethe 
one they have made. ‘To hold that the policy was in 
force at the time of the fire would be to set aside and 
disregard the plain stipulation of the parties. Gorton 
v- Insurance Co., 39 Wis. 121; Shakey v. Insurance Co., 
44 Iowa, 540; Garlick v. Insurance Co., id. 553; Wall 
v. Insurance Co., 36 N. Y. 157; Williams v. Insurance 
Co., 19 Mich. 457; Curtin v. Insurance Co.(Cal.), 21 Pac. 
Rep. 370. There was some evidence offered for the 
purpose of showing that the company waived the terms 
of the policy in regard to the payment of the premium 
note, but such evidence, under the pleadings 48 
framed, could not avail the defendant in error. The 
issue was squarely presented by the pleadings whether 
or not the note was paid. We doubt not that the stip- 
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waiver is relied upon it must be pleaded. Zinck v. In- 
gurance Co., 60 Iowa, 266; Welsh v. Insurance Co. 
(lowa), 32 N. W. Rep. 369; Mehurin v. Stone, 37 Ohio 
St. 68; Palmer v. Sawyer, 114 Mass. 13; Nichols v. Lar- 
kin, 79 Mo. 264. The policy provides that loss will be 

“upon receipt of proper proofs at its Chicago of- 
fice.” It also provides that, ‘in case of loss or dam- 
age, the assured shall forthwith give notice of said loss 
in writing to the company.” The evidence shows that 
the insured immediately after the fire notified, in 
writing, the company of the loss, but it does uot ap- 
pear that he ever furnished the preliminary proofs of 
Joss. The existence of a loss has not at any time been 
denied by the company. In fact it is admitted by 
the answer under which the case was tried that the 
house was totally destroyed. The company has at all 
times insisted, and now insists, that it was not liable 
forthe loss, on the ground that the policy was not 
then in force, by reason of the failure of the insured 
topay his premium note. The plaintiff in error, by 
denying all liability, dispensed with the necessity of 
farnishing proofs of loss. Carson v. Insurance Co., 62 
fowa, 483; Union v. Whitt, 36 Kans. 760; King v. In- 
surance (o., 58 Wis. 508; *Tayloe v. Insurance Co., 9 
How. 390; Insurance Co. v. Lippold, 3 Neb. 391. Sup. 
Ct. Neb., July 1,1891. Phenix Ins. Co. v. Bachelder. 
Opinion by Norval, J. 


JuRISDICTION—F EDERAL COURT—NEGOTIABLE IN- 
sTRUMENT.—A bill of exchange drawn by a corpora- 
tion in favor of itself, and by it indorsed in blank, is 
payable to bearer, within the meaning of the statute 
restricting the jurisdiction of circuit courts in actions 
on negotiable instruments. The rule in regard to 
commercial paper is to the effect that a bill or note 
made by a person payable to himself or to his order, if 
indorsed by him and delivered to another person, be- 
comes ia legal effect payable to the bearer, and may be 
so treated and declared on. They are designed to en- 
able the holder to pass them without indorsement, and 
itseems to be simply a roundabout way of making the 
bill or note payable to bearer. Tied. Com. Paper, § 20; 
Daniel Neg. Inst., § 130; Bank v. Alley, 79 N. Y. 536. 
In Tiedeman on Commercial Paper the author says: 
“In order that commercial paper may be negotiated 
without indorsement, and the consequent liability of 
indorsers, and yet avoid the commercial discredit of 
an indorsement ‘without recourse,’ it has become 
quite common for bills and notes to be made payable 
to the order of the drawer or maker, so that the 
named payee is the same person as the drawer or 
maker. The drawer or maker then indorses it in 
blank, and it is then transferred as if it had been made 
payable to bearer. Of course two parties, distinct and 
separate, are as necessary to the negotiation of a bill or 
note as they are to the making of any other con- 
tract. In consequence of this necessity, it was once 
supposed that a note or bill would be invalid if the 
payee and the maker or drawer were one and the same 
person. But while it is manifest that such a bill or 
note is valueless, until it has been transferred by in- 
dorsement to another person, because there has been 
no delivery, and consequently not 2 complete contract, 
4&8 soon as it has been indorsed and delivered to the 
purchaser there are two distinct, separate parties to 
the contract, and the paper may be sued on as if origi- 
nally made payable to bearer.” In the light of these 
authorities, Lam of opinion that the bills of exchange 
must be treated and considered as having been made 
payable to bearer, and having been made by a corpo- 
Tation it follows that this court has jurisdiction of the 
ease by the express provision of the statute above 
cited. Newgass v. New Orleans, 33 Fed. Rep. 196; Rol- 
lins v. Chaflee Co., 34 id. 91; Wilson v. Knox Co., 43 
id. 481; Barnum v. Caster Co., 34 id. 91. The conelu- 
sion is not, as argued by defendant, opposed by any 











principle announced in Rollins v. Chaffee Co. There 
the court said: ‘* The warrants being payable to the 
order of a person named therein, and passing only by 
indorsement, in the absence of averment that the as- 
signors were qualified to sue in this court, we are with- 
out jurisdiction.”” In that case the warrants were not 
made payable to the maker, and by it indorsed, but 
were made payable to another person. Here the bills 
were made payable to the maker, and by it indorsed 
in blank, and then delivered, and the bills as thus de- 
livered under the rules applicable to commercial pa- 
per, must be treated as having been made payable to 
bearer. This case comes within the rule of Barnum 
v. Caster Co., supra, where “ the warrants, being pay- 
able to bearer, and made by a corporation, appear to 
be within the exception of the statute.” The demur- 
rer is overruled. Circ. Ct., N. D. Cal., February, 1891. 
Bank of British North America vy. Barling. Opinion by 
Hawley, J. 46 Fed. Rep. 357. 


LANDLORD AND TENANT—HALLWAYS NOT LEASED— 
DUTY TO LIGHT—CONTRIBUTORY NEGLIGENCE.—One 
who lets offices in a building, and retains control of 
the halls, entries and stairways, is bound to use rea- 
sonable care that the same are safe at all times for per- 
sons who are lawfully using the premises, and is liable 
to one who was injured, without negligence on her 
part, by reason of failure to properly light the stair- 
way. (2) It was not contributory negligence for the 
plaintiff to use the stairway, though she knew it to be 
dark, and was cautioned to use care, when the elevator 
had stopped running, and there was no other way of 
getting out of the building. Sup. Jud. Ct. Mass., 
Suffolk, June 29, 1891. Marwedel v. Cook. Opinion by 
W. Allen, J. 


LIBEL—PRIVILEGED COMMUNICATIONS—SOLV ENCY 
OF SURETY.—A communication made by the cashier of 
a bank to a stockholder with reference to the solvency 
of the plaintiff, who was surety upon an official bond 
to the bank, is privileged, and it is not necessary, to 
justify the communication, that it be in response to 
aun inquiry made by the stockholder. The term 
“ privilege,” as applied to a commuhication alleged 
to be libellous, means simply that the circumstances 
under which it was made are such as to repel the le- 
gal inference of malice, and to throw upon the plaintiff 
the burden of offering some evidence of its existence 
beyond the falsity of the charge. This court, in King 
v. Patterson, 49 N. J. Law, 419, declared “‘ that a com- 
munication, made bona fide, upon any subject-matter 
in which the party communicating has an interest, or 
in reference to which he has a duty, is privileged, if 
made to a person having a corresponding interest or 
duty, although it contain criminatory matter which, 
without this privilege, would be actionable.’ In the 
case cited the learned judge who delivered the opinion 
of the court referred with approbation to Lawless v. 
Anglo-Egyptian, etc., Co., L. R., 4 Q. B. Div. 262, and 
to Railroad Co. v. Quigley, 21 How. 202. The first of 
these cases was an action for libel against a corpora- 
tion for publishing a report made to the company by 
auditors, in their ‘audit of the manager’s account, re- 
flecting upon the plaintiff. The report was submitted 
at a general meeting of the shareholders of the com- 
pany, and under a resolution of the meeting was 
printed and circulated among the shareholders. The 
court held that, inasmuch as it was the interest of all 
the shareholders to be informed of the report, the pub- 
lication was privileged on the ground, as Mellor, J., 
said, “that to print the report was a necessary and 
reasonable mode of communicating it to all the share- 
holders, who must be more or less numerous.” In the 
second case a report made to stockholders in writing, 
and printed, with respect to the capacity and skill of 
one of the company’s employees, was held to be a 
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privileged communication. In Waller v. Lock, 45 L. 
T. (N. S.) 243, Jessel, M. R., says: “If an answer is 
given in the discharge of a social or moral duty, orif the 
person who gives it thinks it to be so, that is enough. 
It need not even be an answer to an inquiry, but the 
communication may be a voluntary one.’ Ct. Er. and 
App., N. J., June 16, 1891. Rothholz v. Duncan. Opin- 
ion by Van Syckel, J. 


MARRIAGE—FOREIGN DIVORCE—RIGHT TO REMARRY. 
—Where the husband obtains a divorce from his wife 
for her fault, by a decree of the court of another State 
which prohibits the wife from remarrying, the wife 
still residing here, held, that the prohibition to re- 
marry is in the nature of the penalty, and has no force 
as a disability to remarry in another State. Such dis- 
ability does not attach to the person of the wife in 
this State. Held, also, that the prohibition upon the 
guilty party to remarry, by the statute of this State, 
does not attach in such case. This rule is held in many 
courts. Cox v. Combs, 8 B. Monr. 231; People v. 
Chase, 28 Hun, 310; Ponsford v. Johnson, 2 Blateaf. 
51; Moore v. Hegeman, 92 N. Y. 521; Van Voorhis v. 
Brintnall, 86 id. 18; Thorp v. Thorp, 90 id. 602; Van 
Storch v. Griffin, 71 Penn. St. 240; Com. v. Lane, 113 
Mass. 458. Nor does the prohibition upon the guilty 
party to remarry by the statute of this State attach to 
the wife. Our statute applies only to divorces granted 
by the courts in this State. It has no reference to a 
decree granted in another State. Bullock v. Bullock, 
122 Mass. 3. Me. Sup. Jud. (t., March 12, 1891. Jn- 
habitants of Phillips v. Inhabitants of Madrid. Opinion 
by Libbey, J. 


HUSBAND’S AGENCY—PAINTING WIFE'S HOUSE 
— EVIDENCE.— Where a husband contracts for the 
painting of a house belonging to his wife, who se- 
lects the colors, and is livingin the house at the time 
it is painted, a finding of an auditor that the husband 
acted as agent for bis wife will not be disturbed, al- 
though he testified that he expected to pay for the 
painting from his own money, and the wife testified 
that she had no money to pay for the painting, and 
never expected to dv so. Westgate v. Monroe, 100 
Mass. 227; Garduer v. Bean, 124 id. 347; Lovell vy. Wil- 
liams, 125 id. 439; Arnold v. Spurr, 130 id. 347; 
Wheaton v. Trimble, 145 id. 345; Jefferds v. Alvard, 
151 id. 94. The fact that, after the plaintiff had been 
told that the house belonged to defendant, he made 
out his bill against the husband, while perhaps evi- 
dence of an intention to look to the husband alone, 
was not absolutely conclusive of such a purpose, and 
ofan abandoumeut of any claim against the defend- 
ant. Gardner v. Bean, 124 Mass. 347; Raymond v. 
Crown & Eagle Mills, 2 Metc. (Mass.) 319. Sup. Jud. 
Ct. Mass., June 26, 1891. Dyer v. Swift. Opinion by 
Morton, J. 





MASTER AND SERVANT—DISSOLUTION OF PARTNER- 
SHIP—TERMINATION OF CONTRACT OF EMPLOYMENT. 
—The dissolution of a copartnership by the death of a 
partuer terminates a contract of employment for a 
year between the firm and a salesman, under the Civil 
Code of California, section 1996, providing that every 
employment in which the power of the employee is 
not coupled with an interest in the subject, is termi- 
nated by notice to him of the death of the employer, 
and if the surviving partners retain him to assist in 
winding up the affairs of the partnership without an 
express agreement, the implied contract is only for 
such time as bis services may be needed, and at such a 
salary as his services may be reasonably worth. Wood 
Mast. & Serv. 165; Whart. Cont., § 322; Civ. Code, 
$$ 1996, 1997; Tasker v. Shepherd, 6 Hurl. & N. 575; 
Farrow v. Wilson, L. R., 4 C. P. 744. Cal. Sup. Ct., 
Juve 23, 1891. Louis v. Elfelt. Opinion by Van- 
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NEGLIGENCE — EVIDENCE — SUBSEQUENT PRECAY. 
TIONS.—In an action against a canal company for fajl- 
ure to shore up a bank properly, in consequence of 
which it fell, killing an employee, plaintiff's husband, 
working in atrench thereunder, evidence of precay- 
tions taken by defendant after the accident is incom. 
petent as an admission that such precautions were 
needed at the time of the accident. The plaintiff coy- 
tends that, when an accident has happened throug 
the alleged negligence of a person, the subsequent acts 
of this person in taking additional precautions to pre. 
vent other accideuts are admissible in evidence in ay 
action against him for the injuries occasioned, for the 
purpose of showing that such precautions were needed 
at the time of the accident. If such acts are admissible 
it must be on the ground that the conduct of the per. 
son amounts to an admission of negligence, and this js 
the ground upon which such evidence has been some. 
times held to be admissible. Railroad Co. y. Hender. 
son, 51 Penn. St. 315; Railroad Co. v. McElwee, 67 id. 
311; McKee v. Bidwell, 74 id. 218. And in Daley, 
Railroad Co., 73 N. Y. 468, it is said by Mr. Justice 
Rapallo, speaking of repairs made by a railroad cor- 
poration immediately after an accident: ‘In sucha 
case the making of the repairs may be regarded as 
some evidence that they were needed, and conse- 
quently that the road was out of repair.’’ This re- 
mark was however obiter, ana although in accord with 
some decisions of the Supreme Court of the State of 
New York, which we need not further refer to, is con- 
trary to what is now the well-established doctrine of 
the Court of Appeals of that State, as will presently 
appear. The Pennsylvania doctrine was at first fol- 
lowed by the Supreme Court of Minnesota. O’ Leary 
v. Mankato, 21 Minn. 65; Phelps v. Mankato, 23 id. 
276; Kelly v. Railroad Co., 28 id. 98. But these cases 
were deliberately overruled in Morse v. Railroad (o., 
30 Minn. 465, in an elaborate opinion, in which the 
question is fully and carefully considered. Such evi- 
dence has also been held to be inadmissible by the 
highest tribunals in New York, Connecticut, Indiana, 
Illinois and Jowa. Dougan v. Transportation Co., 56 
N. Y. 1; Baird v. Daly, 68 id. 547; Corcoran v. Peeks- 
kill, 108 id. 151; Nalley v. Carpet Co., 51 Conn, 524; 
Railroad Co. v. Clem, 123 Ind.15; Hodges v. Percival 
(Ill.), 28 N. E. Rep. 423; Cramer v. Burlington, 45 Iowa, 
627; Hudson vy. Railroad Co., 59 id. 581. See also Hart 
v. Railway Co., 21L. T. (N. 8.) 261. In a recent case 
in this Commonwealth (Menard v. Railroad Co., 150 
Mass. 386) the plaintiff was struck by a locomotive en- 
gine of the defendant at a highway crossing. At the 
time of the accident no flagman was stationed there, 
but the jury when they took a view found one there. 
The plaintiff's counsel in argument proposed to com- 
ment upon this fact, and was stopped by the court. 
On exceptions, this action of the court was held to be 
correct, and Mr. Justice Knowlton, in delivering the 
opinion of the court, said: ‘The defendant's method 
of managing its business before, or after, or at the 
time of the accident was not evidence of what due care 
required. ‘The defendant, or any other corporation, 
might at any time do more or less, in some particular, 
than a reasonable regard for the safety of the pub- 
lic demanded. Its adoption of a particular safeguard 
at any time, whether an accident bad previously oc- 
curred or not, could not be deemed an admission that 
taking any less precaution would be negligence, any 
more than its use of a more dangerous system would 
indicate that it considered that reasonably safe.” The 
plaintiff relies upon the case of Readman v. Conway, 
126 Mass. 374, where the fact that the defendants re- 
paired a platform, after an injury occasioned to the 
plaintiff by a defect therein, was held to be admissible 
asan admission “that it was their duty to keep the 
platform in repair.” This case is readily distinguish- 
able from the case at bar. The defendants were the 
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owners of a building containing a number of shops, 
each let orally to a separate tenant. The building 
stood back from a street, and had a wooden platform 
jn front of it, which extended to the sidewalk of the 
street. The question was whether the landlords or the 
tenants were bound to keep the platform in repair. 
The act of the defendants in making the repairs was 
an act of dominion exercised by them which the jury 
might well find was inconsistent with their defense 


that the tenants were under an obligation to keep the - 


platform in repair. For the same reason the fact that 
acity makes repairs upona highway after an accident 
thereon has been held to be admissible to show an ac- 
ceptance of the highway as dedicated. Manderschid 
y. Dubuque, 29 Iowa, 73. See also Sewell v. Cohoes, 75 
N. Y. 54; Lafayette v. Weaver, 92 1nd. 477. The plain- 
tiff further contends that, if this evidence was not ad- 
missible in an action at common law, it was admissible 
in an action under the statute of 1887, chapter 270, be- 
cause by section 3 the amount of compensation, in case 
of death, is to be assessed ‘* with reference to the de- 
gree of culpability of the employer herein, or the per- 
son for whose negligence lie is made liable.” But if 
the evidence is not admissible to show culpabiiity, we 
fail to see how it can be admissible to show the degree 
of culpability. Sup. Jud. Ct. Mass., June 26, 1891. 
Shinners v. Proprietors of Locks and Canals on Merri- 
mack River. Opinion by Lathrop, J. 


NEGLIGENCE—HOSPITAL’S DUTY TO PATIENT.—One 
H., plaintiff's intestate, was received as a patient in 
defendant’s hospital for treatment, and submitted to 
an operation, which was apparently successful, but in 
the early morning four days later, while temporarily 
insane, she arose unobserved from her bed in the 
ward, leaped from a window and was killed. An ac- 
tion was brought to recover damages, and on the trial 
it was shown that in the ward at the time there were 
nineteen patients and one nurse; the physician had 
seen intestate every day and found nothing wrong. 
About 1 A. M. the nurse's attention was called to the 
fact that she was trying to get out of bed. She quitted 
her, reported it to the physician, who gave her a seda- 
tive, after which she was quiet. About 4 A. M. the 
nurse passed her bed and she was apparently asleep, 
then hearing a noise, went to see what it was, return- 
ing, found intestate’s bed empty; there was no lack 
of skill shown in the surgeon who performed the ope- 
ration, the house physician, or of capacity in the 
nurse. Held, that there was no negligence shown on 
the part of the defendant. N. Y. Com. Pleas, Gen. 
Term, June 1, 1891. Hurris v. Woman’s Hospital in 
the State of New York. Opinion by Daly, C. J. 


RECEIVER—DISCHARGE PENDING SUIT—REVIVOR.— 
Where the receiver of a railroad is sued in his offi- 
cial character to subject to liability the property in his 
hands, but is afterward discharged from the receiver- 
ship before pleading, and the property withdrawn from 
his custody, no judgment can be rendered against him 
in his representative capacity, although if intervening 
rights do not interfere, the cause may be revived by 
proper application against his successor. The final dis- 
charge of the receiver put an end to his official exist- 
ence, and withdrew from his care and management 
the road and property of the company. The discharge 
having terminated the representative character of the 
receiver, we are at a loss to understand how any judg- 
ment could be rendered against him officially that 
would render liable to its satisfaction any property of 
the company—property in his hands when suit was 
brought, but now finally withdrawn from him by the 
extinction of his official character before his plea was 
filed. There is no demand against him as an individ- 
ual, but only as the representative of the railroad com- 
pany. It seems plain to us, that with the termination 





of his representative character, and the withdrawal of 
the road and iss property from his custody by the or- 
der discharging him, no judgment could be rendered 
against him properly, as the representative of the com- 
pany, whereby to make its property chargeable. His 
official liability ended with his official existence. ‘The 
third plea disclosed a perfect defense for the receiver. 
See Telegraph Co. v. Jewett, 115 N. Y. 166; Woodruff 
v. Jewett, id. 267; Farmers’ Loan & Trust Co. v. Cen- 
tral R. Co., 2 McCrary, 181; Brown v. Gay, 76 Tex. 444; 
Beach Rec., §$3 715, 720. ‘The case of Miller v. Loeb, 64 
Barb. 454, cited and relied upon by counsel, is not at all 
in conflict with the authorities generally. This case 
is authority for the proposition that the discharge ofa 
receiver cannot be successfully pleaded in an action 
brought to recover for a personal liability incurred by 
that officer during his receivership. In this case of 
Miller v. Loeb the receiver had seized and sold prop- 
erty claimed by third parties, and not belonging at all 
to the estate which he held as receiver, and on this 
state of fact the court held the discharge no bar to the 
action. We do not dissent from that opinion, nor is it 
inharmonious with the opinions generally concurring 
with the views we have advanced. We are not to be 
understood as intimating, as counsel for appellant con- 
tends the law is, that the discharge of the receiver 
abates a pending suit. Wesee no reason for holding 
otherwise, in this case, than is held in cases generally 
where persons are sued in a representative character, 
and for any reason, cannot be proceeded against 
further. By proper application, we are of opinion that 
the cause may be revived or proceeded with against 
the successor of the receiver, if intervening rights do 
not forbid all hope of a fruitful recovery. Miss. Sup. 
Ct., June 1, 1891. Bond v. State. Opinion by 
Woods, J. 


REMOVAL OF CAUSES — AGAINST NATIONAL BANK— 
RECEIVERSHIP.— A suit against a National bank to 
reach property held asa part of its assets by its re- 
ceiver, appointed by the comptroller of the currency, 
arises under the laws of the United States, and may 
be removed from the State court into the Federal 
court. The orator insists that the suit is against the 
bank, and not against the receiver, and relies upon 
Whittemore v. Bank, 134 U. 8. 527, to show that this 
court has no jurisdiction. In that case the bank was 
not in the hands of a receiver, but was sui juris. This 
bank is altogether in the hands of the receiver, and the 
decree sought, if it would reach any thing, would reach 
assets of the bank in his hands. Although the bank, 
as an organization, is not extinguished, but is contin- 
ued in existence for the purposes of being wound up, 
it has no control, as a bank, of any of its property in- 
terests, and cannot, apart from the receiver, be af- 
fected by a decree to reach them. The receiver is the 
real party in this behalf. Heisan agent of the United 
States, and an officer thereof for this purpose. Ken- 
nedy v. Gibson, 8 Wall. 498. The assets in his hands 
belong to the United States for distribution among 
those entitled to them. Hitz v. Jenks, 123 U. 8. 297. 
U.S. Cire. Ct., Dist. Vt., May 27, 1891. Sowles v. First 
National Bank of St. Albans. Opinion by Wheeler, J. 
46 Fed. Rep. 513. 


TENANTS IN COMMON—PURCHASE AT TAX SALE— 
TRUSTEE.—One tenant in common of a remainder can- 
not, by purchasing the land when sold for delinquent 
taxes, cut off the rights of his co-tenants, and acquire 
the exclusive title himself, but he will be deemed a 
trustee of the title for the equal benefit of all the co- 
tenants. Ereem. Co-Tenancy, § 158; Cooley Tax. (2d 
ed.) 500; Burr. Tax., § 123; 1 Blackw. Tax Titles, § 141; 
Weare v. Van Meter, 42 lowa, 128; Flinn v. McKinley, 
44 id. 68; Tice v. Derby, 59 id. 312; Pruitt v. Holly, 73 
Ala. 369; Bailey’s Adm’r v. Campbell, 82 id. 342; Don- 
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nor v. Quartermas, 90 id. 164. Each tenant in common 
has an equal right to occupy the common freehold, and 
the exercise of ordinary acts of ownership by one is 
not, without more, an adverse holding which can ever 
ripen into a title. To have that effect there must be 
an actual ouster, or actual refusal of the co-tenants’ 
right to occupy. Actual occupancy, actual exercise of 
acts of ownership, actual improvements of the prop- 
erty, may all co-exist, and yet the holding not become 
adverse to the co-tenant. Eviction, denial of the right 
to enter, or exclusive claim of the right to occupy must 
exist, and must be shown to have been made known 
to the co-tenant before the possession becomes ad- 
verse in law. Newbold v. Smart, 67 Ala. 3826; 3 Brick. 
Dig. 17, §§ 20, 21; Iron Co. v. Roberts, 87 Ala. 436; Bur- 
rus v. Meadors, 90 id. 140; Fitzgerald v. Williamson, 
85 id. 585. Sup. Ct. Ala., June 9, 1891. Johns v. Johns. 
Opinion by Stone, Ch. J. 





CORRESPONDENCE. 


STANDING WITNESSES. 
Editor of the Albany Law Journal: 


Irving Browne in his letter from London in your 
issue of the 15th inst., expresses surprise that witnesses 
are compelled to stand while testifying in English 
courts. We need not go so far as England for such 
customs —this rule prevails in Massachusetts. I at- 
tended a trial at Springfield, Massachusetts, a few 
weeks ago, and all the witnesses were compelled to 
stand while giving their testimony. One of the wit- 
nesses was a prominent New York lawyer who, ignor- 
ant of the local customs, seated himself, but was 
promptly called to his feet by the local attorney, who 
was very indignant at this want of respect! The cus- 
tom appeared very ancient and silly to our modern 
views and I can readily imagine that it might often 
become a cruel hardship. 

Yours truly, 
A. L. JAcoss. 

August 25, 1891. 

“Do You Suppose ir was So?” 
Editor of the Albany Law Journal: 


In your issue of August 8, 1891, Esek Cowen indulges 
in appropriate humor and sarcasm in treating the 
above-entitled subject. The question is whether 
James T. Brady really won that case by his famous 
reply to the dog, as credited by an article in the Green 
Bag. 

Some time since we ran across that same anecdote of 
Brady, attributing the winning of the case to the same 
cause, in a book on the Bench and Bar. The true in- 
wardness of the hero-worshiping proclivities of the 
author appears elsewhere in the same volume in still 
greater degree, where in sketch of John Van Buren 
and coming to trial of the Forrest divorce case, he 
says that his subject ‘‘being opposed by Charles 
O’Conor was of course defeated.” Our Court of Ap- 
peals have not thought that “being opposed by 
Charles O’Conor’’ would per se produce defeat, con- 
summate as was that lawyer's ability. The evidence 
Forrest had made against himself, the beauty and his- 
tory of Mrs. Forrest and the high standing of some of 
her witnesses are thus all overlooked. O that Prince 
Jobn might reply from the leaden silence of the 
tomb! 

Such hero-worship has not its root in reAson or fact, 
and is calculated in time to sap and mar that lofty 
symmetry which for a season it may drape in pic- 





turesque beauty. 





—— 
——<—< 


We have sincere admiration for Cowen and his pred- 
ecessors Brady, Van Buren and O’Conor. 
Yours, 
J. B. Datey, 
PRATTSVILLF, N. Y., August 13, 1891. 





—__-__—_——- 


NOTES. 


EPUTATION, primarily and properly, is of neu 
tral and indifferent significance, so that the repu- 
tation of a drunken prize-fighter or of a frail beauty 
may be good, and that of a (foreign) bishop or duchess 
exceedingly bad. But, however bad, a reputation may 
be made much worse by mendacity and slander, and 
therefore such as it is will be entitled to the law’s pro. 
tection.—/ndian Jurist. 


“Gentlemen of the jury,” said a Minnesota judge, 
“murder is where a mau is murderously killed. The 
killer in such acase is a murderer. Now murder by 
poison is just as much murder as murder with a ‘gun, 
pistol or knife. Itis the simple act of murdering that 
constitutes murder in the eye of thelaw. Don’t let 
the idea of murder and manslaughter confound you. 
Murder is one thing, manslaughter is quite another.” 
— Washington Luw Reporter. 


The following letter recently appeared in our sport- 
ing contemporary, Rod and Gun: ‘ Sir—While stay- 
ing in Devonshire last week at a farm, I had a practical 
illustration of an interesting case of sheep-worrying. 
Looking out of my bedroom window just as it was day- 
light, I saw a flock of ewes that had recently lambed 
tearing about the field as if alarmed, aud I[ quickly 
discovered that two dogs were hunting them. I woke 
up the farmer aud we were soon on the spot, but the 
dogs were too quick for us, and we couid only identify 
one of them, which we recognized as belonging toa 
farm about three miles off. They had killed and par- 
tially eaten two lambs, and seriously mauled three 
others. My friend at once got out his gig, and we 
drove off to the farm from whence we thought the cul- 
prit hailed, expecting to reach there before the dog. 
On arriving we told the owner of the animal our 
errand, and he at once invited us to come and see his 
sheep-dog, which could not possibly have committed 
the crime, as he wasshut up of a night in the stable. 
There, truly enough, did we find the collie, looking 
half asleep and curled up in a corner among the straw. 
His owner triumphantly pointed him out, but he was 
a peculiarly-marked dog, and we had both spotted him, 
and moreover there was a broken window in the sta- 
ble, and traces of dirty and apparently recent claw- 
marks on the wall. My farmer looked in the brute’s 
mouth, and thought there was wool on the teeth, but 
the owner contended that that proved nothing, as the 
dog had been among his own sheep the previous even- 
ing. I then suggested that a dose of salt and water 
might prove if any mutton had been recently devoured, 
and the two farmers consenting to this, we dosed poor 
collie accordingly, and in a few minutes he disgorged 
a quantity of raw lamb with the wool on it, unmistak- 
ably recently killed. The case was admitted proved, 
and the neighbors speedily came to terms as to the 
question of damage. To me it seemed a most.inter- 
esting case of canine intelligence, that two scamps of 
dogs, one we know having sheep within a few yards of 
him, should not attempt any sport on their own 
ground, but should deliberately meet some miles off, 
and then when interrupted tear off to their homes, aud 
like a human criminal endeavor to prove an alibi by 
being found asleep in bed about the time when the 
murder was committed.”—Luaw Times. 
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NE who has just returned from a first tour in 
Europe may be pardoned for speaking of na- 
tional contrasts, and if they are not always to the 
advantage of his native country he is at least enti- 
tled to the concession of impartiality. A law- 
yer travelling in Europe cannot fail to be struck 
by the minuteness and detail of public atten- 
tion and police regulation in respect to private 
rights and safety. The individual is treated as a 
helpless or careless and credulous creature, who 
must be protected against himself at all hazards by 
the care of the government. The paternal State ab- 
sorbs all, and the subject supinely submits. He is 
locked into the railway coach lest he should jump 
out and hurt himself; he is not permitted to cross 
arailway at grade lest he should be run over; the 
fares of public vehicles are laid down and enforced; 
his very beer is regularly inspected by the police, 
and if not up to the mark is emptied into the gut- 
ter. An English passenger will not suffer more than 
the lawful number in an omnibus, although the in- 
truders are willing to stand. In one place the pub- 
lic authorities have planted walnut trees along a 
road, and numbered them and leased them and 
their fruit to individuals. In ancient Venice fishing 
off the Lido was prohibited, because that was the 
dumping-place for the decapitated bodies of State 
criminals. The spirit if not the exact practice has 
descended to these days. Everywhere one sees 
printed posted notices of legal regulations and pen- 
alties for infraction. In our country the citizen re- 
sents this interference with his personal freedom. 
For example, many years ago, the Hudson River 
Railroad Company tried in vain to keep its coaches 
locked while in motion; there was a key in some 
passenger’s pocket to unfasten the door. The indi- 
vidual American, by nature and education and 
habit, is better qualified to take care of himself 
than the individual European, but he is propor- 
tionately careless about the rights and capacities of 
others, Perhaps we have just as many careful po- 
lice statutes and ordinances in this country as there 
are in Europe, but there is nothing like the disposi- 
tion to enforce them. Our people are too busy and 
too indifferent. A New Yorker submits to an enor- 
mous and unlawful charge for a public carriage, 
without even an expostulation, which in London 
would inevitably send the driver to prison, In mat- 
ters more serious the contrast is even more glaring. 
In the matter of the safety of human health and life 
our people are exceedingly thick-skinned and ob- 
tuse. That tunnel accident in the city of New 
York does not seem to have resulted in any thing 
but the heartily-approved acquittal of Mr. Depew 
and his fellow so-called ‘‘ directors.” Of course we 
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cannot afford to have our favorite after-dinner 
speaker incarcerated for even a short period — it 
would make things too dull. The same thing may 
occur again, and nobody will suffer but the victims. 
Probably railroads will continue to defy the law 
against stoves in cars. In the city where we are 
now writing the street railway companies utterly 
ignore the ordinance directing them to depress their 
rails to the surface of the highway, and nobody 
finds any fault. It is somehow ‘‘made all right” 
with the council, What serious attempt is there 
anywhere to enforce the excise laws? There are 
enough of such laws on our statute books to prevent 
much of the mischief caused by the sale of intoxi- 
cants, but there is very little effort to enforce these 
laws. What was ever done about that rotten dam 
at Johnstown — or ever will be? For want of a few 
armed guards, railway trains are frequently ‘‘ held 
up” by brigands in the West, and the passengers 
insulted and robbed, and the employees killed; and 
yet at every point in Europe is posted an armed po- 
liceman or soldier to preserve a peace which seems 
in little danger of being broken. Mischiefs and 
emergencies are met here by passing new and more 
threatening laws, but there is no diligence nor vigor 
in administration. The offender ‘takes his 
chances,” as he does in a lottery, and generally with 
much better success. To all the foregoing utter- 
ances we have been moved by the terrible catas- 
trophe of the tumble-down building in New York, 
with its appalling attendant destruction of human 
life. This has occurred in spite of the spasmodic 
lesson of the Buddensieck case, several years ago, 
and there is considerable “ public excitement,” and 
the ubiquitous newspaper reporter’s pencil glows 
with sharp words, and there is an ‘‘ investigation; ” 
but who believes that any thing will come of it? 
Will there be any better supervision of building in 
the future? Will old buildings be any more sharply 
examined? The same carelessness and apathy will 
continue. The citizen, too busy and greedy in his 
pursuit of the ‘‘almighty dollar,” and his eagerness 
to catch it before it becomes so debased as to be 
substantially worthless, will regret such occurrences, 
but console himself with the reflection that it is not 
his business, but that of the public authorities, and 
continue to take his chances, and add to his life and 
accident insurance. So the citizens of New York 
city will continue to have their nostrils offended 
and their health threatened by the unlawful and 
noxious use of the public waters as a dumping-place 
for sundry powerful manufacturing corporations, 
and even for the deposit of the city sewage. These 
smells do not reach Albany, but every sojourner in 
the great city is subject to the danger of being 
crushed in some monster rickety hotel, or of being 
burned to death by reason of a failure to enforce the 
law concerning fire-escapes, even if he is not con- 
sumed in the cars or dismembered by a careless col- 
lision, or blown up by an uninspected steamboat 
boiler on his journey thither. Our deduction is, 
that individual rights are much more sacred and 
human life is much safer in Europe than in America, 
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What we need here is fewer laws and a more strin- 
gent enforcement, less promise and more perform- 
ance, less vainglory and boasting and more willing- 
ness to cultivate a public and efficient regard for 
individual demands. 


Perhaps we are a little too broad in the assertion 
that the chief remedy pursued for infractions of 
public rights in this country is the enactment of 
fresh and severer laws. There is one other common 
remedy —a ghastly one, and one that constitutes 
our main reproach abroad. We refer to lynch-law. 
Every intelligent public man in Europe with whom 
we recently conversed on the institutions of this 
country, brought up against us the existence of this 
evidence of disorder and a weak government, It 
must be confessed that it is the one point at which 
the American feels at a disadvantage, and that it is 
a very powerful and potent argument against us. 
The barbarity of slavery has passed away; duelling 
has fallen almost into disuse, and is everywhere un- 
lawful in this land, we believe; but lynch-law is not 
only commonly prevalent, but in many communi- 
ties and in the aggregate has almost usurped the 
functions of the lawful court of justice and the legal 
executioner. There have been some faint attempts 
here to defend or mitigate this wicked practice, but 
the sufficient answer to them is, that lynch-law 
knows no mercy and is incapable of reflection or 
moderation. It always means death, even in a com- 
munity where the offense in question might not be 
punishable by death. The lyncher has no prison. 
So whether the offense is against a man ora mule the 
rope is the inevitable punishment. We are led to 
these reflections by reading an account of the recent 
success, in this country, of the officers of justice in 
rescuing an offender from the hands of a mob by 
means of moral suasion and the assurance that he 
should be impartially and promptly dealt with by 
the regular courts. The newspaper in which we saw 
this incident recorded remarked that there would 
be no lynch-law in States where the people could 
trust the lawful courts and officers. The natural 
reply to this would be that if they are unworthy of 
trust, the people would better set themselves at the 
work of reforming them. 


To the current number of the American Law Re- 
view David Dudley Field contributes an instructive 
article on ‘‘ Law Reform in the United States and its 
Influence Abroad,” and Mr. Robert Ludlow Fowler, 
one of the most accomplished legal scholars in this 
country, supplies a very suggestive article on ‘‘ The 
State and Private Corporations.” There are several 
other articles of a good deal of practical interest. 
In the ‘* Notes,” as usual, we find vigorous and 
original ideas, set forth with all the.courage of con- 
viction and with no apology for the appearance of 
what is regularly stigmatized as the “dogmatic” 
and ‘‘oracular.” An earnest man generally gets the 
reputation of being dogmatic, when in fact he may 
be much more modest than he who consumes time 








and space by use of unmeaning phrases, such as “ it 
seems to me,” ‘‘I venture to think,” ‘‘in my hum 
ble opinion,” ‘‘ with all due deference,” and sundry 
other superfluous and Heepish expressions. A man 
may well speak or write his opinions without any of 
these apologistic introductions and verbal taking off 
of hats, and without any real ground for the accu. 
sation of vanity or dogmatism. We have always 
admired the manly independence of the Review in 
this respect, and have never supposed that its edi- 
tors intended by their directness to entertain any 
immodest partiality for their own opinions or unduly 
to desire to impose them upon others. It may be 
evident that we speak with a grain of personal feel- 
ing on this point, for although we do hold certain 
opinions, and have never been conscious of any diffi- 
dence about declaring them, we do not like to be 
thought unduly ‘‘ opinionated” or ‘‘ dogmatic,” 
nor do we presume to set ourselves up as an ‘‘ora- 
cle.” On the contrary, we like to have others disa- 
gree with us, for we love a manly and useful con- 
troversy, we have a sound respect for the opinions 
of others, and we are not at all afraid of hard hits, 
While as usual we find in these ‘‘ Notes” of the 
Review much with which we heartily concur, we also 
find some things from which we are moved heartily 
to dissent. In the present instance we advert to the 
instances of the latter rather than the former kind, 
because they are few and take but little space. For 
example, the editors say in a notice of the death of 
Judge John R. Brady: ‘‘The courts of New York 
city have, in several instances, been adorned by 
judges of the most eminent character, whose opin- 
ions are intrinsically superior to the average of those 
delivered in the court of last resort of that State. 
This encomium is deserved by the late Judge Duer, 
by Charles F, Daly, and unless we are mistaken, by 
Jobn R. Brady also.” It would not be difficult to 
assent to this estimate of the great Duer. Charles 
‘F. Daly, whom Alexander Humboldt, we believe, 
pronounced the best-informed man in America, has 
adorned our jurisprudence by some extremely 
learned and elegant opinions, But Judge Brady, 
although an exceedingly bright, witty, ready and 
agreeable man, and a lawyer of average attainments, 
has never been accorded in this State the rank to 
which our contemporary assigns him, nor can we 
recall a single opinion of his which is in any degree 
celebrated. He deserves the reputation of a useful 
and industrious judge, but it would be mere adu- 
lation to liken him to an Allen or a Rapallo, or in- 
deed to almost any other of the judges who have 
sat in the Court of Appeals in the last twenty years. 
Again, the Review says: ‘‘ Whatever title Abraham 
Lincoln has to fame, it is a misrepresentation of his 
character to ascribe to him any great distinction as 
a lawyer. He was a second or third rate western 
country lawyer, who possessed some learning and @ 
good deal of native wit, but whose chief power lay 
in pleasing a jury and in telling a smutty anecdote 
to a lot of old farmers. Lincoln became great 


through the fact that he was called upon to fill the 
role of a leader in a crisis, and that he had strength 
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enough to endure it and to get throughit. A thou- 
sand other men would have done it equally well. 
His great power consisted in holding together all 
sorts and factions of men, who were really or nomi- 
nally on the side of the Union, and in keeping the 
peace among them.” We can easily assent to the 
first two sentences of this quotation, but the fourth 
seems to us so wrong as to be almost grotesque. 
Would it not trouble the Review to name any other 
man, not to say a thousand, who it thinks ‘‘ would 
have done it equally well?” There may be ‘‘ mute, 
inglorious Miltons” and ‘‘Cromwells guiltless” 
concealed in the community, but one is not apt to 
believe that they exist in great numbers. ‘‘In our 
humble judgment,” Abraham Lincoln was unique in 
patience, sagacity, humanity and forecast — the 
man raised up by God and developed for the crisis. 
In one other respect he also seems to be as unique, 
and that is the style in his State papers and speeches, 
No other man in America could have delivered the 
Gettysburg oration, as immortal as our language, 
and without a rivalsince Pericles, There is another 
particular point in which the Review’s remarks seem 
to us unintentionally to do Lincoln injustice. He 
undoubtedly had a coarse humor and a keen sense 
of the ridiculous, and sometimes told a broad story 
to illustrate a point, but it is our belief that the 
nasty travelling ‘‘drummers ” of this country have 
laid pretty nearly all their vile inventions at Lin- 
coln’s door. In former generations such things were 
attributed to Clay and Webster, and so gross pro- 
fanity was attributed to Beecher. An impure and 
irreverent mind loves to daub a great reputation 
with its own filth. Lincoln’s pure domestic life 
should outweigh such slanders. We desire to record 
our cordial agreement with the Review's censure of 
the admission of evidence, on the late baccarat trial, 
of the Prince’s statement that he did not care to 
meet Cumming again, and we must indulge in a 
gentle laugh at the Lord Chief Justice’s characteri- 
zation of the Prince as a ‘‘ hard-working man.” 


—_>—_——_ 


NOTES OF CASES. 

N L. H. Harris Drug Co. v. Stucky, 46 Fed. Rep. 
624, United States Circuit Court, Western Dis- 
trict of Pennsylvania, June 11, 1891, it was held 
that the words ‘‘ Cramp cure” cannot be appropri- 
ated as a trade-mark by the manufacturers of a rem- 
edy for the disease. The court said: ‘‘The first 
question to be considered is the dispute between 
the parties as to what the trade-mark which was 
registered really is. The application filed by Dr. 
Harris states that he has adopted for his use a trade- 
mark for a medicine for the cure of cramps, and fur- 
ther says: ‘The said trade-mark consists essentially 
of the illustration of a boy in a position indicating 
suffering from cramps. In connection with this fig- 
ure are the words ‘cramp cure,’ placed just below 
the figure. The figure of the boy is shown in con- 
nection with a landscape, and on either side of the 








The basket on the right-hand side of the boy is 
standing upright, while the other is tilted over on 
one side, with the fruit partially scattered over the 
ground. At the top of the picture is the title and 
name ‘ Dr. Harris,’ and below, near the bottom of 
the same, are arranged the words, ‘Cramp cure for 
every ache and pain.’ These have generally been 
arranged as shown in the accompanying fac-simile, 
but the landscape, baskets and descriptive matter 
may be omitted or changed at pleasure, without ma- 
terially altering the character of the trade-mark, the 
essential feature of which is the illustration of the 
boy apparently in great pain.’ From the description 
in the application it would appear that the words 
‘Cramp cure’ are used twice, but the accompanying 
Jac-simile shows the words to be used but once, 
forming, just belown the figure of the boy, part of 
the expression, ‘Cramp cure for every ache or pain.’ 
The proper construction of the statement is that the 
trade-mark registered was the design of the suffering 
boy, which the application states to be the essential 
feature. The reservation of the right to omit the 
descriptive matter, which includes the words 
‘Cramp cure,’ shows that the applicant did not re- 
gard those words as part of the trade-mark. But 
conceding for the present that the words ‘ Cramp 
cure,’ are a portion of the trade-mark, as claimed 
by plaintiff, are they such words as can properly be 
claimed and used exclusively by the plaintiff as a 
trade-mark? ‘The object of a trade-mark is to in- 
dicate, either by its own meaning, or by association, 
the origin or ownership of the article to which it is 
applied. If it did not it would serve no useful pur- 
pose, either to the manufacturer or the public; it 
would afford no protection to either against the sale 
of a spurious in place of a genuine article.’ Manuf. 
Co. v. Trainer, 101 U. 8.51. ‘No one can claim 
protection for the exclusive use of a trade-mark or 
trade-name which would practically give him a 
monopoly in the sale of any goods other than those 
produced or made by himself. If he could the pub- 
lic would be injured rather than protected, for com- 
petition would be destroyed. Nor can a generic 
name, or a name merely descriptive of an article of 
trade, of its qualities, ingredients or characteristics, 
be employed as a trade-mark, and the exclusive use 
of it be entitled to protection.’ Canal Co. v. Clark, 
13 Wall. 311; Lawrence Manuf. Co. v. Tennessee 
Manuf. Co., 188 U. S. 587. ‘The general proposi- 
tion is well established that words which are merely 
descriptive of the character, qualities or composi- 
tion of an article, or of the place where it is manu- 
factured or produced, cannot be monopolized as a 
trade-mark, and we think the words ‘Iron Bitters’ 
so far indicative of the ingredients, characteristics 
and purposes of the plaintiff's preparation as to fall 
within the scope of the decisions.’ Chemical Co. v. 
Meyer, 139 U. S. 540. ‘The general rule is against 
appropriating mere words as a trade-mark. An ex- 
ception is of those indicating origin or ownership, 
having no reference to use. Words are but sym- 
bols. When they are used to signify a fact, or when, 
with what purpose soever used, they do signify a 


figure is a basket containing various kinds of fruits, ; fact, which others may, by the use of them, express 
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with equal truth, others may have an equal right to 
them for that purpose.’ Caswell v. Davis, 58 N. Y. 
230. A mere general description by words in com- 
mon use of a kind of article, or of its nature or 
qualities, cannot of itself be the subject of a trade- 
mark. Gilman v. Hunnewell, 122 Mass. 148. And 
in that case the court held that the plaintiff could 
not have a trade-mark in the descriptive words 
‘Cough remedy.’ ‘Cramp’ is a common term, well 
understood to relate to a painful affection of the 
muscles, and frequently associated with an acute 
disease of the stomach or bowels. Dr. Harris, in his 
statement filed when the trade-mark was registered, 
states that the description of goods on which he 
uses the trade-mark is a medicine for the cure of 
cramps. In Dunglison’s Medical Dictionary ‘cramp’ 
is defined as ‘a sudden, involuntary and highly pain- 
ful contraction of a muscle or muscles. It is most 
frequently experienced in the lower extremities, and 
isa common symptom of certain affections, as of 
colica pictonum and cholera morbus,’ ‘Cramp of the 
stomach’ he defines as ‘a sudden, violent and most 
painful affection of the stomach, with sense of con- 
striction in the epigastrium.’ In a work entitled 
‘ Reference Handbook of Medical Sciences,’ referred 
to by defendant’s counsel, ‘cramp’ is defined as ‘a 
term applied to a painful tonic muscular contrac- 
tion of some moments’ or minutes’ duration. As 
several of these painful contractions generally occur 
successively, the term ‘cramps’ is used to desig- 
nate the disease.’ The Century Dictionary defines 
‘cramps’ as ‘an involuntary and painful contrac- 
tion of a muscle; a variety of tonic spasm. Cramp 
is often associated with constriction and griping 
pains of the stomach or intestines.’ When Dr. Har- 
ris in his statement described his medicine as in- 
tended for the cure of cramps, he evidently used the 
word ‘cramps’ as a common and well-understood 
term relating to a painful disease of the stomach or 
bowels. The words ‘Cramp cure’ are therefore de- 
scriptive of the purpose and character of the medi- 
cine, and cannot under the rulings be exclusively 
appropriated by the manufacturer of a remedy for 
the disease.” ' 


In Hahn v. Baker Lodge No. 47, A. F. & A. M., 
Supreme Court of Oregon, June 24, 1891, it was held 
that where the language of a grant does not purport 
to convey an estate or interest in the land or build- 
ing, or any portion of it, but only a certain room lo- 
cated in such building, namely, ‘‘the middle room 
or hall of the upper story,” carefully distinguishing 
by its provisions the room granted from other 
rooms, and contains no stipulation as to rebuilding 
in case of fire or other casualty, and such building 
is destroyed by fire, and the identity and existence 
of the room as such were extinguished, there was 
nothing remaining upon which the conveyance 
could operate, and the rights of the defendant ter- 
minated. The court said: ‘‘The inquiry is, had 
the defendant the right which it undertook to ex- 
ercise, and which this suit is brought to enjoin, of 
rebuilding the walls for the purpose of reconstruct- 
ing an upper story, and re-creating a middle room, 











to be | used as a lodge hall in the place of the one 


destroyed by the fire? By its conveyance the de. 
fendant had granted to it what was known and 
styled as the middle room of the upper story of the 
building, and an easement of ingress and egress, 
There is no provision in it or right given to the de- 
fendant, in case of the destruction of the upper 
story by fire, or of the building itself, to rebuild it. 
It does not in terms grant or convey the land, and 
does not purport to grant or convey the building, but 
only the middle room or hall in the upper story, and 
without any stipulation as to rebuilding in case of 
fire. It seems to us that conveyances of this kind, 
like leases of apartments in buildings, must be con- 
strued according to the intention of the parties, and 
with reference to the subject-matter upon which 
they operate. As applied to a lease, the doctrine of 
the law is, when it is not the intention to grant any 
interest in the land further than is necessary for the 
enjoyment of the room leased, that when such room 
is destroyed there is nothing upon which the demise 
can operate, and that the lease terminates with the 
destruction of the thing leased. Harrington v. Wat- 
son, 11 Ore. 143. The application of this doctrine 
is well illustrated in the case of Stockwell v. Hunter, 
11 Metc. (Mass.) 448, in which this question was 
carefully considered. In that case the lessor of a 
three story building leased the cellar or basement 
to a tenant for five years, and the other stories to 
other tenants; but the lease contained no stipula- 
tion as to rebuilding in case of fire, and it was held 
that the destruction of the building terminated the 
lessee’s rights in the premises. It was put upon the 
ground that such leases of distinct rooms or apart- 
ments do not carry any interest in the land beyond 
that connected with the enjoyment of the particular 
room; that the room was the thing leased, and that 
the destruction of the thing leased necessarily ter- 
minated the lessee’s interest therein. The real ques- 
tion in all such cases, as it must be in the case at 
bar, is whether the intention of the parties, col- 
lected from the whole instrument, was to grant any 
estate in the land. The language in the convey- 
ance precludes the idea that it was the intention to 
grant the building, or any portion of it, but only a 
certain room located in that building (‘the middle 
room or hall of the upper story’) which is the prin- 
cipal thing granted, and which is identified by de- 
scription to distinguish it from other rooms. As the 
conveyance does not purport, in terms, to grant any 
estate or interest in the land, and as the provisions 
of the conveyance carefully distinguish the room 
granted from other rooms or the building, and as it 
contains no stipulation to rebuild in case of fire or 
other casualty, there is nothing to be taken by impli- 
cation to justify us in holding than any grant of an 
estate in the land was intended, It is not doubted 
that there may be a freehold interest in a part of a 
building. 1 Washb. Real Prop. 18. Nor do we 
wish to be understood as holding that the sale of an 
interest in a building may not be a sale of an estate 
or interest in the subjacent soil. What we are try- 
ing to indicate is, that by the terms of the interest 
it is the middle room or hall of the upper story 
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which was granted to the defendant, and nota part 
of the building; that the defendant did not acquire 
any right of ownership in the building, or any part 
of it, but in the room or space inclosed by that part 
of the building which was described and identified 
as the middle room or hall of the upper story. This 
it owned, and so long as it existed, and its identity 
was preserved, the defendant had the right to its 
enjoyment. But when the fire destroyed the build- 
ing, and the identity of the room and its existence 
as such were extinguished and at an end, there was 
nothing remaining upon which the defendant’s con- 
veyance could operate, and its rights at once ter- 
minated. In Thorn v. Wilson, 110 Ind. 325, where 
a committee on behalf of the order of Free Masons 
had granted the right to construct a second story 
upon a building erected by the owner of the land, 
‘to have and own said second story for their use 
perpetually,’ it was held that they did not acquire 
any proprietary interest in the freehold of which 
such second story became a part. In construing 
the instrument the court say: ‘It is evident that the 
instrument relied on by the appellant does not con- 
vey an interest in the land;’ and then adds: ‘For 
it is quite clear, that if the buildings should be to- 
tally destroyed, the rights of the appellants and of 
their grantors as well, would at once terminate.’ As 
the instrument grants the defendant no estate in the 
land, and contains no stipulation of the right to re- 
build in case of destruction by fire or other casualty, 
it would seem to be plain that it was the intention 
of the parties, collected from their agreement and 
its subject-matter, that the agreement, and the rela- 
tion created by it, should terminate with the de- 
struction of the building. The remaining question 
is whether the easement for the purpose of ingress 
and egress was extinguished by the destruction of 
the building. The facts show that such an ease- 
ment was granted for the particular purpose of af- 
fording ingress and egress to the building. With- 
out it the principal thing (the room granted) would 
be practically useless. It was essential and neces- 
sary for the enjoyment of the room, and was granted 
on account of it. Nor is it of any use, within the 
purposes of the grant, without the existence of the 
room. In such case the general rule, as stated by 
Mr. Washburn, is that ‘if an easement for a partic- 
ular purpose is granted, when that purpose no longer 
exists there is an end of the easement.’ Washb. 
Easem. 654, 657. When the reason and necessity 
for the easement ceased within the intent for which 
it was granted, as it did when the building was de- 
stroyed by fire, it would logically result there was 
an end of the easement.” 


——__+—_——— 


ANNUAL ADDRESS OF PRESIDENT BALD- 
WIN OF THE AMERICAN BAR ASSOCIA- 
TION. 

HE constitution of this association makes it my 

duty, on this occasion, to state to you the most 

noteworthy changes, during the past year, in American 
statute law.’ 





No one who has undertaken the labor which this 
task involves, deeply interesting as it isas a study of 
social science, will regret that other provision of our 
constitution which makes the president ineligible for 
asecond term. It calls forareview of a large part, 
perhaps the best part, of the history of the world since 
last we met; for where is history more truly written 
than in the legislation of the times, and what new 
field of legislation is entered upon in this age, in any 
quarter of the globe, that is not soon known and 
travelled in every other? 

Here, in America, are fifty distinct and, for most 
purposes, independent governments, each with a Leg- 
islature expected and desirous to add something of 
value to the institutions of its people, and between 
which climate and soil and history have made wide 
differences of social conditions. 

There is the frontier territory, offering bounties for 
the destruction of lions and panthers; the river States, 
with their levee systems; the dry-season States, with 
their plans for irrigation and artesian wells; the south, 
with its ignorant and half helpless masses of colored 
laborers; one State, where commerce is a main ob- 
ject of regard; another where mining; another where 
manufacturing is; some rapidly increasing in wealth 
and population, some stationary, some going back- 
ward; some still overrun with Indians, and some 
built up on usages and traditions that have been the 
slow growth of nearly three centuries. 

No land in human history has presented such a di- 
versity of social forces working in different ways to- 
ward the same end, and under common principles and 
attachments. Our own country has not, before the 
past year, which brought the number of our States up 
to forty-four. 

I turn first to the acts of the last session of Congress, 
a work surpassed in consequence by that of few of its 
predecessors. 

There is no matter to which this association has 
given greater attention than that of the relief of the 
Supreme Court of the United States. Many of those 
present will recollect the very full and able discussion 
at our Saratoga meeting in 1882 over the majority and 
minority reports of the special committee on that 
subject, one favoring a division of the court into sec- 
tions, and the other the creation of an intermediate 
Court of Appeals. Our vote of that year, in favor of 
the latter plan, was re-affirmed last summer, and the 
labors of our committee contributed materially to se- 
cure its adoption by Congress, at its last session, in 
the form recommended by the Senate committee, of 
which one of our associates, Mr. Evarts, was chair- 
man, and which is understood to have come mainly 
from his hand. Chap. 517, Act of March 3, 1891. 

That this law will, in a few years, greatly reduce the 
business of the Supreme Court, there can be no doubt, 
nor can there be any that this result will be accom- 
plished only by serious sacrifices. That great branch 
or, it might be said, trunk of its jurisdiction, which 
consists of controversies between citizens of different 
States, is cut away, except so far as points of special 
difficulty may be sent up, by the action of the new 
court, or called up by the action of the Supreme 
Court. The Supreme Cvurt loses also, with similar 
exceptions, its right of review in patent, revenue and 
admiralty causes, other than prize. It gains jurisdic- 
tion to reverse all criminal convictions, whether in 
the Circuit or District Court, for an infamous offense, 
that is one for which imprisonment in a penitentiary 
might be awarded, and is likely to be freely appealed 
to in cases of this character. 

Hereafter this tribunal can be asked to review all 
questions as to the jurisdiction of the Circuit or Dis- 
trict Courts (except so far as this may be affected by 
the statute as to the remand of a cause improperly re- 
moved. 25 U.S. Stat. at Large, p. 435; Act of Aug. 
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13, 1888), decrees in prize causes, convictions of in- 
famous crimes, and decisions on points of constitu- 
tional construction. It has also appellate jurisdiction 
over a narrow class of casesin the Circuit Court of 
Appeals. Of these, one of the most important would 
seem to be appeals from Territorial courts. All these 
must now be brought primarily to the Circuit Courts 
of Appeal, but subject to a second appeal from their 
decision, in cases involving over $1,000. 

Any questions of law arising in controversies be- 
tween citizens of different States, or any other of the 
classes of cases within the final jurisdiction of the new 
court, may be brought before the Supreme Court, at 
its desire or if specially certified up by the court 
below. 

How far this extraordinary graut of jurisdiction will 
be pursued must be determined by the future practice 
of both courts, in view of what may be the demands 
of public sentiment. That the Supreme Court would 
call up any case coming to their attention where un- 
sound doctrine on matters of general commercial laws 
had been announced, may safely be predicted, and if 
they allow counsel for the defeated party to move for 
the issue of a writ of error, without restriction, such 
applications are likely to be not infrequent. 

This act isa combination of compromises, and the 
hasty manner in which it was finally pushed through 
in the last hours of the session is sufficiently indicated 
(were other proof wanted) by its providing that the new 
court should open in the January proceeding its pas- 
sage, and by its not providing when its immense al- 
terations of jurisdiction should take effect, thus leav- 
ing them to go into force immediately. Both these 
defects were cured by a joint resolution, approved the 
same day. 

This act introduces one new feature into our Fed- 
eral procedure—an appeal (to the Circuit Court of Ap- 
peals) from an order for a temporary injunction. 

The increase of the salaries of the Federal judiciary, 
which has been favored by repeated votes of the asso- 
ciation, and promoted by the appointment of a special 
committee to urge it upon the attention of Congress, 
has been granted to the extent of raising the compen- 
sation of the District judges to $5,000. Chap. 287; Act 
of Feb. 24, 1891. 

The territory acquired by the United States, under 
its treaties with Mexico, brought with it numerous 
and embarrassing questions of private title, dependent 
on the existence and construction of former laws or 
grants of Spanish or Mexican origin. To settle all dis- 
putes between the United States and the claimants of 
any of these lands, a Court of Private Land Claims 
has been constituted (Chap 539; Act of March 3, 1891), 
to endure for four years, and to sit in such places in 
New Mexico, Arizona, Utah, Nevada, Colorado and 
Wyoming as it may find most convenient. Its judg- 
ments will be conclusive only as between the govern- 
ment on the one side, and land claimants on the other, 
and will not affect conflicting claims of private par- 
ties against each other. An appeal is given to the Su- 
preme Court in all cases, both as to facts and law, 
which must add considerably to their docket for the 
next few years. 

In selecting judges for this new court, the president 
—greatly, it seems to me to his honor—has not limited 
his range of choice to members of the party of the 
administration. Appointments to the bench from the 
ranks of the opposition have, I believe, never been 
made before in the history of the national judiciary, 
though such a practice has not been unusual in many 
of the States. 

The anomalous practice of confining government 
prisoners in State prisons, which grew up when pruse- 
cutions under the laws of the United States were few, 
is to be changed, under the law for the erection of 
three large prisons, at a cost of half a million each, 











two east and one west of the Rocky mountains. (Con. 
victs under twenty years of age are to be kept apart 
from older prisoners, and so far as may be practicable, 
under reformatory treatment. Chap. 529; Act of 
March 3, 1891. 

The powers of the inter-State commerce commis. 
sion, in regard to railway investigations and to the 
enforcement of their rights by the aid of the courts, 
have been materially reinforced. 

In view of the decision of the Supreme Court in the 
Dressed Beef Cases (Minnesota v. Barber, 136 U. S. 313; 
Brimmer v. Rebman, 138 id. 78), Congress has passed 
an inspection law as to cattle or meats which are sub- 
jects of foreign or inter-State commerce. The secre. 
tary of agriculture must cause all cattle, sheep or 
hogs, whose carcasses, or other products, are to be sent 
into other States, to be inspected before their 
slaughter, and may also provide for another examina- 
tion after their slaughter. Chap. 555; Act of March 3, 
1891. An exception is made in favor of farmers who 
slaughter on their own farms. 

Another law (Chap. 551; Act of March 3, 1891) has 
been passed for the restriction of immigration. Own- 
ers of vessels are forbidden to advertise the advan- 
tages of the United States, in order to procure passen- 
gers. No one can land who has come here by the as- 
sistance of others, unless he can show affirmatively 
that he is not likely to become a public charge. Any 
immigrant who does become a public charge within a 
year from his urrival, will be sent back at the expense 
of the line which brought him. The office of superin- 
tendent of immigration is created, and attached tothe 
treasury department as a separate bureau. Profes- 
sional men are, on the other hand, exempted from the 
law as to importing contract labor. 

The reclamation of the dry lands in the new west by 
irrigation has been the subjoct of much legislation. 
The States and Territories interested have generally 
passed statutes authorizing the construction of reser- 
voirs and canals, in part, at least, at the public cost, 
ona vote of the majority of the inhabitants to be 
benefited. Congress has granted to all irrigation 
companies the right to construct and maintain their 
works over the public lands. Chap. 561; Act of March 
3, 1891. 

For every Territory not passing a general statute to 
secure the “safe operation ’’ of mines, the president is 
to appoint a mine inspector, and elaborate provisions 
are made for the manner of constructing coal mines 
and regulating the labor employed in them. Chap. 
564; Act of March 3, 1891. 

Another law of importance is that for subsidizing 
mail steamers built in America and manned, as far as 
practicable, by Americans; and authorizing any of our 
naval officers to volunteer for duty upon them. Chap. 
519; Act of March 3, 1891. 

The act refunding to the States all moneys collected 
by direct taxation during the civil war is familiar to 
youall. Chap. 496; Act of March 4, 1891. 

The final settlement of the French spoliation claims 
is an act of justice long deferred. By the act of 1885, 
the Court of Claims was authorized to take cognizance 
of such claims, so far as to examine into their merits, 
and to report the result to Congress, but it was ex- 
pressly provided that such report should be treated as 
merely advisory, and that the United States did not 
commit itself to the payment of any of them. The re- 
cent law (Chap. 540; Act of March 3, 1891) makes a 
definite appropriation for the payment of a large num- 
ber, as to which there had been a favorable adjudica- 
tion. 

The principle of international copyright has been at 
last recognized (Chap. 565; Act of March 3, 1891), and 
foreign authors accorded like protection with our own, 
when their government accords us reciprocal rights. 
It is burdened by the provision that they must have 
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their books printed on types set up in this country, 
and that if they do this, but also print a home edition 
from types set up abroad, uo copies of the latter can 
be sold here. 

By a proclamation of July 1, the president has de- 
clared the act applicable to citizens of Belgium, 
France, Great Britain and Switzerland. 

The wild whirl of hurry and excitement which has 
come to mark the closing days of every Congress, and 
which throws an almost despotic power into the hands 
of a few leaders, is greatly to be deprecated. The 
patural current of legislation is repressed to the very 
end, when its accumulations break through all bar- 
riers, like a freshet, and carry every thing before 
them, a large part of the inembers having little or no 
knowledge even of the main points in the bills for 
which they vote. 

Of the four hundred and thirty-three pages of gen- 
eral legislation which constitutes the work of the last 
session of the Fifty-first Congress two hundred and 
eighty-four pages are covered by the enactments of 
the closing day, and one hundred and thirty-nine 
only are occupied by those of the three months pre- 
ceding. 

The opportunities for *‘log rolling’? which such a 
condition of things involves, the injustice to the presi- 
dent, on whose attention fifty bills are pressed at the 
same moment, and the ready excuse it offers for evad- 
ing the responsibility for any measure in the shape 
it finally assumes are obvious. The remedies are 
obvious too, but there are many and powerful inter- 
ests opposed to their adoption. 

The leading acts of the preceding session were called 
to your attention by my predecessor a year ago. [ 
will refer but to one other, enacted last fall (Act of 
Oct. 1, 1890), by which the president of the United 
States is clothed with the great power of dispensing 
with the operation of our customs laws, in respect to 
imports from any country which does not, in his judg- 
ment, receive our goods on a basis of substantial reci- 
procity. 

Taking up now the legislation of the States, let us 
Jook first at that affecting 


ELECTIONS. 

Our president reported last year that fourteen of 
our States and Territories had adopted the Australian 
ballot. The number has since grown to twenty-nine 
by the accession of Arkansas, California, Delaware, 
Maine, Maryland, Nebraska, Nevada, New Hampshire, 
North Dakota, Ohio, Oklahoma, Oregon, South Da- 
kota, Vermont and West Virginia. 

John Randolph of Roanoke once said at a London 
dinner-table, that ‘‘ the adoption of the ballot would 
make any nation a nation of scoundrels, if it did not 
find them so.’”’ Sidney Smith’s Works, vol. 3, p. 133. 
The power to vote one way and talk another wouid 
make men hypocrites. It is a singular instance of rapid 
revolution in political ideas that within sixty years 
from the time of this remark England has adopted the 
ballot in a form securing the utmost secrecy; that the 
English form has been followed in a majority of our 
States, and that the last to retain the viva voce vote, 
Kentucky, having already abandoned it in her largest 
city, has now, by her constitutional convention, pro- 
nounced against it altogether in popular elections, and 
proposes to make the Australian system part of her 
fundamental law. 

There are some practical inconveniences in adopt- 
ing this system to our American plan of voting for a 
large number of officers at the same time, and often 
on the same ticket. One of the ballots printed by 
Montana, for her recent election, contained eighty- 
four names, with forty-two blank spaces for writing 
in any un-nominated candidate, aud was nearly a yard 
in length and nine inches broad. 





Another difficulty arises from splits in party organi- 
zations and rival conventions, which each present to 
the State what is claimed to be the regular ticket. 
The new laws in this case generally provide for the 
recognition of the conventions called by “ regularly 
constituted party authorities,”’ or for affixing to each 
list of names not only the party they claim under, but 
“the party principle they represent.”’ 

Several of our States have from time to time passed 
statutes imposing a penalty for fraudulent voting at 
political nominating conventions. Oregon has now 
gone astep beyond in declaring that in the larger 
places all elections for delegates to party conventions 
must be warned and conducted in a manner particu- 
larly described. Seven days’ notice of the election 
must be given by newspaper advertisement. Judges 
and clerks must be appointed who take an official oath, 
and a poll-book, showing the result of the vote, must 
be filed with the clerk of the County Court. Kansas 
and Wyoming have passed similar statutes. 

Louisiana has made it penal to offer any thing of 
value to any voter to influence his vote at any politi- 
cal meeting. 

The new Kentucky Constitution makes deprivation 
of office the penalty for securing either nomination or 
election by corrupt practices. 

Missouri has gone further still, by requiring the pub- 
lic recorder of votes in St. Louis to call all primary 
elections for the principal parties, print and supply the 
ballots, and certify the result. For every candidate 
for a nomination, or for a place as delegate to a nomi- 
nating convention, the recorder must be paid $10. Any 
balance, not required for the expenses of the proceed- 
ings, goes to the school board. 

These minute regulations of the procedure in party 
nominations are only a frank recognition that with us 
a fair vote means nothing unless it is preceded by a 
fair nomination. If there is a way by which a free 
government can be long continued without a govern- 
ment party and an opposition party, the world has not 
yet, at least, found it out, and some State regulation 
of the American *‘ primary’ is a necessary corollary 
to the adoption of the secret ballot. 


Michigan has passed a Corrupt Practices Act much 


like that of New York, to apply to her municipal 
elections. 

Illinois has joined the States allowing women to 
vote at school elections. 

Arkansas provides that in election precincts contain- 
ing over one hundred voters, whites and colored per- 
sons shall be permitted to vote alternately. 

Delaware has authorized the appointment of a suffi- 
cient number of special constables to protect the elect- 
ors at elections in Wilmington from any unlawful in- 
terference from the marshal of the United States or 
his deputies. : 

Michigan has provided for the choice of her presi- 
dential electors by districts, and each district is to 
elect also an alternate, whose duty it shall be to attend 
at the day set for opening the electoral college, and 
take part if the proper or original elector from his dis- 
trict should be unable to act. 


MUNICIPAL CORPORATIONS, 

The municipal charters or general incorporation 
laws of the year evince a growing disposition to en- 
large the functions of the mayor, both as to super- 
vision, appointment and removal. 

Of this character is that passed by Ohio, for cities in 
the second grade of the first class (meaning Cleveland), 
and that of Indiana, for cities having a population ex- 
ceeding one hundred thousand (meaning Indianapolis). 
The latter does something toward introducing the prin- 
ples of civil servicere form, by providing, that while the 
mayor is to appoint the heads of departments, for minor 
osition a selections is to be made under some “ com. 
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mon and systematic method of ascertaining the com- 
parative fitness of applicants,’’ except in the depart- 
ment of public safety, ‘‘ without regard to political 
opinions or services.’* The department of public safety 
corresponds to the ordinary fire and police commis- 
sions, and its employees must, as nearly as possible, be 
equally divided politically. The heads of departments 
constitute a sort of cabinet, to meet with the 
mayor, at least once a montb for consultation and 
advice. 

Ohio authorizes, in Cleveland, an inspection, with- 
out notice, of the affairs of any municipal department 
or officer by three citizens to be appointed by the 
probate judge on the application of any ten freehold- 


ers. Their report of the investigation is to be recorded ' 


in the mayor's office, and spread before the city coun- 
cil at its next meeting. 

Ohio‘also requires every municipal corporation is- 
suing bonds to offer them first to the trustees of its 
sinking fund, or other officers ‘‘ having charge of its 
debts,” and only on their refusal to take them at par 
and interest can they be placed on the market. 

It will be reculled that in decisions (State v. Denny, 
118 Ind. 382; Evansville v. State, id. 426; State v. Denny. 
id. 449) which gained wide attention a couple of years 
ago, the Supreme Court of Indiana pronounced un- 
constitutional, two statutes authorizing the General 
Assembly to appoint police commissioners for cities 
having over twenty-nine thousand inhabitants, and a 
board of public works for cities with a population of 
over fifty thousand. It was declared that appoint- 
ment to office was not a legislative but an executive 
function, and that the clause inthe Billof Rights that 
“all power isinherent in the people” guaranteed to 
the people of a municipal corporation the right to 
choose their own rulers. By laws passed this year, the 
Legislature has given the appointment of these police 
commissioners to the governor and minor State offi- 
cers, and left the boards of public works to be elected 
by the people. The former statute had provided that 
policemen must be selected equally from the two lead- 
ing political parties in the place, and this the courts, in 
the cases to which I have referred, had decided to be 

“unconstitutional, as granting special privileges to 
special classes, since there might be plenty of suitable 
men who belonged to neither of these parties. In the 
statutes of this year this objectionable provision is re- 
placed by the requirement of an oath of office, from 
the commissioners that ‘“‘in no case and under no 
pretext ’’ will they appoint or remove any policeman 
* because of any political feeling held by him.”’ 

In Ohio the principle of ‘‘ home rule” has been ap- 
plied to all the larger cities. 

Michigan allows all her cities and villages to buy, 
construct and operate works for the supply of gas 
or electric light, on a two-thirds vote of the elect- 
ors. 

Indiana has established an elaborate scheme for pen- 
sioning disabled firemen in cities, and providing for 
their families. The sum paid is not to exceed $75 a 
mouth in any case, and the funds are to be raised, in 
each county, by an assessment of one per cent on the 
gross earnings, less the losses paid, on business done in 
the county by foreign fire insurance companies, and 
by the fines collected from firemen, for misconduct, 
and witness fees received for their attendance in court 
while under pay of the city. 

Wisconsin has passed a similar law, covering both 
firemen and policemen. 

The great height to which, since the general intro- 
duction of the elevator, the larger business buildings 
have been raised, has led Massachusetts to fix one 
hundred and twenty-five feet as the extreme limit in 
any city, a limit exceeding by over fifty feet that set 
by Augustus for the Roman house. 

Utah has introduced the feature of municipal disin- 





corporation by popular vote. Three-fourths of the 
tax payers in any town may require the question of 
disincorporating it to be submitted to the electors, and 
if they, by the same majority, are in favor of it, the 
corporate existence of the municipality is thereby 
ended, and the county succeeds to its property in 
trust for its inhabitants. 

Turning now to the subject of 


PRIVATE CORPORATIONS, 

we find that the traditional feeling that a corporate 
franchise is a pearl of great price to be dealt out by 
the State only after a personal examination into each 
application or class of applications, still survives in 
many of our States in remarkable vigor, and clogs 
their statute books with lengthy charters never used, 
or class incorporation laws which cover the class in 
question for no reason not equally applicable to a 
hundred others. Michigan is one of these States, as 
witness one of her recent acts, entitled “An act to 
provide for the incorporation of the Great Hive and 
Subordinate Hives of the Ladies of the Maccabees of 
the State of Michigan.” 

Further laws against corporate trusts and combina- 
tions to raise prices, or in restraint of trade, have been 
passed by Alabama, Lllinois, Louisiana, Maine, Mis- 
souri, New Mexico and Tennessee. That of Alabama 
contains an exception in favor of farmers holding their 
own products for higher prices. 

The Constitution proposed for Kentucky makes 
cumulative voting the imperative rule, in the election 
of officers of every private corporation. , 

Arkansas requires all insurance companies to give a 
$20,000 bond, with at least two resident sureties, for 
the prompt payment of all losses. In suits on policies, 
the sureties may be joined as defendants, and judg- 
ment rendered against all. 

Wisconsin has joined those States which follow the 
principles of the civil law, in limiting the amount a 
man may will away from his family to charitable in- 
stitutions, to half his net estate. 


RAILROADS. 

Minnesota has modified its Railroad Commission 
Law, in deference to the decision of the Supreme 
Court of the United States in the case of Chicago, 
Milwaukee & St. Paul Railroad Co. v. Minnesota, 134 
U. 8S. 418, by allowing an appeal on the question of rea- 
sonable rates from the commissioners to the courts, 
and Texas has adopted a similar provision. In Florida, 
where the State courts bave taken the same view of 
the constitutional question, the law creating railroad 
commissioners was repealed altogether. North Caro- 
lina and Oregon make the decision of the commis- 
sioners only prima fucie evidence that the tariff they 
may arrange is a proper one, and Oregon expressly re- 
quires them to adjust it so as ‘‘to allow a fair and 
just return on the value of the railroad.” 

Louisiana, by a direct statute, forbids railroads to 
charge passengers over three cents a mile. 

North Carolina, in creating a board of railroad com- 
missioners, has made an important innovation by com 
stituting them a “court of record, inferior to the 
Supreme Court,” invested with ‘all the powers and 
jurisdiction of a court of general jurisdiction” as to 
the subject of railroad regulation. 

The Supreme Court of Arkansas recently decided 
that railroads were not bound to look out for tres- 
passers on their tracks. This has lead to the passage 
of a statute there, requiring railroad companies to 
maintain such a look-out on all trains, and in case of 
any accident to prove affirmatively that this was 
done. 

Ohio forbids railroads to employ as a conductor on 
passenger trains any one who has not served in some 
way as a train hand for two years previously, or as en- 
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gineer any one who has not served three years as a 
fireman. 

Georgia forbids the employment by railroads of boys 
under eighteen as train dispatchers. 

Louisiana, Tennessee and Texas require all railroads 
to provide separate cars or compartments, equal in 
character, for whites aud blacks, and prohibits those 
of either race from riding in the cars set apart for the 
other, with an exception for nurses with children. 
Arkansas has passed a similar law omitting the pro- 
vision for seating colored nurses in the car for whites, 
and adding one for assigning officers in charge of pris- 
oners to the car where the prisoners belong. Alabama, 
inasimilar statute, omits both of these exceptions, 
but makes another more necessary iu a legal point of 
yiew, in favor of passengers brought into the State on 
through tickets bought in other States where no simi- 
lar law exists. 

Arkansas requires all railroads to maintain bulletin 
boards at each station where there is a telegraph office, 
on which information shall be given, if any passenger 
train is ten minutes late, as to when it may be ex- 
pected to arrive. 

Arkansas also requires railroads to provide at each 
station suitable stage-planks or trucks for the removal 
of baggage, and prohibits ‘‘ tumbling trunks and bag- 
gage from their car doors on to the depot platforms.” 
Forany damage to baggage, by rough and careless hand- 
ling, the company must pay the owner, in addition 
to making good his actual loss, from $25 to $200, as an 
encouragement to long-suffering travellers to vindicate 
their rights by suit. 

A few statutes may be worth remark which affect 


COMMERCIAL CONTRACTS. 

South Dakota forbids contracts for the payment of 
debts in gold. 

Arizona provides that any one trading by the style 
of ‘‘agent,”’ or adding “ & Co.” to his name, must put 
the name of bis principal or partner on a sign con- 
spicuously posted at his place of business; otherwise 
all the property used in the business will be liable to 
his individual creditors. 

Indiana makes it embezzlement for a banker to re- 
ceive deposits, with intent to defraud, when insol- 
vent, and his failure within thirty days after the de- 
posit is prima fucie evidence of such intent. 

Arkansas requires agents for the sale of patented 
articles, who take negotiable notes in payment, to 
draw them up on printed blanks, specifying the nature 
of the consideration; and all such notes are thrown 
open to any defenses, though in the hands of an in- 
dorsee for value, as fully as if they were non-nego- 
tiable. 

Indiana has passed a Trade-Mark Law, but for the 
protection of her own citizens only. 

Acts taking the benefit of the *‘ Original Package ”’ 
Law of the last Congress, have been passed in Arkan- 
sas, Maine, Missouri and Oregon. By the Arkansas 
statute, all common carriers transporting intoxicating 
liquors, ‘‘C. O. D.”’ are made the agents of the seller, 
and the place of delivery is the place of sale. 

A number of the States have recognized the general 
lowering of the returns on investmeuts during the 
past few years, by reducing the legal rate of interest. 
In Michigan it is made six, in Illinois five per cent. 
Texas proposes to incorporate a similar limitation in 
her Constitution, and meanwhile punishes the taking 
of usury by a fine which may equal the loan. 


RELIEF TO THE FARMERS. 

Although several of our Legislatures were controlled 
by those in sympathy with the ‘* Farmers’ Alliance,” 
few of the measures which have been put forward in 
its name have become law. California, by a concur- 





rent resolution reciting that farming cannot receive 
“the same protection that is given to other industries 
by the American system of import duties,’ has re- 
quested Congress to pass laws giving any farmer, own- 
ing not over six hundred and forty acres, the right to 
borrow from the United States, on mortgage, such 
sums as he may desire, not exceeding $5,000, or sixty 
per cent of the value of his farm, at two per cent in- 
terest. No measure however was adopted by this Leg- 
islature fur loans by the State itself to her own farm- 
ers on similar security. 

Minnesota has been furnishing seed grain for two 
years, at the expense of the counties, to those of their 
inhabitants whose crops were lost by drought or other 
extraordinary cause. Kansas bas now adopted the 
same policy, the State advancing the necessary funds 
as a temporary loan to the county. 

Laws to secure irrigation on a large scale at public 
expense have been passed by California, Kansas, 
Nevada and South Dakota, and irrigation bonds, is- 
sued for these purposes, are becoming a familiar se- 
curity in eastern markets. Wyoming, where each 
stream feeds, ou the average, five ditches, built at a 
cost of $5,000 each, bas memorialized Congress for aid 
in this direction. 

New Mexico has adopted a plan somewhat similar, 
for securing public watering places. She allows any 
one hundred of the inhabitants of any precinct to as- 
sociate as a corporation to build and maintain a public 
reservoir or pond, and requires the county to furnish 
all necessary tools. Every corporator must work on 
the job until it is completed, and then the county is 
to pay a fair rent for the right of the public to use the 
water. 

The war on oleomargarive continues with unabated 
vigor. Minnesota requires it to be colored a bright 
pink, and Michigan forbids its use in any of her public 
institutions. 

Utah has offered a bounty of half a cent for every 
English sparrow killed in that Territory. 

California has made an appropriation for the impor- 
tation from ‘Australia, New Zealand and adjacent 
countries’’ of * parasites aud predaceous insects for 
distribution.”” Ido not understand that this is be- 
cause Southern California, at least, is not already suf- 
ficiently supplied by Providence with certain classes 
of predaceous insects, not to say parasites, but that 
her orange groves are infested by a kind of *‘scale”’ or 
moth, which can only be exterminated by introducing 
one of its natural enemies, or by destroying the tree 
itself. As Australia has furnished California with the 
official ballot, so now is she to be called on for an of- 
ficial insect—a “chartered libertine,’ furnished with 
its prey by public authority. 

The general subject of 


PROTECTION OF LABOR 
has received rather less than usual attention. 

Indiana and Ohio require all mauufacturers and 
mining concerns to pay each employee his wages at 
least once every two weeks, and prohibit payment in 
any thing but cash or commercial paper. Rhode 
Island insists on weekly payments, and as respects cor- 
porations, [llinvis does the same. Culifornia allows 
them to be either weekly or monthly. 

The semi-monthly rule is that now fixed in Switzer- 
land. The Continental plan of restricting deductions 
for fines, or to guarantee against loss by strikes, or 
stopping work without due cause, to a certain amount, 
does not seem yet to have found favor in America ex- 
cept in a single State, [llinois, where none are allowed 
except for cash advanced. Such deductions in Ger- 
many are limited to one week’s wages, and France now 
proposes to confine them to not exceeding three-tenths 
of the amount otherwise due. New Jersey forbids any 
corporation to make it a condition of employing or re- 
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taining any one that he shall agree to its retaining part 
of his wages, as an insurance fund for his benefit in 
case of subsequent disability. 

Indiana makes it a penal offense for employers of 

women in manufacturing or mercantile establish- 
ments not to provide seats for them, and allow their 
use whenever they are not “n rily gaged in 
the active duties for which they are employed.” 
Similar laws have been enacted in Ohio and Mis- 
souri. 

Indiana excludes women from labor in mines, and 
also children under fourteen. 

Kansas provides not only that eight hours shall con- 
stitute a working day for all employed on public works, 
but that no contractor for such a work with the 
State or any municipal corporation, shall permit any 
of his employees to work longer in any day, except in 
case of war, or for the protection of property or life. 
The trustees of several of the State charities have in- 
formed the governor that, unless a special session of 
the Legislature is called to repeal this act, they cannot 
carry on the institutions under their charge later than 
the end of September. 

Oregon has passed a law making threats or violence 
in aid of strikers, or the circulation of false intelli- 
gence in writing or print, to induce a boycott, a penal 
offense. 

New Jersey has made every Saturday a bank holi- 
day, by postponing the payment of paper, otherwise 
maturing then, to the following Monday. 

Arkansas has made it a felony to bring into the State 
any body of private detectives or police to suppress 
any domestic violence or disturbance. Similar pro- 
visions are in the new Constitution of Kentucky, and 
also that of Wyoming, where they are enforced by a 
recent statute. 

Missouri makes it a misdemeanor to report falsely 
to any carrier that any of his employees failed either 
to collect or account for sums earned for transporta- 
tion of person or property, the main object being to 
protect railroad conductors against the misstatements 
of private detectives. 

Among the laws passed for the protection of 





MINORS 
is one of Tennessee which makes it a misdemeanor to 
give or sell them cigarettes, while North Carolina al- 
lows it only to those over seventeen. 

Wyoming forbids any sale of liquors to one, and Ten- 
nessee prohibits even giving him any, as a matter of 
private hospitality, without the consent of his parent 
or guardian. 

Washington makes it a penal offense for any one to 
allow a minor to play at cards in his house without the 
written permission of his parent or guardian. 

Minnesota excludes all persons under seventeen 
from the court-room during criminal trials with which 
they have no particular concern. 

Arizona protects her girls against themselves by for- 
bidding their marriage under sixteen years of age— 
the limit of Russia and Italy. 

New Mexico forbids any one removing from the 
Territory to dispose of his property there, unless he 
shall first make reasonable provision to the satisfac- 
tion of the Probate Court for the support and educa- 
tion of any minor children whom he may have left be- 
hind. 

EDUCATION. 

Arizona and New Mexico have passed compulsory 
education laws. [Illinois allows no child under thirteen 
to be hired by any one without a certificate from the 
school authorities, to be granted only after proof that 
he bas had the benefit of suitable instruction. 

Delaware has been added to the number of States 
providing free text-books in their public schools. 


poleon inthe opinion that all history is false, has dj- 
rected her governor and superintendent of education 
to confer and correspond with similar officers in the 
other Southern States, in regard to the adoption in all 
these States of a series of “true and authentic hig. 
tories,” and “‘uniform text-books,”’ for use in their 
free schools. 

Maine requires every teacher in her public schools to 
devote not less than ten minutes weekly to instrue- 
tion in the principles of kindness to birds and ani- 
mals. 

ALIENS AND NON-RESIDENTS. 

It is evident that there is a growing sentiment in 
favor of more restrictions on immigration, and greater 
protection in each State to its own citizens. 

Arizona, Florida and South Dakota have abolished 
the office of commissioner of immigration. 

California has passed another anti-Chinese law of 
great severity. No citizen of China can ever enter the 
State except he come as a representative of his gov- 
ernment, or as attached to the household of one, 
Every one now in the State must, within one year, 
take out froma State official a numbered certificate 
of residence, embodying his photograph and a descrip- 
tion of his age, birth, station and all particulars that 
may aid in his subsequent identification. This he 
must produce before he can enter any public vehicle of 
transportation from one town to another. Any China- 
man violating the provisions of the statute is liable to 
imprisonment in the State prison for from one to five 
years, and then to be deported to his own country. 

Texas has withdrawn her permission for the owner- 
ship of lands by resident aliens. 

Kansas has excluded non-resident aliens from tak- 
ing or holding land in that State, except that those 
now owning land may sell it during their life-time. 
Corporations more than a fifth of whose stock is owned 
by aliens, come under the same ban. No exception is 
made in favor of land-owners who die before having 
had a reasonable opportunity to sell, or of those pro- 
tected by treaties of the United States. 

Missouri provides that no mortgage or pledge of 
property in that State by a foreign corporation (other 
than railroad or telegraph companies) to secure a debt 
contracted elsewhere shall be valid as against existing 
general creditors residing in Missouri. 

Alabama debars non-residents from her oyster 
grounds, and Washington from her salmon fisheries. 
There are a few statutes of interest regarding 


REAL ESTATE TITLES. 

Wyoming forbids any one to engage in the business 
of furnishing abstracts of title tu real estate without 
first providing himself with a complete abstract of all 
real estate titles for the territory he proposes to cover, 
and also giving a $10,000 bond to the State to protect 
any one who may be injured by his failure to make 
proper abstracts. Minnesota has appointed a commis- 
sion to inquire into the merit of the ‘‘ Torrens’’ sys- 
tem, and if they deem proper report a bill for its 
adoption. This isthe plan now pursued in several of 
the British colonies, under which the government cer- 
tifies to and guarantees all titles, providing the guar- 
anty fund by a small duty on all transfers. 
Massachusetts has abolished the ancient common- 
law rule against conveyances of property held ad- 
versely to the grantor. 


TAXATION. 
The single tax movement seems to make no impres- 
sion on American law-makers. Connecticut, in a stat- 
ute passed in 1889, but not, I believe, heretofore called 
to the attention of the association, has given it some 
indirect support by allowing all holders of bonds, notes 
or other choses in action, to pay an annual State tax 





South Carolina, apparently not agreeing with Na- 
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in lieu of the ordinary local taxes, which would 
amount to from five to ten times that sum. This 
measure was dictated by the conviction that intangi- 
ble securities can never be effectually reached by 
the tax-gatherer if assessed as heavily as corporeal 
property. 

The legislation of the past year however has been in 
decided opposition to these views. 

Stringent Jaws for the taxation of all property, real 
and personal, tangible and intangible, bythe same 
methods, and with equal hand, have been passed by 
Indiana, Michigan, Nevada, Ohio, North Carolina, 
South Dakota, Washington and Wyoming. 

That of Indiana is the most searching and inquisi- 
torial. Each tax payer is required to return a list of 
his property on a printed schedule containing seventy- 
two items of his possible possessions, and must write 
“none” against each item of which he possesses none. 
He must also disclose all property he may have or con- 
trol as agent for another. All demands and claims he 
may have must be stated, whatever their description. 
A deduction is allowed from all amounts due him to 
the extent of his ‘ bona fide indebtedness,”’ and as he 
is not obliged to name his creditors, it will probably 
be found an elastic item. 

The South Dakota law is similar as to deducting for 
indebtedness, but requires the items of such indebted- 
ness to be given in some detail. 

Massachusetts has followed Pennsylvania and New 
York in adopting the collateral inheritance tax. In 
New York last year it yielded over $1,000,000 of reve- 
nue. 

There is a growing tendency to restrict to a greater 
degree 


ADMISSION TO THE PROFESSIONS. 

South Carolina requires all persons desiring to prac- 
tice as physicians or surgeons to produce diplomas 
from some reputable medical college, approved as such 
by a county examining board. 

Arkansas, which requires physicians to obtain a li- 
cense to practice from a similar board, authorizes it to 
revoke the license for unprofessional conduct. Such 
conduct, among other things, includes ‘‘ employing or 
using what are known as cappers, steerers or drum- 
mers, or the subsidizing of hotels or boarding-houses 
to procure practice,” and “all advertising of medica! 
business, in which untruthful and improbable state- 
ments are made.” 

Oregon and South Dakota also require a diploma of 
doctor of medicine as a condition of practice. 

Similar laws as respects dentistry, to be enforced by 
a State examining board, were passed by Kansas, 
Maine, Michigan, New Hampshire and Tennessee. 

Minnesota has adopted the plan of aState board of 
examiners for admission to the bar, and the same thing 
has been done in Connecticut by the action of the 
judges, to whom discretionary power in the matter 
has been intrusted. 

Washington, on the other hand, makes a diploma 
from any law school a sufficient qualification. 

California makes it an offense punishable by not ex- 
ceeding six months’ imprisonment to act ‘‘as a run- 
ner orcapper for attorneys in or about police courts 
or city prisons.” 


THE COURTS 
I may dismiss with brief consideration : 

The Supreme Court of Indiana, for the second time 
within ten years, bas been relieved by the creation of 
anintermediate appellate court. It is to endure for 
8ix years, and has no jurisdiction over questions of the 
eonstitutionality of statutes, but must certify all cases 
in which they arise into the Supreme Court. Tempo- 
rary judges are to be appointed by the governor, to 
serve until their successors can be elected, and of the 





original appointees not more than a bare majority can 
belong to the same political party. 

Opinions of the court in cases decisive of ‘‘ new and 
important questions’’ are to be published, I almost re- 
gret to say, in a new series of ‘‘Indiana Appellate 
Court Reports.”’ 

The Supreme Court of the State was called upon by 
its clerk for advice as to how much of its jurisdiction 
was transferred to the new court, and has responded 
in an opinion which is Jonger by three pages than the 
statute which it construes. 

Nevada requires each of her judges to subscribe an 
affidavit every month, before he can draw his salary 
for the month preceding, that no cause in his court re- 
mains undecided, since the trial of which ninety days 
have elapsed. 

Arizona requires a change of venue whenever either 
party files an affidavit of his belief that on account of 
the bias, prejudice or interest of the judge holding the 
term he cannot obtain a fair and impartial trial. 

Wisconsin, by “An act to aid impecunious litigants,” 
allows attorneys to prosecute all claims for unliqui- 
dated damages, with alien on the cause in action for 
such reasonable fees as may be agreed upon. 

California has made provision for the establishment 
and maintenance of a law library in each county, by 
atax of $l on every civil action brought before the 
Superior Court, to be paid on filing the first papers in 
the cause. 


NEW STATUTORY OFFENSES. 

The number of statutory offenses has been largely 
increased. Among the more noticeable additions are 
that of Indiana, making it a misdemeanor for one not 
amember of a secret society incorporated or doing 
business in the State to wear its badge, uniform or 
emblem; that of Tennessee, putting in the same rank 
the intercepting, without authority, a dispatch trans- 
mitted by telephone; and two of Michigan, one mak- 
ing ita State prison offense to enter a horse, under a 
false name, or out of its proper class, in any race got 
up by an organized society or driving club, and the 
other probibiting entering any public place or public 
conveyance while affected by small-pox, diphtheria or 
scarlet fever, or inviting attendance at the funeral of 
a victim of one of these diseases. 

Maine has appointed a forest commissioner to pro- 
tect her rapidly-thinning woods, and it is now a mis- 
demeanor there to break camp without putting out the 
fire. 

The attention of the association was called, some 
years ago, by its committee on jurisprudence and law 
reform, to the scandalous advertisements of cheap and 
speedy divorces in some of our city newspapers. Cali- 
fornia has made it a misdemeanor to print any offer 
to aid in procuring a divorce. 


PRISONS. 

Minnesota has taken another step in support of the 
theory that the main object of punishment is to re- 
form the criminal, by allowing the court to send any 
person under thirty, who is convicted for the first 
time of any crime, even a capital one, to the State Re- 
formatory. 

Obio has carefully revised its laws as to the release 
of convicts on parole. This had come to be granted 
too easily, and new safeguards to the public have been 
provided, such as requiring the recommendation of 
both the warden and the chaplain, and an advertise- 
ment of his application for such release to be pub- 
lished in two newspapers in the county where the 
prisoner was sentenced. 

New Mexico requires the instruction of illiterate 
convicts in the penitentiary in reading, writing and 
arithmetic. 

Oregon has provided for a ‘‘ rogues’ gallery ” at its 
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penitentiary, with pictures of those convicted of the 
graver crimes against property. Michigan directs a 
full register to be kept of each convict’s description, 
measurements and former history, together with his 
photograph and permits furnishing duplicates of all 
entries for use in prosecutions in other States. 


THE JURY SYSTEM. 

The Constitution of South Dakota, adopted in 1889, 
authorized the Legislature to modify or abolish the in- 
stitution ofa grand jury. A substantial modification 
has just been made reducing the number necessary to 
constitute a quorum to six, and allowing five to finda 
true bill. Wyoming, by her Constitution, allows the 
reduction of the petit jury in civil cases to less than 
twelve, cuts the grand jury peremptorily down to that 
number, and permits its abolition. The first Legisla- 
ture of the new State has substantially destroyed it by 
providing that none shall be summoned without the 
special order of the court, and that original informa- 
tions may be filed for any crimes which the prosecut- 
ing attorney is satisfied have been committed. 

Washington has reduced her grand jury to not less 
than twelve nor more than seventeen, aud allows in- 
formations for any offense after a binding over by a 
committing magistrate. Montana permits informa- 
tions under the same conditions, and also in any case 
by order of court. The new Kentucky Constitution 
reduces the grand jury to twelve, and authorizes the 
Legislature to make nine jurors competent to return a 
verdict in civil cases. 

Louisiana has provided for the waiver of a jury in 
all cases in the Criminal Court of New Orleans, when 
the punishment on conviction is not necessarily im- 
prisonment with hard labor or death. 

Arizona allows three-fourths of a jury to return a 
verdict both in civil cases and in prosecutions fora 
misdemeanor. 

Westill, in running over our statute books, observe 
occasionally some lingering 


ECHOES OF THE WAR. 

Three more of the Southern States, Alabama, Ar- 
kansas and Georgia, are taxing themselves to pension 
disabled Confederate soldiers and the families of the 
fallen, and Tennessee has adopted a similar law, ap- 
plicable equally to her sons who fought on either side. 

Florida has made Jefferson Davis’ birthday a legal 
holiday. 

Congress has provided for the purchase of a large 
tract comprising seven thousand six hundred acres in 
Tennessee and Georgin, comprehending the Chicka- 
mauga battle field, fora National military park, and 
Georgia has taken action in aid of it. Ohio also has 
made an appropriation for desigus for memorials to 
be erected there to her soldiers who fell in the battle. 

Arkansas has incorporated’ a State Ex-Confederate 
Association, one of the objects of which is ‘to frater- 
nize on every fitting occasion with our late adversaries, 
extending to them those courtesies which are due from 
one soldier to another and which a common citizen- 
ship in acommon government demands at our hands.” 
A like spirit is shown in the language of an Alabama 
charter for a similar organization. 

New Jersey provides that all persons now holding a 
position by appointment in any city or county, who 
served in the Civil war and received an honorable dis- 
charge, shall hold their places during good behavior, 
aud not be removable for political reasons. 


STATE SOCIALISM AND PATERNALISM. 

The tendency toward the modern European policy 
of State socialism seems most marked in the legislation 
of some of the middle States, of which Indiana may 
be taken as an example. 

Our proximity to the British possessions on the east 








however seems to have brought over the border some 
tendency to paternalism or maternalism, if we may 
judge from the terms of a statute of Maine providing 
that should one or both eyes of an infant become red- 
dened or inflamed within four weeks after birth, it 
shall be the duty of the nurse or person in charge of it 
to report the matter at once to a physician, under 
a penalty of fine or imprisonment not exceeding six 
mouths. 

Several more States have offered bounties to pro- 
ducers of beet or sorghum sugar. U tah offers a bounty 
of $2 for each ton of iron manufactured there. 

The wasteful use of natural gas has begun to receive 
attention fromthe government. Indiana prohibits its 
use in unconfined ** flambeau ”’ lights, and requires all 
street lamps to be turned off between eight in the 
morning and five in the afternoon. The use of any ar- 
tificial means to increase the natural outflow of the gas 
from the ground is made punishable by a fine of not 
less than $1,000. 

And now, as I draw this review to a close, let me say 
a word or two as to what has been and what has not 
been done toward bettering our methods of 


LEGISLATIVE PROCEDURE. 

The Constitution framed for Kentucky by her con- 
stitutional convention pursues what may be called the 
modern American policy of circumscribing the legisla- 
tive power by sharp limitations in favor both of the 
whole people and of the individual citizen, reaching 
down to matters of mere administrative detail. The 
session of the General Assembly is restricted to sixty 
legislative days, and perhaps, with the recent example 
of Connecticut before their eyes, it is expressly pro- 
vided that a legislative day shall be construed to mean 
a calendar day. Every law must be passed by yeas and 
nays, and receive at least a two-fifths vote of all the 
members of each house. No law can limit the dam- 
ages for loss of life or damage to person or property. 
No law shall grant special exemption from taxation; 
none shall concede a larger exemption for the value of 
household goods and other personal belongings than 
$250. No statute, except one for “local option ”’ as to 
the sale of liquors, shall be enacted to take effect upon 
the approval of any other authority than the Geueral 
Assembly. 

This last provision seems to me a particularly wise 
one in any State where general rather than special leg- 
islation isthe rule. It keeps the responsibility where 
it belongs. Resort to a popular referendum is foreign 
to the nature of representative institutions, and only 
to be justified where the question is one as to some 
fundamental change of relations between the govern- 
ment and the governed. 

The ordinary provision in our State Constitutions 
that amendments to them must be proposed by the 
Legislature and ratified by the people, is of course in- 
tended to secure a double responsibility for their 
adoption. Instances have often occurred of the pas- 
sage of proposed amendments through an unwilling 
Legislature, where the majority were really opposed 
to them, but believed they would be killed on the pop- 
ular vote. This year California has resorted to a new 
method of evading legislative responsibility, by call- 
ing ou the people in advance to say whether they wish 
a certain amendment proposed. The measure in ques- 
tion is that of an educational qualification for suffrage, 
the requirements suggested being the applicant’s ability 
to write his name and read any section of the Cousti- 
tution in the English language. [t is probable that the 
Legislature were in favor of such a change, but it is 
certain that they were afraid to declare their position 
until the people had spoken, thus reversing the order 
of proceeding contemplated by the Constitution. 

California has also provided for asking the people, 
at the next State election, to declare their preference 
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as to whether United States senators should be elected 


by popular vote or not, and the governor is to inform 
every other State of the result. Michigan has declared 
herself in favor of such a change, and requested Con- 
gress to propose a constitutional amendment to this 
effect, and also for the popular election of president 
and vice-president. 

There are few of our States where occasionally bills 
that were about to become laws have not mysteriously 
disappeared from the files, or perhaps in passing from 
hand to hand, have gained or lost a word or two, no 
one remembers how, by which their effect is materi- 
ally altered. 

Delaware has found here an excellent field for the 
application of that kind of reformatory procedure 
which she was for years almost alone in retaining. and 
visits with fine and imprisonment or whipping, any 
person who fraudulently alters or abstracts any bill or 
resolution during its passage through either house of 
the Legislature. 

Since our last meeting, and in consequence in part 
of the action of members of our local councils, taken 
at the instance of the association, State commissions 
to promote uniformity of legislation have been ap- 
pointed in five more States, Delaware, Massachusetts, 
Michigan, New Jersey and Pennsylvania. 

There is noticeable in the legislative proceedings of 
many of the States a want of respect for the spirit of 
their Constitutions, while adhering to their letter, 
which one cannot but regard as a serious menace to 
the perpetuity of our institutions. 

Obedience to law has no secure foundation which 
does not rest upon a certain reverence for it, and no 
people will long revere what they see their rulers daily 
evade. 

In Indiana, for instance, there is a wise constitu- 
tional provision that ‘‘No act shall take effect until 
the same shall have been published and circulated in 
the several counties in this State by authority, except 
incase of emergency, which emergency shall be de- 
clared in the preamble or in the body of the law.’’ Un- 
questionably the framers of this article intended by 
their exception to provide for cases of instant and 
special necessity ; but of the two hundred laws of the 
last session, one hundred and fifty-five contained a 
declaration that, ‘‘ whereas an emergency exists for the 
immediate taking effect of this act, it shall therefore 
be in force from and after its passage.” It is unnec- 
essary to say that most of these were in fact measures 
of ordinary legislation, as to which there was really no 
reason for anticipating the time when they would nat- 
urally become operative. 

The Constitution of Tennessee declares that ‘‘ no 
law of a general nature shall take effect until forty 
days after its passage, unless the same or the caption 
shall state that the public welfare requires that it 
should take effect sooner.’”? Out of two hundred and 
sixty-five laws passed by the last Legislature, two 
hundred and thirty contained a section stating that 
the public welfare required them to take effect imme- 
diately; and of the remaining thirty-five a majority 
declared that the public welfare demanded that they 
should take effect at some date within the forty days. 
One of these Tennessee statutes is simply to amend a 
township charter by inserting after the word “lot” in 
one place, “ thence west four chainsto astake; thence 
north, four and one-half chains to an oak tree; thence 
west, three chains to astake; thence north, two chains 
to the corporation line at the coal shute,’’ after which 
follows: 

“Sec. 2. Be it further enacted that this act take ef- 
fect from and after its passage, the public welfare re- 
quiring it.” 

In Texas the Constitution provides that ‘no bill 
shall have the force of a law until it has been read on 
three several daysin each house, and free discussion 





allowed thereon; but in cases of imperative public 
necessity (which necessity shall be stated in a pream- 
ble or in the body of the bill) four-fifths of the house 
in which the bill may be pending may suspend this 
rule, the yeas and nays being taken on the question of 
suspension and entered upon the journals.’”’ Out of 
one hundred and eighteen laws passed at the recent 
session of her Legislature, which lasted ninety days, 
only five were without the ‘“‘emergency clause” to 
nullify this constitutional provision. 

As was said in the address of my predecessor, a year 
ago, there isa similar and almost equal tendency to 
evade the ordinary constitutional prohibition of special 
laws where general ones will do as well. 

There is hardly an act of the last Ohio Legislature 
affecting municipal corporations which does not fur- 
nish an illustration of this. The first of their session 
laws authorized any municipal corporation having a 
census population of ten thousand nine hundred and 
thirty-eight to buy land and build machine shops, and 
then to let or sell them to any railroad company. 
Enabling statutes followed, of asimilar description, in 
favor of municipalities with a census population of 
three thousand nine hundred and ninety-eight, or 
of three thousand nine hundred and forty, villages 
with a population of one thousand four hundred and 
fifty five; cities with a population of six thousand and 
forty-six, thirty-five thousand and sixty-six, seventeen 
thousand five hundred and sixty-five, nine thousand 
and ninety, or twelve thousand one hundred and 
twenty-two, and counties with a population of forty- 
two thousand five hundred and seventy-nine, or fifty- 
five thousand nine hundred and seventy-nine. The 
official publication of the session laws often specifies 
upon the margin of the page the particular place, as 
“Alliance,” ‘‘ Hamilton ” or ‘* Piqua,’’ which the law 
is intended to cover. 

Our American system of government has been dis- 
tinguished from all others by its giving through its 
written Constitutions such guaranties of individual 
right as no sudden change in public sentiment, no 
sudden exigency in public affairs, could break over or 
break down. -But Constitutions are nothing, unless 
they are enforced in the spirit in which they were con- 
ceived. In them, more than in any other thing of hu- 
man institution, ‘‘ the letter killeth.”” The courts may 
be relied on for their faithful interpretation, but that 
our Legislatures may be equally true, can be secured 
only by the constant insistence on the part of our pro- 
fession, as the great leader of public opinion, at least, 
as put in form by legislative action, that no constitu- 
tional principle ought ever to be undermined or evaded 
in statute law on a plea of public necessity. There is 
no necessity so imperious as that of supporting the 
Constitution to which we are doubly bound by our 
oaths as citizens and our oaths as members of the bar. 
Its formalities, its delays, its limitations, are the best 
fruits of a thousand years of Anglo-Saxon history. 
The omnipotence of the British Parliament our 
fathers refused to reproduce on American soil, and it 
belongs to us to keep it out in substance as it is in 
form. 


——_>__—. 


-CONSTITUTIONAL LAW—CITIZENS—ALIENS 
—RIGHT TO DOWER. 


KANSAS SUPREME COURT, JULY 9, 1891. 
BUFFINGTON Vv. GRUSVENOR. 
The word “‘citizens,”’ as used in section 17 of the Bill of 
Rights prior to the amendment of 1888, meant citizens of 
Kansas, and the word ‘‘aliens,’’ as there used, meant 





persons born out of the United States and not natural- 
ized. 
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The statute which provides that the widow shall not be en- 
titled toan interest in lands conveyed by the husband 
when the wife, at the time of the conveyance, was @ non- 
resident of the State, is not repugnant to section 2 of ar- 
ticle 4, or the fourteenth amendment to the Constitution 
of the United States. 


)RROR from District Court, Kingman county; S. 
W. Leslie, J. 


Hallowell, Hume & Gordon, for plaintiff in error. 


John E. Lydecker and Douhitt, Jones & Mason, for 
defendant in error. 


Jounston, J. Martha A. Buffington brought two 
actions in the District Court of Kingman county, oue 
against William 8. Grosvenor and the other against 
John G. Sears, to recover from each one-half of cer- 
tain real property situate in Kingman county. She 
was unsuccessful in each case, and is here complaining 
of the judgments that were given. The material facts 
of the cases are alike, and, as they present but one 
question, they may be disposed of ina single opinion. 
Martha A. Buffington became the wife of Pierce Buf- 
fington in 1865, and continued in that relation until 
the time of his death in 1884. He removed to Kansas 
five or six years before his death, and shortly after 
coming here he acquired the absolute legal title to the 
property in controversy. Afterward he conveyed the 
property by warranty deeds to certain grantees, and 
the defendants, by subsequent conveyances, have ac- 
quired all the title obtained by such grantees. Martha 
A. Buffington did not join her husband in conveying 
the property, and has never executed a conveyance of 
the same to any one, but she was never a resident or 
citizen of Kansas, and was never in the State prior to 
the death of her husband. She now claims to be en- 
titled to one-half interest in the real estate of her hus- 
band, of which she had made noconveyance; but the 
trial court held, under the proviso of section 8 of the 
act concerning descents and distributions, that as she 
had not been a resident of Kansas, she never had any 
interest in the land conveyed, and her signature or 
conveyance was unnecessary to a complete transfer of 
the land by her husbaud. The section referred to 
reads as follows: ‘‘ One-half in value of all the real 
estate in which the husband, at any time during the 
marriage, had a legal or equitable interest, which has 
not been sold on execution or other judicial sale, and 
not necessary for the payment of debts, and of which 
the wife has made no conveyance, shall, under the di- 
rection of the Probate Court, be set apart by the ex- 
ecutor as her property, in fee-simple, upon the death 
of the husband, if she survives him; provided, that 
the wife shall not be entitled to any interest, under 
the provisions of this section, in any land to which the 
husband has madea conveyance, when the wife, at 
the time of the conveyance, is not or never has been a 
resident of this State. Continuous cohabitation fas 
husband and wife is presumptive evidence of marriage 
for the purpose of giving the right aforesaid.” Gen. 
St. 1889, par. 2599. The plaintiff's contention is that 
the proviso of the section violates both the State and 
Federal Constitutions, in that it discriminates against 
the citizens of other States and aliens. It is first con- 
tended that the proviso falls within the inhibition of 
section 17 of the Billof Rights, which at the date of the 
conveyance of the land in controversy by Pierce Buf- 
fington read as follows: ‘ No distinction shall ever 
be made between citizens and aliens in reference to the 
purchase, enjoyment or descent of property.” Does 
the proviso mentioned make “a distinction between 
citizens and aliens in reference to the purchase, enjoy- 
ment or descent of property?’’ Weare inclined to 
think that it isa regulation of the manner of transfer- 
ring property within the State, instead ofa restriction 
upon its descent. However, that question is imma- 








terial in this case, so far as section 17 of the Bill of 
Rights is concerned. Inno event can it be said that 
there is a distinction between citizens and aliens ip 
the present case, for it does not appear that the plain. 
tiffis an alien within the proper meaning of that term. 
It is alleged by plaintiff, and conceded on the other 
side, that she is a citizen of the United States. The 
wife of acitizen of Kansas, who resides in another 
State, cannot be regarded as an “alien.” Webster de- 
fines the word as * one born out of the jurisdiction of 
the United States, and not naturalized,” and Bouvier 
gives alike definition. Anderson’s Dictionary of Law 
defines an “alien” to be *‘ one born in a strange coug- 
try, under obedience to a strange prince, or out of the 
ligeance of the king.”” The ameudment to this con- 
stitutional provision, which was adopted in 1888, 
shows that that is the sense in which it is used in our 
Constitution. Section 17 of the Bill of Rights as 
amended reads as follows: ‘No distinction shall 
ever be made between citizens of the State of Kansas 
and the citizens of other States and Territories of the 
United States, in reference to the purchase, enjoyment 
or descent of property. The rights of aliens in refer- 
ence to the purchase, enjoyment or descent of prop- 
erty may be regulated by law.’”’ Before this amend- 
ment was adopted, citizens and aliens stood upon an 
equality with reference to the purchase, enjoyment 
and descent of real property, but by the amendment 
the people ordained that the restriction upon the Leg- 
islature should be removed, and authorized such dis- 
criminating regulations against aliens in this respect 
as might be deemed wise. The use of the term 
“alien”? in the amendment leaves no doubt of the 
sense in which the word is used, and furnishes an ar- 
gument that it was used in the same sense in the or- 
iginal provision. We agree with counsel for plaintiff 
that the term “ citizen,” as used in the original pro- 
vision, refers to citizens of the State of Kansas. Coun- 
sel, who filed a brief by the permission of the *ourt as 
amicus curiae, contend that the term includes all citi- 
zens of the United States, but we are not inclined to 
agree with that view. We conclude then that 
section 17 of the Bill of Rights had no application to 
this case. 

It is next contended that the proviso is repugnant 
to that provision of the Federal Constitution which 
ordains that ‘“‘the citizens of each State shall be en- 
titled to all the privileges and immunities of the sev- 
eral States,’’ and also violative of a like limitation in 
the fourteenth amendment. We think the proviso is 
not in conflict with either of these provisions. It 
makes no discrimination against the citizens of other 
States in respect to any of the privileges or immuni- 
ties of general citizenship. The proviso, in connection 
with other statutes, furnishes a rule regulating the 
manner of the transfer and transmission of real prop- 
erty. Where a person owns the absolute title to land 
in Kansas, and his wife is a resident of the State, she 
must join in the conveyance; but when she is nota 
resident of Kansas, and therefore not subject to ite 
laws, her signature and conveyance are unnecessary, 
andthe husband alone may convey a good title. Itis 
competent for the Legislature of each State to declare 
the mode and manner by which real property situate 
within the State may be transferred by the husband, 
or by the husband and wife, or by a judgment and pro- 
cess of court, so as to divest the husband, or husband 
and wife, of all estate or interest therein, and also to 
provide for the distribution of and the right of suc- 
cession to the estates of deceased persons. ‘The 
power of the State to regulate the tenure of real prop- 
erty within her limits, and the modes of its acquisition 
and transfer, and the rules of its descent, and the ex- 
tent to which a testamentary disposition of it may be 
exercised by its owners, is undoubted. It is an estab- 





lished principle of law, every where recognized, arising 
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from the necessity of the case, that the disposition 
ofimmovable property, whether by deed, descent or 
any other mode, is exclusively subject to the govern- 
ment within whose jurisdiction the property is situ- 
ated.” U.S. v. Fow, 94 U.S. 315. 

Itis urged by the plaintiff that the wife is an heir, 
and as such is entitled to inherit one-half of her de- 
ceased husband’s property, but that the proviso dis- 
criminates against widows who reside outside of the 
State, and deprives them of the right which is ac- 
corded toa resident widow. The wife, strictly speak- 
ing, is not an heir of the husband, although she is gen- 
erally spoken of as such; but still, if she is regarded as 
an heir, the non-resident widow is not deprived of any 
“privilege or immunity.” Under our statute, the 
property of the husband belongs exclusively to him, 
as the wife’s property is exclusively her own. Neither 
has any vested interest or control over the property of 
the other by virtue of the marriage relation. The wife 
has no estate in the land of the husband. It is a mere 
possibility, depending upon the death of the husband, 
or whether he has divested himself of the title prior to 
his death. Ifhe survives her, no interest is taken by 
nor transmitted to her heirs. Ifshe survives him, but 
before his death he conveys the land, or it has been 
sold on execution or other judicial sale, nothing re- 
mains for her to take, and she has been deprived of no 
right. If there was an attempt to convey by the hus- 
band alone when his wife was a resident, the title 
would remain in her, because the manner of conveying 
land prescribed by statute had not been pursued; and 
if there was no judicial sale of the land, and it was 
not necessary for the payment of debts, a one-half in- 
terest would descend to her. In such acase,if she 
was a non-resident of the State, the conveyance by the 
husband alone would, under the rules prescribed for 
conveying, be sufficient to divest the title, and hence 
there would be nothing for her to inherit. It there- 
fore appears that, if the conveyance is made in the 
manner prescribed by statute, there is nothing for 
either the resident or non-resident widow to inherit. 
There is really no discrimination between the resident 
and the non-resident widow, foreach takes one-half of 
all the real property which her husband owned at the 
time of his death. When the husband’s land has been 
conveyed in accordance with law during his life there 
is no descent to either, for there is nothing to descend. 
For reasons that were deemed sufficient, the Legisla- 
ture made the signature and conveyance of the non- 
resident wife unnecessary. The fact that the wife did 
not acoompany her husband to Kansas, or had aban- 
doned him and gone to another State, and may or may 
not have obtained a divorce elsewhere, thus leaving 
the status of the parties in doubt, and making it diffi- 
culs to obtain a perfect transfer of land in many cases, 
may have been deemed sufficient reason for prescrib- 
ing this rule of conveyance. The statute was enacted 
shortly after the admission of the State, and when it 


“was rapidly increasing in population through immi- 


gration from many of the eastern States, and also for- 
eign countries, many coming without their wives and 
families; and possibly the rule was adopted to avoid 
inconvenience and deception in the transfer of real 
property. The ‘‘immunities” and “ privileges’’ re- 
ferred to in the Federal Constitution would not, in 
any event, include the claim made by the plaintiff. 


Those terms *“‘mean that all citizens of the United, 


States shall have the right to acquire property and hold 
it, and this property shall be protected and secured by 
the laws of the State in the same manneras the prop- 
erty of the citizens of the State is protected; that this 
property shall not be subject to: any burdens or taxes 
not imposed on the property of citizens of the State.” 
8 Am. & Eng. Ency. Law, 253. See also the cases there 
Cited and Corfield v. Coryell, 4 Wash. C. C. 380; Me- 
Oready v. Virginia, 94 U. 8. 391. According to these 





authorities many rights and privileges may be granted 
by a State, depeuding to some extent upon the resi- 
dence of those to whom they are granted, without in- 
fringing upon this provision of the Constitution. The 
privilege of voting, of holding office or of acting as an 
administrator of estates, may be withheld until after 
persons have resided within the State a reasonable 
period of time, without violating the Constitution, 
and it is not violated by allowing an attachment 
against the property of a non-resident debtor without 
an undertaking, although such process cannot be ob- 
tained against a resident without an undertaking. 
Head v. Daniels, 388 Kans. 1; Cooley Const. Lim. (6th 
ed.) 490. These and many other distinctions do not 
fall within the privileges and immunities of general 
citizenship. In treating upon this question Judge 
Cooley says: “Although the precise meaning of 
‘ privileges’ and ‘immunities’ is not very clearly set- 
tled as yet, itappears to be conceded that the Consti- 
tution secures in each State, to the citizens of all the 
other States, the right to remove to and carry on busi- 
ness therein; the right, by the usual modes, to acquire 
and hold property, and to protect and defend the same 
in the law; theright to the usual remedies for the col- 
lection of debts, and the enforcement of other per- 
sonal rights, and the right to be exempt in property 
and person from taxes or burdens which the property 
or persons of citizens of the same State are not sub- 
ject to. To this extent at least discriminations could 
not be made by State laws against them. But it is un- 
questionable that many other rights and privileges 
may be made, as they usually are, to depend upon act- 
ual residence, such as the right to vote, to have the 
benefit of exemption laws, to take fish in the waters of 
the State and the like.” Cooley Const. Lim. (6th ed.) 
490, also note on page 25. There are several adjudi- 
cated cases in other States sustaining a provision of 
statute substantially similar to the proviso in ques- 
tion. In Pratt v. Tefft, 14 Mich. 191, it was decided 
that a woman residing out of the State at the time of 
her husband's death was not entitled to lands lying 
within the State, owned by him, but which had been 
conveyed without her joining in the deed. Although 
the estate of dower has been abolished in Kansas, the 
contingent interest of the wife in the real property of 
the husband is similar to dower in its inchoate stage; 
at least it is substantially similar, so far as the validity 
of such a provision as we are considering is concerned. 
In Ligare v. Semple, 32 Mich. 438, it was again decided 
that ‘‘a wife whois a non-resident of the State, at the 
time the busband makes an absolute conveyance of 
lands divesting himself entirely of his seisin and es- 
tate, has no right of dower, under the statutes of this 
State, in lands so conveyed.” The Supreme Court of 
Nebraska held that, ‘‘ where a husband conveys lands 
in this State while his wife is a non-resident thereof, 
she has no dower interest in the land thus conveyed.” 
Atkins v. Atkins, 18 Neb. 474. In Bennett v. Harms, 
51 Wis. 251, alike provision of the statute was under 
consideration, and the point was directly made that it 
conflicted with the Constitution of the United States 
by discriminating against non-resident citizens, but 
the validity of the statute is sustained in an elaborate 
opinion. A like question has been decided by the Su- 
preme Court of the United States under a law of Louisi- 
ana which discriminated in favor of women who con- 
tracted marriage within the State, or who contracted 
marriage out of the State and afterward went there to 
live, and it was claimed to be in conflict with the pro- 
vision of the Federal Constitution that “the citizens 
of each State shall be entitled to all the privileges and 
immunities of citizeus in the several States;” but it 
was ruled, Judge Curtis delivering the opinion, that 
such discrimination had no connection with that 
clause of the Constitution. Connor v. Elliott, 18 How. 
591. Following these decisions, we conclude that the 








216 THE ALBANY LAW JOURNAL. 





= 





statute is not repugnant to the Federal Constitution, 
and, ifweare inerror in this regard, the parties are 
entitled to have the decision reviewed in the Supreme 
Court of the United States. 

We find no error in the record, and therefore the 
judgment of the District Court will be affirmed. All 
the justices concurring. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





CoNTRACT—TO INDORSE NOTES—LEX LOCI.—Where, 
in an action by the payee against an indorser of cer- 
tain notes, it appears that the indorsement was made 
pursuant to a contract entered into in another State, 
the lex loci contractus must govern, and it is error to 
exclude evidence of such contract, when the indorse- 
meut itself is not ubsolute under the laws of the State 
where it was made. It isapparent that if the lex fori 
is to govern, the respondent cannot avail himself of 
the oral agreement entered into between the plaintiff 
and himself. Adams y. Wilson, 12 Metc. (Mass.) 138; 
Wright v. Morse, 9 Gray, 337. We do not think how- 
ever that it should govern. 1t is clear that in all that 
relates to the contract itself, to its nature and validity 
and interpretation, the law of the place where it is 
made governs. Bank v. Wood, 142 Mass. 563; Milliken 
v. Pratt, 125 id. 374; Carnegie v. Morrison, 2 Metc. 
(Mass.) 381; Nichols v. Mase, 94 N. Y. 160; Buzzell v. 
Cummings, 61 Vt. 213; Forepaugh v. Railroad Co., 128 
Penn. St. 218; Liverpool & G. W. Steam Co. v. Phenix 
Ins. Co., 129 U. S. 453; Fonseca v. Steamship Co., 153 
Mass. —. And the law of the place where the con- 
tract is made is, without any express assent or agree- 
ment of the parties, incorporated into and forms a 
part of the contract. Their contract is presumed to be 
made with reference to the law of the place where it is 
entered into, unlessit appears that it was entered into 
with reference to the law of some other State or 
country. Bank v. Hume, 128 U. S. 207; Chapin v. 
Dobson, 78 N. Y. 74. A contract valid in the State or 
country where it is made will be enforced, even ina 
State or country where it would be invalid, provided 
it be not there contrary to public policy or morals. 
Parsons v. Trask, 7 Gray, 473; Milliken v. Pratt, supra; 
Forepaugh v. Railroad Co., supra. On the other hand 
it is equally clear that, in all that relates to the pro- 
cedure for enforcing the contract, the law of the for- 
mer controls. Bank v. Wood, supra; Carnegie v. 
Morrison, supra; Hoadley v. Transportation Co., 115 
Mass. 304. Thus the form in which and the parties by 
or against whom the action shall be brought, the com- 
petency of the evidence offered to establish the alleged 
cause of action, whether the cause of action is barred 
by the statutes of limitation, whether a party can main- 
tain an action in his own name or is obliged to use 
that of another, whether a contract is negotiable, and 
whether it is to be sued on asa specialty or a simple 
contract, with many other similar things, have been 
held to be matters affecting the remedy, and therefore 
to be governed by the lex loci. Pearsall v. Dwight, 2 
Mass. 84; Orr v. Amory, 11 id. 25; Foss v. Nutting, 14 
Gray, 484; Leach v. Greene, 116 Mass. 534; Drake v. 
Rice, 130 id. 410; Hoadley v. Transportation Co., 115 
id. 304; McClees v. Burt, 5 Metc. (Mass.) 198; Richard- 

son v. Railroad Co., 98 Mass. 85; Downer v. Chese- 
brough, 36 Conn. 39; Leroux v. Brown, 12 C. B. 801; 
Stoneman v. Railway Co., 52 N. Y. 429. It is some- 
times difficult to decide whether the question raised 
in a given case relates to the nature and validity of the 
contract or to the remedy upon it. We think in the 
present instance it relates to the former, and not to the 
latter. The respondent claimed that under the laws 


ments was not an absolute one, but depended, as be. 
tween the parties, upon the oral agreement or under. 
standing, if any, between them at the time when he 
placed his name upon the notes. The respondent fur. 
ther claimed that when he placed his name upon the 
notes he did so under an oral agreement with the 
plaintiff bank by the terms of which his indorsement 
was only to be regarded as security for the payment 
by him to the bank of the money that he might collect 
on the mortgage which was assigned to him. Assum. 
ing, as we must for the purposes of this case, that the 
law of Vermont was as stated by the respondent, the 
testimony offered by him bore clearly upon the nature 
and validity of the contract between himself and the 
bank. The respondent could not show what the agree. 
ment was in any other way than that in which he of- 
fered toshowit. It was not an attempt on his part 
to vary a written contract, because, under the laws of 
Vermont, the indorsement did not of itself constitute 
an absolute contract, butin order to determine what 
the contract was, it was necessary to ascertain what 
agreements or undertakings were entered into at the 
time of and in connection with and as part of the in- 
dorsement. If there were none, then the contract be- 
tween the plaintiff and respondent was the usual con- 
tract growing out of a blank indorsement. If there 
were such undertakings or agreements, then they en- 
tered into and formed a part of the contract of in- 
dorsement. The evidence was rejected, not because 
it would have been incompetent to prove the facts 
which it was offered to eratablish had the contract been 
valid in this State, but on the ground that it related to 
a matter affecting the remedy. Back of all questions 
of remedy however lies the question of the contract 
itself, and we think the evidence should have been al- 
lowed as bearing upon that fact. See Williams v. 
Wade, 1 Metc. (Mass.) 82; Powers v. Lynch, 3 Mass. 77; 
Trimbey v. Vignier, 1 Bing. N. C. 151; Burrows vy. 
Jemino, 2 Strange, 733; Bank v. Wood, supra; Watt- 
son v. Campbell, 38 N. Y. 153; Dunn v. Welsh, 62 Ga. 
241; Forepaugh v. Railroad Co., supra. Mass. Sup. 
Jud. Ct., June 27,1891. Baxter Nat. Bank v. Talbot. 
Opinion by Morton, J. 


DAMAGES—MEASURE—PROFITS.— Where Jumber deal- 
ers purchase and pay for lumber to be delivered ata 
future time, and then resell it, the measure of damages 
for breach of the contract and failure to deliver is, in 
the absence of a market at or near the place of deliv- 
ery, the amount paid, together with the profits which 
would have arisen from the resale. This was a pur- 
chase in that market, and there was no more for sale. 
In a case of such actual sale, why should the court go 
into conjecture as to what the goods were there worth? 
And again, if lumber could have been purchased and 
brought there at a lower price, there is not only no 
proof of it, but we have satisfactory proof to the con- 
trary, because the defendants had the lumber, and 
were by theirsolemn contract under the highest obli- 
gations to deliver it, to say nothing of the requirement 
of common honesty, when they had agreed to doit, 
and had collected the purchase-price. And yet they 
preferred to break their contract, and dishovor their 
bank obligation, rather than deliver this lumber at the 
agreed price, which they declared had been bargained 
at too low a price. In Wood’s Mayne on Damages, 
§ 22,itissaid: ‘‘ But if they [the goods] cannot be 
purchased for want of a market, they must be esti- 
mated in some other way. I1f there bad been a con- 
tract to resell them, the price at which such contract 
was made will be evidence of their value.’’ In the 


American and English Encyclopedia of Law tt is said: 
** Where there is no market at the place of delivery, 
the price of the goods in the nearest market, with the 





of Vermont his obligation growing out of his indorse- 





cost of transportation added, determines their value.” 
Ice Co. v. Webster, 68 Me. 463; Griffin v. Colver, 16 N. 
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y. 489. In the case of Culin v. Glass-Works, 108 Penn. 

St. 220, itis said: ‘‘ Upon the breach of a contract to 

furnish goods, when similar goods cannot be purchased 

in the market, the measure of damages is the actual 

Joss sustained by the purchaser by reason of the non- 

delivery.” A distinction is drawn in some of the 

cases between a resale made at an advance subsequent 

toa contract of purchase and a resale made at an ad- 

yance before the contract of purchase, which was 

known to the seller of the goods. Carpenter v. Bank, 

119 Il. 354. This is rather a fanciful distinction. It is 

pot in accord with the ordinary usages of trade that a 
dealer, a man buying to sell again, should disclose his 

dealings with the same goods at a profit to his vendor. 

Butif there were any sound principle upon which this 

gould rest, if the seller could be supposed to enter into 

his contract upon the basis of aresale in which he had 

no interest, still in this case it is reasonable to suppose 
that a lumber getter selling seven hundred thousand 
feet of lumber toa dealer in lumber should know (1) 
that it was for a resule, (2) that this resale was to be on 
a profit, and (3) that he should know that his vendee 
would be damaged to the amount of his profit, if the 
yendor should prove faithless. But the true basis of 
the general rule is that when there is a market, the 
vendee cannot be damaged, except in the difference 
between what the lumber did actually cost him and 
what he had purchased it at from the seller to him. 
But this rule can have, upon reason, no application 
whatever to acase where there is no market, (1) be- 
causethe disappointed purchaser cannot buy in that 
market when there is no market to buy in, and (2) 
because the market-price cannot be ascertained when 
there is no market. Under the circumstances of this 
case, the commissioner ascertained the true and just 
amount of thedamages. It has been often held that 
profits which are the direct and immediate fruits of 
the contract are recoverable. There are many cases in 
which the profit tu be made by the bargain is the only 
thing purchased, and in such cases the amount of such 
profit is strictly the measure of damages. Wood's 
Mayne Dam., p. 82. It has been held, when the de- 
fendant refused to allow the contracts to be executed, 
the jury should allow the plaintiffs as much as the con- 
tract would have benefited them, profits or advantages 
which are the direct and immediate fruits of the con- 
tract, entered into between the parties, and ‘part and 
parcel of the contract itself, entering into and consti- 
tuting a portion of its every elements, something stip- 
ulated for, and the right to the enjoyment of which is 
just as clear and plain as to the fulfillment of any other 
stipulation. They are presumed to have been taken 
into consideration, and deliberated upon before the 
contract was made, and formed perhaps the only in- 
ducement to the arrangement. If the inducement to 
the plaintiffs to buy this lumber, they being lumber 
dealers and trading in lumber, was not the profits they 
were to make by a resale, what was their inducement? 
And if the sellers did not understand and contemplate 
this resale on a profit, what contemplation on the sub- 
ject can be reasonably ascribed tothem? See Master- 
ton v. Mayor, etc., 7 Hill,62; Morrison v. Lovejoy, 6 
Minn. 319 (Gil. 224); Fox v. Harding, 7 Cush. 516; Dev- 
lin v. Mayor, etc., 63 N. Y. 8; McAndrews v. Tippett, 
89 N. J. Law, 105; Kendall Bank Note Co. v. Commis- 
sioners of the Sinking Fund, 79 Vt. 563; Bell v. Rey- 
nolds, 78 Ala. 511. An examination of the cases will 
show that the courts have been endeavoring to estab- 
lish rules by the application of which a party will be 
compensated for the loss sustained by the breach of 
contract; in other words, for the benefits and gain he 
would have realized from its performance, and noth- 
ing more. It is sometimes said that the profit that 


would have been derived from performance cannot be 
recovered, but this is only true of such as are contin- 
geut upon some other cperation. 


Profits which cer- 





tainly would have been realized but for the defend- 
anut’s default are recoverable. It is not an uncertainty 
as to the value of the benefit or gain to be derived from 
performance, but an uncertainty or contingency 
whether such gain or benefit can be derived at all. It 
is sometimes said that speculative damages cannot be 
recovered because the amount is uncertain, but such 
remarks will generally be found applicable to such 
damages as it is uncertain whether sustained at all 
from the breach. Sometimes the claim is rejected as 
being too remote. This is another mode of saying that 
it is uncertain whether such damages resulted neces- 
sarily and immediately from the breach complained 
of. The general rule is that all damages resulting nec- 
essarily and immediately and directly from the breach 
are recoverable, and not those that are contingent and 
uncertain. The latter description embraces, as I 
think, such only as are not the certain result of the 
breach, and does not embrace such as are the certain 
result of the breach, but uncertain in amount, for 
which the plaintiff will be fully compensated by recov- 
ering the value of his bargain. He ought not to have 
more, and I think he is not precluded from recovering 
this by any infirmity in the lawin ascertaining the 
amount. Wakeman v. Manufacturing Co., 101 N. Y. 
205; Taylor v. Bradley, 4 Abb. Dec. 363; Bell v. Rey- 
nolds, 78 Ala. 511. Va. Sup. Ct. App., July 23, 1891. 
Trigg v. Clay. Opinion by Lacy,J. Lewis, P., and 
Hinton, J., dissent.. 


LANDLORD AND TENANT—REMEDIES OF TENANT— 
BREACH OF COVENANT.— Where a lessor prevents the 
lessee from enjoying the leased property by a prelimi- 
nary injunction, which is afterward dissolved, the fact 
that the lessee has a right of action onthe injunction 
bond will not bar his action of covenant. Mr. High 
says (Inj., § 1648): ‘*Some conflict of authority ex- 
ists as to whether a defendant inan injunction suit 
may, by an action on the case, recover damages for 
having been enjoined without cause, and the rule has 
been broadly stated that no such right of action ex- 
ists. The better doctrine however seems to be that 
defendant’s right of action at common law is not 
merged in the remedy upon the bond, and that an ac- 
tion in the case will jlie,’”’ citing Cox v. Taylor, 10 B. 
Monr.17. Mr. Barton says, in his Chancery Practice 
(page 478): ‘*The right to damages upon the dissolu- 
tion of an injunction is independent of any statutory 
provision upon the subject, aud amid some conflict of 
the decided cases it is said that this right is cumula- 
tive of, and in addition to, the right of action at law 
upon the injunction bond. While the court decrees 
damages upon the dissolution, it cannot go beyond the 
injunction bond, so far as the penalty is fixed therein, 
and, when damages have been thus awarded, the de- 
cree of the court is conclusive as to the amount which 
can be recovered in an action on the bond, but not so 
the right of action on the contract, whose covenants 
have been broken.”’ Mr. Lawson says (Rights, Rem. 
& Pr., § 3704): “It is now held that the defendant in 
an injunction suit has a common-law right of action to 
recover damages for having been improperly enjoined 
in addition to his remedy upon the bond.’’ Mitchell 
v. Railroad Co., 75 Ga. 398; Manlove v. Vick, 55 Miss. 
567; Gorton v. Brown, 27 Ill. 489; Iron Mountain Bank 
v. Mercantile Bank, 4 Mo. App. 505; Hayden v. Keith, 
32 Minn. 277. In some of the States this matter is reg- 
ulated by statute, and it is provided by law that be- 
fore decree defendant may file his account for all dam- 
ages,and have themin that suit allowed; but when 
there is no specific mode prescribed by the statute of 
assessing damages, and no such provision exists by 
statute, the right of action at law is in addition to the 
remedy upon the bond. The declaration states a good 
cause of action, and the demurrer should have been 
overruled. The defendant was undoubtedly bound by 
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her deed, and if, without sufficient cause (and the dis- 
solution of the injunction and dismissal of the bill is 
conclusive of that), the defendant deprived the plain- 
tiff of the benefits and profits accruing to him there- 
under, she should undoubtedly respond in damages. 
Va. Sup. Ct. App., July 9, 1891. Hubble v. Cole. Opin- 
ion by Lacy, J 


MARRIAGE — DIVORCE—ADULTERXY—CONNIVANCE.— 
The fact that a husband suspects his wife of infidelity, 
aud watches her for the purpose of obtaining proof, 
and stands by and sees her go with another man, is 
not sufficient to charge him with connivance, although 
he in fact wishes her to commit adultery in order that 
he may secure a divorce. It is true that he could 
have prevented his wife from committing adultery, 
and did not. On the contrary, he wished she would 
that he might have evidence on which he could geta 
divorce. But he did not make or aid in any way in 
making the opportunity. He did no overt act, unless 
keeping still was one, which it clearly was not. It was 
not a case where he supposed his wife was about to 
commit adultery for the first time, and where it would 
have been his duty to have given her the assistance 
which husband and wife are mutually expected to 
give to each other. It certainly cannot be held that a 
husband who suspects his wife of infidelity can take 
no means to ascertain the truth of his suspicions with- 
out being deemed guilty of connivance. ‘‘ There isa 
manifest distinction,” says the court in Robbins v. 
Robbins, 140 Mass. 531, ‘‘ between the desire and in- 
tent of a husband that his wife, whom he believes to 
be chaste, should commit adultery, and his desireand 
intent to obtain evidence against his wife, whom he 
believes already to have committed adultery, and to 
persist in her adulterous practices whenever she has 
opportunity.’’ Merely suffering, in a single case, a 
wife whom he already suspects of having been guilty 
of adultery, to avail herself to the full extent of an op- 
portunity to indulge her adulterous disposition, which 
she has arranged without his kuowledge, dves not con- 
stitute connivance ou the part of the husband, even 
though he hopes he may obtain proof which will en- 
title him to a divorce, and purposely refrains from 
warning her for that reason. He may properly watch 
his wife, whom he suspects of adultery, in order to ob- 
tain proof of that fact. He may do it with the hope 
and purpose of getting a divorce, if he obtains sufficient 
evidence. He must not however make opportunities 
for her, though he may leave her free to follow oppor- 
tunities which she has herself made. He is not 
obliged to throw obstacles in her way, but he must not 
smooth her path to the adulterous bed. 2 Bish. Mar. 
& Div. (5th ed.), $9; Timmings v. Timmings, 3 Hagg. 
Ecc. 76; Stone v. Stone, 1 Rob. Ecc. 99-101; Phillips 
v. Phillips, 10 Jur. 829. The law does not compel ua 
husband to remain always bound to a wife whom he 
suspects, and it allows him, as it does other parties 
who think they are being wronged, reasonable scope 
in their efforts so discover whether the suspected party 
is or is not guilty, without themselves being adjudged 
guilty of conniving at the crime which they are seek- 
ing to detect. Robbins v. Robbins, supra. In a libel 
for divorce for desertion, the willingness, or even the 
desire, of the deserted party to be deserted, so long as 
it is not expressed in conduct or acts to the other 
party, will not bara divorce. Ford v. Ford, 143 Mass. 
577. Of course, as the court says in that case, there is 
always the difficulty of believing that the desire or 
willingness did not manifest itself in conduct or acts 
expressive of it tothe other party. But nothing of the 
sort appears here. In St. Paul v. St. Paul, L. R.,1 
Prob. & Div. 739, the court held that the neglect of the 
husband which would justify the court in withholding 
a decree in his favor, under a statute which provided 





that the court might do so where the husband was 





guilty of ** such willful neglect or misconduct as * * + 
conduced to the adultery,”’ must be such neglect as 
conduced to his wife’s fall, and not neglect couducing 
to any particular act of adultery subsequent to her fall, 
The case of Morrison v. Morrison, 136 Mass. 810, re. 
ferred to by the libelee, differs from this. In that cage 
the husband, after he had been cautioned to watch his 
wife, made opportunities for her and her suspected 
paramour to be together alone, witnessed without ob- 
jection acts of considerable familiarity between them, 
said nothing whatever to his wife intimating any dis- 
approval of her conduct, and in other ways acted in 
such a manner as to induce the adultery for which he 
wus watching. Mass. Sup. Jud. Ct., June 27, 1891. 
Wilson v. Wilson. Opinion by Morton, J. 


NEGLIGENCE—DRIVING CATTLE THROUGH STREETS, 
—In an action for injuries by being knocked down bya 
steer, it appeared that the steer was being driven along 
the street by defendants’ servant, who was riding a 
horse, and was running along the sidewalk very fast, 
in awild manner, foaming at the mouth, and was 
** feverish and overheated.’ Held, that there was evi- 
dence from which the jury might infer that the animal 
was negligently driven. Persons driving cattle through 
the streets of cities or towns are bound to use the ut- 
most diligence and care to avoid injuries to passers-by. 
Their liability is somewhat in the nature of that of 
acommon carrier. Ficken v. Jones, 28 Cal. 618. The 
courtin that case says: ‘It isa matter of importance 
to understand what is therule in respect to the degree 
of care which parties engaged in driving cattle, reared 
in the rural portions of the country, through the 
streets of a populous town or city, must observe and 
exercise in order to prevent the happening of injuries 
to those lawfully in such streets, and necessarily ex- 
posed to dangers which they may not have the power 
to avert, and from which there may be no way 
of escape. It is impossible fora person acquainted 
with the disposition of cattle raised upon farms or in 
the open country, notwithstanding they may be what 
are commonly known as ‘ tame cattle,’ to be oblivious 
to the fact that, when brought into and conducted 
through the highways of acity, they are apt to become 
alarmed aud excited by the presence of many people, 
and at the sight of new and strange objects, and by 
the noise and confusion around them on every side. 
From such exposure cattle often become wild and dif- 
ficult of management, and not unfrequently some of 
them become fierce from fright, if not so before then, 
and dangerous]to people who may not be aware of 
their presence. In all cases where, by the conducting 
of any lawful business, the lives and limbs of human 
beings are placed in peril, the law requires of the pro- 
prietors and managers of that business the utmost care 
and diligence. The driving of cattle through the 
streets of a city is attended with danger to persons 
who are of right there, and who can justly demand 
that the care, diligence and skill essential to their 
safety shall be commensurate with the necessities of 
the case. It is not impossible that injuries may hap- 
pen in such cases, even though the utmost care and 
skill which the law exacts of the managers of such 
business may have been exercised, and before a person 
can be condemned in damages by the verdict of a jury, 
the party complaining of an injury resulting from neg- 
ligence or want of skill in the conduct of that business 
must establish facts constituting a basis from which 
the fact in issue may be found.’’ Besides the testi- 


mony of appellee above set out, there was evidence 
tending to show that the steer was ‘‘ overheated and 
feverish,” foaming at the mouth, running along ina 
wild manner, etc. These and other facts and circum- 
stances proved upon the trial furnished the jury @ 
basis for the conclusion that the cattle were over- 
driven or otherwise unskillfully handled by the driver, 
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from which they had a right to infer negligence. Ind. 
App. Ct., June 26, 1891. Hichel v. Senhenn. Opinion 
py Reinhard, J. 


NEGOTIABLE INSTRUMENTS — GUARANTY —PAROL 
EVIDENCE.—Where a third person writes his name 
across the back of a note, the presumption that he 
thereby guaranteed the note may be rebutted by parol 
evidence. Where the payee of a note indorses it by 
placing his name on the back of the instrument, a con- 
tract of indorsement is created, the liability assumed 
by the payee being established by the writing. Parol 
evidence to change or vary the terms or conditions of 
acontract is not admissible. Mason v. Burton, 54 Ill. 
$53; Johnson v. Glover, 121id. 283; Jones v. Albee, 70 
id. 34; Woodward v. Foster, 18 Gratt. 200. But where 
aperson who is not the payee of a promissory note, 
but a third party, places his name on the back thereof, 
adifferent question arises. In such case the rule long 
established in this State is that it may be shown by 
parol evidence what liability was intended to be as- 
sumed. In an early case (Cushman v. Dement, 3 Scam. 
497) where a third party wrote his name across the 
back of a note, it was held that the indorsement was 
prima facie evidence of a liability in the capacity of a 
guarantor, but the legal presumption was liable to be 
rebutted by parol proof. In Boynton v. Pierce, 79 Ill. 
145, where the obligation of a guarantor arose, it was 
expressly held that the presumption that a party, not 
the payee, who places his name on the back of a note 
is aguarantor, may be rebutted by parol evidence. In 
Stowell v. Raymond, 83 Ill. 120, where the question 
again arose, the same rule was declared. The question 
again arose in Eberhart v. Page, 89 Ill. 550, and in de- 
ciding the case it is said: The indorsement of a note 
inblank by a third party raises a presumption only 
that it is intended thereby to assume the liability of 
guarantor, which may be rebutted by proof that the 
real agreement between the parties was different. 
From tie cases cited it is apparent that this court is 
fully committed to the doctrine that, when a third 
party writes his name across the back of a promissory 
note, the presumption from the indorsement is that 
he assumed the liability of guarantor, yet parol evi- 
dence may be introduced to prove what liability was 
infact assumed. It is conceded in the argument of 
appellants, that the cases cited fully establish the rule 
indicated, but it is insisted that these cases were vir- 
tually overruled by Johnson v. Glover, 121 I1l. 283. This 
isa misapprehension of the force and effect of that de- 
cision. In that case Johnson, who was the payee of a 
note, indorsed it in blank, and the note subsequently 
fellinto the hands of Glover, who sued Johnson as a 
guarantor, and it was beld that he was not a guarantor 
but an indorser, and that parol evidence was not ad- 
missible to vary or change the character of the liability 
he had assumed. Itis there said: ‘‘ The general rule 
is that the name of the payee appearing on the back of 
the instrument is evidence that he is indorser, and 
proves that he has assumed the liability of an indorser 
as fully as if the agreement was written out in words 
(citing authorities). Parol evidence is no more admis- 
sible to contradict or vary this contract than any other 
Written contract.” What was decided in this case, 
and what was said, had reference solely to a payee of 
& promissory note who had indorsed tbe note in blank, 
and had no bearing whatever upon the rights or obli- 
gations of a third party who had placed his name on 
the back of anote. Moreover it is manifest that there 
was no intention to overrule or modify the doctrine 
announced in Boynton v. Pierce, 79 Ill. 145; Stowell v. 
Raymond, 83 id. 120, and Eberhart v. Page, 89 id. 550, 
from the ruling in Bank v. Nixon, 125 id. 618. This 
case was heard and decided some time after Johnson 
Vv. Glover had been decided, and the doctrine of Boyn- 
ton, Stowell and Eberhart Cases was approved, and 





those cases were cited as sustaining the rule an- 
nounced. We think therefore that the ruling of the 
Circuit Court, in the admission of evidence, that 
the defendants might resort to parol evidence tou prove 
what contract was made between the parties, was cor- 
rect. Sup. Ct. Ill., March 3, 1891. Kingsland v. Koeppe. 
Opinion by Craig, J. 


PROHIBITION—WHEN LIES.—Where a court, without 
jurisdiction, has issued a writ of quo wurranto, to de- 
termine title to an office, a writ of prohibition will lie, 
although judgment of ouster with costs has been en- 
tered, and execution issued, when it appears that it 
has not yet been enforced. At the common law, so 
long at least as any thing remained to be done to carry 
a judgment into effect, a writ of prohibition might go, 
and when it went it took on such a form as the diffi- 
culties it was designated to meet demanded. Fitzher- 
bert declared that, *‘after judgment given an execu- 
tion awarded in the county, or in other court baron, 
which hath not power to hold pleaof debt of the sum 
of forty shillings, etc., or of damages in trespass 
amounting to such sum or more, the party defendant 
shall havea writ of prohibition unto the bailiffs, or 
unto the sheriff or officer of the court, that they do 
not execution; and, if they have distrained the party 
to make satisfaction, that then they release the dis- 
tress, and that they revoke what they have done 
therein.” Natura Brevium, 46a. The same idea bas 
found abundant expression in other common-law au- 
thorities and in this country. Lloyd Prohib. 67; Jones 
v. Owen (1848), 18 L. J. Q. B. 8; Marsden v. Wardle 
(1854), 3 El. & Bl. 695; White v. Steele (1862), 12 C. B. 
(N. S.) 412; Har. Ent. 450; State v. St. Louis Court of 
Appeals (1889), 97 Mo. 283. This feature of procedure 
in prohibition is no departure from the general princi- 
ples governing remedies under the English system of 
law. In Chancery it has been universally recognized 
that, when the court obtained jurisdictiou of a contro- 
versy, it would proceed to do complete justice therein, 
though part of the remedy afforded might be of sucha 
nature (foc example, the adjustment of damages) as 
ordinarily would require a hearing in a court of law. 
So in appellate practice to-day, a writ of restitution to 
restore appellant to what be may have lost by reason of 
an erroneous judgment is properly issuable as a part 
of the mandate to a trial court, reversing its judgment. 
Sup. Ct. Mo., May 15,1891. State, ex red. Rogers, v. 
Rombauer. Opinion by Barclay, J. 


PARTNERSHIP—SALE OF ASSETS—FRAUD.—T wo com- 
posing a partnership may unite in selling the entire 
assets in payment of debts due individually by such 
members, and the sale, if made in good faith and with- 
out fraud, wil! be valid against creditors of the firm, 
notwithstanding the insolvency of the partnership; 
provided the transaction is not, as to any one of the 
partners, obnoxious to the statute against voluntary 
conveyances by insolvent debtors. If the value of one 
partner’s share in the partnership property consider- 
ably exceeds in amount his individual debts settled by 
the sale, it amounts in law to a donation by him of 
such excess to his partner. It was held by this court 
in the case of Veal v. Veal (Ga.), 128. E. Rep. 297, that 
a mortgage given by a partnership on partnership 
property to secure a debt due by one of the partners 
was valid against creditors of the firm, and that this 
was especially true when the debt due by the individ- 
ual member had, by consent of the partners, been 
made a debt of the firm. This doctrine, irrespective 
of the qualification as to making the debt that of the 
firm, is supported by Jones on Chattel Mortgages, sec- 
tion 44, there cited. In Veal's Case the question as to 
how the solvency or insolvency of the partnership 
would affect the transaction was not made or consid- 
ered. Our Code, section 1953, gives every debtor the 
rigbt to prefer one creditor to another, and to that end 
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he may give liens or sell property in payment of the 
debt. No distinction is made as to the kind of credit- 
ors who may be preferred, or as to the kind of prop- 
erty which may be used for this purpose. In this case 
it appears that the transfer of the partnership prop- 
erty to Cohen was signed by Lucas and McDuffie as a 
firm, and by each of the members individually. We 
think, under the section of the Code cited, and under 
the law generally, each of these members had the right 
with the consent of his partner to sell his share in the 
firm assets in payment of his individual indebtedness. 
As stated in the section above cited from Jones on 
Chattel Mortgages: ‘The rule preferring partnership 
property for the payment of partnership debts is for 
the benefit of the partners, and they may waive it. 
* %* * The partners, while the partnership prop- 
erty is still under their control, have power to appro- 
priate it to secure their individual debts. The mere 
preference of individual debts * * * over partner- 
ship debts is not such a fraud upon partnership credit- 
ors that a court of equity will set itaside. The part- 
nership creditors have no lien on the property of the 
partnership if the partners themselves have none.” 
See also Story Part., § 358. It must not be overlooked 
that, under our own statute, the right to prefer cred- 
itors is secured as well to insolvent as to solvent debt- 
ors; provided of course they exercise this right in good 
faith, and without fraud on the rights of others. The 
doctrine is laid down in Bates on Partnership that it 
is not uncommon for a partnership to use the right of 
absolute disposition of its property by employ ing firm 
funds to pay the separate debt of a single partner, and 
it is said, in effect, that this right is unlimited, except 
as controlled by statutes against voluntary convey- 
ances in fraud of creditors and the similar provisions of 
the Bankrupt Law. Of course where this right is ex- 
ercised for fraudulent purposes, the transaction will 
be void. Bates Part., §§ 565, 566. In Marks v. Hill, 
15 Gratt, 400, it was held that ‘‘ partnership effects may 
be applied, by the concurrence of the partners, to pay 
an individual debt of one of them, if the other re- 
ceives a sufficient consideration therefor, though they 
may be unable to pay all their partnership debts.’’ In 
Woodmansie v. Holcomb, 34 Kans. 35, it was held that 
while the partnership remains in existence, and in a sol- 
vent condition, it may,with the consent of all the part- 
ners, transfer firm property in payment of the individ- 
ual debt of one of its members, and in the opinion on 
page 38, 34 Kansas, and 7 Pac. Rep. 605, Johnston, J., 
says: ‘* The decisions of the courts have gone further 
than this, and, although not unanimous, the weight of 
authority seems to be that mere insolvency, where no 
actual fraud intervenes, will not deprive the partners 
of their legal control over the property and of the right 
to dispose of the same as they may choose; and where 
the separate creditor purchases from the firm in good 
faith, and the individual indebtedness is a fair price 
for the [property purchased, such purchase cannot of 
itself be held fraudulent as against the general credit- 
ors of the firm.”’ The following cases are there cited 
in support of this assertion: Sigler v. Bank, 8 Ohio 
St. 511; Schmidlapp v. Currie, 55 Miss. 597; Case v. 
Beauregard, 99 U. 8.119; Bank v. Sprague, 20 N. J. 
Eq. 13; Wilcox v. Kellogg, 12 Ohio, 394; Gwin v. Sed- 
ley, 5 Ohio St. 97; Allen v. Center Valley Co., 21 Conn. 
130; Rice v. Barnard, 20 Vt. 479; Haben v. Harshaw, 
49 Wis. 379; White v. Parrish, 20 Tex. 688; Schaefer 
v. Fithian, 17 Ind. 463; McDonald v. Beach, 2 Blackf. 
55; Ex parte Ruffin, 6 Ves. 119; Whitton v. Smith, 1 
Freem. Ch. (Miss.) 231; Freeman vy. Stewart, 41 Miss. 
138; Potts v. Blackwell, 4 Jones Eq. 58. See also 
the notes to the case of Schmidlapp v. Currie, in 40 
Am. Rep. 533, in which reference to many cases bear- 
ing on this subject will be found, and among them that 
of Sigler v. Bank, 8 Ohio St. 511, above cited, in which 
it was held that, where a creditor of a firm and one of 
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its members, with the assent of all the partners, 
bought of the firm in good faith, and at a fair price, 
goods to the amount of such joint and separate indebt. 
edness, though with knowledge that the firm was ip. 
solvent in the popular sense of the term, such purchase 
was not fraudulent as against other creditors of the 
partnership. As will be seen above, in the quotation 
from the opinion of Johnston, J., in the case cited 
from 34 Kansas, he remarks that the decisions are 
not unanimous in holding ‘‘that mere insolvency, 
where no actual fraud intervenes, will not deprive 
the partners of theirlegal control over the property,” 
etc. Accordingly we have found, in support of the 
contrary doctrine, the following cases: Wilson v. Rob- 
ertson, 21 N. Y. 591; Menagh v. Whitwell, 52 id. 146; 
Clements v. Jessup, 36 N. J. Eq. 572; Arnold v. Ha- 
german, 45 id. 186; and Phelps v. McNeely, 66 Mo. 554. 
See also Davies v. Atkinson, 124 IIl. 474, and 2 Story 
Eq. Jur., § 1253. Nevertheless we are of the opinion 
that the true law of the case is as stated iii the lan- 
guage taken from page 38 of 34 Kansas, and that the 
current of authority ia in that direction. Ga. Sup. Ct., 





May 8, 1891. Ellison v. Lucas. Opinion by Lump. 
kin, J. 
——+_—_—_ 
NOTES. 


E are glad to observe that the Slander of Women 
Bill, by which imputation on a woman’s chastity 

is made actionable without special damage, is amongst 
those which have received the royal assent. Threat- 
ened at one time by the serious opposition of the lord 
chancellor, the bill has been saved by the insertion of 
a clause cutting down a plaintiff's title to costs. It is 
very remarkable that a reform which has so frequently 
been advocated by so many high judicial authorities 
has been so long delayed. Lord Holt was the first, in 
Ogden v. Turner, 2 Salk. 696, to lay down the law as it 
has continued since his time till now, and the ground 
of his decision was that ‘this kind of defamation is 
punishable by a spiritual court,’’ so that even the rea- 
son for the law ceased to exist so far back as 1855, when 
by 18 and 19 Victoria, chapter 41, the jurisdiction of 
the ecclesiastical courts in suits for defamation which 
had become “grievous and oppressive to the subjects 
of this realm ’’ was formally abolished.—Law Journal. 


We recently drew attention to Mr. Justice Collins’ 
opinion upon the possible wisdom of our ancestors in 
disallowing the evidence of parties to a suit. Mr. Jus- 
tice Vaughan Williams again drew attention to the 
subject last week in giving judgment in the case of 
Corcoran v. Phillips. The learned judge said it was a 
very disagreeable case, and he was sorry to say he 
had arrived at the conclusion that the principal wit- 
ness on either side was unworthy of credit. It was a 
very shocking thing that people should come into 
court, pledge themselves to tell the truth, and then go 
and tell deliberate falsehoods, like those which had 
been told in the case before him. Our forefathers had 
perhaps more knowledge of human nature than we 
had when they would not allow the parties to a law 
suit to give evidence, because they felt they could not 
really trust such evideuce. This case went far toward 
proving our ancestors were right. He supposed that 
the people who came and told lies of this sort justified 
their action in their own hearts by saying that all 
that they wish for is that which is just and right, and 
that the end justifies the means. At all events he 
thought that that was so in the present case. In con- 
sequence of this state of things he had in this case 
been guided entirely by the documents. If judges 


would do their duty, and forward the papers in such a 
case to the proper quarter, there would probably in 
future be less need for such remarks.—Law Times. 
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CURRENT TOPICS. 


HE most noticeable ‘‘ departure” ever taken by 
the American Bar Association was the holding 
of its fourteenth annual meeting at Boston. From 
Chicago to Boston is in more than one sense ‘‘a far 
.” We were not able to be present at this meet- 
ing, but certain things which the convention accom- 
plished might easily have been predicted, as for ex- 
ample, the sailing down the harbor and the election 
of General Butler. The latter accomplishment may 
have been assisted by a salutary fear that a refusal 
or failure would be avenged by some unpleasant re- 
marks on bodies, if not on individuals, in the dis- 
tinguished gentleman’s threatened Autobiography. 
But we have very sedulously read all that we can 
find descriptive of the sayings and doings of this 
convention. We have published, as usual, the 
president’s annual address, summarizing the year’s 
work in legislation. We have read the voluminous 
report of the committee on legal education, Prof. 
Hammond, chairman, and may revert to it. A ma- 
jority of the committee on judicial administration 
and remedial procedure recommend the adoption of 
verdicts by three-fourths of the jury in civil cases, 
Messrs. Cary and Benedict dissenting in a minority 
report. The full consideration of these subjects 
was postponed until the next meeting. The com- 
mittee on uniform State laws advised the passage 
of a resolution recommending the formation of com- 
missions similar to those organized in New York, 
Pennsylvania, Massachusetts, Michigan, New Jersey 
and Delaware. One passage from this report, com- 
paring the laws of the contiguous States of New 
York and Connecticut, is well worth quoting: 

“On the subjects of wills, negotiable instruments 
and legal procedure, the other New England States 
differ more widely from New York than does Connect- 
icat. We find that in New York, a marriage cere- 
mony, if ceremony it can be called, is valid without 
the aid of clerical or civil officer; in Connecticut it is 
not. New York limits absolute divorce to one cause; 
Connecticut invites discontent by eight. New York 
has two kinds of divorce; Connecticut one. In New 
York property descends, so to speak, from child to 
parent in preference to brother or sister; Connecticut 
favors fraternal rather than parental heirship, and the 
whole law of dower, curtesy, perpetuities and ances- 
tral estate in the two States is entirely different. New 
York requires two witnesses to a will; Connecticut 
three. New York abolishes common-law trusts and 
powers, except as defined by statute; Connecticut re- 
tains them. New York allows preferences in insol- 
Vency assignments; Connecticut treats all general 
creditors alike. How a notarial seal, especially from 
over the border, is proved as such in New York, is 
known only to New York lawyers, if it is to them; in 
Connecticut the seal proves itself. A deed in New 
York must have a seal, but only one witness; in Con- 
necticut a scroll will answer for a seal, but two wit- 
hesses are necessary. As for commercial law, from 
the liability of common carriers to the indorsement 
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of notes in blank, from chattel mortgage to the doc- 


trine of ‘ retention of possession a badge of fraud,’ 
great diversity exists in the laws of the two adjoining 
Commonwealths. While in the conduct of a suit at 
law, Connecticut allows an initial attachment on ser- 
vice of process in all cases, in New York the rule is to 
wait until final judgment before touching the debtor’s 
property. And while in New York the right of tria) 
by jury remains inviolate, in Connecticut, the corpo- 
ration or other defendant can take the question of the 
amount of damages from the jury and try it to the 
court, by a simple demurrer, innocently so-called.” 

The committee on classification of the law, Mr. 
Hornblower, chairman, printed a table with notes, 
suggesting a scheme. Mr, Frederick N. Judson, of 
Missouri, read a paper on “ Liberty of Private Con- 
tract under the Police Power,” and Mr. Hornblower 
read one on ‘‘The Legal Status of the Indian.” 
The annual address, by Mr. Alfred Russell, of De- 
troit, is described as an extremely vigorous and able 
production. The election of Judge Dillon as presi- 
dent for the ensuing year was very evidently due to 
him as one of the greatest and most influential law- 
yers of this country. 


But the chief energies of the delegates and the 
main interest of the occasion — next to that sail 
down the harbor, which we know from experience 
to be uniformly an event of engrossing interest — 
was the discussion of the subject of awarding a 
medal. This occupied an entire forenoon, was marked 
by considerable excitability, not to say asperity, and 
ended in a sort of compromise. A by-law of the 
association provides: ‘‘A gold medal may be an- 
nually awarded to such person in any country as 
the association, on the recommendation and nomi- 
nation of the committee on award of medal, may 
deem to have merited it by services in advancing 
the science of jurisprudence or the administration 
of justice; provided, that no such award shall be 
recommended by the committee in any year unless 
they shall be of opinion that it has been merited by 
distinguished services of permanent value.” By 
virtue of this provision, James O. Broadhead, Ben- 
jamin H. Bristow, Edward J. Phelps, Clarkson N. 
Potter, Alexander R. Lawton, Cortland Parker, 
John W. Stevenson, William Allen Butler, Thomas 
J. Semmes, George G. Wright, David Dudley Field 
and Henry Hitchcock, ex-presidents of the associa- 
tion, became the committee on the award of medals, 
and Simeon E. Baldwin chairman of that committee. 
By report dated July 3, 1891, signed by six of the 
members of this committee, numely, Messrs. Bald- 
win, Broadhead, Phelps, Semmes, Wright and 
Hitchcock, it was recommended that Sir Roundell 
Palmer, Earl of Selborne, be awarded the medal 
for distinguished services of permanent value in ad- 
vancing both the science of jurisprudence and the 
administration of justice; the services specified be- 
ing, that he had successfully advocated measures of 
law reform in the House of Commons, carried 
through the Judicature Act of 1873, which adopted 
‘those methods which had been previouly adopted 
in many of our American States,” and established 
them in England, and that he was one of the coun- 
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sel in the Geneva arbitration between Great Britain 
and the United States in 1871. It had occurred to 
some of the delegates, before the meeting, that it 
would be remarkable that the American Bar Asso- 
ciation could not find a single lawyer among the 
seventy thousand lawyers and judges of this country 
to whom the association could fitly award a medal 
for distinguished services of permanent value in 
advancing the science of jurisprudence or the ad- 
ministration of justice. It was not remarkable that 
it should occur to them that David Dudley Field, 
who is the principal author of the changes in plead- 
ings and procedure which have finally become the 
law of most of the American States, and also of 
England and India, was a person to whom the 
medal could be properly awarded. They could not 
fail to notice that the principal merit in Sir Roun- 
dell Palmer was, that he had seen the merit of 
David Dudley Field’s work, after it had been 
demonstrated for a quarter of a century, and had 
thereupon succeeded, with others, in persuading 
England to adopt substantially the same methods of 
pleading and procedure. This distinguished com- 
mittee would probably have seen that David Dud- 
ley Field was the proper recipient of this medal 
much quicker, but for the fact that he was a mem- 
ber of the committee, and many members of the 
committee therefore felt a certain delicacy about 
awarding the first medal to one of their own num- 
ber. Then too we are often blind to the real merit 
of friends and neighbors and associates and adver- 
saries who stand beside us, when we would at once 
see the same merit in a stranger. It was natural 
that members of the association should inquire of 
the committee why they should honor the man in 
England who had followed in David Dudley Field's 
footsteps, and should not honor David Dudley Field 
himself who first trod the way. The ex-presidents 
of the association, being distinguished men and 
lawyers, saw the force in these arguments, and when 
they met at Boston they did justice by also recom- 
mending the award of a medal to David Dudley 
Field. Hereupon ensued a very lively discussion, 
and a good deal of parliamentary skirmishing, in 
which Mr. Garnet, of Washington, and Mr. Bene- 
dict, of New York, may be said to have led the 
forces in favor of giving a medal only to Lord Sel- 
borne, and Secretary Hinkley, Judge Dillon and 
Mr. Moot, of Buffalo, were prominent in favor of 
giving Mr. Field also a medal to play with, while 
others, like Judge Cross, of New Hampshire, were 
opposed to medals for anybody for any cause at 
any time, and favored the abolition of the whole 
medal provision. After the favorite fashion of the 
association, an attempt was made to ‘‘ postpone the 
matter a year,’’ but it did not succeed. It was only 
after a strenuous struggle, and by a majority of 
three, that the report was permitted to be read at 
all. And then it was unanimously adopted, or at 
least without expressed opposition, And then Mr. 
Cortland Parker arose, and said, that while he had 
differed from Mr. Field on ‘‘ codification,” and many 
other things, he fully recognized his great and per- 
manent service to the cause of jurisprudence, and 





did not know where the association would find 
another man another year on whom it should confer 
this medal, and he would move that next year the 
association take up the subject, and repeal the con. 
stitution and by-laws on the subject of medals, He 
felt sure that Judge Cross, of New Hampshire, was 
right in saying that it was beneath the association 
to spend its time conferring such baubles upon such 
distinguished men, because they were contrary to 
the genius of our institutions, and could neither 
honor the association nor the men receiving them, 
General Lawton, of Georgia, was of the same opin. 
ion, and Mr. Parker’s motion to consider and do 
away with the whole matter was unanimously put 
in position to be considered next year by the unani. 
mous vote of the association. 


And now that the association has determined that 
it will award no more medals, the cause of jurispru- 
dence and law reform will continue in the future pre- 
cisely as it proceeded in the past, without meddle- 
some interference. The expectation of medals did not 
cause David Dudley Field or Sir Roundell Palmer to 
do their work; nor did such an ambition stimulate 
Oliver W. Holmes, Jr., or Lord Justice Stephen and 
many others. No advocate, judge, law reformer or 
legal anther of the many eminent men still living 
who might be named has ever yet done any thing of 
value with the hope of receiving a medal therefor. 
But so long as medals were in vogue, the award of 
one to Mr. Field was of much less moment to him 
than the refusal to award it would have been to the 
association. We do not coincide with the presi- 
dent’s declaration that Judge Cross was ‘‘ out of 
order” in pronouncing this medal a “tinsel bauble.” 
Medals confer distinction only on commonplace 
men. We have allotted more space to this medal 
business than its intrinsic merits seem to warrant, 
but not more than ninety of the most distinguished 
lawyers of the land would seem to believe that it 
deserved. 


The fourteenth volume of the Bankside Shakes- 
peare sets forth the play of ‘‘ Pericles,” in the 
Player’s text of 1609 and the text of the third folio, 
of 1668-4. The introduction by Mr. Appleton Mor- 
gan is of great research, ingenuity and learning, and 
corroborates our opinion that the president of the 
New York Shakespeare Society is one of the most 
sensible and acute of living Shakespearian scholars. 
Mr. Morgan argues strenuously for the genuineness 
of this play, notwithstanding it was not included in 
the first folio of 1623, by the supposition that it 
was such an acting favorite that the publishers of 
the first folio could not acquire the copyright. This 
argument is well worth consideration. Notwith- 
standing Mr. Morgan’s compliment to us in this in- 
troduction, our opinion as to the authorship of 
** Titus Andronicus ” and this play remains ut- 
changed. We observe that he seems to abandon his 
main theory in favor of the genuineness of “ Titus,” 
which we had described as the theory ‘‘ that it was 
the dramatist’s first attempt, and that it naturally 
eflervesces with boyish friskiness and wantonness 
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and « childish love of unadulterated horrors,” and 
plants himself upon the argument that “ Shakespeare 
was essentially a playwright, who catered to the 
parbaric tastes of his audiences.” The argument is 
strong intrinsically, and is cleverly urged by the 
editor. We are quite willing to acknowledge that 
there is more to be said for ‘‘ Pericles” than for 
“Titus.” But it is still a powerful argument against 
it that it was first included with Shakespeare's ac- 
knowledged plays in company with six others which 
are conceded to be spurious. We greatly admire 
however the robust and lawyer-like reasoning of the 
lawyer, Mr. Morgan, which is in refreshing contrast 
to what Richard Grant White would have called the 
“piddling,” and what we prefer to call the fantastic, 
far-fetched and absurdly inconsequent and inconclu- 
sive arguments of the verse-testers, who are only a 
shade less ridiculous than the Baconians. Not the 
least interesting parts of this excellent introduction 
are the fac-simile of Shakespeare’s will, and the cut 
of the composing font of the Elizabethan era, with 
the editor’s acute demonstration of typographical 
errors chargeable to it and to the common practices 
and the evident carelessness of the printers and 
proof-readers of that time. Englishmen may sneer 
at the literature and literary taste of this country, 
but the work of Furness, Rolfe and Morgan, to say 
nothing of Verplanck, White and Hulson, and a 
visit to Stratford, will convince anybody that the 
Americans are the foremost of all peoples in the 
understanding and the appreciation of the world’s 


greatest poet, 


—_—____—_—_—. 


NOTES OF CASES. 





N Freeland v. Ritz, Supreme Judicial Court of 
Massachusetts, July 28, 1891, it was held that 

an agreement to sublet rooms, ‘‘the lease to be in 
substantial accordance with the blank form hereunto 
annexed,” and to be made subject in all respect to 
the terms and conditions of an ‘‘agreement and 
lease” to be made by the owners to the lessor, is a 
sufficient memorandum of the terms of the lease to 
satisfy the statute of frauds, after the lease to the 
lessors referred to has been executed. The court 
said: ‘‘The defendants contend, that inasmuch as 
the agreement provides that the lease is ‘to be made 
subject in all respects to the agreement and lease 
between ’ the plaintiffs and their lessor, which lease 
was not then in existence, there is no sufficient 
agreement or memorandum to satisfy the statute of 
frauds, Pub. Stat., chap. 78, § 1, cl. 4. The agree- 
ment declared on is dated April 17, 1888, and it is 
clear, that considered alone, it is insufficient to sat- 
isfy the statute, for some of its terms were then un- 
certain, and might never be made certain. May v. 
Ward, 134 Mass. 127; Asheroft v. Butterworth, 136 
id. 511. What was then uncertain has however 


since been made certain, as it appears by the report, 
upon which the case comes before us, that in Janu- 
ary, 1889, before the action was brought, a lease in 
Writing of the entire building was delivered to the 





plaintiffs by their lessor. It is a well-settled rule of 
law, that while the memorandum must express the 
essential elements of the contract with reasonable 
certainty, these may be gathered either from the 
terms of the memorandum itself or from some other 
paper or papers therein referred to. If one of a se- 
ries of papers which appear to have relation to the 
same contract is signed by the party to be charged, 
this is enough, as all the papers are to be considered 
together, as forming one contract or memorandum. 
There is no doubt also that parol evidence is admis- 
sible to identify any paper referred to. Atwood v. 
Cobb, 16 Pick. 227, 230; Lerned v. Wannemacher, 9 
Allen, 412; Rhoades v. Castner, 12 id. 180; Beck- 
with v. Talbot, 95 U. 8. 289; Grafton v. Cummings, 
99 id. 100; Ryan v. U. S., 136 id. 68, 83; Peck v. 
Vandemark. 99 N. Y. 30; Varnish Co. v. Lorick 
(S. C.), 8S. E. Rep. 8; Ridgway v. Wharton, 6H. L. 
Cas. 238; Fitzmaurice v. Bayley, 9 id. 78, 102; Bau- 
mann Vv. James, L. R., 3 Ch. App. 508; Shardlow v. 
Cotterell, 18 Ch. Div. 280; 20 id. 90; Studds v. Wat- 
son, 28 id. 305; Oliver v. Hunting, 44 id. 205; Long 
v. Millar, 4 C. P. Div. 450; Cavev. Hastings, 7 Q. B. 
Div. 125. The defendants however contend that 
these principles apply only to papers already in ex- 
istence when the instrument signed by the party 
sought to be charged is executed, and in support of 
this view rely upon the case of Wood v. Midgley, 2 
Smale & G. 115; on appeal, 5 De Gex, M. & G. 41. 
This was a bill for specific performance of a con- 
tract of sale of land. Some of the terms had been 
reduced to writing, but notsigned. The purchaser 
paid his deposit money to the auctioneer who sold 
the land, and he signed the following receipt: 
‘Memorandum. Mr. Thomas Midgley has paid to 
me the sum of £50 as a deposit, and in part pay- 
ment of £1,000 for the purchase of the Ship and 
Camel public house at Dockhead, the terms to be 
expressed in an agreement to be signed as soon as 
prepared.’ Vice-Chancellor Stuart overruled a de- 
murrer to the bill, on the ground that the memo- 
randum to be prepared and signed was only the fair 
copy of the draft as settled and agreed to. On ap- 
peal, the demurrer was sustained by Lord Justice 
Turner and Lord Justice Knight-Bruce, on the 
ground that the agreement referred to, although it 
fixed the price, left other points to be determined. 
The conditions of sale were to be adapted to a sale, 
by private contract, and were to be subject to a fu- 
ture agreement.’ The case is therefore one of an 
agreement incomplete when made, and which never 
was completed. See also Ridgway v. Wharton, ubi 
supra; Fitemaurice v. Bayley, ubi supra; Rummens 
v. Robins, 3 De Gex, J. & S. 88. In Brown v. Bel- 
lows, 4 Pick. 179, the plaintiff and the defendant 
were owners of a water privilege, with the building 
thereon, etc. The plaintiff agreed to sell his inter- 
est, and the defendant agreed to buy it, ‘at such 
prices as shall be agreed on and awarded by three 
men, one chosen by the plaintiff, one by the defend- 
ant, and the third by the two thus chosen, which 
award shall be final and binding on the parties.’ 
After the price had been thus determined in writing 
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the defendant refused to perform his agreement. 
The plaintiff brought an action for covenant broken, 
to which the defendant set up the statute of frauds, 
contending that the referees were not named in the 
agreement, and that it depended wholly upon parol 
evidence to determine who they were. This objec- 
tion was disposed of by the court, saying that the 
contract had been performed in this respect. The 
defendant further contended that the price should 
have been fixed by the agreement, whereas it was to 
be ascertained by the referees. But this objection 
was overruled. The last point decided in this case 
therefore is a direct authority for the proposition 
that it is no objection to a written contract that 
some of the terms are to be fixed by something to be 
done in the future, if that something is done before 
action is brought, and that if it is in writing, the 
provisions of the statute of frauds are complied 
with. We are therefore of opinion that the statute 
of frauds is no defense to this action.” 


In McFarland vy. Lillard, Appellate Court of In- 
diana, June 25, 1891, it was held that.a broker who 
is employed to sell land is entitled to his commis- 
sion therefor if he finds a purchaser ready and will- 
ing to buy the land at the price named, even though 
the contract of sale is not binding on the vendor, 
because not in writing. The court said: “The 
appellant seeks to make a distinction in the first 
place between the case of an agent undertaking to 
sell and one undertaking to find a purchaser, claim- 
ing that in the case of an agent who undertakes to 
sell he must not only find a purchaser, but must 
place the parties in such a position that the sale 
may be enforced between them by law. Wecannot 
find any meritorious distinction between the two 
classes of cases. The broker in either case is re- 
quired to do no more than find a purchaser. He 
cannot do the selling, unless specially authorized to 
do so by power of attorney. That must be done by 
the principal. The undertaking to sell in such 
cases is no more than an engagement to find a pur- 
chaser who is ready and willing to buy. Treat v. 
De Celis, 41 Cal. 202; Duffy v. Hobson, 40 id. 240; 
Goss v. Broom, 31 Minn. 484; Reynolds v. Tompkins, 
23 W. Va. 229. See also Lockwood v. Rose, 125 Ind. 
588. The appellant next insists, that before the 
appellee could recover, he must show that he had 
effected a bargain and sale which was mutually 
binding between the parties, and as the contract to 
purchase was not in writing, it was void by the 
statute of frauds, and could not be enforced, and 
that consequently the appellee had failed to ‘sell,’ 
as contemplated by the contract. In this view we 
cannot concur. When the appellee had found a 
purchaser who was ready and willing to buy upon 
the terms proposed, he had performed his part of 
the contract, and the commission was due, although 
through the fault of the appellant the sale was not 
consummated. The facts found show that it was 
the appellant who failed to carry out the con- 
tract of sale, and not the purchaser. If the appel- 


lant had been prevented from completing the sale 





by reason of the purchaser’s taking advantage of 
his right under the statute of frauds, the appellant 
would have some room for complaint that the cop. 
tract of his agent was not a binding one; but when 
the facts show, as they do here, that the only reasop 
the contract was not binding was because the appel- 
lant himself refused to make it so, certainly he cap. 
not be heard to complain, and thus take advantage 
of his own fault. A broker may recover for services 
rendered, though the contract be in part void un. 
der the statute of frauds. Freeman v. Sabine, 18 
Alb. L. J. 497; Dennis v. Charlick, 6 Hun, 21; Red- 
Jield v. Tegg, 38 N. Y. 212; Cook v. Kroemeke, 4 
Daly, 268; Barnard v. Monnot, *42 N. Y. 203; 1 
Abb. Dec. 108; Mooney v. Elder, 56 N. Y. 238. The 
case of Love v. Miller, 53 Ind. 294, furnishes some 
color to appellant for the position he takes, but does 
not support him. In that case the agent furnished 
a purchaser and effected a sale of the real estate by 
written contract, which was mutually obligatory 
upon both vendor and purchaser. The vendee af- 
terward refused to execute his part of the agree- 
ment. The vendor refusing to pay the commission 
to his agent upon the sale, the latter sued him. The 
court held that the principal was liable for the com- 
mission because the agent had effected a sale that 
was binding on both parties, although not carried 
out by the purchaser. We presume the court con- 
cluded, that although the contract was repudiated 
by the purchaser, still, if the vendor was not dis- 
posed to enforce specific performance under the con- 
tract, it furnished no excuse to him for escaping 
payment of compensation so fairly earned. In the 
case at bar it is not the vendee who refused to carry 
out the contract of sale, but the principal himself. 
In Lane v. Albright, 49 Ind. 275, the owner of the 
real estate agreed to pay the broker a certain com- 
mission if he would procure a purchaser within 4 
reasonable time, which he did. The owner sold the 
real estate before the broker had found a purchaser, 
and yet the court held that the agent was entitled 
to his commission, having procured a purchaser af- 
terward. The court in that case say: ‘The appel- 
lant performed all that he was required by the contract 
to do, and was prevented by the appellee from sell- 
ing the land. The appellee disabled himself from 
carrying out the contract of sale made by appellant. 
* * * The appellee cannot thus avoid the obli- 
gation of his contract.’ The case of Fischer v. Bell, 
91 Ind. 243, which the appellant cites, is still fur- 
ther from sustaining him. In that case the contract 
sued on was for procuring a purchaser, and the com- 
plaint was in three paragraphs. The court say: 
‘The second objection is that neither paragraph of 
the complaint shows that the sale of the real estate 
was perfected by making a contract that would bind 
both parties to the sale. This was not required by 
the terms of the contract sued upon, as contained 
in the first or second paragraph of the complaint. 
It might have been a good objection to the third 
paragraph of the complaint, to which the demurrer 
was sustained, and doubtless for that reason if the 
appellee performed on his part all that the contract 
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required him to do, and was prevented from con- 
summating a sale by the act of appellant, that is 
sufficient.’ Unquestionably the parties have a right 
to provide in their contract that the agent not only 
shall find a purchaser, but that he shall procure 
from such purchaser a valid agreement in writing, 
which will take the contract of sale out of the stat- 
ute of frauds, and when this is the arrangement, no 
commission can be collected until such written 
agreement to purchase is furnished. But even then 
the principal may waive it by accepting a purchaser 
and selling to him or otherwise. Mechem Ag.,§ 793. 
But the agreement here contains no provision that 
the broker shall procure a written contract from the 
purchaser, and his undertaking to ‘sell’ does not 
imply that he is to procure such a written contract. 
If the third paragraph of the complaint in Fischer 
v. Bell, supra, which is relied upon, contained the 
averment that the broker was to procure a written 
contract for the sale of the land, a fact which the 
statement of the case does not disclose, and the 
pleading did not show that he did procure such 
written instrument, the lower court doubtless sus- 
tained the demurrer to the paragraph for that rea- 
son; and this is perhaps all the Supreme Court 
meant to indicate by the use of the language above 
quoted from that case.” 


—__>—_—_——_ 


WITNESS— TRANSACTIONS WITH 
DECEDENTS. 


MICHIGAN SUPREME COURT, JULY 28, 1891. 


PENNY Vv. CROUL. 


The statute providing that when a suit is prosecuted or de- 
fended by the heirs, assigns, devisees, legatees or per- 
sonal representatives of a deceased person, the opposite 
party, if examined as a witness on his own behalf, shall 
not be permitted to testify at all to matters which, if 
true, must have been equally within the knowledge of 
such deceased person, does not prohibit the testimony of 
an executor or administrator who, though a nominal 
party, is not interested in the result of the suit otherwise 
than in his representative capacity. 

Where, in an action against an executor individually by an 
administrator to recover the value of bonds claimed to 
have been delivered by plaintiff's intestate to defendant 
as bailee, defendant claims that the bonds belong to his 
testator’s estate, and that he holds them as executor 
only, and it appears that the action is in reality a contest 
between the two estates, defendant is not ‘‘ the opposite 
party,’’ within the meaning of the statute, and may tes- 
tify as to the interview with plaintiff's intestate at which 
he received the bonds from her. 

Insuch action, an heir of plaintiff's intestate, being inter- 
ested in the result, though not an actual party to the ac- 
tion, is an “ opposite party,” within the meaning of the 
statute, and cannot testify as to any facts equally within 
the knowledge of defendant’s testator. 


manta of assumpsit by Henry C. Penny, adminis- 
trator of the estate of Philinda Hurlbut, deceased, 
against Jerome Croul, to recover the value of certain 
bonds which plaintiff claims his intestate in her life- 
time placed in defendant’s hands for safe-keeping, to 
be redelivered to her on demand, and which defendant 
refused to redeliver, claiming that he held them as 
executor of the estate of Chauncey Hurlbut, deceased. 
On the trial Mary Ann Williams, who was an heir of 
Philinda Hurlbut, deceased, was permitted, against 





defendant’s objection, to testify as to matters equally 
within the knowledge of Chauncey Hurlbut, deceased. 
Defendant was not allowed to testify as to his inter- 
view with plaintiff's intestate when he received the 
bonds, on the ground that he was the ‘ oppusite 
party ’’ to the suit, within the meaning of the statute. 
These are the two errors assigned on appeal. 


Cutcheon, Stellwagen & Fleming (F. A. Baker, of 
counsel), for appellant. 


William H. Wells, for appellee. ° 


Morss, J. Iam satisfied that the defendant, Jerome 
Croul, was a competent witness in this case. It was 
admitted upon the argument by plaintiffs counsel, as 
it conclusively appears from the record, that the de- 
fendant had not converted the bonds in question in 
this suit to his own individual use; that he took pos- 
session of them for the estate of Chauncey Hurlbut, 
deceased, and has always held them for said estate. It 
appears that on his first step as executor of Chauncey 
Hurlbut’s estate he inventoried these bonds as the 
property of such estate, and has ever since accounted 
to the Probate Court of Wayne county for them and 
the interest accruing upon them. There is no disguis- 
ing the issue in this suit. It is really a contest be- 
tween the estates of Philinda and Chauncey Hurlbut 
for the ownership of these bonds. With such contest 
Jerome Croul has no concern, save as executor of the 
latter estate; and he has and claims to have no per- 
sonal interest in the subject-matter of thesuit. This 
is admitted by the counsel for plaintiff, and yet it is 
gravely asserted as a matter of law that the plaintiff 
has aright, by planting his action against Croul in- 
dividually, not only to apparently change the whole 
outward face of the contest, but to so shape the con- 
duct and issue upon the trial as to shut out the testi- 
mony of Croul as an “‘ opposite party,’’ and as a con- 
sequence thereof, to recover a large sum of money 
from him personally out of a transaction in which it is 
admitted he acted as executor, and not for himself, 
and which he is not allowed to explain, though fraud 
is charged against him as such executor. There is no 
excuse for this course, because by the action of Croul 
the bonds or their proceeds have not been lost to plain- 
tiff’s intestate or her heirs. The estate of Chauncey 
Hurlbut is amply sufficient to pay the judgment in 
this case twice over. 

When we come to examine the question whether or 
not Mrs. Williams was a competent witness for the 
plaintiff, it will be plainly apparent why this suit was 
planted against Jerome Croul individually, aud not 
against him as executor. By making him individually 
the party defendant the plaintiff has succeeded, under 
the interpretation of the statute, to which I shall soon 
refer, by the court below, in proving his case by the 
principal heir of Mrs. Hurlbut, and closed the mouth 
of Croul against denial of herstory. If this is a cor- 
rect construction of the statute, then it is capable of 
being made the instrument of the most outrageous in- 
justice, when its enactment was intended to prevent 
fraud and injustice; and it opens a way by which the 
estates of deceased persons may be more easily robbed 
than if no such statute existed; and that too by the 
testimony of those whom the statute intended to de- 
bar from giving evidence in their own behalf of facts 
equally within the knowledge of the deceased. The 
statute, as it now exists, having been frequently 
amended since its first enactment, reads as follows: 
“When a suit or proceeding is prosecuted or defended 
by the heirs, assigns, devisees, legatees or personal 
representatives of a deceased person, the opposite 
party, if examined as a witness on his own behalf, 
shall not be admitted to testify at all to matters which, 
if true, must have been equally within the knowledge 





of such deceased person; * * * provided, that 
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whenever the words ‘the opposite party’ occur in 
this section it shall be deemed to include the assignors 
or assignees of the claim, or any part thereof, iu con- 
troversy.”” Pub. Acts 1885, pp. 156, 157. It is evident 
that this statute is intended to reach the real party in 
interest, and not a mere nominal party, who is not in- 
terested in the result of the allowance or disallowance 
of the claim against the estate of a deceased person, 
except as it becomes his duty as executor or adminis- 
trator to prosecute or defend a suit in which the es- 
tate is interested. The proviso was attached in 1885, 
no doubt, for the express purpose of preventing the 
practice which prevailed under the statute before such 
amendment of assigning the claim against the estate 
of a deceased person, and then the assignor being 
sworn as a witness to prove it. 
cuts off this method of evading it, but also goes further, 
and also prohibits the assignee from testifying who, 
in the absence of « fraudulent intent to evade the law 
in taking the assignment, would be the person to be 
benefited by the allowance of the claim. It will thus 
be seen that the Legislature intended not only that the 
party owning the claims should not be permitted to 
testify to the matters equally within the knowledge of 
the deceased person, but also to prevent any evasion 
of the statute. It was in this view of the statute that 
we held in Duryea v. Granger's Estate, 66 Mich. 593, 
that an administratrix, if not interested in the estate 
as heir or otherwise, was not the ‘“‘ opposite party ” 
mentioned in the statute, and against whom its pro- 
hibition runs, citing the fact that in Howard v. Pat- 
rick, 38 Mich. 795, the administratrix was held within 
the statute, for the reason that she was also an heir to 
the estate of her intestate. It was said in Duryea v. 
Granger’s Estate, that the suit might well have been 
entitled “‘ The Estate of Joseph Granger, deceased, v. 
The Estate of Edward Granger, deceased.”” And in 
this case now under consideration it might well be en- 
titled ‘‘ The Estate of Philinda Hurlbut, deceased, v. 
The Estate of Chauncey Hurlbut, deceased,” as the real 
controversy is without doubt between these two es- 
tates. And while it is necessary that these two estates 
should be represented by the respective executors as 
nominal parties, that persons may be before the court, 
the real contest is none the less between the estates of 
the deceased persons, in which the executors have no 
personal interest, and are affected only as they repre- 
sent the estate. Notice also the language of the stat- 
ute, “the opposite party, if examined as a witness on 
his own behalf,”’ clearly indicating that he is not to be 
permitted to testify ‘*in his own behalf ’’—in other 
words, in his own interest — as against one whose lips 
are closed by death. In the suit which we are 
considering, the claim against the defendant was es- 
tablished by the testimony of Mary Ann Williams, 
who was a niece and heir of Philinda Hurlbut, and 
Margaret Williams, adaughter of Mary Ann Williams. 
It appeared clearly from their evidence, before the 
plaintiff closed his case, that Croul took possession of 
the bonds and held them as the executor of Chauncey 
Hurlbut’s estate. Margaret Williams testified that 
Mrs. Hurlbut called for her bonds, and wanted Croul 
to bring them back to her. That Croul put her off for 
awhile, and then said: ‘‘Those bonds were never 
calculated for you. They belong to Chauncey Hurl- 
but’s estate; ’’ and that she could not prove that they 
belonged to her. 1t was not claimed by any of plain- 
tiff’'s witnesses that Croul was trying to get any per- 
sonal benefit from these bonds; and it was apparent 
when the plaintiff rested that Croul was not the real 
defendant, but only nominally so, because he had been 
sued in his individual name; that the real defendant 
was the estate of Chauncey Hurlbut. The defense then 
showed the proceedings in the Probate Court—the fil- 
ing of the inventory by Croul, in which these bonds 
were placed as the property of Chauncey Hurlbut’s es- 


The proviso not only 


,had no interest in the result of the suit. 





tate; and Jerome Croul’s accounts as executor, in 
which he accounted to said estate for the interest upon 
the bonds. It was also shown that there had been no 
distribution of the assets of the estate, and that 
Philinda Hurlbut, in her life-time, and October1, 1885, 
gave him the following receipt for the interest upon 
the bonds, by such receipt recognizing that he held 
them as executor of her husband’s estate: ‘‘ Received, 
Detroit, October 1, 1885, from Jerome Croul, 40 cou. 
pons of $10 each, $400, cut from four per cent U. §, 
bonds belonging to the estate of Chauncey Hurlbut, de. 
ceased. Philinda Hurlbut.” But when Mr. Croul at. 
tempted to state the conversation with Mrs. Hurlbut 
by which he became possessed of the bonds, or any 
material circumstances connected with his possession 
or holding the same, equally within the knowledge of 
Mrs. Hurlbut, he was prevented from testifying, un- 
der the ruling of the court that he was the “ opposite 
party ’’ mentioned in and intended by the statute, and 
therefore incompetent to give evidence of any fact 
equally within the knowledge of plaintiff's intestate, 
The ruling of the court was erroneous. 

Another important question arises in the case: Was 
Mary Ann Williams a competent witness on behalf of 
the plaintif to any facts equally within the knowledge 
of Chauncey Hurlbut, deceased? She is an heir of 
Philinda Hurlbut, and as such, interested in the result 
of the suit. The nominai plaintiff is the administrator 
of Mrs. Hurlbut’s estate, but Mrs. Williams is one of 
the real parties to the litigation. I think she comes 
clearly within the intent of the statute. This suit, as 
heretofore shown, is really a controversy between two 
estates. Neither Penny, the administrator of Mrs. 
Hurlbut, nor Jerome Croul, who is defending as the 
executor of Chauncey Hurlbut, can be said to be an 
“opposite party.’? The real parties are the opposite 
parties, and Mrs. Williams is one of them. The case 
of Wright v. Wilson, 17 Mich. 192, referred to in the 
brief of plaintiffs counsel, does not touch this case; 
and Pendill v. Neuberger, 64 Mich. 220, also cited to 
sustain the competency of Mrs. Williams as a witness, 
is not applicable. In the last case, a son and heir at 
law of a deceased party was held not disqualified to 
testify to a conversation between his deceased father 
and the defendant. The defendant was living. Had 
he been dead, and the suit being defended by his ex- 
ecutor or udministrator, the case would be in point. 
As it is, it has no relevancy to the issue here. 1 donot 
deem it necessary to cite adjudications from other 
States. This is a question depending upon our own 
statutes, and I think has been settled by our own court. 
In Howard v. Patrick, 38 Mich. 795, and Duryea v. 
Granger’s Estate, 66 id. 593, the reasoning of the opin- 
ions would preclude Mra, Williams from testifying to 
facts equally within the knowledge of Chauncey Hurl- 
but, upon the ground that she is an “ opposite party” 
as against hisestate. In the first case the testimony 
of Mrs. Howard was rejected. She was an heir of the 
estate, as well as administratrix. The question was 
mooted whether Mrs. Evans, a sister of Mrs. Howard, 
and equally with her an heir at law of her father, was 
a competent witness under the statute. It was passed 
however without decision, because it was shown that 
Mrs. Evans had assigned her interest in the claim, and 
This was be- 
fore the amendment precluding an assignor from_giv- 
ing evidence. In Bachelder vy. Brown, 47 Mich. 366, 
the real party who was defending the suit, brought by 
an executor upon a ,comissory note, was held to be 
the real party in interest, and therefore the ‘‘ opposite 
party ” of the statute, within its meaning and intent, 
although he did not appear upon the record as a party 
to the suit. In keeping with this principle that the 
court should look at the real, and not the nominal 
parties in a cause, is the case of Wood v. Lenawee Cir- 
cuit Judge (Mich.), 47. N. W. Rep. 1103, where the ques- 
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tion to be considered was an amendment changing 
fhe names of parties toasuit. It was there heid that 
the heirs were the real parties to be benefited by the 
litigation, and that therefore the substitution of the 
names of such heirs for the name of the administrator 
was admissible. It was also held in Youngs v. Cun- 
ningham, 57 Mich. 153, Mr. Justice Champlin writing 
the opinion, which was concurred in by all the mem- 
pers of the court, that B. F. Cunningham, although 
not a party to the record, was not acompetent witness 
to testify to facts equally within the kuowledge of 
George Cunningham, deceased, whose wife and chil- 
dren were defending in ejectment, because said B. F. 
Cunningham had executed to the plaintiff, Youngs, a 
warranty deed of the land in question. The court 
said: “He was under covenant to sustain the title, 
and the suit- was in effect his suit to try the title to the 
land. If not within the express letter he comes withiu 
the meaning of the statute, and is precluded thereby 
from testifying to facts equally within the knowledge 
of the deceased.”” In Mundy v. Foster, 31 Mich. 321, 
inasuitin Chancery by a husband to have a trust 
deed of his deceased wife declared void, and in which 
the trustees named in such deed were the party de- 
fendants, in speaking of the husband’s evidence, the 
court said: ‘* When he assumed to testify to the ver- 
bal agreement [with his wife], his position, if not liter- 
ally within the terms of the statute against admitting 
asurviving party to a transaction to testify in certain 
cases (Comp. Laws 1871, § 5968), was clearly within its 
policy; and in my judgment he was not a proper wit- 
hess to prove the making of the contract.’’ It will be 
noticed that the statute since then has been broadened 
and made more far-reaching by amendments, all of 
which amendmentsehave been on the road to reach 
the real parties in interest, and to preclude them from 
testifying to facts equally within the kuowledge of the 
dead person, whose estate is sought to be depleted by 
such testimony in the interest of the party offering it. 
The court erred in permitting Mary Aun Williams, an 
heir at law of Mrs. Hurlbut, to give evidence of con- 
versations between Chauncey Hurlbut and his wife, 
and between said Hurlbut and the witness. 

It is argued that the plaintiff had a right to plant 
this suit against Jerome Croul individually; that the 
action is one of bailment, and that it is doubtful if 
Croul could dispute the title of his bailor; but in any 
event, the estate of Chauncey Hurlbut could not be 
bound by the result of this suit. The right to plant 
this suit against Jerome Croul individually may be 
conceded, but the right to maintain it depends upon 
the facts and circumstances proven in the case. In 
our opinion, it must be conceded that Jerome Croul 
had the right to show that he received these bonds of 
Philinda Hurlbut, of her own free will and consent, 
and on the understanding that he received them by 
virtue of his being appointed one of the executors un- 
der the will of Chauncey Hurlbut, and as the property 
of said estate; and that he has the right to come in 
and defend as such executor, and to maintain and 
prove by competent testimony that the bonds never 
belonged to Philinda Hurlbut or her estate, but have 
ever been, and now are, the property of Chauncey 
Hurlbut, and belong to his estate—and the estate will 
be bound in such case by the result of the litigation. 
In Hillman v. Schwenk and Miller, 68 Mich. 297, and 
Hillman v. Schwenk, id. at p. 301, a similar case, the 
executor of an estate was permitted to indemnify the 
defendant, and assume the defense of a suit brought 
upon a promissory note; and it was held by so doing 
the estate would be bound by the result; and further, 
that in such case the plaintiff would be precluded from 
testifying to facts equally within the knowledge of the 
deceased, although the maker of the note was the per- 
son sued and the defendant of record. The issue in 
those cases was similar to the issue in this. The plain- 











tiff claimed to have obtained the note from the testator 
by purchase before his death. The executor defended 
upon the ground that there was no such purchase. Here 
the claim to the bonds is that they were a gift. The ex- 
ecutor's defense is that there was no gift. In the Hill- 
man v. Schwenk Cases the defendants had no interest 
in the result, except to pay the note to whom it might 
be found to belong; and in this case Jerome Croul 
individually has aud claims no interest in these bonds. 


‘His only concern is to account to the owner of them. 


The defense that he is making is the defense of Jerome 
Croul as executor, which it would have been his duty 
to have made had the bonds been in the hands of a 
third person, and such third person had been made a 
defendant in this suit instead of Croul. He could bave 
stepped in, had the third person been sued, and de- 
fended as the executor of Chauncey Hurlbut, under 
the authority of Hillman v. Schwenk, and under every 
principle of law and justice; and we know of no rea- 
son why he cannot equally and as well defend as ex- 
ecutor in case the suit is planted against him individ- 
ually, instead of being brought against another, when 
the issue is the same, to-wit: Do the bonds belong to 
the estate of Philinda Hurlbut or to the estate of 
Chauncey Hurlbut? 

The judgment of the court below must be reversed, 
and a new trial granted, with costs of this court to de- 
fendant. 


Lone and GRAntT, JJ., concur with Morss, J. 


CHAMPLIN, C. J. (dissenting.) The plaintiff is the 
administrator of the estate of Philinda Hurlbut, de- 
ceased, and as such brought this suit in asswmpsit 
against the defendant to recover the value of forty 
United States government bonds, which plaintiff 
claims the deceased in her life-time placed in defend- 
aut’s hands for safe-keeping, to be redelivered to her 
on demand; and that she demanded them, and he re- 
fused to deliver them to her, but claimed that they 
were the property of the estate of Chauncey Hurlbut, 
deceased, of which he was executor. Chauncey Hurl- 
but, at and prior to July 4, 1885, was the owner of the 
bonds in question. He had in 1879 made a will, which 
was, after his decease, admitted to probate, in which 
he gave his wife his horses, carriages, household fur- 
niture, and $10,000 absolutely, and the income of the 
estate for her life. After ber death a few small be- 
quests were to be paid, and the residue of the estate 
weit to trustees for the perpetual benefit of the De- 
troit Water-Works. Penny v. Croul, 76 Mich. 471. 
Chauncey Hurlbut died September 9, 1885, and his will 
was admitted to probate October 13, 1885. He left 
Philinda Hurlbut, his wife, surviving him, and no 
child. Jerome Croul and Philinda Hurlbut were ap- 
pointed executors, and they qualified; but Philinda 
Hurlbut never took any part in the execution of the 
trusts of the will, or in the administration of the es- 
tate. She died October 4, 1886, intestate, and the plain- 
tiffin this suit was appointed administrator of her es- 
tate. Mrs. Hurlbut had no children. Her father and 
mother died before she did. Mary Ann Williams is 
her sister, and Margaret Williams is a daughter of 
Mary Ann. It is claimed on the part of the plaintiff 
that Chauncey Hurlbut, on the 4th day of July, 1885, 
gave to his wife, Philinda, forty United States govern- 
ment bonds of the denomination of $1,000 each, and 
accompanied the gift by immediate personal delivery, 
in the presence of Mary A. Williams and Margaret 
Williams; and upon the trial of this cause the plain- 
tiff introduced testimony to establish such gift inter 
vivos. One of the witnesses produced to establish the 
facts upon which the plaintiff relies for a recovery is 
Mrs. Mary Ann Williams, and her competency to tes- 
tify in the cause under the statute presently men- 
tioned is challenged by defendant. The plaintiff also 
claims that after Mr. Hurlbut’s death the defendant 
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Croul, was at the house of the widow, and was in- 
formed by her of the gift to her of the aforesaid bonds, 
and that defendant, Croul, represented that it was 
very dangerous to keep such bonds in the house—that 
there was danger of their being murdered — and of- 
fered to take care of the bonds by placing them in a 
safe, and promised, if Mrs. Hurlbut would do so, that 
she might cut off the coupons, and that he would de- 
liver them to her whenever she demanded them; and 
thereupon she Gelivered them to him for safe-keeping. 
The exact date at which this occurred is not given by 
the plaintiff's witnesses. Margaret Williams testified 
that it was after the probate of the will. Mrs. Wil- 
liams also thinks it was after the will was proved, but 
is not certain that it was not before. Mr. Jerome Croul 
testified that he received the bonds in suit on the 14th 
day of September, 1885, as the property of Chauncey 
Hurlbut, and that he had always held them as the prop- 
erty of Chauucey Hurlbut; that they were received by 
him from Mrs. Hurlbut in the presence of John Lund. 
The witness Alexander McArthur testified in behalf 
of the plaintiff that he had a conversation with the de- 
fendant about four months after the funeral of Chaun- 
cey Hurlbut, in which Croul said that “he had got 
forty thousand dollars in bonds of the old lady; and I 
asked him how he done that, and he said, ‘ I got them 
for safe-keeping,’ and that ‘she never would smell of 
them again.’”’ Mr. Croul was sworn in his own be- 
half, and testified that Mr. Lund was present when he 
received the bonds from Mrs. Hurlbut; but Lund was 
not called to dispute or contradict the testimony given 
by plaintiff's witnesses as to what transpired on that 
occasion. The fact that October 1, 1885, Mrs. Hurlbut 
signed a receipt for $400 for the coupons in which 
Croul had inserted the statement, ‘* Cut from four per 
cent U. S. bonds belonging to the estate of Chauncey 
Hurlbut, deceased,’”’ was not conclusive that those 
bonds belonged to the estate of Chauncey Hurlbut. 
If the bonds were Mrs. Hurlbut’s individual property, 
she was entitled to the interest; and likewise was she 
entitled if they belonged to the estate, as the will gave 
her the whole income during her life-time. The de- 
fendant was permitted to introduce any evidence 
which he had to show that the bonds belonged to the 
estate of Chauncey Hurlbut at the time of his death, 
and this receipt was competent testimony to be con- 
sidered as tending to show that the bonds belonged in 
fact to the Hurlbut estate. Defendant, Croul, offered 
to testify fully to the interview with Mrs. Hurlbut 
when he received the bonds from her, but it was ex- 
cluded under the statute. It is error to suppose, that 
if Penny, as the administrator of the estate of Mrs. 
Hurlbut, had brought this action against Croulas ex- 
ecutor of the last will of Chauncey Hurlbut, deceased, 
he would have been a competent witness to testify to 
facts which, if true, were equally within the knowl- 
edge of the deceased, Mrs. Hurlbut. The statute is 
not based upon the interest or disinterestedness of a 
party who seeks to testify as a witness, but upon the 
injustice and impropriety of permitting a. party to an 
action with a representative of a deceased party tes- 
tifying at all to matters within the knowledge of the 
deceased, whose executor or administrator has brought 
or is defending the suit. The mere fact that he is sued 
as executor would not permit him in a court of law to 
open his mouth to testify to facts which the other 
party could not testify to, because his mouth is sealed 
by death. The law never intended such an absurdity. 
If it had intended to make an exception in favor of the 
opposite party, who should chance to be appointed ex- 
ecutor or ad ministrator,itwould have so declared. There 
is no more reason for repealing the plain provisions 
of the statute by judicial fiat in favor of executors and 
administrators than there is in favor of any other dis- 
interested varties; and the law makes no exception in 
favor of disinterested parties. While the statute has 
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been construed as embracing within its spirit the 


real as well as nominal parties to a suit, no well-con- 
sidered case has made an exception of the parties to 
the record. This will be apparent from a review of 
our decisions upon that section of the statute. 

In the case of Downey v. Andrus, 43 Mich. 65, all the 
cases to that time were reviewed. In Eccard v. Brush, 
48 Mich. 3, a suit against executors and trustees, held 
that complainant could not testify to matters equally 
within the knowledge of the deceased. In Rayburny, 
Lumber Co., 57 Mich. 273, held, that the opposite party 
cannot be permitted to testify to matters equally 
within the knowledge of a deceased officer of the com- 
pany sued, nor of a deceased partner in a suit against 
a partnership. In Foster v. Hill, 55 Mich. 540, the bill 
was filed by the widow and some of the heirs of a de. 
ceased person against another heir to set aside a deed 
executed by the deceased in his life-time on the ground 
that it had been obtained by fraud and forgery. Held, 
that the parties were excluded from testifying as to 
matters equally within the knowledge of the deceased. 
In Schratz v. Schratz, 35 Mich. 485, it was held that the 
statute applies where the knowledge which the de- 
ceased had was proved through letters passing be- 
tween the parties; and it was held further that coun- 
sel hadaright to cross-examine, to ascertain fully 
with reference to such matters testified to which were 
equally within the knowledge of the deceased party, 
and might then move to strike out the whole of such 
testimony because incompetent under the statute. 
The testimony elicited on cross-examination is the tes- 
timony given in behalf of the party calling the wit- 
ness. In Brown v. Bell, 58 Mich. 58, it was held that 
this statute did not apply to proceedings to probate a 
will on the ground that until the will was probated 
there was no representative of the deceased, and no 
one who could be called an opposite party to such 
representative. The same was held in Schofield v. 
Walker, 58 Mich. 96. In McClintock’s Appeal, id. 155, 
it was held that proceedings upon distribution of the 
estates of deceased persons did not come within the 
section of the statute, and that all the heirs might be 
compelled to testify; that it was in effect a suit be- 
tween the distributees, who each represented his own 
interest. In McMillan v. Bissell, 63 Mich. 66, the bill 
was filed by the executors of the last will of Hugh 
Moffat, deceased, against the daughter and son-in-law 
of the deceased. The daughter was the residuary 
legatee of one share he had left, and the son-in-law 
was also a legatee, so far as the share should be applied 
to an indebtedness due from him to the estate. Held, 
that they could not testify to any fact equally within 
the knowledge of the deceased while living. In Stack- 
able v. Stackable’s Estate, 65 Mich. 515, it was held that 
a married woman, who had a husband living, who had 
boarded the deceased, was not entitled to the money 
due for board, and could not present it as a claim 
against the estate without an assignment from her 
husband; and that she was an assignee within this 
statute, which precludes assignees from testifying to 
facts within the knowledge of the deceased party. In 
Buffum v. Porter, 70 Mich. 623, the bill was brought 
against a purchaser from the heirs of a deceased per- 
son. Held, that he was not a competent witness. In 
Hillman v. Schwenk, 68 Mich. 293, held, that the tes- 
tator’s personal property vests in the executor for 
the purpose of administering the estate; and where 
suit was brought upon a note which the defendant 
claimed belonged to the deceased party at his death, 
and the executor indemnified the defendant, and took 
upon bimself the defense of the suit, the plaintiff was 
disqualified from testifying; and held also that leg- 
atees and devisees did not represent the estate in the 
prosecution or defense of suits. In Taylor v. Bunker 
(Mich.), 36 N. W. Rep. 66, plaintiff brought suit against 
anadministrator. Held, that the testimony was not 
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rendered admissible by the fact that other parties were 
present and had knowledge of the matters testified to 
equally with the deceased. In Hood v. Olin, 68 Mich. 
165, the plaintiff claimed title to certain property as 
mortgagee undera mortgage by one Nead, and brought 
areplevin against the firm of Ware & Olin. During 
the pendency of the suit Ware died. Held, that the 
statute did not prevent Nead from testifying to mat- 
ters equally within the knowledge of Ware or the 
firm. Bassett v. Shepardson, 52 Mich. 5, announces the 
general doctrine. In Manufacturing Co. v. Benjamin, 
55 Mich. 330, the action was replevin, brought against 
the defendant individually. Held, that defendant in 
replevin, under a plea of the general issue, could show 
that plaintiff had no right to possession when suit was 
commenced, and for this purpose could show that he 
was special admiuistrator of a deceased person, who 
was the owner of goods at the time of his death; and 
having shown that he defended in a representative 
capacity, a witness, whuo had been agent of the plain- 
tiff corporation, was excluded from testifying to mat- 
ters which, if true, were equally within the knowledge 
of the deceased, and which knowledge the witness ac- 
quired while he was agent. In Hillman v. Schwenk, 68 
Mich. 297, held, that in a suit brought to recover upon 
anote made payable to a person since deceased, in- 
dorsed by said deceased in his life-time, and which 
note, it was claimed, belonged to the deceased, at the 
time of his death, and had been improperly obtained 
by the plaintiff, and where a legatee was assuming the 
defense, this fact did not prohibit the plaintiff from 
testifying as to matters equally within the knowledge 
of the deceased. McCutcheon v. Loud, 71 Mich. 433, 
plaintiff made a contract with one Gay, who was trus- 
tee for a firm of which he was a member. Gay died. 
Held, that plaintiff could not testify to the contract 
made with Gay, as the suit was brought against and 
defended by the surviving partners. Lautenshlager v. 
Lautenshlager, 80 Mich. 290, 291, was a proceeding to 
probate what was claimed to be a will, and it was held 
that the statute did not apply to such proceedings. In 
Wilson v. Wilson’s Estate, 80 Mich. 472, Eliza Wilson 
presented a claim before the commissioners on claims 
in the estate of Helen Wilson, deceased. Held, that a 
daughter of the claimant was a competent witness to 
testify to matters equally within the knowledge of the 
deceased. In Lake v. Nolan, 81 Mich. 115, it was held 
in a controversy between an alleged grantee and a 
widow claiming her dower right, that the statute did 
notapply. In Barker v. Hebbard, 81 Mich. 267, after 
the trial defendant died, and upon the second trial the 
plaintiff offered to introduce a stenographer’s minutes 
of what plaintiff swore to on the first trial. Held, ex- 
cluded by the statute. Jackson v. Cole (Mich.), 45 N. 
W. Rep. 826. This was not # suit wherein the repre- 
sentative of the decedent is a party to the record. 
Plaintiff sued defendant upon aclaim agaiust him, as- 
signed to her by her husband in his life-time. Held, 
that she was a competent witness to testify to the as- 
signment. Lyttle v. Railroad Co., 84 Mich. 298, held, 
that testimony of a party is admissible as to matters 
equally within the knowledge of an agent of a corpo- 
ration, since deceased, if such matters testified about 
were also within the knowledge of any surviving 
officer or agent of the corporation. There certainly 
is nothing in these authorities to support the conten- 
tion that Croul is a competent witness to testify to 
matters which were equally within the knowledge of 
Philinda Hurlbut, because he claims these bonds as an 
executor of the estate of Chauncey Hurlbut, de- 
Ceased. 

If this reasoning is to prevail, which is claimed by 
the defendant’s counsel, we have a case prosecuted 
and defended by the representatives of deceased per- 
80ns, where the statute says the opposite party shall 
hot be permitted to testify, and yet where they both 





can testify. The estate cannot testify. The estate is 
not supposed to be in possession of facts about which 
it cau speak, even if permitted to by the statute. I 
always supposed that the estate of a deceased person 
is the property left by the person upon bis death, and 
that the legal title to personal property vested in the 
executor or administrator, and that the person having 
the legal title to the property is the real party in inter- 
est. It is said that executors are merely agents of the 
estate, aud not parties to the suit. If mere agents, and 
not parties, then death would have no effect to abate 
the suit; the party would be still before the court. 
But as I read the statute, an agent, though sued, is not 
exempt from the prohibition of the statute. An agent 
may possess knowledge of facts which were equallv 
within the knowledge of the deceased, and if sued by 
a representative of the deceased as a party, he couid 
hardly be permitted to testify to such matters by 
showing that he was an agent. Indeed the deceased 
may have been his principal, and the suit may have 
arisen out of that relation. The case of Duryea v. 
Granger’s Estate, 66 Mich. 599, is relied on to support 
the contention that Croul is a competent witness. The 
case was not reversed upon that ground. ‘Two of the 
judges merely concurred in reversing, without assent- 
ing to the reasons given for the reversal. That was a 
case of a claim presented against the estate of a de- 
ceased party. This is not. Counsel for the defendant 
says in his brief that this ‘‘case may well be entitled 
‘The Estate of Philinda Hurlbut, deceased, v. Estate of 
Chauncey Hurlbut, deceased.’"’ There is no principle 
of pleading or practice which will authorize a cause to 
be so entitled, even if it had been against Jerome Croul, 
executor of the estate of Chauncey Hurlbut, deceased. 
Cases should be entitled with the names of the parties 
tothe suit. Inasuit brought by an executor or ad- 
ministrator, the administrator or executor is the 
party, and not the estate. The parties to the suit de- 
termine how the papers in the suit should be entitled, 
but the entitling never determines who are the par- 
ties. It would be a novel way to determine who is 
‘the opposite party ’’ under the statute by entitling 
papers in the suitin any particular name. Would a 
declaration which commenced with ‘The Estate of 
Philinda Hurlbut, plaintiff in this suit, files this decla- 
ration against the estate of Chauncey Hurlbut in a 
plea of,’’ etc., bring any parties before the court? Is 
there any rule of pleading heretofore discovered that 
would sanction such pleading? Yet in order to evade 
the statute, and build up a fictitious construction, the 
estate must be invested with an entity, and called a 
party to the suit, to let in the representatives of the 
deceased to testify, when the statute plainly forbids 
it. Where the suit is between representatives of de- 
ceased parties the statute prohibits both of those repre- 
sentatives from testifying; yet under this construc- 
tion, by a strange metamorphosis, both can testify 
simply by calling the suit one between two estates. 
Croul, as executor, is not amere nominal or disinter- 
ested party. If the property belongs to him as execu- 
tor, be is really the party possessed of the legal title. 
Does the statute permit him, even if he is so invested 
with the legal title, and is seeking to defend it, to tes- 
tify to facts which were in the knowledge of the de- 
ceased party, who, in her life-time, claimed to own the 
property, and whose administrator is seeking to re- 
cover it for her, and whose title Croul is disputing? 

Before proceeding to the determination of the com- 
petency of the witnesses, it is necessary to consider 
the character in which the parties to this suit stand 
before the court. It is claimed that the question of 
the competency of the witnesses should be considered 
as if the suit was instituted against Jerome Croul in 
his representative capacity as executor of the last will 
of Chauncey Hurlbut. But I do not accede to this 
proposition. According to his own testimony, he must 
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have received these bgnds in his individual capacity 
before he was appoitted executor, and before the will 
was admitted to probate. If the bonds were the prop- 
erty of Philinda Hurlbut, it can make no diflerence 
how he regarded them. It is possible that she might, 
after he had collected the avails from the United 
States, and turned them in to the estate, maintain an 
action for money had and received against him as ex- 
ecutor, so as to be reimbursed out of the assets of the 
estate. De Valengin’s Admr. v. Duffy, 14 Pet. 383; 
Baring v. Putnam, 1 Holmes, 261; Conger v. Atwood, 
28 Ohio St. 134. The general rule is, that where the 
executor dves some act or makes some promise after 
the decease of the testator, he is chargeable in his in- 
dividual capacity, and not as executor. The exception 
is limited to cases where the transaction which consti- 
tuted the cause of action arose in the life-time of the 
deceased. Such is not this case. The transaction which 
constitutes the cause of action here arose after the de- 
cease of Chauncey Hurlbut, and is based upon a con- 
tract of bailment between Jerome Croul and Philinda 
Hurlbut. Asa general rule, a bailee cannot dispute 
the title of the bailor, but it isa defense to an action 
brought against him by the bailor for non-delivery of 
subject bailed that it was taken by or delivered to a 
person having paramount title and right of possession. 
In such case the burden of proof is upon the bailee. fn 
this case Jerome Croul, the individual, and Jerome 
Croul, as executor of the last will of Chauncey Hurl- 
but, deceased, are two distinct persons in thelaw. One 
represents Jerome Croul, the individual, and the other 
represents the estate of Chauncey Hurlbut, deceased. 
It was just as competent for him to show in defense 
for not delivering these bonds that they belonged to 
him as executor, as it would have been to show, if 
such had been the fact, that they belonged to the 
Preston National Bank. Although that defense was 
open to him, and he was not shut out from it in this 
cuse, yet he, as executor, was no more a party to the 
suit than would the Preston National Bank have been 
had he sought to show that he had delivered the bonds 
to it on demand, and that it had the paramount title 
and right to the possession thereof. The important 
issue in the suit was, in whom was the paramount 
title? and this should be borne in mind in testing the 
competency of the witnesses to testify in this cause. 
The plaintiff, as administrator of the estate of Philinda 
Hurlbut, claimed the paramount title, which was de- 
livered through an executed gift of the bond by 
Chauncey Hurlbut to Philinda Hurlbut. The defend- 
ant claims that the paramount title was in the execu- 
tor of the last will of Chauncey Hurlbut. Individually 
he made no claim to the bond, but denied his liability 
as bailee. Neither in this suit did the estate of 
Chauncey Hurlbut claim the bonds. Jerome Croul in- 
dividually made the claim that he had delivered ths 
bonds to the executor of Chauncey Hurlbut’s estate. 
The statute referred to reads as follows: ‘‘ That when 
a suit or proceeding is prosecuted or defended by the 
heirs, assigns, devisees, legatees or personal repre 
sentatives of a deceased person, the opposite party, if 
examined as a witness on his own behalf, shall not be 
admitted to testify at all to matters which, if true, 
must have been equally within the knowledge of such 
deceased person.”” 2 How. Stat., § 7545. This suit is 
prosecuted by plaintiff as the representative of Phi- 
linda Hurlbut, deceased, against Jerome Croul in his 
individual capacity; and as he is the opposite party, 
he is excluded by the plain terms of the statute. A 
judgment in this case will not bind the assets of the 
estate of Chauncey Hurlbut in the hands of the ex- 
ecutor, and cannot be collected by the plaintiff out of 
such assets. He was therefore not a competent wit- 
ness to testify to matters equally within the knowl- 
edge of Philinda Hurlbut. Yerkes v. Blodgett, 48 Mich. 
211; Downey v. Andrus, 43 id. 65; Bassett v. Shepard- 





son, 52 id. 3; Buchelder v. Brown, 47 id. 366, is cited ag 
supporting the contention of the defendant. That 
case holds that where an executor brings suit upon ne. 
gotiable paper, and a third person claims the paper, 
and takes upon himself the defense of the suit upon 
that ground, such third person is deemed an opposite 
party to the executor, and cannot testify to facts 
which, if true, must have been within the knowledge 
of the deceased. We adhere to the principle there as- 
serted. It shows that, if it were true that the third 
party here, viz., Jerome Croul, as executor, and repre- 
senting the estate of Chauncey Hurlbut, claiins the 
bonds, and has taken upon himself, as such executor, 
the defense of the suit, he is not a competent witness 
to testify to any facts which, if true, were equally 
within the knowledge of Mrs. Hurlbut. The mistake 
which it seems to me the counsel for the defendant 
make is the assumption that’Jerome Croul is not the 
real party defendant, when in point of fact and law he 
is. As before stated, if he could have been made lia- 
ble as executor (which is at least doubtful), the plain- 
tiff having elected to proceed against him individually, 
he is bound by the election, and defendant must re- 
spond in damages, unless he, as an individual, can 
show he has delivered the bonds to a person who has 
a title paramount to that of the administrator. Mrs. 
Williams was acompetent witness for the plaintiff. 
The suit was not defended by the personal representa- 
tives of a deceased party. This disposes of the errors 
assigned. The defendant was permitted to introduce 
any competent testimony tending to show that the 
bonds in question belonged to the estate of Chauricey 
Hurlbut, and also that he had always treated them as 
belonging to the estate; that he had included them in 
his inventory, and had accounted for both principal 
and interest to the estate. The estate is not yet closed, 
and if he has acted under a mistake of fact it is pre- 
sumed it may be rectified. The court instructed the 
jury that the plaintiff must establish the fact claimed 
by him that the bonds in question were given by Mr. 
Hurlbut to his wife, Philinda Hurlbut, and delivered 
to her, by a preponderance of evidence, and that the 
burden of proof was upon the plaintiff upon that issue; 
and in conclusion he said: “If you believe from all 
the evidence that these bonds, at the time Mr. Hurl- 
but died, were found in the house, and given to Mr. 
Croul after his death—were not the preperty of Mrs. 
Hurlbut—then your verdict will be for the defendant. 
If you find from the evidence that it was the property 
of Mrs. Hurlbut at thetime of Mr. Hurlbut’s death, 
then your verdict will be for the plaintiff.”’ 
I think the judgment should be affirmed. 


McGRaTH, J., concurs with CHAMPLIN, C. J. 


—_»—__—_—__ 


NEGLIGENCE — FELLOW-8ERV ANTS. 
INDIANA SUPREME COURT, JUNE 19, 1891. 
NALL v. Loutsviuue, N. A. & C. Ry. Co. 

Where the foreman of a railroad company, having exclusive 
control over a gang of men employed by the company, 
with full power to direct their movements and enforce 
obedience, orders an employee to work at a certain place, 
and while he is there, negligently directs another to start 
a locomotive, whereby the employee is killed, he cannot 
be considered a fellow-servant so as to relieve the com- 
pany from liability. 


CTION to recover damages for personal injuries. 
The opinion states the case. 
S. B. Noyles, for appellant. 


Alspaugh & Lauler, C. C. Matson, E. C. Field and 
W. J. Kinnan, tor appellee. 
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McBripe, J. The appellant is the widow and ad- 
ministratrix of'one Waldo Nall, who was killed while 
in the service of the appellee. She brings this suit to 
recover damages for his death, which she charges was 
caused by the actionable negligence of the appellee. 
The deceased was a track hand—a section hand -— who 
had been employed in railroad work only about two 
weeks when he was killed. A heavy freshet in Salt 
creek, Lawrence county, caused a large accumulation 
of drift-wood and other debris against one of appel- 
lee’s bridges which spanned said creek, and endangered 
its safety to such an extent that it was deemed neces- 
sary to call out an extraordinary force of men on Sun- 
day to save the bridge from destruction. The com- 
plaint alleges in substance, that the appellee in- 
trusted to one Helms the sole and absolute supervis- 
jon over and direction of the task of saving said 
bridge, and that acting under the authority thus con- 
ferred, he called upon and required a large number of 
employees belonging to various departments of appel- 
lee’s service, to assist in said work, he alone directing 
and commanding how such work should be done, and 
who should do it. In addition to the averments of the 
complaint descriptive of the duties thus devolved 
upon Helms, and of the authority with which he was 
invested by the appellee, he is designated in the com- 
plaint as ‘“‘agent and chief foreman of defendant,”’ 
“defendant’s agent and chief,” etc. It isalsoaverred 
that the appellee is a corporation, with its principal 
offices and officers all beyond this State. Among the 
employees thus called out was the decedent, and it is 
alleged that he was killed while engaged in the prose- 
cution of said work. The facts relating to his death 
are stated in the complaint as follows: ‘That said 
Nall, from lack of experience, and from the fact that 
said peril and danger were not apparent to him, was 
not apprised of the imminence of such peril and dan- 
ger, all of which defendant was fully cognizant of 
when said Nall was required to work at said drift- 
wood, logs and debris. Defendant well knowing the 
perils and dangers incident to said work of removing 
said drift-wood, logs and debris, through and by its 
agent and chief aforesaid, charged, as above stated, 
with the accomplishment and prosecution of said work, 
wantonly and negligently required said Nall to go 
down off the railroad track into said stream among 
said drift-wood, and engage with said other men so 
gathered together by said Helms (agent and chief), 
and while said work was in progress, under the super- 
vision of said defendant's above-named agent and 
chief, charged by defendant as stated, the said Helms 
as such representative of defendant, carelessly and 
wantonly commanded and caused one of the locomo- 
tive engines of defendant to be suddenly started up 
and accelerated in speed, while plaintiff's decedent was 
yet down among such drift-wood, and ropes thereto 
attached, and in great peril of being struck by said 
ropes and appliances attached to said engine in said 
work of removing said drift-wood, logs aud debris, 
and where he had been commanded to go as stated; 
and thereby one of such ropes was by said engine sud- 
denly, carelessly and recklessly pulled, jerked and 
slipped from its place with great violence, and struck 
said plaintiff's decedent and killed™him instantly; all 


Without fault and without any neglect on the part of 
plaintiff's decedent.” A demurrer was sustained to 


the complaint on the ground that it did not state facts 


Sufficient to constitute a cause of action, and error as- 


signed on this ruling presents the only question in the 
case. Counsel for appellee state the grounds of ob- 
jection to the complaint as follows: ‘ First. That the 
proximate cause of the death of the decedent was the 
negligence of the engineer and foreman in suddenly 
starting the engine, and that the engineer and fore- 
Man and decedent being co-employees, there can be 
no recovery. Second. If it be held that the proximate 





cause of decedent’s death was the dangerous place at 
which he was directed to perform the service, then the 
risk and hazard of performing the service at the place 
was obvious to the decedent, and that in entering 
upon the performance of such work at such place he 
assumed all the risks incident thereto.” 

The sufficiency of the complaint in this case depends 
upon the status of the foreman, Helms. From the 
averments of the complaint, in what relation did he 
stand to the decedent and to the appellee? If he was 
merely a fellow-servant with appellee, it is clear that 
under well-established rules the complaint did nos 
state a good cause of action. Counsel for appellant 1n- 
veighs bitterly against the rule which exempts a mas- 
ter from liability for an injury suffered by an employee 
because of the negligence of a fellow-servant. So far 
as the rule is concerned there is substantial unanimity 
among the courts of this country. It is uniformly re- 
garded, within proper limits, as just, and in this opin- 
ion we heartily concur. While this is true, when it 
comes to the practical application of the rule the 
widest diversity of opinion is found to exist as to who 
ure, and who are not, to be considered as fellow-ser- 
vants. We are of the opinion that in some of the de- 
cided cases the courts have gone to an unwarranted 
extreme. While the errors thus committed may be to 
some extent corrected, and the application of the rule 
limited, the rule itself is too firmly embedded in our 
jurisprudence to be dislodged except by legislation. 
It is not the province of the courts to declare the law 
as they think it ought to be, but as it is. Was the 
foreman Helms a fellow-servant of the decedent in 
such sense as to exempt the appellee from liability for 
his negligence? This must be determined, not from 
the title given him, or from his rank in appellant’s 
service, but from the character of the duties imposed 
upon him, and which he was performing when dece- 
dent was killed. Bestowing upon him titles, or styl- 
ing him in the complaint “agent” or “chief” or 
‘representative of defendant ’’ casts no light upon the 
matter. The law imposes certain duties upon a mas- 
ter, the performance of which he cannot delegate to 
an agent so that he can escape responsibility. Whether 
the master assumes to discharge these duties in per- 
son, or intrusts them to another, he is in either case 
regarded as the actor. The agent to whom he intrusts 
such duty, regardless of his rank, acts as the master 
and in his place. Car Co. v. Parker, 100 Ind. 181, and 
authorities cited; Engine Works v. Randall, id. 293; 
Capper v. Railway Co., 103 id. 305, and many other 
cases that might be cited. Among the duties thus 
resting upon the master is that of using ordinary care 
to provide for his employees a safe place in which to 
work, and safe appliances with which to do the work 
required of them; also to use ordinary care in the se- 
lection of his employees, and to neither knowingly 
employ or retain in his service any whose habits or 
lack of capacity or skill will materially enhance the 
danger of the service. A servant who is himself free 
from contributory negligence may recover damages of 
his master for any injury sustained by him by reason 
of the master’s failure to properly acquit himself of 
any of these duties. When the master intrusts to a 
subordinate the duty of furnishing places and appli- 
ances for work, or the selection of employees, the neg- 
ligence of such subordinate in relation thereto is his 
negligence, and he must respond. 

Thus far, the rule is not only well settled in this 
State, but there is general and substantial unanimity 
among the authorities every where. Outside of the 
limits thus indicated, the authorities are in irrecon- 
cilable conflict, and display the widest diversity of 
opinion. Thus in one jurisdiction it is held that a 
section foreman on a railroad represents the master, 
and is not a fellow-servant with those under his con- 
trol; while in others the opposite extreme is reached, 
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and it is held, that in the case of corporations, all are 
fellow-servants, within the meaning of the rule, who 
are engaged in the common enterprise of carrying on 
the business of that corporation, regardless of their 
rank, from the humblest employee, engaged in the 
most menial service, to the general manager or the 
president, except only when they are acting in dis- 
charge of the master's duty, in supplying a place to 
work, orappliances with which the work is to be done, 
and in the selection of employees. In the case of Rail- 
way Co. v. Arnold, 31 id. 174, this court not only car- 
ried the rule to the latter extreme, but far beyond, 
and used the following language (p.181): ‘The board 
of directors of a railroad company are its immediate 
representatives, and occupy the relation of master to 
the various employees engaged in operating the road, 
and superintending and performing the business of 
the company in its various departments. When an 
injury results to a passenger on a train, or to a 
stranger, from the negligence or carelessness of an 
employee in the discharge of the duties devolving upon 
him, the principle of respondeat superior applies, and 
the company is responsible in damages; but this prin- 
ciple does not apply as between the company and its 
employees, and in such cases the company can only be 
held responsible to the employees when the injury is 
caused by the negligence or failure of the board of di- 
rectors to perform some duty devolved upon them by 
express contract with the employer, or which is im- 
plied from the duties devolving upon them in their 
relation of master to the employee.”’ In that case the 
negligence complained of was that of a master me- 
chanic in charge of repair-shops, and charged with the 
duty of keeping locomotives and other machinery in 
repair, who had negligently allowed a locomotive to 
get out of repair, and to be used in that condition, 
whereby the fireman who was employed thereon, and 
who was himself without fault, was killed. It was 
held that the corporation was not liable, on the ground 
that the negligence was that of a co-employee, for 
which the master was not liable. 

As all of the courts, expressing such divergent views, 
assume to declare the common law, it is of course ap- 
parent that some of them have wrongly interpreted 
and applied the law. The rule as laid down in Railway 
Co. y. Arnold, supra, has been greatly modified in Cur 
Co. v. Parker, 100 Ind. 181; Engine Works v. Randall, 
id. 293, and in many other cases since decided —in so 
far as relates to the duty of the master to provide safe 
places and appliances for work, and his duty in select- 
ing and in retaining servants in his service. The re- 
cent case of Taylor v. Railroad Co., 121 Ind. 124, may 
be said to mark another and very important modifica- 
tion of the doctrine of Railway Co. v. Arnold, supra. 
In the opinion in that case the following language is 
used: ‘“ Our judgment is, that at the time the appel- 
lant was injured, Torrence, the master mechanic, was 
performing the master’s duty, and not merely the 
duty of a fellow-servant. He was in control of the 
shop where the appellant was working. He was the 
only representative of the master at that place. Men, 
machinery and work were under his control. He gave 
the orders, which it was the duty of those under him 
to obey, and he alone could give orders as the mas- 
ter’s representative. He gave the specific order under 
which the appellant acted. He did not join the appel- 
lant as a fellow-servant in doing the work, but he com- 
manded it to be done. He was in the position of one 
exercising authority, and not in that of one engaged 
in common with another in the same line of service. 
* * * It is not easy to conceive how it can be 
justly asserted that one who commands an act to be 
done, and who possesses the authority to command 
and enforce obedience from all servants employed ina 
distinct department by virtue of the power delegated 
to him by the master, isno more than a fellow-ser- 





vant; for in the absence of the master, the command, 


if entitled to obedience, must be that of the master 
conveyed through the medium of an agent. Nor can 
it be held, without infringing the principles of natural 
justice, that if he who is authorized to give the com- 
mand makes its execution unsafe, the employee, 
whose duty it is to obey, has no remedy for an injury 
received while doing what he was commanded to do.” 
This is decisive of the case at bar. Applying this doc- 
trine to the case before us, it is clear that the parties 
were not fellow-servants. To Helms was delegated ab- 
solute authority aud control over the undertaking 
then in hand. He was authorized by the master to 
command the presence of the decedent, as of all the 
others engaged in the work, and to command when 
they should work, and what they should do. He had 
all power which the master had to exact obedience to 
bis commands. The complaint alleges that while the 
decedent was ina certain place, doing a certain thing, 
in obedience to the express order of Helms, the latter 
carelessly and wantonly commands another employee 
to start the locomotive engine in such way as to cause 
his death. Having required decedent to do a certain 
thing, while that thing is being done he carelessly, by 
another command, puts him in mortal peril, and 
causes his death. If Taylor vy. Railroad Co. is well 
decided, there is no room for controversy over the 
sufficiency of the facts pleaded in this case. Of course, 
the question here is on the pleadings alone, the de- 
murrer to the complaint admitting such facts as are 
well pleaded. The complaint is far from being a 
model pleading, but it states facts sufficient to consti- 
tute a cause of action, and the Circuit Court erred in 
sustaining the demurrer to it. It should be said how- 
ever in justice to the court below, that the case of 
Taylor v. Railroad Co. was not decided until after this 
cause was decided in that court, and that his ruling was 
doubtless based upon what then seemed to bs the 
weight of authority in this State. 

Judgment reversed, with costs, with directions to 
the Orange Circuit Court to proceed in accordance 
with this opinion. 
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CONTRACT — CONSIDERATION — TRANSFER 
OF WIFE'S CHOSES IN ACTION—RATIFI- 
CATION. 


RHODE ISLAND SUPREME COURT, JUNE 20, 1891. 


SUPREME ASSEMBLY OF ROYAL SocIETY oF GooD 
FELLOWS Vv. CAMPBELL. 


When heirs enter into a mutual agreement providing that an 
administrator shall be appointed, who shall receive all 
moneys from insurance societies, and pay all debts, etc., 
and the residue to be shared equally among them, regard- 
less as to whom the insurance might be made payable, 
the mutuality of the contract is a sufficient consideration 
therefor as to the one to whom the insurance was made 
payable. 

Where the husband acted for the wife, and she joined in the 
application for the appointment of the administrator 
thereunder, she tlrereby ratifies the agreement. 

Public Statutes of Rhode Island, chapter 166, section 5, which 
provides that the chattels real, household furniture, etc., 
or shares in the capital stock of any incorporated com- 
pany, money on deposit, etc,, which are the property of 
the wife, shall not be conveyed by the husband unless by 
deed, in which the wife shall join, does not apply toa 
certificate of insurance made payable to the wife. 


aes of interpleader by Supreme Assembly of the 
Royal Society of Good Fellows against John H. 
Campbell, administrator of the estate of Duncan 
Campbell, Catherine Campbell, Frank E. Campbell 
and Phebe A. Greenhalgh, to determine the right to 











e 
a 
c 
h 
8! 
‘ 


2 °o 


ee nw a. en i 


-_- © 


~—~ro sa «& 


a a a a a a ee ee ee ee ee ee ee ee ee Se oe 











THE “ALBANY LAW JOURNAL. 233 





an insurance fund. Public Statutes of Rhode Island, 
chapter 166, section 5, provides that the chattels real, 
household furniture, etc., or shares in the capital 
stock of any incorporated company, money on deposit, 
etc., which are the property of the wife, shall not be 
conveyed by the husband unless by deed, in which the 
wife shall join. 





Daniel R. Ballou, Frank H. Jackson and John Has- 
kell Butler, for complainant. 


Stephen A. Cook, Jr., and Louis L. Angell, for re- 
spondents Greenhalgh. 


John J. Arnold, for the other respondents. 


Matteson, C. J. This isa bill of interpleader to de- 
termine to whom shall be paid a benefit fund of $1,000 
due from the complainant on account of the death of 
Duncan Campbell, one of its members. This fund is 
claimed on the one hand by the respondent John H. 
Campbell, administrator of the estate of the deceased, 
by virtue of an agreement entered into as herein set 
forth, and on the other hand by the respondent Phebe 
A. Greenhalgh, wife of the respondent James I. Green- 
halgh, who under the name of Phebe A. Metcalf (her 
name prior to her marriage with Greenhalgh), is desig- 
nated as the beneficiary in the certificate of member- 
ship issued by the complainant to the deceased. The 
deceased died December 7, 1887, unmarried, leaving as 
his next of kin the respondents, Catherine Campbell, 
his mother; John H. Campbell, Frank E. Campbell, 
his brothers, and Phebe A. Greenhalgh, his sister. On 
December 12, 1887, a meeting was held, at which all 
the respondents except Mrs. Greenhalgh were present, 
for the purpose of arranging for the settlement of his 
estate. At this meeting an agreement was entered 
into by which it was provided that John H. Campbell 
should be appointed administrator; tbat he should 
pay all bills owed by the deceased at his death; that 
he should put in order the burial lot in Swan Point 
cemetery according to the rules and regulations of the 
cemetery ; thata suitable head-stoneshould be erected 
to the memory of the deceased, at a cost not exceed- 
ing $100; that the administrator should have orders 
on the different organizations to which the deceased 
belonged for the full amount of insurance in such or- 
ganizations, and that thé moneys collected thereon, or 
from any other source, should be placed in a general 
fund; that the sums required for the purposes speci- 
fied, and also to provide for the perpetual care of the 
burial lot, should be paid by the administrator out of 
such general fund; and that the next of kin should 
share equally in the residue, no matter to whom the 
certificates of membership held by the deceased in the 
several societies might have been made payable. Mrs. 
Greenhalgh was represented at this meeting by her 
husband, and he entered into and signed the agree- 
ment in her behalf. The valuable papers of the de- 
ceased were contained at the time of his death in a 
package kept in the safe of the Provideuce Gas Com- 
pany. These papers were taken by John H. Campbell 
to the meeting; but the package was not opened until 
the signing of the agreement, and none of the respond- 
ents knew, until after the package was opened, who 
had been named as beneficiary in the certificates of 
membership. Pursuant to the agreement, John H. 
Campbell was subsequently appointed administrator, 
and accepted the office, Mrs. Greenhalgh and her hus- 
band both signing the application for his appointment. 
Powers of attorney from Mr. and Mrs. Greenhalgh 
to the administrator, dated December 19, 1887, were 
prepared and executed, authorizing him to demand, 
recover, receive and receipt for all sums of money due 
or payable to Mrs. Greenhalgh, formerly Phebe A. 
Metcalf, from the societies of which the deceased was 
&member, by reason of his death. These powers of 





attorney were subsequently left by the administrator 
with these societies; but before the moneys due from 
them had been paid to the administrator Mr. and Mrs. 
Greenhalgh caused notices to be served upon the dif- 
ferent societies revoking the powers of attorney, and 
forbidding the payment of the moneys. The admin- 
istrator first learned of the revocation of the powers 
of attorney about the first of the following February 
or March, and hadin the meantime, on the faith of 
the agreement, ordered a head-stone, and contracted 
for the improvement of the burial lot, and for its per- 
petual care. The complainant declined to pay the 
money to Mrs. Greenhalgh without the surrender of 
the certificate issued by it to the deceased. Mrs. 
Greenhalgh thereupon requested the administrator to 
deliver the certificate to her, but the administrator 
refused to comply with her request. Up to this time 
the certificate had remained, without objection, in the 
possession of the administrator. No adjustment of the 
matter having been made by the respondents, the 
complainant, after a year or more had elapsed, filed 
this bill. 

In behalf of Mrs. Greenhalgh it is contended that 
the agreement was void for want of consideration. 
The purpose of the agreement was to provide for the 
settlement of the affairs of the deceased, and the 
amicable distribution among his next of kin of the 
surplus of his estate, including the benefit funds of 
the several societies referred to, after payment of his 
debts, and the sums required for the objects speci- 
fied. The distribution was not unreasonable, for it 
was an equal distribution among the next of kin, and 
the same which the law makes of intestate estates. 
There is no charge of fraud or undue influence, and 
so far as the testimony discloses, all of the parties to 
the agreement were possessed of equal knowledge, and 
stood upon an equal footing. In the uncertainty as 
to who had been named as beneficiary or beneficiaries, 
each was willing to surrender his chance of getting a 
larger share, or the whole, for the certainty of an 
equal sbare with the others. If there was no other 
consideration for the agreement than this mutual sur- 
render by each of his or her chance to receive a larger 
share, we think the agreement could be supported. 
There are numerous cases of compromises of doubtful 
or disputed rights, not only between members of fami- 
lies, but between strangers, which rest upon no other 
consideration than the surrender by the parties of a 
portion of such doubtful or disputed rights, and which 
have been upheld, though it may have appeared upon 
subsequent investigation or adjudication that one of 
the claimants had no right, or not so great a right as 
the share he received by the compromise, in the prop- 
erty in doubt or in controversy. In Dunnage v. White, 
1Swanst. 137, 151, 152, the master of the rolls remarks: 
‘*Undoubtedly parties entitled in different events 
may, while the uncertainty exists, each taking his 
chance, effect a valid compromise.” The agreement 
in the case at bar was not strictly a compromise, since 
at the time it was made no dispute had arisen between 
the parties, and neither had made any claim to any 
greater share inthe whole or any part of the estate 
than the others. There are however cases which do 
not involve any element of disputed right, and which 
therefore were no more compromises than the agree- 
ment in question, which rest upon the consideration 
of a mutual chance. In Beckley v. Newland, 2 P. Wms. 
182, the complainant and respondent dad married sis- 
ters, who were cousins and presumptive heirs of a Mr. 
Turgis, a very rich man. Turgis made a will, in which 
he left a large estate, real and personal, to the respond- 
ent, but only a small real estate to the complainant. 
Before the execution of the will the complainant and 
respondent had entered into articles by which they 
agreed that whatever should be given to either should 
be equally divided. The lord chancellor said: “A 
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performance of these articles ought to be decreed, 
though there was no other consideration for them than 
the mutual benefit of the chance.’ In Harwood v. 
Tooke, 2Sim. 192, the complainant was a nephew, heir 
at law, and one of the next of kin of William Tooke, a 
man of large property. The respondent was not re- 
lated to William Tooke, but was an intimate friend. 
The complainant and respondent, both having expec- 
tations from him, agreed by parol to divide equally 
whatever he might leave them. He died in 1802, hav- 
ing left a much larger portion of his property to the 
complainant than to the respondent. The respondent, 
not wishing to hold the complainant to the full extent 
of their agreement, proposed to accept £4,000 in satis- 
faction of his claims, and the complainant gave him a 
promissory note for that sum. The respondent after- 
ward indorsed the note to Sir Francis Burdett as the 
consideration for the purchase of an annuity, The 
bill prayed that the note might be declared to have 
been unduly obtained from the complainant, and 
without good or valuable consideration, and that it 
might be delivered up to be cancelled, and that the 
defendant might be restrained from using, applying, 
negotiating or paying it away, or bringing an action 
against the complainant respecting the note. Lord 
Eldon granted the injunction, and the money was 
paid into the court; but subsequently, upon hearing, 
dismissed the bill, and upon rehearing the decree of 
dismissal was affirmed. In Wethered v. Wethered, 2 
Sim. 183, two sous agreed to divide equally whatever 
property they might receive from their father in his 
life-time, or become entitled to under his will or by 
descent or otherwise from him. It was held that the 
ugreement was not against public policy, and would be 
enforced in equity. 

But there is a class of cases of family arrangements, 
relating to the settlement of property, in which there 
is no question of doubtful or disputed rights, and in 
regard to which a peculiar equity has been adminis- 
tered, in that they have been supported upon grounds 
which would hardly have been regarded as sufficient 
if the transaction had occurred between strangers. In 
these cases the motive of the arrangements was to pre- 
serve the honor or peace of families or the family 
property. When such a motive has appeared, the 
courts have not closely scrutinized the consideration. 
Trigg v. Read, 5 Humph. 529, 546; Burkholder’s Ap- 
peal, 105 Penn. St. 31; Appeal of Wilen, id. 121; Wal- 
worth v. Abel, 52 id. 370; Furnsworth v. Dinsmore, 2 
Swan, 38; Williams v. Williams, L. R., 2 Ch. App. 294, 
304; Hoghton v. Hoghton, 15 Beav. 278; Wycherley v. 
Wycherley, 2 Eden, 175; Frank v. Frank, 1 Ch. Cas, 84; 
Stapilton v. Stapilton, 1 Atk. 2; Pullen v. Ready, 2 id. 
587: Cory v. Cory, 1 Ves. Sr. 19; Head v. Godlee, 
Johns. Eng. Ch. 536, 569. In the case at bar the mo- 
tive for the agreement was, as we have seen, to pro- 
vide, among other things, for the amicable distribu- 
tion among the respondents of the eurplus of his 
estate, including the moneys payable on the benefit 
certificates, after the payment of debts, etc. This mo- 
tive constituted a sufficient consideration within the 
law relating to family arrangements, and the agree- 
ment is therefore sustainable as a family arrangement. 
In Hoghton v. Hoghton, 15 Beav. 278, 300, it is said: 
“If the transaction is one which tends to the peace 
and security of the family, to the avoiding of family 
disputes and litigation, or to the preservation of the 
family property, the principles by which such transac- 
tions must be tried are not those applicable to dealings 
between strangers, but such as upon the most compre- 
hensive experience have found to be most for the in- 
terest of families.’”’ Williams v. Williams, L. R., 2 Ch. 


App. 294, was a case the factsin which were as follows: 
A. died in 1831, possessed of real estate beld in socage, 
gavelkind and borough English tenures, and also of 
leaseholds, stock in trade, and other personal property. 





He made a will by which, after certain provisions for 
his wife, he gave all his property to his two song 
equally, but the will being incomplete, was refused 
probate. At an interview between the brothers shortly 
after the will had been refused probate, the elder 
brother declared that the invalidity of the will should 
make no difference, and that the property should not 
be “‘mine or thine, bnt ours.’’ No agreement in writ- 
ing was made, but for twenty years after the death of 
A. the two sons carried ou the partnership together, 
and dealt with the whole property, real and personal, 
as if it belonged to them equally. The widow never 
insisted upon her rights in her husband’s property. 
In 1851 the partnership was dissolved. The younger 
brother having died, his representatives brought two 
suits —the first to determine the rights of the two 
brothers in certain real estates, alleging that a family 
arrangement had been made between them that they 
should be equally entitled to those estates; the second 
to take the accounts of the partnership which had 
been carried on between the two brothers. The elder 
brother, the respondent, denied any such arrangement 
as was alleged. The vice-chancellor held that such a 
course of dealing had been proved as established the 
existence of a family arrangement which the court 
would uphold, and declared the complainant entitled 
to the relief prayed. The respondent appealed from 
this decree. Turner, lord justice, in his opinion af- 
firming the decree of the vice-chancellor, remarks: 
‘Nor do I think there was any want of consideration. 
The vice-chancellor has, and I think correctly, rested 
this part of the case upon the footing of the cases ‘ag 
to family arrangements. They extend, as I apprehend, 
much further than is contended for on the part of the 
appellant, and apply, as I conceive, not merely to cases 
in which arrangements are made between members of 
a family for the preservation of its peace, but to cases 
in which arrangements are made between them for 
the preservation of its property.’’ He thenrefers to 
the resettlement of family estates upon an arrange- 
ment between the father and the eldest son on his at- 
taining twenty-one as a branch of these cases, and 
adds: ‘‘ Certainly this court does not in such cases 
inquire into the quantum of consideration.” Wycher- 
ley v. Wycherley, 2 Eden, 175, was a case of the reset- 
tlement of property, in which a son upon his marriage 
had joined with his father in the resettling of the es- 
tate, and by a memorandum executed at the same time 
agreed to secure £500 to each of his sisters. It was 
held that there was a sufficient consideration for the 
court to decree specific performance of this agree- 
ment. The lord chancellor said: ‘*I think the pres- 
ent was not a mere voluntary agreement, and the 
court will (and [am warranted by the precedents to 
say that it has done so) attend to slight considerations 
for confirming family settlements and modifications 
of property. They pay a regard to reasonable motives 
and honorable intentions. In these cases they will 
not weigh the value of the consideration. They con- 
sider the ease and comfort and security of families as 
sufficient consideration.” But independently of the 
considerations above mentioned, the agreement pro- 
vides for putting in order the burial lot and also for 
its perpetual care. These are matters outside of the 
administration. Each of the parties to the agreement, 
presumably on the faith of it, has, by signing it, con- 
sented to the reduction of his or her distributive share 
of the estate by his or her proportion of the sums re- 
quired for those purpvses. It is possible that but for 
the agreement this consent would not have been given. 
This, of itself, would seem to furnish a sufficient con- 
sideration, and as we have seen above, in cases of 
family arrangements courts do not inquire into the 
quantum of the consideration. 

It is further contended in behalf of Mrs. Greenhalgh 
that it clearly appears from the testimony that the 
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only authority that her husband had was to represent 
her in relation to Duncan Campbell’s estate, and not 
to give away her separate property ; and that this fund 
was no part of his estate, but a gift from him to her. 
There would be some force in the suggestion were it 
not that Mrs. Greenhalgh subsequently joined in the 
application for the appointment of the administrator 
and in the execution of the powers of attorney to the 
administrator for the collection of the moneys in pur- 
suance of the agreement, and thereby ratified the mak- 
ing of the agreement by her husband, and cured the 
lack of authority, if the lack existed. The counsel for 
Mrs. Greenhalgh further contend that the fund in 
question, being a chose in action, could not be con- 
veyed by Mr. and Mrs. Greenhalgh, but could only be 
disposed of by a trustee of her estate, appointed un- 
der the Public Statutes of Rhode Island, chapter 166, 
section 18 or section 22. A chose iu action is personal 
estate. Public Statutes of Rhode Island, chapter 166, 
section 6, authorizes any married woman to sell or 
convey, or to make contracts respecting the sale and 
conveyance of any of her personal property other than 
that described in section 5 of the same chapter, with 
the same effect, and with the same rights, remedies 
and liabilities as if she was sole and unmarried. The 
personal estate described in section 5, though it em- 
braces some choses in action, does not include such a 
chose as the fund in question. Weare of the opinion 
that the signing of the agreement and the subsequent 
ratification of it by Mrs. Greenhalgh, the execution 
and delivery of the power of attorney to collect the 
money, and the leaving of the certificates with the ad- 
ministrator for the purpose of evabling him to collect 
the money, were consistent only with an intention to 
transfer the fund to the administrator under the 
agreement, aud operated as an equitable assignment 
of the fund accordingly. Clemson v. Davidson, 5 Bin. 
391, 398; Spain v. Hamilton’s Adm’r, 1 Wall, 604, 624; 
Newby v. Hill, 2 Mete. (Ky.) 530-582; Wiggins v. Mc- 
Donald, 18 Cal. 126, 127; Garnsey v. Gardner, 49 Me. 
167, 171, 172; Wallace v. Chair Co., 16 Gray, 209.- We 
are further of the opinion that an equitable assign- 
ment of the fund having thus been made, the power 
ofattorney was coupled with an interest, and there- 
fore not revokable. 

We decide that the respondent, John H. Campbell, 
administrator, is entitled to the fund in suit. 





CONTRACT—RESTRAINT OF TRADE. 





ENGLISH COURT OF APPEAL, JAN 29, 1891. 


Mirus v. DUNHAM.* 

By an agreement made between the plaintiffs, who carried 
on the business of manufacturers of an antiseptic sub- 
stance, and the defendant, it was agreed that the defend- 
ant should become the traveller and assistant of the 
plaintiffs at a salary, and that he should ‘‘call upon and 
solicit orders " for all articles and commodities in the way 
of the plaintiffs’ business of antiseptic manufacturers; 
that one week's notice on either side should terminate the 
agreement, and that, in the event of such termination, 
the defendant should not for or on account of any em- 
ployer, or on his own account, at any time, either by him- 
self or in partnership with any other person or persons or 
firm, “‘callupon or directly or indirectly solicit orders 
from or in any way deal or transact business with” any 
person or firm who during the continuance of the agree- 
ment should be customers of the plaintiffs, or any of their 
successors, or any of the successors in business of such 
customers. The agreement was terminated, and the de- 
fendant entered the employment of a rival firm of anti- 
septic manufacturers, and solicited and obtained orders 
from some of the plaintiffs’ customers for the substance 





*64 L. T. Rep. (N. S.) T12. 





manufactured by his then employers. Upon a motion to 
restrain the defendant from committing any further 
breach of the agreement, held (affirming the decision of 
Chitty, J.), that, according to the true construction of the 
agreement, its object was to prevent the defendant, after 
he had left the plaintiffs’ employment, from transacting 
with any person who had been the plaintiffs’ customers 
business of a similar kind to that carried on by the plain- 
tiffs; that the agreement did not go beyond what was 
reasonable for the protection of the plaintiffs, and it was 
therefore valid and could be enforced by injunction. 
t hee plaintiffs traded under the name of ‘‘ The Food 
Antiseptic Company,’’ and were manufacturers of 
a food preservative kuown as “ Frigiline.’’ In March, 
i887, the defendant entered their service as a traveller, 
aud an agreement under seal was then executed by the 
plaintiffs and defeudant, which was expressed to be 
made ‘“‘ between G. 8. Mills and A. Mitchell, of " 
manufacturers, trading under the stvle of ‘The Food 
Antiseptic Company,’ ’’ of the one part, and Dunham 
of the other part, whereby it was witnessed : 

That the said G. 8. Millsand A. Mitchell hereby en- 
gage the said J. V. Dunham asa traveller and assistant 
as from the 14th March, 1887, at a salary at the rate of 
£104 per annum, to be paid weekly as hereinafter men- 
tioned, and six shillings per week to cover all expenses 
while travelling in London and surburbs, and ten 
shillings per day to cover all expenses while travelling 
in the country. 

And it was thereby agreed : 

(1) That the said J. V. Dunham agrees to become 
the traveller and assistant of the said G. S. Mills and 
A. Mitchellas from the said 14th March, i887, at the 
aforesaid salary; (2) that the said J. V. Dunham sball 
devote his whole time, and his best energies and atten- 
tion, to promote and further the said business of the 
said G. S. Mills and A. Mitchell; (3) that it shall be 
amongst other things the duty of the said J. V. Dun- 
ham to travel the country and districts required by 
the said G. 8. Mills and A. Mitchell, and to call upon 
and solicit orders for all articles and commodities in 
the way of the said G. S. Mills and A. Mitchell’s trade 
or business of antiseptic manufacturers, and to receive 
moneys for or on account of the said G. 8. Mills and 
A. Mitchell, and to transmit by the first practicable 
post, or otherwise deliver, all orders and moneys so 
received, to the said G. S. Mills and A. Mitchell; (4) 
that the said J. V. Dunham shall make a daily report 
to the said G. S. Mills and A. Mitchell of all calls made 
by or upon him, and also shall keep proper accounts 
and books, to be provided for that purpose by the said 
G.S. Mills and A. Mitchell, and such shall, when re- 
quired, be made up and delivered to the said G.8. Mills 
and A. Mitchell, whose sole property the same shall 
be; (5) that one week’s notice on either side, and given 
at any time, or a breach by the said J. V. Dunham of 
the stipulations of this agreement, shall terminate this 
agreement, andin the event of the termination of this 
agreement by such one week's notice given on either 
side, or breach of the stipulations or otherwise, it is 
agreed that the said J. V. Dunham shall not, for or on 
account of auy employer, or on his own account, at 
any time, either by himself or in partnership with any 
other person or persons or firm, call upon, or directly 
or indirectly solicit orders from, or in any way deal or 
transact business with any person or firm who, during 
the continuance of this agreement, shall be customers 
of the said G. S. Mills and A. Mitchell, or any 
future’ successors of the Food Antiseptic Company, 
or any of the successors in business of such cus- 
tomers. 

The plaintiffs having become dissatisfied with thede- 
fendant gave him notice on the lst September terminat- 
ing theagreement. He subsequently entered the em- 
ployment of the Freezall Food Preservative Company, 
who carried on a similar business to that of the plain- 
tiffs, and he then called upon and solicited orders 
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from some of the plaintiffs’ customers. The plaintiffs 
then moved for an injunction to restrain the defend- 
ant from committing any further breach of the agree- 
ment. 

It was admitted that the defendant had broken 
the agreement, but it was contended that the agree- 
ment was void as containing an unlimited restraint of 
trade. 

The motion was heard by Chitty, J., on the 5th De- 
cember, 1890. 


Byrne, Q. C., and Upjohn, for plaintiffs. 
Levett, for defendant. 


Cutty, J. There are two principal or general rules 
which seem to me to be applicable to cases of the kind 
now before me. The first is, when a covenant or agree- 
ment is impeached on the ground that it contains an 
unreasonable restraint of trade, the duty of the court 
is first to interpret the covenant or agreement itself, 
and to ascertain, according to the ordinary rules of 
coustruction, what is the fair meaning of the parties, 
and then to apply the rule as to reasonableness with 
reference to the extent of the impeached covenant, 
and to see whether it goes too far; in other words, to 
adopt the modern rule with reference to perpetuities 
which is a cognate subject, where when a limitation is 
impeached on the ground of being too remote, the 
right way is to consider the instrument without refer- 
ence to the rule of perpetuity, and then having ascer- 
tained the true meaning of the parties, to apply the 
rule. The other principle or general rule which I think 
applies is this, that where there is a question of sever- 
ing the good from the bad part of the covenant or 
agreement, the court must find in the agreement itself 
sufficient ground for making the severance. The court 
must take great care not to create a new agreement 
for the parties, nor carve out of an unreasonable agree- 
ment something which would be reasonable for the 
sake of upholding what would otherwise be void. Now 
I will proceed to consider this case, which is an inter- 
esting one. Thetrue meaning of the agreement is to 
be gathered, according to the well-known rule, from 
the four corners of the agreement itself. The agree- 
ment is between the plaintiffs, who are described as 
manufacturers, trading in the city of London under 
the style of ‘The Food Antiseptic Company,’’ of the 
one part, and the defendant of the other part, and 
then it witnesses that the plaintiffs engage the defend- 
ant asa traveller and assistant from a day mentioned 
at a salary which is stated. Istop for one moment 
here to say that the term “as traveller and assistant ”’ 
means a traveller or assistant in relation to this busi- 
ness. The meaning of the parties is not that the plain- 
tiffs could send the defendant to travel in order to ob- 
serve the condition of the country or to travel to a par- 
ticular city to observe the architecture; it means that 
he is to travel as assistant in the business,although there 
are uo such words in the agreement. A similar ob- 
servation arises on the first clause which follows after 
the mutual reciprocal agreement of the parties. First, 
the defendant agrees to become the traveller and as- 
sistant of the plaintiffs without saying for what pur- 
pose, but the meaning is plain. The defendant by a 
second clause is to devote his whole time, energy and 
attention to promote what? The said business of the 
plaintiffs. His duties are defined, but not exhaus- 
tively, because the third clause says what shall be his 
duties “amongst other things.” It shall be, amongst 
other things, the duty of the defendant to travel the 
country and districts required by the plaintiffs—that 
means to travel for the purposes of business—and to 
call upon and solicit orders for all articles and com- 
modities in the way of the said plaintiffs’ trade or busi- 
ness of antiseptic manufacturers. I need not read the 
rest of that clause. 


On the face of it itis not gram- 





matical. The defendant was not to call with the arti- 
cles and commodities himself, but to call on persons 
likely to become customers and to solicit orders for 
their commodities in the way of their trade or busi- 
ness. That is specific. The term ‘call upon” is used 
in the clause, the consideration of which is under dis- 
cussion. Then by the fourth clause the defendant is 
to make a daily report to the plaintiffs of all calls 
made, not saying what calls, but it is as plain as any 
thing can be without being expressly stated. I do not 
look for, in an agreement of this kind between business 
men, the perfection of drafting that would be found 
among conveyancers in Lincoln’s Inn; but it is plain 
that it means “‘ business calls.” Now I come to the 
clause on which this case turns. [His lordship then 
read clause 5 and continued.] Now the defendant 
contends that this clause is unreasonable, and that 
reading the clause according to its true interpretation 
itis a restraint upon any kind of dealing whatever 
with any persons who were, during the continuance of 
the agreement, customers of the plaintiffs. I will ex- 
amine the clause a little more minutely, with a view 
to ascertain whether that contention is true. The 
term “call upon’’ plainly means, as I have already 
said in commenting on the earlier clauses of the agree- 
ment, a business call, and I think I shall not be de- 
parting from the real meaning of the parties when I 
say that the words ‘‘call upon or directly solicit 
orders’’ from the firm’s customers means orders for 
articles and commodities in the way of the trade or 
business of the plaintiffs. There is no occasion for me 
to read these words with such minute exactness as shall 
not give effect to the intention of the parties. I must 
read them reasonably, and I think Iam reading them 
in away that commends itself to good sense and in 
conformity with the observations of Maule, J., in Ran- 
nie v. 7rvine, 7 Man. & G. 978, ‘‘that a covenant of this 
kind must havea reasonable construction,’’ by reading 
them in the way that I have just readthem. The part 
of the clause that at first sight seemed most objection- 
able was that part which contains the words “in any 
way deal or transact business with’ any old custom- 
ers, and upon that it is said, no matter what the busi- 
ness is—it may be to buy the necessities of life—if the 
defendant attempts to do that with any of the old 
customers of the plaintiff's firm, there is a prohibition 
against it. It appears to me that dealing or transact- 
ing business with the old customers means business of 
the same or a similar kind to that which has been car- 
ried on by the plaintiffs. In putting this constructionfon 
these words,\I avoid what to me appears an extravagant 
construction on the words *‘in any way deal or trans- 
act business with,”’ and the result is. that I think, upon 
the true construction of this instrument, it is not open 
to the objection which has been contended for by the 
defendant. It was also urged against it that it was an 
agreement during the whole of the life of the defend- 
ant; but lam satisfied upon the authorities, without 
going through them, that in a case of this kind that is 
not an unreasonable limit of time. Under those cir- 
cumstances, I think it is not necessary for me to con- 
sider further whether some part of ,the agreement cau 
be severed as good from the rest which is bad, because 
I think the whole is good; but I would add that, in 
my opinion, I could sever the earlier part of the clause 
in question, viz., the words ‘call upon and solicit or 
ders from the former customers of the plaintiff,” from 
the latter portion, viz., the words ‘‘or in any way deal 
or transact business with ’’ the old customers; but, as 
I have said, [am not called upon to pronounce a defi- 
nite opinion on that matter. I think the plaintiffs 
therefore are entitled to an injunction, which must fol- 
low the words of the agreement, restraining the de- 
fendant from calling upon or soliciting orders from, or 
in any way dealing with, any persons who had been 
customers of the plaintiffs during the agreement, con- 
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trary to the true intent and meauing of that instru- 


ment. 
From this decision the defendant appealed. 


Levett, Q. C., for appellant. 
Byrne, Q. C., and Ingpen, for plaintiffs. 


LinDLeEy, L. J. This is an appeal by the defendant 
from an order of Chitty, J., restraining him from deal- 
ing with customers of the plaintiffs in violation of an 
agreement entered into by him. The case turns upon 
the question whether that agreement has been cor- 
rectly construed by the learned judge. If it has, the 
order appealed from is right; if not, then the order is 
wrong. The facts which it is necessary to bear in mind 
may be very shortly stated. Dunham, in 1887, entered 
into the employment of two persous, who were carry- 
ing on business in partnership under the style of **‘ The 
Food Antiseptic Company.’’ The business consisted 
in the manufacture of an antiseptic substance known 
as“ Frigiline.”” What its nature is does not concern 
us. The agreement for service was determined by no- 
tice, and Dunham entered into the service of a rival 
firm, who sold an antiseptic substance which they 
called ** Freezall.”” The contract between the plain- 
tiffsand the defendant is not as clear as it might be. 
The defendant is engaged by the plaintiffs to act as 
their traveller and assistant at salary, with an allow- 
ance at acertain rate for travelling expenses in Lon- 
don, and at another rate in the country. This must 
mean that he is to travel for them in England and 
Wales; it cannot extend to China or Japan. The de- 
fendant then agrees (1) to become the traveller and as- 
sistant of the plaintiffs, at the above salary; and (2) to 
devote his whole time, his best energies and attention, 
to promote and further the business of the plaintiffs; 
(8) that it shall be, amongst other things, the duty of 
the defendant to travel the country and districts re- 
quired by the plaintiffs, and to call upon and solicit 
orders for all articles and commodities in the way of 
the plaintiffs’ trade or business of antiseptic manufac- 
turers, and to receive moneys for oron account of the 
plaintiffs, and to transmit by the first practicable post, 
or otherwise deliver, all orders and moneys so received 
to the plaintiffs. L apprehend that ‘‘country and dis- 
tricts required by the plaintiffs” is not to be read in 
such a sense that the plaintiffs could have required the 
defendant to go abroad. The defendant agrees (4) to 
make a daily report of all calls made by or upon him. 
This must refer to calls made by or upon him in rela- 
tion to the plaintiffs’ business. Then comes the fifth, 
which is the important clause, and provides that, after 
the determination of the agreement by notice, or by 
breach of the stipulations or otherwise, ‘‘ the said J. 
V. Dunham shall not, for or on account of any em- 
ployer, or on his own account, at any time, either by 
himself or in partnership with any other person or 
persous or firm, call upon or directly or indirectly so- 
licit orders from, or in any way deal or transact busi- 
hess with, any person or firm who during the continu- 
ance of this agreement shall be the customers of the 
said G. S. Millsand A. Mitchell, or any future succes- 
sors of the Food Antiseptic Company, or any of the 
successors in business of such customers.’’ That clause 
isexpressed in very wide terms. It is contended on 
one side that it means literally what it says, and ac- 
cording to that construction, it would preclude the de- 
fendant from having communication with any of the 
customers of the plaintiffs’ firm on any business what- 
soever; would forbid his calling on any of those cus- 
tomers to solicit orders for a watchmaker or an 
umbrella-maker. Mr. Levett says this is what the 
parties were driving at. The other side say that you 


must look to the other clauses of the deed to see what 
the parties were driving at, and that this clause must 
be limited to business similar to that carried on by the 





plaintiffs, and that to give it any wider operation, 
though not doing violence to the language of the 
clause, would be doing violence to the spirit of the 
agreement. Now, the first thing we have to do is to 
ascertain the real meaning of the parties by construing 
the agreement without any leaning either way. I 
think that Mr. Levett’s contention that you are to 
treat a restraint of trade as prima facie bad, and throw 
upon the person supporting it the onus of showing that 
it is reasonable, is introducing a wholly unsound prin- 
ciple into the construction of documents. I do not 
think that James, V. C., in Leather Cloth Company v. 
Lorsont, 21 L. T. Rep. (N. 8.) 662; L. R., 9.Eq. 353, 
meant to lay down any suchrule. His lordship says: 
“All the cases, when they come to be examined, seem 
to establish this principle, that all restraints upon trade 
are bad us being in violation of public policy, unless 
they are natural, and not unreasonable for the protec- 
tion of the parties in dealing legally with some sub- 
ject-matter of contract.’* And on these expressions 
Mr. Levett relied. But his lordship went on to say: 
‘** Public policy requires that when a man has by skill 
or by any other means obtained something which he 
wants to sell, he should be at liberty to sell it in the 
most advantageous way in the market; and in order 
to enable him to sell it advantageously in the market 
it is necessary that he should be able to preclude him- 
self from entering into competition with the pur- 
chaser. In such a case the same public policy that en- 
ables him to do that does not restrain him from alien- 
ating that which he wants to alienate, and therefore 
enables him to enter into any stipulation, however re- 
strictive itis, provided that restriction in the judg- 
ment of the court is not unreasonable, having regard 
to the subject-matter of the contract.’’ Looking at 
the whole of the language, I do not understand his 
lordshipas saying that you are to approach the con- 
tract with a leaning either way. You are to construe 
the contract, and then see whether it is legal. In my 
opinion the construction which Chitty, J., has put upon 
this contract is the true one. I cannot think that the 
parties intended such a wide restraint as has been con- 
tended for by Mr. Levett. The object of the plaintiffs 
was to prevent the defendant from being allowed to 
do any thing which would be detrimental to their 
business; I think that “transact business ’’ ought to 
be construed as confined to business similar to that of 
the plaintiffs. If that view be correct, it does not ap- 
pear to me that the agreement goes beyond what is 
reasonable for the protection of the plaintiffs, and that, 
considering its nature, it is according to the cases re- 
ferred to in Davies v. Davies, 36 Ch. Div. 359, not made 
unreasovable by there being no limitation as to time 
or distance. It is therefore unnecessary to consider 
the question whether the covenant is severable. 
The appeal will be dismissed. 


Lopes, L. J. I entirely agree, and will shortly state 
my reasons. The principle deducible from all the cases 
is, that the question to be determined is whether the 
restraint, having regard to all the circumstances of the 
case and the nature of the employment, is greater than 
is necessary for the protection of the person in whose 
favor it is imposed. Mr. Levett argues that in the 
present case the covenant in clause 5 is so wide that it 
will prevent Dunham from having any dealings at all 
with any persons who were customers of the plaintiffs 
during his employment; that Dunham could not buy 
beef or watches from anyof those customers, and 
could not be employed by any of them about any busi- 
ness. The plaintiffs say that, on the true construction 
of the document, those wide terms ought to be con- 
fined to a business similar to that of the plaintiffs. An 
agreement of this kind must be construed like any 
other agreement; that is, you must without any bias 
ou one side or the other extract the intention of the 
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parties from their words. I agree that if clause 5 stood 
alone it would be difficult to escape from Mr. Levett’s 
conclusion. But, in construing one clause of an agree- 
ment, the whole of the agreement must be looked to. 
Here I fiyd, first, that the plaintiffs are described as 
manufacturers, trading under the style of *‘ The Food 
Antiseptic Company ;’’ next, that Duuham engages to 
do his utmost to promote and further * the said busi- 
ness” of the plaintifls. Then by clause 3 his duty is 
defined as being to travel the country as required by 
the plaintiffs, and to call upon and solicit orders for all 
articles and commodities in the way of the plaintiffs’ 
trade or business of antiseptic manufacturers. After 
looking at these provisions, I take up clause 5, which 
provides that after the determination of the agreement 
Dunham shall not, “for or on account of any em- 
ployer, or on his own account, at any time, either by 
himself orin partnership with any other person or per- 
sons or firm, call upon, or directly or indirectly solicit 
orders from, or in any way deal or transact business 
with, any person or firm who, during the continuance 
of this agreement, shall be customers ”’ of the plaintiffs 
or their successors in business. Construing this by the 
light of what has gone before, I have come to the con- 
clusion that what the parties had in view was not 
business of any kind, but business of the kind men- 
tioned before. If so, the stipulation does not go be- 
yond what is reasonable for the protection of the plain- 
tiffs, and is,in my opinion, a legal stipulation. In 
coming to this conclusion, we have the satisfaction of 
knowing that we are doing substantial justice, for the 
defendant is acting for a firm who are in direct rivalry 
with the plaintiffs. 


Kay, L. J. Ido not dissent from the conclusions of 
my learned brethren that the decision of Chitty, J., in 
this case ought to be affirmed. We do not at all doubt 
the law onthesubject. It is shown by Mumford v. 
Gething, 7 C. B. ON. 8.) 305, that stipulations of this 
kind are looked upon as advantageous to the public if 
80 restricted as not to go beyond what is ueeded for 
the protection of the employer. They ought not then 
to be construed with a biasas being prima fucie illegal, 
but construed fairly. Still the difficulty I have felt 
has not been entirely removed as to what is the mean- 
ing of the words in clause 5, and whether Mr. Levett’s 
construction of them isnot the betterone. The plain- 
tiffs’ business is not mentioned in detail; it is first al- 
luded to in the description of the plaintiffs, and is 
next referred to as ‘‘the said business”’ of the plain- 
tiffs. Then clause 5contains no reference to “ the 
said business,’ and no reference to the manufacture 
of antiseptic substances, and, as Mr. Levett forcibly 
observed, the phrase is changed, and an expression is 
used which does not merely denote that the defendant 
shall not compete with the plaintiffs’ business, but the 
agreement is that he shall not in any way deal or trans- 
act business with any of the plaintiffs’ customers. Mr. 
Levett contends that the plaintiffs, in framing the 
agreement, were not satisfied with binding the defend- 
ant not to apply to the customers on behalf of any 
competing business, but intended to preclude him 
from having any business relations with any of the 
customers. Looking at clause 5 alone, that is its plain 
meaning, for I cannot see any difference between 
* shall not in any way transact business,” and ‘shall 
not transact any business whatever.’ It was sug- 
gested that the use of the word *‘ customers” had an 
effect on the construction of * business,’’ but I think 
the only effect of the word isto define the persons 
with whom business was not to be carried on. [agree 
that the whole of the document is to be looked to, but 
my doubt has been whether there is in clause 5 such 
ambiguity as to let in the canon of construction which 
allows us to explain an expression by reference to 
other parts ofthe document. With much doubt I 











think there is. If there isany ambiguity in a stipula- 
tion between employer and employed imposing 
a restriction on the latter, it ought to receive the 
narrower coustruction rather than the wider; the em- 
ployer ought to have the benefit of the doubt. It 
would not be following out that principle correctly to 
give the stipulation a wide construction, so as to make 
it illegal, and thus set the employed free from all re- 
straint. It is also a settled canon of construction that 
where a clause is ambiguous,a construction which 
will make it valid is to be preferred to one which will 
makeit void. This is analogous to the rule laid down 
in Grey v. Pearson, 6 H. L. Cas. 61, referred to in Ab- 
bott v. Middleton, 7 id. 86. For these reasons I am of 
opinion that the decision of Chitty, J., ‘ought to be 
affirmed. 


Solicitors for the plaintiffs, Morgan, Son and Up- 
john. 


Solicitors for defendant, George Reader & Co. 
———¢——— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CoONTRACT—PUBLIC POLICY.—A contract by the hus- 
band to convey his deceased wife’s land, *‘as soon as 
administration is had upon said estate,” is void. As- 
suming that the instrument offered in evidence was 
an agreement to convey the land, it should be held 
that it was such an agreement as could not be enforced 
in the courts. If it was intended to bind defendant, 
it was contrary to public policy. It proposed to “ give 
plaintiff the first right of purchase of the State school 
sections in Wichita county filed upon in the name of 
H. D. Collins as soon as. administration is had upon 
said estate, said Specht to pay for said lands at the 
rate of fifty cents per acre,’’ etc. H. D. Collins was 
the deceased wife of defendant. She had been dead 
one and one-half years at the time the alleged con- 
tract was made. It does not appear whether there 
were heirs to her estate other than ber surviving hus- 
band, or whether there were debts against her estate. 
There is nothing alleged in the petition or offering in 
evidence to show that he, the defendant, could bind 
the estate by the supposed contract. It does not ap- 
pear that he was not to act in the premises until after 
administration upon her estate. He had no power, in 
the absence of facts that would give him sole control 
of the estate, to make a contract that would bind the 
estate, and bind the court, under whose orders the es- 
tate should be administered. He could not stipulate 
the terms of a sale to be made under the orders of the 
Probate Court. He could not so contract for the 
court’s action to grant an order of sale, or to approve 
of it if it should be made according to the terms of his 
proposition, even if he should himself become the ad- 
ministrator. The law fixes the manner of adminis- 
tration, the conditions authorizing sales of land, and 
when the sale is permitted by the law, and ordered by 
the court, the sale and its terms are subject to the ap- 
proval or disapproval of the court. All this process 
would necessarily have to be followed to effect a valid 
sale under administration. Defendant could not cone 
tract for other methods of selling the estate, unknown 
to the law and in Violation of it. If the alleged con- 
tract means any thing, it means that nothing can be 
done in performance of the same until after adminis- 
tration. Defendant could not pledge the course of ad- 
ministration and the orders of the court. Plaintiff 
knew this, and both the parties are presumed to know 
that public policy and the policy of the law were op- 
posed to such acontract. The tendency of the con- 
tract was illegal, and it contemplated a violation of, 
if not a fraud upon, the estate and the court. Bish, 
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Cont., 88 473-477. The petition upon its face may have 
been good, damages may have been proved as a result 
of the breach, the plaintiff might have realized consid- 
erable profit upon the enforcement of the contract, or 
the voluntary performance of it by the defendant, but 
there were sufficient reasons to justify the court in re- 
fusing damages upon the ground that the contract was 
contrary to public policy. Tex. Sup. Ct., May 26, 1891. 
Specht v. Collins. Opinion by Collard, J. 


CRIMINAL LAW — STATE’S FAILURE TO CALL EYE- 
WITNESSES.—In Michigan, it is reversible error for the 
prosecution to refuse to introduce all persons as wit- 
nesses who witnessed the affray. We have heretofore 
held that it is not correct practice to compel the de- 
fense, and not the prosecution, to call witnesses pres- 
ent at the occurrence for which the party is upon 
trial. Maher v. People, 10 Mich. 225; Hurd v. People, 
2% id. 415; Thomas v. People, 39 id. 312; People v. 
Davis, 52 id. 573; People v. Swetland, 77 id. 57. It 
was said in Wellar v. People, 30 id. 22: ** The fact that 
the name of a witness is indorsed upon the informa- 
tion does not of itself involve any necessary obligation 
to do any more than have the witness in court ready 
to be examined.’’ And it was said, that where a per- 
son is present at the time the offense was committed, 
and there is no dispute about the fact of presence, the 
only objection then will be that he may not be favor- 
able to the prosecution. But this is no answer to the 
people calling him as a witness, any more than it 
would be if the subscribing witness stood in a similar 
position; that the public prosecutor is not the plain- 
tiffs attorney, but a sworn minister of justice, as 
much bound to protect the innocent as to pursue the 
guilty, and he has not the right to suppress testimony, 
and the fact that he is compelled to call these wit- 
nesses, when he may not always find them disposed to 
frankness, entitles him, when itappears necessary, to 
press them with searching questions. And it was 
further said: ‘‘And if such a witness need not be 
called by the prosecution, the defense cannot impeach 
him, and must either call him, and run the risk of 
finding him against them, or if they fail to call him, 
be prejudiced by the argument that they have omitted 
to prove what was in their power, and must have done 
80 because they dared not call out the facts. There is 
no fairness in such a practice, and a prosecutor should 
not be permitted to resort to it. Heis not responsible 
forthe shortcomings of his witnesses, and he is re- 
sponsible for any obstacle thrown in the way of elicit- 
ing all the facts.’””’ We think the better rule is that it 
is incumbent upon the prosecutor not only to have the 
witnesses present in court, but to have them sworn in 
behalf of the people, and he may then examine them 
much or little, as he chooses. It affords the defense 
an opportunity to cross-examine without prejudicing 
their case by the bias of the witness, if he should have 
any. Mich. Sup. Ct., July 3, 1891. People v. Deitz. 
Opinion by Champlin, C. J. 


LANDLORD AND TENANT—ATTORNMENT—NOTICE — 
LETTER.—The fact that a relative of the landlord, who 
lived near the land, wrote a letter to him notifying 
him of his tenant’s attornment, and placed it in the 
post-office addressed tothe landlord at the place where 
he was accustomed to receive letters, is prima facie 
proof of notice to the landlord of the attornment. In 
charge No.7, given at the instance of defendants, in 
postulating what was or would be sufficient notice of 
such adverse holding or renunciation of allegiance, 
the Circuit Court declared it was sufficient if “R. A. 
Jones wrote a letter to plaintiffs informing them of 
the facts, and of said claim of ownership by Hudson 
under said mortgage, and placed said letter in the post- 
Office, prepaying the postage thereon, addressed to 
Plaintiffs.’” Of course, we suppose it was intended to 
be understood that the letter should be addressed to 





the proper post-office of the sendee. The natural in- 
terpretation of this language is that the hypothesized 
facts amounted to prima facie proof of notice given. 
In 1 Greenl. Ev., §40, and note a,it is said: “Ifa 
letter is sent by the post, it is presumed, from the 
known course in that department of the public service 
that it reached its destination at the regular time, and 
was received by the person to whom it was addressed, 
if living at the place, and usually receiving letters 
there.” Soin 2 Whart. Ev., § 1323, is this language: 


“The mailing of a letter properly addressed and * 


stamped, to a person known to be doing business 
where there is established a regular delivery of let- 
ters, is prima facie proof of the reception of the letter 
by the person to whom it is addressed.”’ Each of these 
standard authors cites many authorities in support of 
their several propositions. We adopt this rule as emi- 
nently convenient in commercial transactions, and 
hold that if Ricbard A. Jones wrote and mailed let- 
ters, one or wore, as he testified he did, this was 
prima facie proof of notice to them of the contents of 
the letters. Of course, this presumption could have 
been overturned by proof that the letters were never 
received. The Circuit Court did not err in giving 
charge No.7, asked by defendants. Ala. Sup. Ct., 
June 24, 1891. De Jarnette v. McDaniel. Opinion by 
Stone, C. J. 


REMOVAL OF CAUSES -~ CITIZENSHIP — JOINT-STOCK 
COMPANY.—A joint-stock association, limited, created 
under the act of Pennsylvania of June 2, 1874 (P. L. 
271), having some of the characteristics of a partner- 
ship and some of a corporation, including the right to 
acommon seal, ownership of property, real and per- 
sonal, by the association, and the right to sue and be 
sued by the corporate name, is a new artificial person, 
and aus much a citizen of Pennsylvania as a corpora- 
tion organized under its laws, and when sued in a 
New York court, is eutitled to removal to the Federal 
court, irrespective of the citizenship of its individual 
members. Whether assvciations formed under the 
Constitution and laws of a particular State are legally 
corporations or not, is a question in answer to which 
the decision of the highest court of the State will be 
accepted as conclusive. Secombe v. Railway Co., 23 
Wall. 108. The Supreme Court of Pennsylvania (1889), 
commenting upon this statute, and the organizations 
formed under it, has held that when such organization 
“is called into life by the organic act [recording the 
certificate of organization], the promoters cease to act 
as individuals oras partners in the common business, 
but through the name and upon the credit of the 
joint-stock association;”’’ and that the statute has 
“created a new artificial person, to be called a ‘ joint 
stock association,’ having some of the characteristics 
of a partnership and some of a corporation.’’ Hill v. 
Stetler, 127 Penn. St. 145. Among these characteris- 
tics of a corporation are included the right to a com- 
mon seal, ownership of property, real and personal, 
by the association, and the right to sue and be sued 
by the corporate name. Act of June 2, 1874, supple- 
ment and amendments. See also Patterson v. Pipe 
Co., 12 Week. Notes Cas. 452. For the purposes of this 
suit the defendant must therefore be considered to be 
a Pennsylvania corporation, and as such had the right 
to remove. U. 8. Cire. Ct., 8. D. N. Y., May 1, 1891. 
Bushnell v. Park Bros. & Co., Limited. Opinion by 
Lacombe, Cire. J. 46 Fed. Rep. 209. 


—_——__-—————————— 


CORRESPONDENCE. 


STANDING WITNESSES. 
Editor of the Albany Law Journal: 
Whatever may be said in disparagement of the cus- 
tom prevailing in Massachusetts of obliging witnesses 
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to stand while giving their testimony, it does not be- 
come.in practice what your correspondent in your is- 
sue of to-day imugines it might become—a cruel hard- 
ship. Whenever by sickness, age or other cause a 
witness is physically unequal to the eftort of standing, 
or when by the length of the examination he becomes 
fatigued, he is always permitted to seat himself. That 
the ancient custom of standing is “ silly,’’ I do not 
coucede; but the only point I care to make is that the 
dignity of the court is not enforced at the expense of 
a feeble or fatigued witness. 
Yours truly, 
WiILuIAM R. HOWLAND. 
Boston, September 5, 1891. 


en 
NEW BOOKS AND NEW EDITIONS. 


Hun’s Reports, Vou. 59. 

Reports of cases heard and determined in the Supreme Court 
of the State of New York. Marcus T. Hun, Reporter, 
1891. Banks & Bros., publishers. 

This volume includes cases decided from January 
term, 1891, to and including March term, 1891. Aside 
from the excellent reporting of the cases, the memo- 
randa of the affirmance or reversal of the cases in prior 
volumes of the series, and which precedes the table of 
cases reported in each volume, is of great convenience 
to the profession, as it obviates that intolerable nuis- 
ance known as *‘ paster anuotation.” 


AMERICAN STATE REporTS, VOLs. 18 AND 19. 
These volumes contain a selection of over three hun- 
dred cases from the State reports as issued. The notes 
are frequent and to many cases exhaustive. For in- 
stance the note to Craig v. Van Bebber, vol. 18, page 
73, covers one hundred and fifty pages, and to call it 
a note is a misnomer; it’s a treatise on contracts of in- 
fants. 
LAWYERS’ REPORTS ANNOTATED, Books 9 AND ]0. 
We are always glad to receive the volumes of this 
series. An examination of the notes in these volumes 
reveals the fact that they are most all upon different 
topics or points, and do not run ina rut. The reported 
cases are brought down to January of this year. The 
Resumé of Decisions given at the end of each volume 
should be consulted by active practitioners, whether a 
subscriber to the series or not. 


LAWYERS’ Reports ANNOTATED. DIGEST, VOLS. 
17010. 

Digest of Lawyers’ Reports Annotated, volumes I to X, inclu- 
sive. With full index to notes and table of cases re- 
ported. Lawyers’ Co-operative Pub. Co., Rochester, N. 
Y., 1891. 

The almost daily use of an annotated series of re- 
ports demand, as the volumes multiply, some escape 
from the constant handling of the separate volumes. 
To meet this demand the above digest was prepared, 
and isa sufficient justification for its appearance. We 
shall always keep it near by. 


ee 
NOTES. 
T is the humor of many persons not members of the 


legal profession to avow contempt for the laws of 
evidence as administered in a court of law. For in- 


stance, in the immortal trial of Bardell v. Pickwick, 
when Sam Welier added to his answer to the counsel's 
question the words “as the soldier said ven they or- 
dered him three hundred and fifty lashes,” the judge 
interposed, ** You must not tell us what the soldier or 
any other man said; it’s notevidence.” This, accord- 
ing to Judge Pitt-Taylor in his “ Law of Evidence ” 








‘7th ed., p. 487, u.), is an amusing caricature of “ the 
rule excluding hearsay evidence, or rather the mode 
in which that rule is frequently misunderstood in 
courts of justice.’’ Many, possibly even in the legal 
world, think that the rules are merely arbitrary, and 
not founded upon the nature of things. It is refresh- 
ing then to come across the recognition of the correct- 
ness of the legal rules by so great a scholar and writer 
as Dr. Abbott, late head master of the City of London 
School, in his recent work *‘ Philomythus.’’ On page 
86 he says: ‘* What is ‘legal proof?’ It is simply 
proof of the ordinary kind, by evidence direct and in- 
direct, but stronger and stricter. Legal proof, being 
seldom required except where facts are affirmed and 
denied by interested parties, requires (in a greater de- 
gree than ordinary proof) that the evidence shall be 
deliberate, hence the use of the oath; free from exag- 
geration or misunderstanding, hence the rejection of 
hearsay evidence; consisteut and truthful, hence the 
demand that every witness shall undergo cross-exami- 
nation; free from suspicion, hence the preference of 
evidence as to character (and even of evidence as to 
facts) coming from witnesses who have no interest, 
one way or the other, in the ultimate decision. Occa- 
sionally, in the excessive desire to serve order, law has 
unfairly favored despotism, and in the excessive desire 
to be fair to the accused it has foolishly excluded evi- 
dence that might have fairly helped the accused. But, 
on the whole, it may be said that legal proof is of the 
same kind as ordinary proof, only superior in degree.” 
That is a noble eulogy, and Dr. Abbott should be told 
that at least some part of the evidence which he deems 
to have been foolishly excluded will shortly be admit- 
ted on behalf of the accused.—Law Journal. 


Mr. Napier Higgins, Q. C., on the last day of appear- 
ing as leading counsel before Mr. Justice Romer, set 
an admirable example of how to retire with dignity. 
Tosome kind and complimentary expressions of the 
judge Mr. Higgins said: ‘‘ [am much obliged to your 
lordship.”’ Let us imagine what it might have been: 
‘* My lord, forty years ago I came to the bar, and 
started in the keen competition of the professionin a 
room on the third floor in Old Square, with a boy who 
Iam proud to say is still my clerk. That clerk has 
been a most invaluable servant, one of that great and 
honorable body of men known as law clerks, who con- 
tribute so largely to the successful administration of 
justice, and the comforts and emoluments of their 
masters. Proceeding onward, encouraged by many 
kind friendships, and unassisted by any merit of my 
own, I at length attained to the satisfactory and digni- 
fied position of a leader in one of the great historic tri- 
bunals of this country, sitting in this magnificent pile 
where law and equity walk hand in hand. I cannot 
look back upon the many years during which I have 
practiced in Chancery without alluding to some of the 
great persons whom I have intimately known. [Here 
follow biographical sketches of all the eminent equity 
lawyers of the past two generations.] Nor, my lord, 
can I forbear from saying with what genuine satisfac- 
tion I have watched your lordship’s career. [Here fol- 
lows a detailed reference to the career of the judge.) 
And taking a last look round [ see so many familiar 
faces—faces of friends whose rivalry I have valued, 
and whose esteem I have done my best to deserve. 
[A painful pause of some moments.) My lord, fare- 
well. May you occupy your high position for many 
years to come, adorning the seat you fill, and con- 
tributing to consolidate the foundations of that splen- 
did jurisprudence which that of no other country can 
aspire to equal, much lesssurpass. [Mingled emotions 
and varied sounds in court.]” Compare all this with 
the dignified silence of the successful and fortunate 
man retiring from a laborious life—“*I am much 
obliged to your lordship.” —Law Times. 
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CURRENT TOPICS. 


HE edict of Gessler, exacting obeisance to his 
cap, created hardly more excitement in Switz- 
erland than a recent decision in England concerning 
the right of a housekeeper to compel his servant- 
maid to wear a cap has raised between the party 
journals in that country. A man discharged his 
servant-maid, and refused to pay her any wages, 
because she declined to wear the cap which her mis- 
tress prescribed. She sued for her wages, and the 
magistrate, like a sensible man, held that she was 
entitled to recover, and that the cause of discharge 
was insufficient. The case has been taken up by 
the Tory and Whig organs, not so much on its legal 
merits as on its political and constitutional bearings. 
The Tory journals urge that maid-servants ought to 
be compelled to wear caps if required, and that they 
are snobs if they refuse; while the Whig newspa- 
pers insist that the cap is a badge of servitude which 
no high-minded and self-respecting maid-servant 
should wear, and that one who does consent to wear 
it isa truckler to the aristocracy. This is truly a 
momentous issue, There is no telling where it will 
end. Next there will be a rebellion on the part of 
Jeames, instigated and encouraged by the irreverent 
and revolutionary banter of Sam Weller. This dis- 
tinction in garb between master and servant is part 
of the livery of seizin by which England's aristoc- 
racy maintains her sway over the mob, ‘‘ The cock- 
hatted, knee-breeched, horse-hair-wigged, silver- 
buckled coachman,” says the Rev. Mr. Cream 
Cheese — we quote from memory — “is one of the 
institutions of the aristocracy. If we don’t have 
him, we somehow render ourselves ridiculous; but 
if we do have him, why — then,” etc. Sohe is, and 
so is the neat-capped servant-maid, with this differ- 
ence, that whereas only the rich can sport the coach- 
man in livery, any family that can afford a servant- 
maid can set up one with a cap. Now to have an 
impertinent minx refuse to bear this badge of ser- 
vice is an impudent slap in the face of a great num- 
ber of housekeepers, noble or ignoble. There is no 
use in arguing with such ignorant and prejudiced 
people. It is a noteworthy fact however that the 
weaker sex is the more obstinate upon this point; 
that the maid frequently bolts at the cap while the 
man quietly dons the badges of flunkydom. Butif 
we should take that rebellious and incendiary serv- 
ing-maid into the Queen’s Bench, and point out to 
her his lordship upon the bench and the barristers 
atthe bar, and say to her, ‘‘ You see even these 
high people have to wear a headgear just as 
peculiar and much more ugly than your muslin cap; ” 
or if we should say to her that no man can get into 
hermajesty’s presence at court without knee-breeches 
and a sword, and no woman without a long-tailed, 
low-necked gown, and three ostrich plumes flying 


Vou. 44 — No. 13. 











on her head, she would not appreciate the argument 
or the analogy. So we sadly fear this is the begin- 
ning of the end. First the muslin cap must go, then 
the fatted calf, then primogeniture, then the House 
of Lords, then the Church establishment, then his 
majesty, the king of clubs; and then comes in an 
odious republic, in which one man is just as good as 
another, and as Pat said, ‘‘ Better, too.” We think 
the Tories are wise in trying to nip this cap-rebel- 
lion in the bud and strangle it in its infancy. And 
the servant-maids are wise in planting themselves 
upon the cap. Headgear has always been influen- 
tial in human affairs, What says our own Holmes? 


“Coat, boots may fail, the hat is always felt.” 


Rather more important, in the consideration of 
what one should wear, at least on this side of the 
ocean, is the pistol. ‘‘In civilized society no gen- 
tleman carries a pistol,” says the New York Re- 
corder, ‘But it is a severe test to apply to Ameri- 
can society,” remarks the Buffalo Courier. So far 
as we know, the carrying of concealed weapons is 
everywhere contrary to law in the United States, but 
the practice is very common, both North and South. 
At the North, strange to say, the law is a dead- 
letter, while at the South, equally strange to say, 
there are earnest endeavors to enforce it. In nearly 
every volume of Southern State law reports may be 
found cases of the attempt to enforce the law, and 
as a matter of course the unreported cases must be 
much more numerous. This is one point in which 
we have always admired the fidelity and wisdom of 
the law officers and the orderly people at the South, 
so greatly in contrast with the indifference and 
sluggishness of those of the North. The habit of 
carrying concealed weapons is a dangerous one and 
generally unnecessary. Even a temperate man, ina 
moment of unwonted anger or excitement, if he has 
a pistol within reach, is very apt to become a slayer 
of his fellow, to his lasting regret and disgrace. 
The habit is totally unnecessary. No orderly man 
needs to carry a pistol in ordinary circumstances, 
In fact he is safer without it. None but a despe- 
rado will attack an unarmed man, and as against a 
desperado an orderly man stands no chance, even 
with a pistol. But it is going too far to say that ‘in 
civilized society no gentleman carries a pistol.” 
From information we believe that at the South a 
great many gentlemen carry pistols, and we know 
that at the North a great many do — peaceable and 
worthy men, unused to firearms, who in a moment 
of excitement could hardly hit a barn-door at ten 
paces. A good crop of pistols could be gathered on 
a strict search in every railroad coach or public 
meeting. Lawyers at the North as well asthe South 
have an abnormal swelling on the rear of the right 
hip. Undoubtedly the district attorney at the South 
has a pistol upon his person while he is haranguing 
against a prisoner indicted for the like offense. We 
have no doubt that some of the lawyers who at- 
tended the last meeting of the American Bar Asso- 
ciation went ‘‘ heeled,” not from design, but from 
forgetfulness to lay aside an accustomed weapon. 
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(From all accounts, we are inclined to believe that if 
we had been present we should have crawled under 
a bench at one stage of that great medal debate.) 
The pistol is numerous in legislative halls. But we 
feel free to say that a gentleman should be ashamed 
to carry a pistol, and he probably would be if ex- 
posed. Carrying pistols is an ‘‘Americanism,” just 
as lynch-law is, and it is equally reprehensible, and 
the practice frequently leads to lynching. We be- 
lieve too that the habit is essentially cowardly. The 
bravest men go unarmed in a peaceful community. 
We would wager that ‘‘Old Hickory ” went un- 
armed. Lincoln and Douglass, in their great cam- 
paign, spoke to plenty of pistols, but we dare say 
carried none; and would not Grant and Lee have 
fallen into popular contempt if it had been sup- 
posed that they carried pistols in time of peace? 
Imagine Horace Greeley or Wendell Phillips or 
George William Curtis lugging around a Colt re- 
volver! Imagine Henry Ward Beecher facing those 
howling English mobs with a six-shooter on his hip! 
And yet in a certain sense these were men whose 
lives were for many years always in danger. It must 
be admitted that the law against carrying concealed 
weapons is difficult of execution. The surest way 
to abolish the practice is by creating a popular con- 
tempt for it. It is easier to ridicule and laugh it 
out of existence than to legislate against and prose- 
cute it. But the proper point to strike at, in the 
attempt to legislate, is the sale of pistols. In the 
nature of things it is absurd to institute a search of 
the persons of citizens to ascertain if they are 
breaking the law, but it is easy to regulate the sale 
of such weapons, like that of gunpowder or poisons 
or oleomargarine. 


In his recent able address before the American 
Bar Association Mr. Alfred Russell took strong 
ground against the system of trial by jury, as being 
one of the greatest obstacles in the way of the ad- 
ministration of justice. Several prominent newspa- 
pers in different parts of the country seem about 
equally divided in opinion on the subject, speaking 
of it in connection with Mr. Russell’s remarks. We 
should be unwilling to relinquish the system, but 
quite willing to adopt a three-fourths verdict in 
civil cases. We believe that in spite of the spas- 
modic outcries against the system, nune better has 
ever been suggested, that its failures are due to de- 
fects in the constitution of particular panels rather 
than to any intrinsic fault in the system, and that 
disagreements and wrong verdicts are far less fre- 
quent than material mistakes of law on the part of 
the judges. Our reports are full of reversals on ac- 
count of the errors of judges, but the instances in 
which verdicts are set aside are extremely rare. 
This fact alone, in our judgment, is sufficient to ren- 
der unadvisable the substitution of judges, or any 
permanent body of experts, in place of the jury as 
triers of facts. If parties or counsel, in any particu- 
lar case, are agreed that the judge is preferable, it 
is very easy for them to dispense with the jury. But 
otherwise we would not deprive any party of the 








average common sense of his fellow-citizens on 
question of fact. Another, and to us an all-suff- 
cient reason for retaining the jury is that the re. 
sponsibility is divided and scattered among a con- 
siderable number, and does not rest on any one ora 
few. <A defeated suitor cannot rail at twelve men 
for a verdict, nor cherish animosity against any par- 
ticular juror, but if a single judge defeats him his 
fault-finding is inevitably centered. A drowning 
man cannot single out a particular wave of the ocean 
in which he is overwhelmed. The jury melt away 
into the body of the community, and probably none 
of the particular twelve will ever again be called 
upon to pass upon that particular suitor’s rights, 
But a small and unchanging body of fact-experts 
will in time receive the censure of a great many 
men — at least one in every cause — and become a 
standing target of abuse and distrust. There is no 
doubt that there are grave faults in the selection of 
jurors. The better classes of the community are 
systematically excused from service. Nearly all 
these exemptions should be abolished. Suitors 
should uniformly have their chance at the ablest 
men in their neighborhood to sit in their causes, 
This is admitted in theory whenever a struck jury 
is granted. Corruption and partiality in drawing 
jurorg should be rendered impossible. With vigi- 
lance in these particulars, and a three-fourths ver- 
dict, we should see no reason to despair of or be 
dissatisfied with trial by jury. 


The public have sustained a distinct and serious 
loss in the resignation of Judge Cooley from the 
Inter-State Commerce Commission, and general re- 
gret will be felt because this step is necessitated by 
the state of his health. It will be hoped that cessa- 
tion from the arduous labor of this post may give 
such physical relief that this eminent man may be 
granted many years of useful and honorable service 
to his country in the exposition of the mercantile 
and constitutional law, in which he has justly earned 
the reputation of a jurist. It has been said that 
there are no necessary men, but it would certainly 
puzzle the lawyers of our country, since the death 
of Mr. Justice Miller, to point out another lawyer, 
magistrate and writer at once so learned, so saga- 
cious and so temperate in the domain of constitu- 
tional law as Judge Cooley. 


Our own State, too, may well lament the decease 
of Judge Douglass Boardman, who had been for 
many years so dignified and respected a figure in 
our local legal affairs. He had rendered long, use- 
ful and modest service as a judge of the Supreme 
Court, and at the time of his death was busy, asthe 
head of the faculty of the Cornell Law School, in 
imparting the stores of his learning and experience 
to the young and rising lawyers of the State and 
country. Few men in the legal profession placed so 
high an estimate on the public duty of the lawyer 
as Judge Boardman; few had so exalted an ideal of 
the worth and responsibilities of the occupation; 


few lived so nearly up to hisown ideal. The life and 
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example of such a man is of incalculable advantage 
to those who are to take up his labors, Not much 
known beyond the borders of this State, not cele- 
brated even within them, not ambitious nor self- 
seeking, he was one of a class of whom the legal 
profession need more and to whom they owe a debt 
of respect and gratitude. He did not die untimely, 
although we could have wished that his life might 
have been spared for longer beneficent activity, but 
doubtless the good seed which he has so abundantly 
sown will ripen in a large measure of purity, wisdom 
and integrity in the profession which he loved and 
adorned, 


—_>—_——_ 


NOTES OF CASES. 





N Alabama G. S. R. Co. v. Hill, Supreme Court 
| of Alabama, June 24, 1891, it was held that in 
an action by an unmarried woman for personal in- 
juries, expert testimony that the injury would ren- 
der child-bearing perilous to life is admissible as a 
predicate for compensation in damages. The court 
said: ‘‘ The objection to the testimony of Dr. Dren- 
nen, to the effect that plaintiffs injuries were of 
such character as that child-bearing would be 
thereby rendered perilous to life, is untenable. It 
may be that she might never have married, even had 
she not been injured, or that marrying, she might 
have had no desire to bear children, or even that, 
desiring issue, she might not have had any, as is ar- 
gued by counsel, but these considerations can exert 
no influence on the question. It is to be assumed 
that every physical endowment, function and ca- 
pacity is of importance in the life of every man and 
woman, and that occasion will arise for the exercise 
of each and all of them; and to that extent to which 
any function is destroyed, or its discharge rendered 
painful or perilous by the wrong infliction of peril- 
ous injury, is the party complaining entitled to dam- 
ages. We can, in other words, conceive of no phys- 
ical injury wrongfully inflicted, whether entailing 
pain only or disfigurement or incapacity, relative or 
absolute, to perform any of the functions of life, 
which may not be made the predicate for compen- 
sation in damages. Mayor, etc., v. Lewis (Ala.), 9 
South. Rep. 243.” 





In re Pinkney, Supreme Court of Kansas, July 9, 
1891, it was held that a statute entitled ‘‘An act to 
declare unlawful trusts and combinations in restraint 
of trade and products, and to provide penalties 
therefor,” embraced the business of insurance. The 
court said: ‘*The question presented is, does the 
word ‘trade,’ used in the title, fairly indicate and 
include the provisions of the act with reference to 
insurance? It is argued that the usual meaning of 
the word should govern, and in that sense it has 
teference to the business of selling or exchanging 
some tangible substance or commodity for money, 
or the business of dealing by way of sale or exchange 
in commodities; and it is said that the use of the 


word in connection with that of ‘ products,’ in the 
ye 





title, qualifies the meaning of ‘trade,’ and makes it 
all the more apparent that the construction con- 
tended for is the correct one. This is the commer- 
cial sense of the word, and possibly may be the 
most common signification which is given to it; but 
it is not the only one, nor the most comprehensive 
meaning in which the word is properly used. In 
the broader sense, it is any occupation or business 
carried on for subsistence or profit. Anderson’s 
Dictionary of Law gives the following definition: 
‘Generally, equivalent to occupation, employment 
or business, whether manual or mercantile; any oc- 
cupation, employment or business carried on for 
profit, gain or livelihood, not in the liberal arts or 
in the learned professions.’ In Abbott’s Law Dic- 
tionary the word is defined as ‘an occupation, em- 
ployment or business carried on for gain or profit.’ 
Among the definitions given in the Encyclopedic 
Dictionary is the following: ‘The business which a 
person has learnt, and which he carries on for sub- 
sistence or profit; occupation; particular employ- 
ment, whether manual or mercantile, as distin- 
guished from the liberal arts or the learned profes- 
sions and agriculture.’ A like definition of the 
word is given in the Imperial Dictionary. Rapalje 
& Lawrence’s Law Dictionary, to which we are 
cited by the petitioners, gives the restricted defini- 
tion: ‘Traffic; commerce; exchange of goods for 
other goods or for money.’ It is the only authority 
however which uses the word in its commercial 
sense alone. Bouvier limits the meaning to com- 
merce and traffic and the handicraft of mechanics; 
and we are also cited by the petitioners to the defi- 
nition given by Webster, which specifically is: ‘The 
act or business of exchanging commodities by bar- 
ter, or by buying and selling for money; commerce; 
traffic, barter.’ This author however gives the 
more enlarged meaning of the word as well, as fol- 
lows; ‘The business which a person has learned, 
and which he engages in, for procuring subsistence 
or for profit; occupation; especially mechanical em- 
ployment, as distinguished from the liberal arts, the 
learned professions and agriculture; as, we speak 
of the trade of a smith, of a carpenter, or mason, 
but not now of the trade of a farmer, or a lawyer, or 
a physician,’ The broader signification given to the 
word by most of the lexicographers would fairly 
embrace and cover the provision of the act with ref- 
erence to the business of insurance. The title pre- 
fixed to an act may be broad and general, or it may 
be narrow and restricted, but in either event it must 
be a fair index of the provisions of the act; that is, 
the subject of the act must be clearly expressed by 
the title. Here a term is employed in the title 
which if given the broader meaning would render 
the provision in question valid, while by giving it 
the narrower and perhaps more common meaning it 
would render the provision invalid. Which of 
these should be adopted? The mere generality of 
the title to an act does not render it objectionable, 
so long as the act has but one general object, and 
the title is such that neither the members of the 
Legislature nor the people to be affected can be mis- 
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led. Titles of a very general nature have been 
adopted in the legislation of this State, and their 
use has been encouraged and sustained. Bowman 
v. Cockrill, 6 Kans, 311; Division of Howard County, 
15 id. 194; Woodruff v. Baldwin, 23 id. 491; Com- 
missioners of Marion Co. v. Commissioners of Harvey 
Co., 26 id. 181; State v. Sanders, 42 id. 228. That 
the broader meaning of the word ‘trade’ was the 
one intended by the Legislature is manifest 
from the incorporation of the insurance provision 
in the body of the act. The meaning given by the 
Legislature to the terms used for expressing the 
subject of the act should be considered by the court 
in determining the sufficiency of the title. While 
the Legislature cannot extend the scope of the title 
by giving to a word therein a definition which is un- 
natural and unwarranted by usage, still if the word 
admits of the construction given to it by the Legis- 
lature, and can be properly used in a sense broad 
enough to include the provisions of the act, the in- 
tention of the Legislature isentitled to great weight 
in determining the sufficiency of the title. In Wood- 
ruff v. Baldwin, 23 Kans, 494, it was said: ‘Is it 
not more just and fair to say that the Legislature 
has used the title in the broadest sense — a sense 
broad enough to include the subject-matter of this 
article — and that it meant by the expression ‘ crim- 
inal procedure’ every proceeding resulting from 
crime, and not simply those for the prevention and 
punishment of crime? * * * The breadth and 
comprehensiveness of a title is a matter of legisla- 
tive discretion. * * * The courts cannot mod- 
ify a title any more than they can change the body 
of the law. The title has to be construed, even, as 
the language of the act, and the courts may neither 
narrow nor enlarge the meaning which the Legisla- 
ture intended the title should have. Here is a title 
intrinsically broad and comprehensive. * * * 
Evidently the Legislature intended by this title one 
whose scope was broad enough to include the arti- 
cle, and while there is a sense in which the article 
does not treat of criminal procedure, yet we must 
impute to the Legislature an intent to use the title 
in a broader sense.’ .How can it be said that the 
business of insurance is foreign to the title of this 
act, when the subject expressed in the title, taken 
in its broadest sense, and the one intended by the 
Legislature, would embrace such business? How 
can any one be misled as to this provision by the 
use of the word ‘trade,’ when the leading lexicog- 
raphers and writers employ the word in a sense 
which is comprehensive enough to cover the provis- 
ion? The fact that the narrower meaning of the 
word is the one most frequently used will not jus- 
tify the court in restricting the meaning which the 
Legislature intended it should have. Suppose the 
Legislature had passed a law entitled ‘An act to 
prevent and punish the obstruction of highways,’ 
and in the body of the act included specific provis- 
ions declaring it to be unlawful to place obstruc- 
tions upon railroads, as well as upon county roads, 
streets and alleys, and prescribed severe penalties 
for the violation of its provisions. Could it be said 
that the provision with reference to railroads was 





invalid because it was not indicated by the title of 
the act? The term ‘highway,’ as commonly used, 
applies to the public roads and streets over which 
all may travel, on foot, or horseback, or in carriages, 
and yet in its broader sense it includes railroads; 
and hence, when by the provisions of the act it ap- 
peared that the Legislature used it in its broader 
sense, it could hardly be said that the provision 
with reference to railroads was unconstitutional be- 
cause it was not fairly embraced in the title of the 
act. So here, the Legislature having employed the 
word ‘trade’ in its broadest sense, and one which 
fairly covers the provision assailed, we do not feel 
warranted in adopting the narrower meaning, or in 
holding the act invalid. The rigid and technical 
rule contended for by the petitioners has never been 
applied to section 16, article 2, of the Constitution, 
Although the provision is mandatory, it has been 
repeatedly held by this and other courts that a lib- 
eral interpretation should be placed upon the con- 
struction of language employed in the title to ex- 
press the subject of the act. In Bowman v. Cock- 
rill, supra, the court said that the provision ‘ should 
be liberally construed; otherwise, the Legislature 
would be confined within such narrow rules that 
they would be greatly embarrassed in the proper 
and legitimate exercise of their legislative functions,’ 
In City of Eureka v. Davis, 21 Kans, 580, it was 
said that ‘it must be borne in mind, that while the 
constitutional provision is mandatory, it must be 
applied in a fair and reasonable way, otherwise it 
would become a source of more injury than the ills 
it was designed to remedy.’ In Philpin v. McCarty, 
24 Kans, 402, it was remarked that ‘this constitu- 
tional requirement is not to be enforced in any nar- 
row or technical spirit. It was introduced to pre- 
vent a certain abuse, and it should be construed so 
as to guard against that abuse, and not to embarrass 
or obstruct needed legislation.’ In City of Wichita 
v. Burleigh, 36 Kans, 42, it was said that ‘a slight 
inuccuracy in the description of a thing in an act of 
the Legislature, or in the title to the act, will not 
render the act void where it may be known both 
from the act and the title thereto, and the circum- 
stances then existing, what was meant and intended 
by the Legislature.’ See also Woodruff v. Baldwin, 
supra; Commissioners of Marion Co. v. Commissioners 
of Harvey Co., supra; State v. Barrett, 27 Kans. 
213; Cooley Const. Lim. (6th ed.) 175, and cases 
cited. Another rule recognized and followed by 
all courts in determining the validity of legislative 
enactments is that they will not be declared void if 
they can be upheld upon any reasonable grounds, 
If their invalidity is a matter of any reasonable 
doubt, the doubt must be resolved in favor of the 
act. Commissioners v. State, 36 Kans. 337. Guided 
by these rules, we reach the conclusion — not with- 
out some doubt however — that the provision of the 
act with reference to insurance is not foreign to the 
title of the act, nor violative of section 16, article 2, 
of the Constitution. We do not desire or intend to 
determine at this time the validity of the act as to 
any profession, occupation or business beyond that 
of insurance,” Horton, O. J., dissented. 
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EXECUTORS—POWER TU CARRY ON BUSI- 
NESS OF TESTATOR—INDEMNITY—RIGHT 
OF CREDITORS OF TESTATOR AND BUSI- 
NESS CREDITORS OF EXECUTORS. 


HOUSE OF LORDS, MAY 12, 1891. 


DowseE v. GORTON.* 


Executors carried on the business of a testator under a trust 
contained in his will, with the sanction of the creditors. 
Held, that they were entitled, as against persons who 
were creditors of the testator at the time of his death, to 
be indemnified out of the estate against the liabilities 
properly incurred in carrying on such business, and that 
the trade creditors were entitled to stand in their place. 


‘THIS was an appeal from a judgment of the Court of 

Appeal (Cotton, Lindley and Lopes, L. JJ.), re- 
ported in 60 L. T. Rep. (N. S.) 305, and 40 Ch. Div. 536, 
who had varied an order made by the vice-chancellor 
of the County Palatine of Lancaster. The facis were 
as follows: 

John Gorton, a Manchester manufacturer, died on 
the 30th December, 1883. At the time of his death he 
was carrying on two distinct businesses, one at Lark 
Hill Mills, Middleton, as a yarn dyer and polisher, and 
the other asa smallware manufacturer in Anvil street, 
Manchester. By his will, dated the 30th November, 
1883, he appointed the respondents, Ann Elizabeth 
Gorton, his wife, and James William Gorton, bis son, 
tobe his executors. Aftera specific bequest to his 
wife, he gave his real and personal estate to his execu- 
tors upon the usual trusts for sale aud conversion, with 
adirection to invest the residue, after payment of 
debts and legacies, for the benefit of his wife and chil- 
dren. And he empowered his executors to continue 
any business in which he might be engaged at the time 
of his death, and to employ therein such part of bis es- 
tate as they should think desirable. Besides debts 
owing to trade creditors, and some other debts of 
small amount, all of which had been paid, Gorton was 
at the time of his death indebted to his bankers on an 
overdraft, which was secured on his Middleton prop- 
erty. He was also indebted to his sister, Mrs. Cald- 
well, in the sum of £4,000, and to the appellants, as ex- 
ecutors of one Turner, who died in December, 1874, in 
the sum of £8,487, 5s. ld. ‘The debt to the appellants 
arose in this way: The Anvil street business, which 
was carried on upon a mill rented from Messrs. Birley 
& Co. at £272 per annum, had belonged to Turner. 
Gorton and a partner of his, whose interest Gorton af- 
terward acquired, bought it from Turner as agoing con- 
cern for £19,487, 5s. ld. under an agreement dated the 
%th September, 1874. Two thousand pounds, part of 
the purchase-money, was paid down when the agree- 
ment was signed. The balance was to be paid by in- 
stallments of £1,500 on the 26th September in each 
year. Iuterest at the rate of five per cent per annaum 
ou the balance for the time being remuaining unpaid 
was to be paid half yearly in March and September. 
Tn case of any default the whole balance then remain- 
ing unpaid was to become immediately payable. No 
part of the machinery was to be sold or removed be- 
fore the completion of the purchase without the con- 
sent of Turner or his executors. In the meantime the 
machinery was to remain the property of the vendor. 
The business was to be carried on under the supervis- 
ion of two inspectors named in the agreement, or their 
successors to be appointed by the vendor, subject to 
the approval of the purchasers. It was provided that, 
if the inspectors should at any time not be satistied 
with the carrying on of the business, or if the busi- 
ness should be discontinued, they might at once enter 
and dispossess the purchasers and take possession of 
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the machinery and sell it and apply the proceeds to- 
ward the payment of the balance then due. Atthe 
time of Gorton’s death, £11,000 had been paid for prin- 
cipal. Interest on the balance had been paid up to the 
preceding 12th September. But three installments of 
£1,500 each were in arrear. 

The estate of the testator at the time of his death 
consisted almost entirely of the assets of the Middleton 
business and his interest in the assets of the Anvil 
street business. 

About a week after the testator’s death two of the 
appellants, one of whom was himself an inspector of 
the Anvil street business under the agreement of 1874, 
called upon James William Gorton at the testator's 
place of business. He explained to them the general 
position of the estate and the indebtedness of the tes- 
tator, especially with regard to the amount due Mrs. 
Caldwell, and the overdraft owing to the bank, and he 
pointed out to them that he and his co executrix were 
then carrying on the testator’s businesses as carried 
on by the testator at the time of his death. He repre- 
sented tothem that if the Anvil street business was 
continued, the interest on the debt owing to Turner's 
executors would be paid as usual, and that ** he hoped 
after atime to pay installments to reduce the debt.” 
James William Gorton said that they told him that he 
and his co executrix had better continue the busi- 
nesses of the testator. They denied that they used 
that particular expression. But they assented to the 
businesses being continued, and according to their own 
account they made suggestions in regard to their fu- 
ture management. 

The testator’s will was proved by his widow and his 
son. They continued both businesses under the style 
of ‘The Executors of John Gorton and Company.” 
Balance-sheets of the Anvil street business and stock- 
taking accounts of the Middleton business were regu- 
larly furnished to the appellants, and they were regu- 
larly paid interest on their debt down to the 12th 
March, 1887. 

In August, 1887, the executors found themselves un- 
able to go on auy longer, and they called their credit- 
ors together. 

On the l4th October, 1887, the appellants brought an 
action in the Palatine Court for the administration of 
the testator’s estate, asking for the usual accounts, © 
and for a receiver and manager of the testator’s busi- 
nesses. A few days afterward they issued an originat- 
ing summons, with the object of having it declared 
that the book debts, stocks and other assets of the 
businesses carried on by the executors ought to be ap- 
plied in payment of the debts due by the testator at 
the time of his death, in priority to any claim for in- 
demnity by the executors or the persons with whom 
they had dealt. The summons also asked for the 
usual administration order, and the appointment of a 
receiver aud manager. To this summons, at the in- 
stance of the vice-chancellor, the respondents Gray, 
Riley and Sykes were made parties as representing the 
creditors of the ** Executors of John Gorton & Co.” 

On the 23d November, 1887, in the action and on the 
summons, the vice-chancellor made an order in the 
usual form for the administration of the testator’s es- 
tate, but he prefaced the order by a declaration that 
all the book debts, stocks and other assets of the busi- 
nesses carried on by the testator at the time of his 
death, and at the date of the order due and owing in 
respect of the suid businesses or either of them or be- 
longing to the same, ought to be applied in payment 
ofthe debts due by the testator at the time of his 
death, in priority to any claim of the executors for in- 
demnity in respect of liabilities incurred in carrying 
on the said businesses, or to any claim of the persons 
with whom the executors had dealt. 

On appeal by the respondents, Gray, Riley and 
Sykes, the order of the 23d November, 1887, was varied 
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by omitting the declaration made by the vice-chancel- 
lor, and in lieu thereof it was declared that the execu- 
tors were entitled, as against and in priority to the 
persons to whom the testator was indebted at the time 
of his death, to be indemnified out of such part of the 
estate as had been acquired by the executors since his 
death against debts or liabilities incurred by them in 
carrying on his businesses to the full amount of such 
debts and liabilities, or if the executors should be in 
default to the estate, then to the full amount of such 
debts and liabilities after deducting the amount in re- 
spect of which the executors were so in default, and it 
was declared that the persons with whom the execu- 
tors had dealt in carrying onthe said businesses, and 
to whom they were under any debts or liabilities, 
were to be substituted for or subrogated to the right of 
the executors with regard to the said indemnity as to 
such debts and liabilities, and an additional account 
and further inquiries consequential on|that declaration 
were added. 

The appellants complained of the order of the Court 
of Appeal so far as it varied the order of the 23d No- 
vember, 1887, and they contended that the declaration 
of the vice-chancellor ought to be restored. 


Sir H. Davey, Q. C., and Hopkinson, for appellants. 


Cozens-Hardy, Q. C., 8. Hall, Q. C., and Staffurth, for 
respondents, the business creditors. 


Maberley, for Gorton’s executors. 


Lord HERSCHELL. My lords, this is an administra- 
tion action brought by the appellants, who are the ex- 
ecutors of one Luke Turner, to have the estate of John 
Gorton, of whom they were creditors, administered. 
The defendants, Ann Elizabeth Gorton and James 
William Gorton, are the executors of John Gorton. 
The other defendants are persons who have become 
creditors of those executors in respect of goods sup- 
plied for the purpose of the businesses of the testator, 
which were carried on by them after his death. The 
appellants, by an originating motion, claimed to have 
it determined whether the assets of the businesses car- 
ried on by the testator at the time of his death, and 
then due and owing in respect of the said businesses, 
or belonging to the same, ought to be applied in pay- 
ment of the debts due by the testator at the time of 
his death in priority to any claim of his executors for 
indemnity. The debt due to the appellants arose un- 
der an agreement made between their testator, Luke 
Turner, and the testator in the administration suit on 
the 25th September, 1874. By this agreement Luke 
Turner agreed to sell his business of an elastic braid 
manufacturer to John Gorton and William Shemilt 
(who parted with his share to John Gorton and after- 
ward died), and his interest in the mill, machinery and 
other effects, for £19,487, of which £2,000 was to be 
paid on the agreement being signed, and the balance 
with interest by annual installments of £1,500 each on 
every 26th September until the whole of the purchase- 
money was paid. In case of default in payment of 
either principal or interest the whole balance of pur- 
chase-money was to become due immediately. The 
£2,000 was paid on the execution of the agreement, and 
John Gorton paid the annual installments of £1,500 
down to the 26th September, 1880. But at the time of 
his death on the 30th December, 1883, three of the annual 
installments remained unpaid, although the interest 
onthe unpaid purchase-money had -been paid to the 
12th September previous. Beside the business pur- 
chased from Luke Turner, Gorton also carried on the 
business of a yarn polisher upon other premises. By 
his will he gave uncontrolled discretion to his execu- 
tors to carry on his businesses for such periods as they 
should think desirable. They accordingly continued 
the same until September, 1887, when they stopped 





payment and called the creditors together. Prior to 
this date they bad paid all the debts of the testator, 
except the debt due to the appellants and £4,000 owing 
to Mrs. Caldwell, a sister of the testator, but they had 
incurred other liabilities in respect of the carrying on 
of the testator’s business. Shortly after the death of 
John Gorton the solicitor then acting for his executorg 
produced to the appellants’ solicitor a statement pur- 
porting to show the assets of the businesses as exceed- 
ing the liabilities. But in this statement the mill, 
works and machinery were valued at their cost price. 
James William Gorton, one of the respondents, states 
in his affidavit that very shortly after his (testutor’s) 
death, be saw the appellants Barrs aud Hasleham, and 
explained to them the general position of the estate. 
He adds, “I also pointed out to them that I and my 
co-executrix were then carrying on the said businesses 
as carried on by the testator at the time of his death, 
and they informed me that we had better continue to 
do so.”” In an affidavit in answer to this statement, 
Barrs and Hasleham deny that they ever informed J. 
W. Gorton that he and his co-executrix had better 
continue the businesses of the testator. They say: 
“The said J. W. Gorton represented to us that if the 
Anvil street business was continued, the interest on 
the debt owing by the said John Gorton at his decease 
to the executors of the said Luke Turner would be 
paid as usual, and that he hoped after a time to pay in- 
stallments to reduce the debt, and we made some sug- 
gestions as to reducing the expenses of the businesses, 
and he promised to reduce the expenditure accord- 
ingly.”” Balance sheets of the Anvil street business 
for the years 1884, 1885 and 1886 were regularly sub- 
mitted to the appellants, in accordance with the pro- 
visions of the agreement of 1874, and an account of the 
stock taking of the other business was also regularly 
furnished to them. The Court of Appeal, by the judg- 
ment now under the consideration of your lordships, 
made a declaration in these terms: ‘* That the execu- 
tors of John Gorton are entitled, as against and in 
priority to the persons to whom he was indebted at 
the time of his death, to be indemnified out of such 
part of the estate as has been acquired by the execu- 
tors since his death against debts or liabilities incurred 
by the said executors in carrying on his businesses to 
the full amouut of such debts and liabilities, or, if the 
said executors be iu default to the said John Gorton’s 
estate, then to the full amount of such debts and lia- 
bilities after deducting the amount iu respect of which 
the executors are so in default.’’ The right of the ex- 
ecutors to an indemnity out of such part of the estate 
as has been acquired by them sincethe death of the 
testator, and the limitation of their indemnity to that 
part of the estate, appears to have been based, in the 
judgment of Lindley, L. J., upon the view that this 
after-acquired property was not assets of the testator 
against which his creditors could have execution. He 
says: ‘* Now what is the right of thecreditor of the 
deceased? He isa creditor, he has no equitable rights 
as distinguished from legal rights against the assets of 
the deceased. His right is to sue the executor at law, 
and get a judgment at law de bonis testatoris, aud under 
that to seize, under a fi. fa., the assets of the deceased 
in the hands of the executors at the time of his death; 
but he has nothing to do with future-acquired prop- 
erty.”” Cotton, L. J., I gather, took the same view, 
though he does not state the proposition definitely. 
After saying that the executors could not, so far as re- 
gards the original assets of the testator, claim an in- 
demnity as against the creditors of the testator, he 
continues: ‘* Where there are liabilities undertaken 
under the direction of the testator’s will, they are en- 
titled to an indemnity in respect of them out of the 
assets acquired by the executors after the testator’s 
death. The creditors of the testator say: ‘* There are 
assets of our testator, and he could not, by declaring & 
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trust for you to perform, give you any right of indem- 
nity as against the property.’ That is not correct. 
With all deference Iam unable to concur in the dis- 
tinction drawn between the assets which come into the 
hands of the executors at the time of the death of the 
testator, and property which, in their capacity of ex- 
ecutors, they afterward acquire. ‘The case of Abbott v. 
Parfitt, 24 L. T. Rep. (N. 8.) 469; L. R., 6 Q. B. 
$46, appears to be a distinct authority that property so 
acquired is as much assets of the testator as that which 
was in his possession at the time of his death. It was 
there held that the price of goods sold to the defendant 
by the executors who had carried on their testator’s 
business, no part of the materials of which had be- 
longed to the testator, would, when recovered, be as- 
gets of the testator, and I do not think it is possible, 
on principle, to maintain the suggested distinction. 
Could an executor, having property in his hands to 
which his only title was that of executor, plead to an 
action by a creditor plene administravit? 1t seems to 
me that such a question admits of but one answer. I 
could indeed understand the view that, if the execu- 
tors had come under liability in acquiring any assets 
in their hands, they would be entitled toan indemnity 
against such liability out of that asset before it could 
be made available for creditors. Butthis is not the 
effect of the declaration made by the court below. All 
after-acquired property, however acquired, even 
though it has been purchased with the proceeds of the 
sale of a part of the estate possessed by the testator at 
the time of his death, is treated as one subject-matter 
out of which the executors are entitled to their in- 
demnity. Icannot think that the executors can be 
so entitled, if they cannot make good their claim to an 
indemnity generally against the whole of the testator’s 
estate. I think it is clear that, where a business has 
been carried on under such an authority as was con- 
ferred upon the executors by the will of this testator, 
they would be entitled toa general indemnity out of 
the estate as against all persons claiming under the will. 
But I take it to be equally clear that they could not, 
by reason only of such authority, maintain this right 
against the creditors of the testator. The executors 
would no doubt be entitled to carry on a business of 
the testator for such reasonable time as was necessary 
to enable them to sell his business property as a going 
concern, and would, even as against his creditors, be 
entitled to an indemnity in respect of the liabilities 
properly incurred in so doing. But, in the present 
case, the businesses were carried on for a period of 
three years, and it is obvious that this was not done 
merely for the purpose of effecting a sale. I agree with 
the contention of the learned counsel for the appel- 
lants that the mere fact that a creditor stood by under 
such circumstances, and did not immediately take 
steps to enforce his debt, would not of itself entitle 
the executors, as against him, to be indemnified out of 
the estate. But, when all the circumstances of the 
case are considered, I do not think this is the true 
view of them. It is necessary to look somewhat closely 
at the position of affairs at the time of the testator’s 
death, and at what took place afterward. Three of the 
annual installments of £1,500 each were then overdue, 
and, although a balance sheet was exhibited to the ap- 
pellants which disclosed alarge surplus, it was on the 
face of it shown to be arrived at by valuing all the busi- 
ness premises and machinery at cost price. Any busi- 
hess man must have known not only that this would 
be wholly different from the breaking-up price, but 
that it did not afford any real measure of what could 
be obtained if the sale were of a going concern, to say 
nothing of the uncertainty of findinga purchaser for 
such asubject. Ido not place any reliance upon the 
allegation, denied by the appellants, that they in- 
formed one of the executors that the business had 
better be continued. But, before referring to the 





statement which they admit they made, I must bring 
to your lordships’ notice some of the provisions in the 
agreement under which the debt was incurred. I have 
not hitherto adverted to them, but they appear to me 
to have a material bearing upon the question to be de- 
termined. Luke Turner, when he sold his business 
and premises to the testator Gorton, was not content 
to rely merely on his general credit for payment of the 
purchase-money. Herequired the purchasers to agree 
that they, and the survivorof them, would, until the 
whole of the purchase-money was paid, carry on the 
business to the best of their skill and ability. The 
business was to be carried on subject to the super- 
vision and inspection of William Barrs and John Wil- 
kinson. The purchasers also undertook to keep proper 
books and accounts, and to furnish from time to time 
balance sheets showing the state of the business, and 
the inspectors or other persons appointed by Luke 
Turner, or his executors, were authorized, if not satis- 
fied with the carrying on of the business, or if it was 
disoontinued, to enter upon the premises and dispos- 
sess the purchasers, and to take possession of the en- 
gine, machinery and other effects assigned. I 
with the vice-chancellor of the County Palatine that 
the agreement to carry on the business applied only to 
the purchasers, and did not extend to the executors 
of the survivor of them. Nevertheless [ think the pro- 
visions I have just recited throw considerable light 
upon the action of the appellants. They knew that if 
the business were sold there was a risk that the estate 
would not realize enough to pay their debts, and they 
knew too what powers they possessed as regards the 
Anvil street business under the agreement of Septem- 
ber, 1874. They were aware also that the testator’s 
businesses were being carried on; they received from 
time to time balance sheets showing the result of the 
trading, and they admit that, at the interview with J. 
W. Gorton shortly after the testator’s death, he told 
them that, if the Anvil street business;were continued, 
he hoped after atime to pay installments to reduce 
the debt, and that they made some suggestions as to 
reducing the expenses of the businesses. Under the 
circumstances, I think the proper inference is that the 
businesses were not merely continued for the benefit 
of those interested under the will, but that they were 
also carried on with the assent of the representatives 
of Luke Turner, for the purpose of securing the pay- 
ment of the debt duetothem. If this be the true 
view, it can hardly be contested that the executors of 
Gorton are, as against the appellants, entitled to be 
indemnified out of their testator’s estate against the 
liabilities which they have properly incurred. The 
declaration of the court below gives them a more 
limited remedy. The difference is probably in the 
present case nota practical one. But the declaration 
as itstands directs an unnecessary and what may be 
an expensive inquiry. I thinktherefore that the order 
ought to be varied by omitting the limitation upon the 
indemnity and the consequent inquiry. Since writing 
my opinion I have had the advantage of reading the 
opinion prepared by Lord Macnaghten. It is not nec- 
essary to determine in the present case what would be 
he proper order if the appellants had alleged and es- 
tablished that the businesses of the testator had, as 
against them, been carried on without lawful author- 
ity; but Lam disposed to concur in the view which he 
has expressed as to the right of a creditor under such 
circumstances. I understood it to be stated at the bar 
that it had been agreed that the costs of both parties 
should come out of the estate. This appears to have 
been the course taken in the litigation hitherto, and 1 
do not advise your lordships to interfere with the ex- 
isting order as to costs. But I do not think your lord- 
ships ought by your judgment to relieve the appellants 
in a suit of this nature from paying the costs of the 
appeal. The respondent executors should have the dif- 
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ference (if any) in the costs, taxed as between party 
and party, and taxed as between solicitor and client, 
out of the estate. 


Lord MACNAGHTEN, after stating the facts as given 
above, proceeded thus: My lords, on the question as 
presented to your lordships I have not been able to 
find so much assistance as I could have wished either 
in the judgment of the learned vice-chancellor, or in 
that of the Court of Appeal. The vice-chancellor treats 
the question before him as arising on a direct claim by 
the creditors of the businesses carried on by the ex- 
ecutors to be paid out of the assets pari passu with the 
persons who were creditors of the testator at the time 
of his death. And the whole of his judgment from 
first to last is devoted to combating that claim and 
some very insufficient reasons on which it seems to 
have beeu founded. Ineed hardly remind your lord- 
ships that no such claim was made at your lordship’s 
bar. The persous with whom the executors dealt,who 
are still unpaid, did not claim to be creditors of the 
testator. Beside their right against the executors per- 
sonally, the only right they asserted was the right to 
stand in the place of the executors against the assets, 
and to have the benefit of such indemnity as the ex- 
ecutors might prove to be entitled to. I turn to the 
judgment of the Court of Appeal, but that is more 
disappointing still. The lords justices assume asa 
matter not open to controversy the only point which 
was really in contest here. Without explanation or 
comment, they take it for granted that the testator’s 
businesses were coutinued for the benefit of his credit- 
ors. Under these circumstances it is, | think, neces- 
sary to begin at the beginuing, and to examine the case 
made by the appellants, who were, as I have said, 
plaintiffs in the action and applicants on the sum- 
movs. Your lordships are familiar with the distinc- 
tion between the usual administration order and an 
order founded on breach of trust, a distinction in prin- 
ciple which is not affected by the recent changes in 
practice and procedure. Keeping this distinction in 
view, I would ask your lordships to observe that 
neither in the pleadings nor in the evidence are the ex- 
ecutors charged with willful default or any other mis- 
conduct. The writ in the action asks for the usual 
order, coupled with the appointment of a receiver and 
manager of the testator’s businesses, and it asks for 
nothing more. No statement of claim was delivered, 
and uv affidavits were filed inthe action. The sum- 
mons, on which aloue affidavits were filed, also asks 
for the usual order. And indeed I apprehend it would 
not be competent for an applicant on an originating 
summons to ask for or obtain otherwise than by con- 
sent an order founded ou breach of trust or injuries 
pointing to willful default. Moreover it will be ob- 
served that both the writ and the summons treat the 
two businesses in their then actual state and condition 
as part of the testator’s estate. So far the case is per- 
fectly consistent, and the proper relief isasked. I 
now come to what is, iu my opinion, a startling incon- 
sisteucy. Asking for the usual order, the summons 
also asks for a declaration that the executors are not 
entitled as against the testator’s creditors to any in- 
demnity in respect of liabilities incurred in carrying 
on the testator’s businesses. In other words, the ap- 
pellants adopt the action of the executors, and take 
the fruits of their exertions in specie, and at the same 
time, and for the very same action, they claim to visit 
them with the loss of all their expenditure, and that 
without raising any issue which the executors could 
meet, without any finding that the assets have been 
wasted, without even any allegation of misconduct. 
On what ground, I ask, is this claim based? Is it 
merely on the ground that the executors have traded 
without authority and beyond the period required for 
getting in the assets? Then the claim must hold good 











whether the trading brings a profit or a loss. The re- 
sult of the trading is immaterial. Is it onthe ground 
that the trading has diminished the assets? There ig 
no finding on the subject. There is no admission to 
that effect. There is no inquiry to ascertain the result 
of the trading. The penalty invoked is not intended 
to be measured by reference to loss or diminution of 
assets. There is not, I believe, a shadow of authority 
for such a claim as that put forward by the appellants. 
It is contrary to all principle. Creditors of a deceased 
trader whose business has been continued by his ex- 
ecutors, when they come for an administration decree, 
must treat the continuance of the business either ag 
proper or improper. If the business has been properly 
continued as bet ween the executors and the creditors, 
or if the creditors choose to treat it so, which comes 
to the same thing, the executors are entitled to be in- 
demuified against all liabilities properly incurred 
in carrying it on. If it has been improperly con- 
tinued, and the creditors choose to treat the cun- 
tinuance as improper (which of course they are not 
bound to do), they may proceed in the proper way to 
make the executors accountable for the value of the as- 
sets used in carrying on the business, and they may 
also follow the assets and obtain a charge on the busi- 
ness in the hands of the executors for the value of the 
assets misapplied, with interest thereon; aud they 
may enforce the charge, if necessary, by means of a 
receiver and asale. . Theu there can be no room for 
any claim to indemnity on the part of the executors, 
The charge in favor of the trust estate must be satis- 
fied first. The executors can only take what is left. 
But the creditors must do one thing or the other. 
Though they are not bound by what they do in ignor- 
ance, and may, by leave of the court, sue in respect of 
wiilful default after having taken the usual order, they 
cannot approbate and reprobate in one breath. They 
cannot claim the assets of the business us a going con- 
cern in the state and condition in which those assets 
happen to be at the moment when they chovose to in- 
tervene, and at the same time refuse the executors 
indemnity in respect of liabilities incurred in carrying 
on the business. It is, I think, important to place this 
matter on its true footing, otherwise there may be 
great confusion in the administration of estates. This 
appeal is an illustration of the expense and delay which 
may be occasioned in a simple case by the disregard of 
elementary principles. Whether the testator’s busi- 
nesses were or were not continued properly; whether 
there has or has not been a dealing with the assets of 
which the creditors might have complained, the order 
which the appellants seek to restore is, I think, one 
which cannot stand. The appeal therefore, in my 
opinion, must fail. I ought perhaps to stop here, but, 
having regard to the course which the case has taken, 
aud out of deference to the arguments addressed to 
this house, I will take the liberty of considering 
whether a case of willful default or breach of trust 
could be established if the issue had been properly 
raised and an appropriate decree had been asked for. 
It was a just observation on behalf of the appellants 
that an executor may be liable to creditors for conduct 
which no beneficiary could question, for beneficiaries 
are bound by the terms of the will, while ereditors are 
not. But still, in the administration of assets, us re- 
gards creditors as well as regards beneficiaries, execu- 
tors are in the position of trustees, and it cannot be 
doubted that if a cestui que trust not under disability 
sanctions a departure from the strict line of duty pre- 
scribed by the conditions of the trust, he cannot after- 
ward be heard to complain of that departure, or treat 
it as a breach of trust. Now the evidence as to what 
passed between the executors and the appellants after 
the testator’s death is meagre in the extreme. In fact, 
we are told nothing more than what [ have already 
stated. But, in order to appreciate the effect of the 
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evidence, such as it is, one must bear in mind the pe- 
culiar position of the appellants and the circumstances 
of the Anvil street business, which was the more im- 
portant business of the two, aud the real difficulty in 
the administration of the estate. In that business the 
appellants were in fact part proprietors. The ma- 
chinery belonged to them. They were masters of the 
situation under the agreement of September, 1874. At 
the time of the testator’s death the business had been 
carried on for nine years under their supervision, or 
the supervision of inspectors acting on their behalf, 
and they had of course the fullest opportunity of judg- 
ing of its present state and of its future prospects. In 
each of the three last years default had been made in 
paying the stipulated installments of purchase-money. 
It must be presumed that the appellants allowed the 
businesses to go on during the testator’s life notwith- 
standing these defaults, because they judged it expe- 
dient in the interests of their own cestuis que trust. 
On the testator’s death, knowing as much about the 
Anvil street business as the executors did, and having 
been fully informed of the position of the estate, they 
must have seen that the chance of obtaining payment 
in full depended upon the Anvil street business being 
carried on successfully for some years tocome. Under 
these circumstances they assent to the continuance vf 
the business, and allow the executors to use their prop- 
erty for the purpose of carrying it on, retaining of 
course the right to intervene at any moment. I can- 
not doubt that the proper conclusion is, that the testa- 
tor’s businesses were carried on by the executors un- 
der the power contained in the will, with the sanction 
of the appellants, forthe benefit of the estate, and in 
the interest of the creditors as well as in the interest 
of the beneficiaries. ln this view of the case the ab- 
sence of any charge of willful default or breach of 
trust to which I have already adverted is not without 
significance. I may add that 1 rather doubt whether 
it would have been for the advantage of the appellants 
to have fixed the executors with willful default. What 
would have been the result? The appellants no doubt 
might have charged the executors with the value of 
the bock debts and of the stock in trade at the time of 
the testator’s death. But those book debts have been 
gotin, the stock in trade existing at the testator’s 
death has been realized, and realized to the best ad- 
vantage. So faras the proceeds of these assets have 
been distributed in paying the testator’s creditors, the 
executors are discharged, and the appellants cannot 
complain, though they did not participate in the dis- 
tribution. The executors could not have been charged 
with any thing in respect of the good-will of the An- 
vil street business, for it was not theirs to sell so long 
as the agreement of 1874 wasin force. The Middleton 
business seems tohave been in as good a position at 
the time of the institution of these proceedings as it 
was at the time of the testator’s death. During the 
interval it appears to have been carried on at a con- 
siderable profit ; the benefit of that profit the appellants 
get by treating the business as properly continued, 
while the executors admittedly must be charged with 
the sums paid to the testator’s widow which were 
borne by the Middleton business. 1t was suggested 
by the learned counsel for the appellants that the ex- 
ecutors carried on the testator’s busivess solely in the 
interest of their beneficiaries, and that the appellants 
themselves remained passive or quiescent from mo- 
tives of indulgence and kindly feeling toward the tes- 
tator’s family, relying upon the representations of the 
executors that the estate was solvent. I may observe 


in passing that thisisa singular attitude to attribute 
to persons in the position of the appellants, who would 
themselves be liable for a breach of trust if they neg- 
lected to get in a debt due to their testator, however 
charitable or laudable their motives may have been. 
I cannot help thinking that they would be the first to 





disclaim a generosity so cheap and so perilous. Iam 
glad to find that there is nothing in the evidence to 
show that the appellants neglected their obvious duty. 
Then it was said that the executors had admitted as- 
sets. No doubt they thought that the estate would 
work out all right, and no doubt there are circumstan- 
ces which, taken by themselves, would amount to an 
admission of assets. But it seems to me that, when 
the case is fairly considered, all these circumstances 
go for very little. Much was made of a balance sheet 
which is stated by one of the solicitors for the appel- 
lants to bave been received from the solicitor for the 
executors, and then to have been submitted by him to 
one of the appellants in March, 1884, though oddly 
enough that gentleman says nothing about it himself. 
From that balance sheet it appears that the liabilities 
were nearly £19,000, while the assets were under 
£10,000, exclusive of the Middleton property and ‘‘ the 
Anvil street works.’’ A credit balance was brought 
out by setting against these two items figures in pen- 
cil, which appear on the face of the balance sheet to be 
in the one case the price paid for the property, and in 
the other £11,000, the aggregate of the sums already 
paid on account of the purchase-money of the Anvil 
street business. How this balance sheet ‘could pos- 
sibly have misled any man of business, I am at a loss 
to conceive. It shows an estate of very doubtful sol- 
vency requiring skillful management if not careful 
nursing. ‘lo do the appellants justice they do not al- 
lege that there was any misrepresentation, or that any 
thing was kept back from them, nor do they suggest 
that they reliczd on any representations made by the 
executors; aud as for this particular balance sheet 
they do not even allude to it. Ido not think that the 
executors could have been charged as on an admission 
of assets. But I confess I fail to see the relevancy of 
the point, though it was much pressed. The adminis- 
tration order proceeds on the footing of assets not be- 
ing admitted, and [am unable to understand the con- 
nection between the fact that the executors were un- 
duly sanguine and the proposal to confiscate their ex- 
penditure for the benefit of the creditors. One word 
as to the extent of the executor’s indemnity. The order 
under appeal limits it to that part of the testator’s es- 
tate which is described in the orderas having been 


: “acquired by the executors since the death of the tes- 


tator.’”” [am not aware of any authority for splitting 
the assets in that way. Ifa testator’s business is car- 
ried on after his death in accordance with the provis- 
ions of the will, which I think is the true view in this 
case, the indemnity of the executors is only limited by 
the amount of the assets which the testator has au- 
thorized the executors toemploy in the business. If 
the business is carried on by the executors at the in- 
stance of the creditors without regard to the terms of 
the will, the executors I suppose have the ordinary 
rights of agents against their principals. But [ can 
see no reason in any case for limiting the indemnity 
to that portion of the assets which may have come 
into existence or changed its form since the testator’s 
death. An unsecured creditor has no right against 
any specific part of the assets. He can have no greater 
right in respect of one part of the assets than another. 
It is all one estate. His right is to see that the execu- 
tors get in the estate and apply it in due course in pay- 
ment of debts, and he may sue in equity, as the appel- 
lants have done, to enforce that right. It appears to 
me therefore that the order of the Court of Appeal 
should be varied by omitting the words which limit 
the indemnity of the executors and the inquiry conse- 
quential on that limitation. The inquiry would be 
productive of needless expense, though the practical 
éffect of the limitation in the present case may be im- 
material. As regards costs, it appears that both in the 
vice-chancellor’s court and in the Court of Appeal the 
costs of all parties as between solicitor and client were 
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directed to be taxed and paid out of the estate. I can- 
not help observing that the rule which prevails in the 
Chancery Division of postponing the question of costs 
until further consideration, in cases where further 
consideration is reserved, is for obvious reasons to be 
preferred to the course adopted in the present case in 
the vice-chancellor’s court, especially where there is a 
possibility of the executors being found debtors to the 
estate. Passing from this point, which I only notice 
incidentally, I presume your lordships, under the cir- 
cumstances, would not be disposed to interfere with 
the existing order as to costs, though you may con- 
sider the application which has led to this unfortunate 
litigation to have been misconceived. But I agree 
that there is no reason for relieving the appellants 
from the payment of the costs of the appeal. The ex- 
ecutors will have the difference, if any, between their 
costs taxed as between party and party and taxed as 
between solicitor and client, out of the estate. 


Lord HANNEN. My lords, I have had the advantage 
of reading the opinions which have just been delivered 
by my noble and learned friends who have preceded 
me, and I concur in the opinion that the judgment of 
the Court of Appeal, with the modifications suggested, 
should be affirmed. 

Order of the Court of Appeal affirmed with a varia- 
tion, and appeal dismissed. The appellants to pay the 
costs of this appeal, the respondent executors to been- 
titled to the difference, if any, between the costs, taxed 
as between party and party, and taxed as between so- 
licitor and client, out of the estate. 


CRIMINAL LAW—EMBEZZLEMENT—CLERK 
OF COUNTY COMMISSIONERS. 


MARYLAND COURT OF APPEALS, JUNE 17, 1891. 


STATE V. DENTON (three cases.) 


The Code of Public General Laws of Maryland, article 27, sec 
tion 80, provides that “any person holding office in this 
State, whether elected or appointed by the governor, the 
corporate authorities of Baltimore, or by any other au- 
thority legally authorized to make such appointments, 
who shall fraudulently embezzle * * * money * * 
which he is bound to account for * * * to the treas- 
urer of the State, or to any other person by law author- 
ized to receive the same, shall be guilty of a misde- 
meanor.” Held, that this section does not apply to an 
embezzlement by the clerk of the board of county com- 
missioners, who is in no sense a public officer. 

Embezzlement by such clerk is however within the pro- 
visions of section 75, which provides that ‘‘ whosoever, 
being * * * aclerk to any person or body corporate, 
* * * shall fraudulently embezzle any money, * * * 
shall be deemed to have feloniously stolen the same,” 
since by article 25, section 1, the county commissioners 
are declared to be a corporation. 

On indictment for embezzlement, a count describing the 

“ money stolen as a certain sum “current money, a more 
particular description of which said jurors have not and 
cannot give,”’ is too indefinite, and is properly quashed. 


RROR to Circuit Court, Howard county. Argued 
before Miller, Robinson, Bryan, Irving, Briscoe 
und McSherry, JJ. 


Attorney-General Whyte, Joseph D. McGuire and 
Henry E. Wootton, for State. 


Sebastian Brown, Charles K. Dorsey and Edward H. 
Gans, for Denton. 


McSuerry, J. The appellee was indicted by the 
grand jury of Howard county for embezzlement. The 
indictment alleges, in substance, that in July, 1889, 
Denton was clerk to the county commissioners of 





Howard county, and that he received and took into 
his possession for and on account of his employers, the 
said county commissioners, a certain sum of money, 
the property of the county commissioners, and that he 
thereafter fraudulently and feloniously embezzled, se. 
creted and made away with the same. This count of 
the indictment was framed under and founded on sec. 
tion 75, article 27, Code of Public General Laws. The 
second count charged the larceny of $109.72, “ current 
money, amore particular description of which said 
money the jurors aforesaid have not and cannot give.” 
Each count was demurred to, and the Circuit Court 
having sustained the demurrer, the State has brought 
the record into this court by petition as upon writ of 
error. 

The seventy-fifth section of article 27, Code of Pub. 
lic General Laws, provides that ‘‘ whosoever, being a 


cashier, servant, agent or clerk to any person, or to- 


any body corporate, or being employed for the purpose 
or in the capacity of a cashier, servant, agent or clerk, 
by any person or body corporate, shall fraudulently 
embezzle any money, * * * which, or any part 
whereof, shall be delivered to or received or taken 
into possession by him, for orin the name or on the 
account of his master or employer, shall be deemed to 
have feloniously stolen the same from his master or 
employer,” etc. It is insisted that a clerk to the 
county commissioners is a public officer, and therefore 
not within purview of this statute, though it is not 
conceded that section 80 of the same article is appli- 
cable to him. This latter section enacts that ‘‘any 
person holding office in this State, whether elected or 
appointed by the governor, by the corporate authori- 
ties of Baltimore or by any other authority legally au- 
thorized to make such appointments, who shall fraud- 
ulently embezzle or appropriate to his own use money, 
funds or evidences of debt which he is by law bound 
to pay over, account for or deliver to the treasurer of 
this State, or to any other person by law authorized to 
receive the same, shall be guilty of a misdemeanor,” 
etc. By section lof article 25 of the Code it is pro- 
vided that “‘ the county commissioners of each county 
in this State are declared to be a corporation, and shall 
have full power to appoint * * * road supervisors, 
collectors of taxes, trustees of the poor, a clerk to their 
board and all other officers, agents and servants re- 
quired for county purposes,” etc. By the local laws 
of Howard county (article 14, section 44, Public Local 
Laws) it is enacted that “the county commissioners 
may appoint aclerk, and allow him a salary not ex- 
ceeding 2500 per annum, and they may prescribe bis 
duties and may require him to give bond for the faith- 
ful performance of those duties.”’ 

We think it perfectly clear that section 80 of article 
27 of the Code has no application to the case at bar, 
and, unless section 75 is broad enough to cover it, there 
is no provision in the criminal law of Maryland to 
reach the appellee. As a consequence he and a very 
large class of other persons holding similar positions of 
a public or quasi public character, could embezzle 
with absolute impunity. This, it may be safely as- 
sumed, was never intended by the Lesislature, and 
the statutes ought not to be so construed as to bring 
about such a result, if they are capable of being fairly 
interpreted in a way to embrace every fraudulent mis- 
appropriation on the part of those who hold appoint- 
ments or employments or relations of trust. It is true 
that section 80 applies to public officers, but not to all 
public officers. That section is restricted and confined 
to such public officers as are required by law to account, 
pay over or deliver to the treasurer of this State, or to 
any other person by law authorized to receive the 
same, any money, funds or evidences of debt, etc. If 
the officer bea public officer, and yet not be required 
by law to account with or to pay over to the State 
treasurer, or to some other person by Jaw authorized 
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to receive the money, he is not within the eightieth 
section, even though he should embezzle the funds 
which came into his hands; and he is not witbin the 
eightieth section, because he dves not belong to that 
class of public officers described in and intended to be 
affected by that section. Now the law imposes on the 
clerk to the county commissioners no duty to collect 
or to pay over any money, either to the State treas- 
urer or to any one else, and, whether he be treated as 
a public officer or a private servant, he does not fall 
within the class at which section 80 was manifestly 
leveled. His tenure of the position is at the will of the 
board appointing him. His duties, with two or three 
unimportant exceptions, under article 51, section 8, 
and article 81, sections 42, 43, Code, are nowhere de- 
fined in the Code, and his compensation, payable out 
of the public revenues of the county, is fixed and reg- 
ulated by the county commissioners. He exercises no 
power, apart from the exceptions just indicated, which 
is not performed for and on behalf of his employers. 
He has no independent functions, and no duties be- 
yond those prescribed from time to time by the com- 
missioners who have appointed him. He is in every 
respect subordinate to them, and in no particular in- 
dependent of them. Every act that he does is done, 
not in virtue of an independent official position held 
by him, but as the clerk, the agent or the servant of a 
superior. He acts for them, and as they direct, and 
not otherwise. Heis, in fine, just what section 1, ar- 
ticle 25, calls him, a clerk to a body corporate, ap- 
pointed by that body, subject to its authority and con- 
sequently its employee. Between him and the county 
commissioners all of the ordinary attributes of service 
exist. 

The reasons just given for excluding the appellee 
from the operation of theeightieth section bring him 
clearly within the scope of the seventy-fifth section. 
He is a clerk to a body corporate, and as such clerk, 
according to the concessions of the demurrer, he 
fraudulently embezzled money received by him for 
and on account of his employer. The fact that heisa 
clerk to a public corporation does not put him outside 
of the seventy-fifth section, because that section is 
broad enough to embrace public as well as_ pri- 
vate corporations; nor does the circumstance that his 
salary is paid out of the public revenue of the county 
affect in the slightest degree his liability under this 
statute, because the mode of payment does not deter-. 
mine the character of the office held, that is, does not 
make it an independent office, if it be not otherwise 
so. The act of 1820, chapter 162, as amended by acts 
1880, chapter 458, and 1886, chapter 310, forms section 
75 of article 27 of the Code of Public General Laws. 
As originally passed, it was nearly an exact transcript 
of 39 George III, chapter 85, adopted in 1799. In 1818 
(two years prior to the passage of the act of 1820, chap- 
ter 162) the case of Rex v. Squire, Russ. & R. 349, arose 
under 39 George III, chapter 85. In that case (which 
is also reported in 2 Starkie, 439) the prisoner was tried 
before Mr. Justice Bayley on an indictment for em- 
bezzling fourteen one-guinea notes received by the 
prisoner by virtue of his employment as clerk and ser- 
vant to eight persons who were overseers of the town- 
ship of Leeds. It appears that the prisoner had acted 
for several years for the overseers of the township of 
Leeds at a yearly salary, under the name of their ac- 
countant and treasurer, and as such had received and 
paid all the money receivable or payable on their ac- 
count, and had rendered to them every week a weekly 
account, purporting to be an account of whatever he 
had received and paid during that period. He re- 
ceived the fourteen notes from John Senior, being 
Money due from him as overseer of another township 
for money supplied by the township of Leeds toa pau- 
per in Leeds belonging to Senior's township, and the 
Prisoner had not entered the receipt of this money in 





his weekly accounts. He was convicted, but, it hav- 
ing been urged that the prisoner was not such a clerk 
or servant as the statute contemplated, the learned 
judge saved the point for the consideration of the 
judges. In Easter Term, 1818, the judges met, and 
held the conviction right. They were of opinion that 
the prisoner was a clerk and servant within 39 George 
III, chapter 85. The duties of the overseers of the 
poor were of a public character, and extended to the 
levying and collecting and disbursing of rates or taxes 
for the support of the poor, and the overseers them- 
selves were public officers. 1 Bl. Com., chap. 9, 
pp. 357, 359. Their accountant and treasurer held to- 
ward them precisely the same relation that a clerk 
holds toward the county commissioners. With this 
construction of 39 George III, chapter 85, before them 
the General Assembly passed the act of 1820, chapter 
162, in almost the same language used in the act of 
Parliament, and doubtless intended it to have the 
same interpretation. If that interpretation be 
adopted, the appellee is clearly liable, under section 75, 
provided the averments of the indictment be proved. 
No other construction of the statute will reach the 
mischief which it was obviously designed to remedy. 
If section 75 be confined to private employers, its lan- 
guage must be narrc wed, or words must be imported 
into it which are not there now. This is forcibly illus- 
trated by the case of Coats v. People, 22 N. Y. 245, 
where the New York statute was held not to apply to 
the keeper of a poor-house appointed by the superin- 
tendent, a public official, if not a corporation, because 
the statute by express words confined the criminal lia- 
bility to the clerk or servant of a private person. In 
addition to this there would then be no statute in 
force for the punishment of any public defaulter who 
was not an independent officer, other than section 47 
of article 27, which does not apply to the case at bar. 
For example, deputies in the office of the clerks of the 
various courts of the State, and in the office of the reg- 
ister of wills, are public officers in the sense that they 
are paid their salaries out of the public revenues; but 
these deputies, whose appointment is provided for by 
law, are notrequired by any law to account for or to 
pay over public money to the State treasurer or to any 
other person. Now, if one of these deputies should 
embezzle money paid to bim for or on account of his 
employer for the use of the State, it is clear he would 
not fall within the class of officers described in section 
80, because he is not required by law to account to the 
State treasurer, or to any one else, for any money 
whatever. Yet it can hardly be contended that he 
would not be punishable under section 75, as the agent 
or servant or clerk of hisemployer. The attributes of 
service between such a deputy and his employer are 
no more distinctly marked or clearly defined than in 
the case at bar. In each instance the employee is 
merely an employee, and in no sense an independent 
officer. If he is an independent officer, of course he is 
not and cannot bea mere servant. Therefore in an in- 
dictment under 7 and 8 George IV, chapter 29, section 
47, it was held that the prisoner was not liable because 
he was an independent officer. Reg. v. Truman, 2 Cox. 
Crim. Cas. 306. Tho case of Reg. v. Lovell, 2 Md. 236, 
was strongly pressed upon us by the appellee's counsel, 
but it decides nothing in conflict with the views we 
have expressed. The prisoner was indicted for lar- 
ceny under 7 and 8 George IV, chapter 29, section 46, 
and for embezzlement under 2 William IV, chapter 4. 
Section 46, 7 and 8 George IV, chapter 29, provided for 
the punishment of depredations committed by clerks 
and servants in cases not punishable capitally, and en- 
acted “that if any clerk or servant shall steal any 
chattel, money, * * * belonging to or in the pos- 
session or power of his master, every such offense,” 
ete., should be punished in the manner there pre- 
scribed. The prisoner was clerk to the collector of 
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customs at the port of Falmouth, and was appointed 


by the commissioners of customs under 3and 4 Wil- 
liam IV, chapter 51, and it was his duty to receive and 
place in the collector's box each day moneys received 
in payment of customs. He embezzled some of these 
moneys. Coleridge, J., had great doubt ‘*‘ whether or 
not 7 and 8 George IV, chapter 29, section 46, was 
meant to include public servants of the crown such as 
the prisoner.”” He further said: ‘It would seem 
intended to protect the private dealings of the 
subjects only against their clerks and servants,” 
and he added: ‘But it is unnecessary to deter- 
mine that point, as [ have no doubt that this 
is a case, upon the facts, within the latter act.’’ 
Act of 2Wm.1V, chap. 4. Our act of 1820, chap- 
ter 162, was not taken from7 and 8 George [V, chapter 
29, which was passed in 1827, but from 39 George III, 
chapter 85, which is very much broader and more com- 
prehensive than 7 and 8 George IV, chapter 29. Sec- 
tion 46 of the latter act related, not to embezzlement, 
as section 47 did, but to larceny by clerks and servants. 
But beyond this, Coleridge, J., expressly refrained 
from determining whether the prisoner was within7 
and 8 George [V, chapter 29, section 46, or not, and 
hence the case cannot be treated as a decision on that 
point. Thecase of State v. Connelly, 104 N. C. 794, was 
also much relied on by the appellee. In that case the 
clerk of a superior court of North Carolina was indicted 
for embezzlement under a statute which declared that 
“if any officer, agent, clerk, employee or servaut of 
any corporation, person or copartnership”’ shall em- 
bezzle, he shall be guilty of felony, and it was held 
that, as the clerk of the Superior Court was not an offi- 
cer of acorporation, but a public officer, he was not 
within the terms of the statute. This is obviously a 
different case from the one at bar. From the views 
we have expressed, it follows that, in our opinion, the 
ruling of the Circuit Court in sustaining the demurrer 
to the first count of the indictment was erroneous. 
The second count was properly quashed. The de- 
scription of the money alleged to have been stolen was 
entirely too indefinite and vagae. 2 Bish. Crim. Pro., 
§ 703; Stewart v. State, 62 Md. 413; Keurney v. State, 48 
id. 23. The judgment in each of these three cases 
must be reversed, because of the error committed in 
sustaining the demurrer to the first count in each in- 
dictment, and the cases will be remanded for new 
trials. 
Judgments reversed aud new trials awarded. 


—___ >—___— 


CONSTITUTIONAL LAW—MUNICIPAL COR- 
PORATIONS— TAXATION. 


OREGON SUPREME COURT, JULY 8, 1891. 


Cook v. Port oF PorTLAND. 


Laws of Oregon of 1891, page 791, incorporate certain cities 
named therein as the * Port of Portland” for the purpose 
of improving the navigation of the Willamette and Colum- 
bia rivers between those cities and the sea, so as to main- 
tain therein a ship channel of specified width and depth; 
and confers on it power to borrow money and to levy 
taxes in furtherance of that purpose. Held, that the cor- 
poration so created is municipal, within the meaning of 
the Constitution of Oregon, article 11, section 2, prohibit- 
ing the creation of corporations by special law “except 
for municipal purposes.” 

As the proposed improvement will especially benefit the in- 
habitants of the district so incorporated, the power so 
granted to levy taxes within that district is not in contra- 
vention of the constitutional requirement that taxation 
shall be equal and uniform. 


PPEAL from Circuit Court, Multnomah county. 
Loyal B. Stearns, J. 





Ellis G. Hughes, for respondent. 


Bean, J. This suit involves the constitutionality 
of an act of the Legislative Assembly of this State en. 
titled “‘An act to establish and incorporate the Port 
of Portland, and to provide for the improvement of 
the Willamette and Columbia rivers in said port and 
between said port and the sea.’’ Laws 1891, p. 791. This 
act, in terms, creates a separate district, with defined 
boundaries, which embraces substantially what wasat 
the time of the passage the cities of Portland, East 
Portland and Albina, and now the city of Portland, to 
be known as the “ Port of Portland,” and the inhabit- 
aunts thereof are constituted and declared to be a cor- 
poration by the name and style of the “ Port of Port- 
land,’’ and as such to have perpetual succession, and 
by said name to exercise and carry out all the corpo- 
rate powers and objects by said act conferred and de- 
clared, make all contracts, hold, receive and dispose 
of real and personal property, such as may be neces- 
sary, requisite or convenient in carrying out the ob- 
jects of said corporation, as therein set out and ex- 
pressed, and sue and be sued, plead and be impleaded, 
in all actions, suits and proceedings brought by or 
against it. By said act it is declared that the object, 
purpose and occupation of such corporation shall be 
toso improve the Willamette river at the cities of 
Portland, East Portland and Albina, and the Willa- 
mette and Columbia rivers between said cities and the 
sea, as that there shall be madeand permanently main- 
tained therein aship channel of good and sufficient 
width, and having a depth at all points at mean low 
water, both at said cities and between said cities and 
the sea of not less than twenty-five feet. So far as is 
necessary, requisite or convenient to carry out the 
said object, this corporation is given full control over 
said rivers at and between said cities and the sea, so 
far and to the full extent that this State can grant the 
same, and in carrying on said work is given the same 
power of eminent domain as exists under the laws of 
this State in favor of corporations organized for the 
construction and operation of railroads. For the pur- 
pose of providing funds necessary for such improve- 
ment said corporation is authorized from time to time 
to borrow money in such sums as may be found neces- 
sary, not exceeding the sum of $500,000, and to issue 
its promissory notes or bonds therefor; and is given 
power to assess, levy and collect taxes upon all prop- 
erty, real and personal, within its boundaries, and 
which is by law taxable for State and county purposes, 
not exceeding the rate therein provided. The power 
and authority given to the corporation, the Port of 
Portland, is vested in and to be exercised by a board 
of commissioners named therein, and their successors 
in office, chosen as in said act provided, who shall serve 
without salary or compensation, except for actual ex- 
penses incurred by any commissioner while engaged 
in the actual work of the corporation. 

At the outset it is well to observe that every court 
approaches with hesitancy the question of declaring a 
law unconstitutional, and never exerts its power so to 
do while doubt exists. Every intendment must be 
given in favor of its validity. As was said by Lord, J., 
in Cline v. Greenwood, 10 Or. 2Al: “ Before a statute 
is declared void in whole or in part its repugnancy to 
the Constitution ought to be clear and palpable, and 
free from doubt. Every intendment must be givenin 
favor of its constitutionality. Able and learned judges 
have, with great unanimity, laid down and adhered to 
a rigid rule on this subject. Chief Justice Marsball in 
United States v. Peters, 5 Cranch, 128; Chief Justice 
Parsons in Kendall v. Kingston, 5 Mass. 5384; Chief Jus- 
tice Tilghman in Smith v. Jusurance Co., 3 Serg. & R. 
72; Chief Justice Shaw in Inhabitants of Norwich v. 
Commissioners, 13 Pick. 61, and Chief Justice Savage 
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in Ex parte McCollom, 1 Cow. 564—have with one voice 
declared that it is not on slight implication and vague 
conjecture that the Legislature is to be pronounced 
to have transcended powers, and its acts be con- 
sidered void. The opposition between the Constitution 
and the law should be such that the people feel a clear 
and stroug conviction of their incompatibility with 
each other.” Keeping these views in mind, we proceed 
to the examination of the question before us. It is 
first contended by plaintiff that the act incorporating 
the defendant, the Port of Portland, is repugnant to 
section 2 of article 11 of the Constitution, which pro- 
vides that ‘‘corporations may be formed under gen- 
eral Jaws, but shall not be created by special laws, ex- 
cept for municipal purposes.”” Under this section there 
can be but one question: What is a corporation 
created for municipal purposes? No corporation can 
becreated by special act except for municipal pur- 
poses, but there is no limitation on the creation of cor- 
porations for municipal purposes by special act. Any 
corporation for municipal purposes may therefore be 
thus created. If then the Port of Portland is a corpo- 
ration created for municipal purposes, the act creating 
it is not repugnant to this section of the Constitution. 
The whole question therefore turns upon the meaning 
of the phrase ‘‘ municipal purposes,’’ as used in the 
Constitution.” The word ‘“‘municipal”’ is defined by 
the lexicographers as belonging to a city, town or 
place; having the right of local government; belong- 
ing to or affecting a particular State or separate com- 
munity; local; particular; independent. It is usually 
applied to what belongs to a city, but has a more ex- 
tensive meaning, and is in legal effect the same as pub- 
lic or governmental, as distinguished from private. 
Burrill, tit. ‘‘ Municipal.’’ Thus we call municipal law 
not the law of acity only, but the law of the State. 1 
Bi.Com.44. ** Municipal” is used in contradistinction to 
“international.’’ Thus we say an offense against the law 
of nations is an international offense, but one com- 
mitted against a particular State or separate commu- 
nity isa municipal offense. And so are municipal af- 
fairs public affairs, and municipal purposes are public 
or governmental purposes, as contradistinguished 
from private purposes. A corporation therefore created 
for municipal purposes, is a corporation created for 
public or governmental purposes, with political pow- 
ers to be exercised for the public good in the adminis- 
tration of civil government, whose members are citi- 
zens, not stockholders; an instrument of the govern- 
ment, with certain delegated powers, subject to the 
control of the Legislature and its members, officers or 
agents of the governmentjfor the administration or 
discharge of public duties. A city, or purely munici- 
pal corporation, is perhaps the highest type of a cor- 
poration created for municipal purposes, because it is 
a miniature government, having legislative, executive 
aud judicial powers; but there is another class of cor- 
porations, such as counties, school districts, road dis- 
tricts, etc., which, though varying in application and 
peculiar features, are but 80 many agencies or instru- 
mentalities of the State to promote the convenience of 
the public at large, and are, in the broadest use of the 
term, for municipal purposes. It would be a narrow 
and unwarranted construction of the language to say 
that ‘‘ municipal purposes” means only city, town or 
village purposes. The Constitution of this State evi- 
dently contemplates the creation of counties under 
the direct supervision of and by special act of the Leg- 
islature, yet,vo direct power is given to create them, 
and the section under consideration contains a direct 
prohibition against doing so, unless the word * munic- 
ipal” covers this class of corporations. We thus per- 
ceive that the word “municipal” not only applies to 
Cities, towns and villages, but has a broader and more 
general signification relating to the State or Nation. 
And therefore the words *‘ municipal corporations,”’ 





as applied to incorporated cities or towns, and ‘* mu- 
nicipal purposes,” are not synonymous. The latter 
embrace, by the common speech of men before and 
since the duys of Blackstone, State or National pur- 
poses. And therefore, while cities, towns and villages 
are for municipal purposes, there are also other corpo- 
rations for municipal purposes that are not of that 
class. It was iu the broader and more general sense 
of the term that the words “‘ municipal purposes ”’ were 
used in the Constitution of this State. This is evident 
from section 9 of the same article of the Constitution, 
wherein it is provided that no county, city, towa or 
other municipal corporation, by a vote of its citizens 
or otherwise, shall become a stockholder in any joint- 
stock company, corporation, etc. Here is a direct in- 
terpretation from the Constitution itself. A munici- 
pal corporation is not necessarily 2 county, city or 
town. Were it so,the added words, “or other mu- 
nicipal corporations,’’ would be without meaning. 
Clearly a corporation for municipal purposes is one 
composed of citizens, as distinguished from stock- 
holders; a public, as distinguished from a private, 
corporation 

In Curry v. District Township, 62 Iowa, 104, it is 
said: “The word ‘ municipal,’ as originally used, in 
its strictness applied to citiesonly. Butthe word now 
has a much more extended meaning, and when applied 
to corporations, the words ‘ political,’ ‘ municipal ‘and 
‘public’ are used interchangeably.”” In Horton v. 
School Com'rs, 43 Ala. 598, an act had been passed 
which repealed all prior laws upon the subject of taxa- 
tion except those created for municipal purposes, and 
it was held that these are not words of technical im- 
port, and should be construed to apply to a corpora- 
tion to carry on a public free school, and toraise funds 
for its support. In People v. Salomon, 51 Il. 37, un- 
der an act of the Legislature providing for the loca- 
tion and maintenance of a park forthe towns of South 
Chicago, Hyde Park and Lake, those towns were 
erected into a park district; and the people of the 
towns affected by the act having by a vote accepted 
its provisions, the board of park commissioners 
thereby created, and appointed by the governor, to 
whom was committed the entire control of the park, 
was held to be a municipal corporation, in whom it 
was competent for the Legislature to vest the power 
to assess and collect taxes within the park district so 
created for the special corporate purpose of its creation, 
and this was under aconstitutional provision similar to 
ours. Mr. Chief Justice Breese, on page 52, says: 
**One of the counsel for respondent asks: Of what 
character is the corporation thus endowed with ex- 
traordinary unheard-of and unknown powers and 
privileges? and after defining the several kinds of cor- 
porations, he asks: To which of these divisions of 
public corporations does the South Park commission- 
ers belong? The answer is ready and obvious. By the 
vote of the people within the jurisdiction of their ac- 
tion they became a corporate authority, quasi munici- 
pal, the object of their creation being of a municipal 
character, and of that alone. They became a public 
municipal corporation.” Soin People v. Trustees of 
Schools, 78 Ul. 136, Mr. Justice Walker, in treating of 
the power and authority of school townships under 
the Constitution of that State to subscribe for the 
capital stock of railway companies, says: ‘‘ These 
school townships were created and are continued for 
school purposes alone, and not for municipal purposes. 
They are only intended to establish schools, and loan 
and manage the school funds of the township, and pay 
the teachers of schools taught in their jurisdiction. 
This was the purpose of their organization. They were 
not created to exercise any of the functions of govern- 
ment, and hence are not municipal in their nature or 
purpose; nor are they provided with the officers or 
the power to exercise the functions of government.” 
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The test of a corporation for municipal purposes, 
adopted by the court, seems to have been the right of 
power to exercise some of the functions of govern- 
ment, and this we apprehend is the true test. In the 
case of State v. Leffingwell, 54 Mo. 458, cited and relied 
on by counsel for plaintiff, the same principle is clearly 
recognized, under a constitutional provision similar 
to ours. In the first opinion there is a tendency to 
hold that nothing but a city, or some corporation con- 
nected therewith, and instituted for the purpose of 
carrying out some of the known objects of the munici- 
pality, is a corporation created for municipal purposes ; 
but in the opinion on a motion for a rehearing, after 
citing the provisions of the Constitution, this language 
is used: ‘“* From these provisions it is manifest that 
the Legislature is prohibited from creating any sort of 
corporation by special act except such as are for munici- 
pal purposes. A corporation for municipal purposes is 
either a municipality, such asa city or town, created 
expressly for local self-government, with delegated 
legislative powers; or it may be a subdivision of the 
State for governmental purposes, such as a county, a 
school or road district, etc. These subdivisions are 
sometimes called ‘quasi corporations,’ but they are 
nevertheless corporations within the meaning of the 
Constitution. It was therefore eminently proper in 
framing the Constitution that there should be no ex- 
press or implied prohibition against creating such sub- 
divisions or quasi corporations, for municipal pur- 
poses. The phrase ‘ municipal purposes’ was intended 
to embrace some of the functions of government, local 
or general; and no corporation, not exclusively de- 
signed for this end, can be properly denominated a 
corporation for municipal purposes.’’ And again: 
“ The aim of the Constitution was to prevent the crea- 
tion of corporations by special legislation, except for a 
particular purpose. In framing this prohibition it was 
necessary to exclude the idea that quasi corporations 
or subdivisions of the State for municipal purposes 
were to be embraced among the inhibited acts of the 
Legislature. No language could have expressed this 
more clearly than the phrase ‘except for municipal pur- 
poses,’ as used in the Constitution.’’ We have not over- 
looked the cases of Low v. Mayor, etc., 5 Cal. 214, and 
San Francisco v. Water Co.,48 id. 493,cited by counsel for 
plaintiff, but we do not think they conflict with the 
doctrine we are attempting to announce. In the 
former the court held that a private corporation, or- 
ganized to run steamboats, with one of its termini in 
the city of Marysville, was not a corporation created 
for municipal purposes, so that the Legislature could 
authorize the city to subscribe for its stock; and in 
the latter it was held that the Legislature could not 
confer on a private corporation by special act the right 
or duty to supply the city of San Francisco with 
water. The purposes and powers of the Port of Port- 
land are all public, political or governmental. It pos- 
sesses nove of the features of a private corporation. 
There is no stock to be subscribed. Its members are 
citizens, not stockholders. There is no acceptance 
necessary, and its powers and very existence are at 
the will of the Legislature. The sole object of the cor- 
poration is to so improve the Willamette and Colum- 
bia rivers at the city of Portland, and between that 
point and the sea, as to create and maintain a ship 
channel of a specified depth; and for this purpose it is 
given full power over these rivers, so far as the State 
can grant the same. There is no power to take tolls, 
or make profit of any kind. No private interests of 
any kind are granted or acquired. The highway 
to be created or improved belongs to the public, and 
is open to the whole public, to be used at will, 
and with such means of navigation as taste, pleas- 
ure or convenience may dictate. No one questions 
that the establishment and improvement of high- 
ways and the opening facilities for access tu market 








are within the governmental powers of every State or 
Nation, and that among the most important of these 
highways are to be classed navigable rivers. Thege 
things are necessarily done by law. The State may 
directly levy taxes to improve such highways, or it 
may apportion and impose the duty, or confer the 
power of assuming it, upon the municipal divisions of 
the State, or create a municipal division locally bene. 
fited for that express purpose. These municipal cor. 
porations or divisions exist only for the convenient 
administration of the government. Such organiza. 
tions are instruments of the State to carry out its will. 
When they are authorized to levy a tax or appropriate 
its proceeds, the State is doing through them indi- 
rectly what it might do directly. The rivers placed 
under the control of this corporation are not only 
navigable, but are the great convenient highway, not 
only of this State, but largely of the entire north-west, 
The only powers conferred upon the Port of Portland, 
except the necessary incidental powers of holding the 
property and making the contracts necessary to carry 
out the main purpose, are the coutrol and improve- 
ment of this public highway, and the levy and collec- 
tion of taxes therefor. The Port of Portland, and the 
commissioners who exercise its powers, are nothing 
more than the agents of the State, delegated to exer- 
cise one of its highest prerogatives — the taxing power 
—in carrying out one of its best known and recognized 
objects and most important duties—the improvement 
of a great and important public highway. 

It is also contended that this act is unconstitutional 
as being in violation of section 32, article 1 of the Con- 
stitution, providing that ‘‘all taxation shall be equal 
and uniform.’’ Counsel for plaintiff admits the gen- 
eral rule that a tax is not unconstitutional for lack of 
uniformity, when levied for local purposes, if it is 
equal and uniform throughout the taxing district; but 
his contention is, that to authorize the Legislature to 
lay a tax upon one district or subdivision of the State 
ulone, the purpose for which itis laid must not only be 
public, but as regards the people of such district or 
subdivision, it must also be local. This is admitted by 
counsel for respondent to be the correct rule, but he 
contends—and, we think, correctly—that the power of 
taxation here under consideration is not subject to ob- 
jection under this rule. It is a fact of which this court 
will take judicial knowledge, that the Port of Port- 
land, a district which is now the city of Portland, is 
the commercial metropolis of the State of Oregon, if 
not of the whole Pacific north-west. It is the center 
of trade and commerce for a vast section of country, 
simply because here the commerce of land and sea 
meet, and through this city the country trades with 
the world at large. It holds communication with the 
sea, the great highway of commerce, by the Willa- 
mette and Columbia rivers, and can only retain its 
commercial supremacy, by the maintenance in these 
rivers of a ship canal of sufficient depth to enable the 
largest sea-going vessels to find anchorage at its 
wharves. Its present prosperity is due to the fact that 
it is a center of trade and commerce, which it would 
not be were these rivers closed, and which in all proba- 
bility it will not remain if the improvement contem- 
plated is not made. It is not surrounded by any fer- 
tile farming districts, rich mines or vast forests, to 
make it a local center, but depends entirely upon its 
trade and commerce. Counsel has well said: “ That 
the maintenance of this great commercial center at 
this point is of advantage to the whole State is wit- 
nessed by the fact that it does its business here. That 
any thing that will cheapen the handling of what the 
country exports and imports will be a benefit to all is 
a self-evident fact, and leaves no doubt of the public 
interest in this improvement. But the public might 
find other centers of trade, or channels of export and 
import, presumably not so advantageous, or it would 
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pow use them, but still capable of use at need. But 
the center of trade and commerce, the Port of Port- 
jand, cannot go elsewhere. It must live or die here. 
In the public the interest is general—the improvement 
and maintenance of an advantageous channel of trade. 
To the metropolitan district, center of trade and com- 
merce, city, cities or what you will, embraced in the 
Port of Portland, the interest is one of life and death.” 
The people of the Port of Portland therefore will reap 
the principal benefit from the proposed expenditure, 
and it is not unconstitutional that they should bear 
the burden. As was said by Mr. Justice Strong in 
Railroad Co. v. County of Otoe, 16 Wall. 676: ‘The 
Legislature has the undoubted power to apportion a 
public burden among all the tax payers of the State, 
or among those of a particular section, if, in its judg- 
ment, those of a single section may reap the principal 
benefit from a proposed expenditure, as from the con- 
struction of a road, a bridge, an almshouse or a hos- 
pital.” It is not unjust therefore that they should 
alone bear the burden. This subject has so often been 
discussed, and the principles we have asserted so 
thoroughly vindicated, that it seems to be needless 
to say more, or even to refer at large to the decis- 
ions. 

It follows therefore that the act incorporating the 
Port of Portland is constitutional and valid, and the 
decree of the court below must be affirmed. 


STRAHAN, C. J., dissents. 


f 





THE CLITHEROE CASE. 

{Remarks of Mr. E. F. Turner, of London, at the late An- 
nual Meeting of the Incorporated Law Society, at Ply- 
mouth. } 

T seems clear on the authorities that the husband 

has been recognized in law to have a considerable 
amount of personal control over the wife, though the 
exact measure of that control has never, so faras Ican 
trace, been very precisely defined. In Bacon’s 
“Abridgement ” it is said that ‘‘ the husband hath by 
law power and dominion over his wife, and may keep 
her by force within the bounds of duty, and may beat 
her, but not in a violent or cruel manner; for in such 
case, if he but threaten to beat her outrageously, she 
may bind him to the peace by suing out a writ of sup- 
plicavit in Chancery for a divorce propler scevitium. 
* * * He hath by law a right to the custody of 
her, and may, if he think fit, confine her, but he must 
not imprison her.”” In Comyuns’ “ Digest ’’ (published 
in 1822) these propositions are somewhat toned down, 
whether merely in expression or because of modified 
legal views, I will not pretend to say. He puts it thus: 
“Ifthe wife squanders his estate or goes into lewd 
company, he may deprive her of liberty; otherwise 
not, * * * and in all proper cases he may use nec- 
essary coercion. But the court will not deliver a wife 
out of the hands of ber friends into the custody of her 
husband when it is clear that he has used her ill, and 
she actually swears the peace against him.’’ Now upon 
this exposition of the more ancient law I would ven- 
ture to make two general observations. The first is, 
that every proposition is laid down in such general and 
relative terms that it would be very easy in one sense, 
and very difficult in another, to say whether a par- 
ticular state of facts would fall within the limits of 
the husband’s powers or not. We may, I suppose, 
conclude that it is no longer lawful for a husband to 
beat his wife even in a cheerful and conciliatory way, 
and that we need not trouble to discuss that matter. 
But where is the line to be drawn in determining what 
coustitutes keeping a wife by force within the bounds 
of duty? How is it possible to confine without im- 





prisoning her? What proceedings fall within the act 
of squandering the husband's estate, and keeping lewd 
company? And what is ‘* necessary coercion in all 
proper cases ?’’ I remember years ago being consulted 
by « husband against whom a perfectly groundless suit 
for judicial separation, on the ground of cruelty, had 
been brought. He wasaspare man of mild presence 
and modest stature, who looked incapable, physically 
and otherwise, of doing harm to an average blue-bot- 
tle. When we came into the confidential relations of 
solicitor and client, I naturally asked him whether he 
had really done any of the ferocious acts alleged on 
the other side. His reply, delivered with immense 
emphasis, was, ‘** You should just see her,” and he then 
proceeded to dilate upon his wife’s physique and mus- 
cular powers, and her readiness to display them on 
the smallest provocation at his expense, in a manner 
that caused me to feel the deepest pity for him. 
Necessary coercion by the husband in that case would 
apparently have taken the form of hiring extraneous 
masculine assistance and a stretcher, while in another 
case it would be enough for the lord and master to de- 
sire bis shrinking spouse to go and sit in the back par- 
lor till further notice. The second observation [ 
would make is that the old law bears obvious traces to 
my thinking of the rude simplicity of very early times 
when men, who, be it remembered, made the laws, re- 
garded themselves as lords of the creation in every 
truth and women as their obedient, humble servauts, 
and when the general tendency was to magnify the 
physically strong and treat the weuk as of little ac- 
count. When we come to consider how this matterof 
personal control stands to-day, our thoughts turn first 
to the Matrimonial Causes Act, 1884, in which the 
court was deliberately deprived by Parliament of any 
power to say to husband or wife, ‘‘ You must cohabit 
with your wife or your husband or go to prison,” and 
next to the judgment of the Court of Appeal in the 
Clitheroe Cuse. The act does not, of course, touch di- 
rectly the general question of marital control, but it 
dealt, in my opinion, a staggering blow to the whole 
fabric of that control, because, if when a wife leaves 
her husband deliberately, and he asks the court to as- 
sist him, the court can only make a decree which is 
absolutely impotent as to any practical results except 
in so far as it may be followed by the exercise of a 
very partial and wholly collateral power over the 
wife’s separate means, or may be used as a stepping 
stone to separation on the ground of desertion, it 
seems to me to follow as an a fortiori proposition that 
he cannot logically be allowed to possess any very ex- 
tensive powers over his wife’s liberty of action him. 
self. And then as to the Clitheroe Cuse, what has that 
decided? It has decided, first, that he cannot take 
his wife’s person by force where she refuses to live with 
him, and uext, that. he cannot restrain her of her 
liberty until she is willing to render him conjugal 
rights. Now the facts of thut case were certainly re- 
markable and they unquestionably influenced power- 
fully the minds of two, at least, of the learned judges 
of the Court of Appeal. The spectacle of three men 
seizing hold of a lady as she comes out of church, forc- 
ing her into a fly with her legs sticking out of the open 
door, shoving those recalcitrant members inside the 
vehicle, removing their owner to a barricaded: house, 
and there standing siege against her relatives, is cer- 
tainly not an edifying one to contemplate; nor is my 
simple mind able to grasp the distinction between 
“confining ’’ and “ imprisoning "* a wife. Much com- 
ment,has been made upon this case, but I humbly ven- 
ture to think that it was rightly decided and to 
prophesy that it will never be disturbed either by Par- 
liament or the House of Lords, though I also think 
that it accentuates some inequalities of the law ope- 
rating unfairly against the husband under the insensi- 
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to the extent of his powers of control. I believe my- 
self that a confusion of ideas is at the bottom of the 
outcry that has been raised over this Clitheroe Case. 
The court has not laid it down that a wife owes no 
moral obligatious to her husband, or that she is to be 
commended for leaving bim, auy more than it ex- 
presses approval where a son, rolling in riches, doles 
. out for the support of his beggared father the exact 
sum that the poor laws require him to pay. It only 
declares that the husband may not vi et armis capture 
and imprison his wife. Surely the duties of a wife to 
her husband and children must of necessity stretch 
far beyond the area within which any compulsory le- 
gal powers of enforcing the performance of them can 
reasonably be claimed by the husband. Brother should 
forgive brother seventy times seven, but where is or 
can be the rule of law that obliges him todouso? Many 
and many a wife in England to-day is enduring cruelty, 
infidelity and neglect, until her cup is almost full, 
without a sign or murmur to the outside world, for the 
sake of her children, for the sake often of the very 
man who makes life a burden to her, for the sake of 
the duty which she has set herself steadfastly to fulfill 
at all costs. But where, I ask, is or ever can be the 
rule of law that shall prevent her from escaping this 
tyranny if she is minded to do so? And even if we put 
aside such cases as these and assume against the wife 
that she has nothing to complain of, that she is acting 
capriciously or under evil influences and is her own 
worst enemy when she tramples on her domestic ob- 
ligations, and is at the same time doing a cruel injus- 
tice to her husband, still I feel bound to say that it 
seems to me opposéd to the whole spirit of this age 
that the husband should be allowed to act as prose- 
cutor, judge, jury and turnkey in his own cause, or to 
put it more broadly, that any man should be permitted 
by law to capture or imprison (or pace Mr. Jackson to 
confine) any woman. To usein a very different sense 
to its original application a now celebrated phrase, I 
believe that in domestic home rule the game of law 
and order is upin so far as it has ever been permitted 
toa husband physically to cverce and restrain his 
wife's liberty, except perhaps in the vague aud unde- 
fined sense in which the Court of Appeal allow the 
possibility of his exercising a right of restraint where 
she proposed, for instance, to jump out of a window 
orin some other extreme case. It is hardly worth 
while even to mention the qualification except as 
sbowing how completely the doctrines which I have 
cited from Bacon and Comyns have been shattered. 
Then again, is the power, the supposed loss of which 
has lately been made the subject of so much bewail- 
ing, a very effective weapon after all? It is argued 
that the husband is placed in an exceptionally cruel 
position when his wife leaves him for no fault of his 
own and he cannot compel her tocome back. [ fully 
grant the hardship, but I fail to see that it is aggra- 
vated materially by the husband’s inability to use 
compulsion. Is force likely to avail where reason and 
persuasion fail? What would it profit a man to have 
the society of his wife if he can only obtain it by,luck- 
ing her up in his coal cellar? There are no doubt ex- 
ceptional cases in which the forcible removal of a wife 
from evil influences may be productive of good results 
in the gud, but speaking generally, it seems to me that 
where the husband is driven to force as his remedy he 
is in a sore plight as to any prospect of domestic bliss, 
and would gain neither love nor respect by using cver- 
cive measures. We must, I am convinced, take it as 
an accepted starting point that the wife is a free agent 
both as to her person and her property, and that her 
sense of duty, the natural submission of the weaker to 
the stronger vessel, the ties of children, and in many 
cases the very practical consideration that the husband 
is the bread-winner, constitute all the forces that he 
can bring into play. They are very powerful forces 





too, but they derive no strength from the law of Eng. 
land. On the other hand, as that law has relaxed the 
husbaud’s control over his wife’s persun and fortune 
bit by bit until legally it has left him nothing but the 
power to prevent her, if he is so disposed, and arrives 
in time, from jumping out of the window, it seems to 
me that it is high time to alter laws which have rested 
for their foandation on the assumption of a legal con. 
trol that no longer exists, and which may, perhaps, be 
appropriately described in an assembly of lawyers as a 
consideration that has become void. And these laws 
appear to me to be (1) The restrictions to which I 
have referred as hampering the right of recourse 
against a married woman's separate estate to answer 
her contract obligations; and (2) The liability of g 
husband in respect to his wife’s torts. I limit myself 
intentionally to these two points, because I take it 
that the wife's right to pledge her husband’s credit 
while they are living together rests wholly on the doc- 
trine of her supposed agency; and that when she 
chooses to go away from him of her own accord, she 
cannot pledge his credit, even for necessaries. It fol- 
lows that her freedom of action cannot be used by her 
to his injury in pocket under either :of these heads, 
and therefore that there is no grievance of the hus- 
band to redress, at all events, no grievance turning 
on the particular aspect of the relations of husband 
and wife to which I have addressed myself in this 
paper. The question whether in the widest and most 
general sense, and apart from such inequalities as I 
have alluded to, our marriage laws as they stand are 
on the whole as beneficial to the community as any 
that can be devised is far too complex for me to at- 
tempt to discuss it within any limits of time that I can 
reasonably ask for at this meeting. There are those 
who would draw the matrimonial bonds tighter, and 
those who would loosen them. There are those again 
who would give the husband supremacy in all things, 
and those who would make the wife his equal in all 
things. And around this, as around all other difficult 
problems, hover the noble army of crotchet-mongers 
who declare loudly from their house-tops that they 
possess the one and only true solution of all difficulties, 
For my own part I will only say that all the panic cries 
over all the Clitheroe Cases in the world will not cause 
me to believe in the wisdom of any attempt to uproot 
by act of Parliament social institutions that have 
gradually been moulded in harmony with the tradi- 
tions and habits of our national life. I should as 
soon believe in the efficacy of an act which should lay 
down as a proposition of law that people who marry 
are to live happily ever afterward, or that the number 
of their children is to be regulated according to ascale 
of income of the parcnts, set out in a schedule to the 
statute. Marriages happy and miserable, suitable and 
the reverse, will be contracted till the end of time, 
und where they are miserable and unsuitable, troubles 
and complications of the most deplorable kind, such 
as are ouly too familiar (professionally I mean, of 
course) to those present here, will continue to follow 
as certainly as night follows day, and not a bit more 
or less will this be so because of the decision of the 
Court of Appeal in Regina v. Juckson, or of any pos- 
sible alteration of the law as there laid down. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CRIMINAL LAW—INSANITY.—The third error is that 
of giving the third iustruction to the jury of the 
court’s own motion, as follows: ‘‘ Something has been 
said in the instructions about insane delusions. It is 
not every delusion that can be considered an insane 
delusion. The delusion must be of such a character, 
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that if things were as the delusion imagined them 
to be, they would justify the act springing from the 
delusion. To illustrate: Ifa person be under the in- 
sane delusion that he is the Almighty himself, or is 
directly commissioned or commanded by the Almighty 
himself to shoot a particular person that the Almighty 
has decided must be shot, and is moved by such delu- 
sion alone to do the shooting, that would be an insane 
delusion, because, if true, it would justify the shoot- 
ing. But if a person be under the delusion that some 
man has done him a mean trick, and that he ought to 
beshot for it, and the delusion moves the person to 
shoot the man, that is no excuse on the ground of in- 
save delusion, because, if the fact had really been that 
the man had done the person a mean trick, just imag- 
jned, it would not justify the shooting. An insane 
delusion is like a waking dream; the subject can 
neither be reasoned into nor out of it. It may throw 
some light on the application of the subject to this 
ease to consider whether a conviction in this case 
would have a tendency to prevent a repetition of such 
acts.” It is argued for the prisoner that his is not a 
case of insanity where the delusion played any part; 
and that the instruction that the criminality of the 
act depended upon where the delusion originated and 
tended to—if from the Almighty, it would not be 
criminal, but if from the evil one, it would bea crime 
is erroneous reasoning; and that the instruction must 
not only state the propositions of the law correctly, 
but they must apply to the case on trial. Marion v. 
State (Neb.), 29 N. W. Rep. 911. Itis to be observed 
from the record that the ninth instruction requested 
by the prisoner’s counsel at the trial, and given by the 
court to the jury, was “‘that the law recognizes par- 
tialas well as general insanity; that a person may be 
insane upon one or more subjects, and sane as to 
others; that he may be laboring under a mental delu- 
sion upon some particular matter, or regarding a par- 
ticular person, and generally sane upon all other sub- 
jects; and that the law made no difference, as regards 
the guilt of the party charged, whether the act charged 
was produced by general insanity or by mental delu- 
sion regarding some particular subject or person.”’ It 
isbelieved that the court stated a recognized rule of 
law, that the delusion must be of such a character, 
that if the conditions and things were such as imagined 
by the deluded party or person to be, they would jus- 
tify the act springing therefrom. The third instruc- 
tion was given in explanation and supplementary to 
the ninth instruction above stated, as requested by the 
prisoner, and is not without authority. The English 
judges answered to a parliamentary committee on the 
special topic of insane delusion “that if the person 
labors under a partial delusion only, and is not in 
other respects insane, we think he must be considered 
inthe same situation, as to responsibility, as if the 
facts with respect to which the delusion exists were 
ral. If under the influence of his delusion, he sup- 
poses another man to bein the act of attempting to 
take away his life, and he kills that man, as he sup- 
poses, in self-defense, he would be exempt from pun- 
fahment; but if his delusion was that the deceased 
had done a serious injury to his character and fortune, 
and he killed him in revenge for such supposed injury, 
he would be liable to punishment.’? 1 Whart. Crim. 
law, § 37. In the case of Com. vy. Rogers, 7 Mete. 
(Mass.) 500, Chief Justice Shaw held that ‘‘ monomania 
May operate as an excuse for a criminal act when the 
delusion is such that the person under its influence 
hasa real and firm belief of some fact not true in it- 
telf, but which, if true, would excuse his act; as where 
the belief is that the party killed had an immediate 
<u upon his life, and under that belief the insane 
man kills in supposed self-defense. A common in- 
stance is where he fully believes that the act he is do- 





ingis done by the immediate command of God, and 


he acts under the delusive, but sincere, belief that 
what he is doing is by the command of a superior 
power, which supersedes all human laws and the laws 
of nature.’’ See Hadfield’s Case, 27 How. State Tr. 
1282; Steph. Dig. Crim. Law, 160. This is the same 
instruction given in the present instance. The closing 
words of the third instruction of the court are those 
which counsel complain most bitterly of, that “it may 
throw some light on the application of the subject to 
this case to consider whether a conviction would have 
a tendency to prevent a repetition of such acts.’”” And 
counsel proceeds to argue that if ‘‘the court believed 
there was evidence of insanity, as shown by the in- 
structions given, then it mattered not, if the defend- 
ant was insane, whether he would or would not com- 
mit the offense instanter upon the first opportunity; 
there could be no conviction.’’ This reasoning is 
wrong. It isnot to be inferred from the instructions 
of the court that the prisoner was insane, or was de- 
luded into the crime with which he was charged by a 
diseased imagination. That fact was for the jury to 
find from the evidence; and however weak that evi- 
dence as to insanity and delusion might be, would his 
conviction, under the circumstances, tend to prevent 
a repetition of such acts? It was an abstract proposi- 
tion in moral economy to be considered by the jury, 
in its relation to the prisoner and in his relation to the 
public, and we can see no prejudicial error in the 
proposition. It at least is suggestive of doubt as to 
the propriety of conviction. Neb. Sup. Ct., June 30, 
1891. Thurman vy. State. Opinion by Cobb, C. J. 





CRIMINAL LAW—LARCENY—INTOXICATION AS A DE- 
FENSE.—In a trial for larceny, where there was evi- 
dence that the defendant was intoxicated when the 
property was taken, it was error to refuse to charge 
that if the defendant was so intoxicated when he took 
the property as not to form a specific intent to take or 
not to take it, the jury may consider such condition 
in determining whether the taking was with intent to 
deprive the owner of it, or to appropriate it to defend- 
ant’s own use. While, as a general proposition, volun- 
tary drunkenness neither excuses nor palliates an of- 
fense, yet its excessiveness may produce such a mental 
condition as to render the intoxicated person incapa- 
ble of forming or conceiving a specific intent or pur- 
pose. Fonville v. State (Ala.),8 South. Rep. 688. When 
the offense consists of an act committed with a par- 
ticular intent—when a specific intent is of the essence 
of the crime — drunkenness, as affecting the imental 
state and condition of the accused, becomes a proper 
subject to be considered by the jury in deciding the 
question of intent. Extracts from a few of the au- 
thorities will suffice to illustrate the reasons for and 
the application of the doctrine. In People v. Walker, 
38 Mich. 156, Cooley, J., says: ‘‘ While it is true that 
drunkenness cannot excuse crime, it is equally true, 
that when a certain intent is a necessary element in a 
crime, the crime cannot have been committed when 
the intent did not exist. In larceny, the crime does 
not consist in the wrongful taking of the property, 
for that might be a mere trespass, but it consists in the 
wrongful taking with felonious intent; and if the de- 
fendant, for any reason whatever, indulged no such 
inteht, the crime cannot have been committed.’’ In 
Swan v. State, 4 Humph. 136, it is said: “Although 
drankenness, in point of law, constitutes no excuse or 
justification for crime, still, when the nature and es- 
sence of a crime is made by law to depend upon the 
peculiar state and condition of the criminal’s mind at 
the time, and with reference to the act done, drunken- 
ness, as a matter of fact, affecting such state and 
condition of the mind, is a proper subject for consid- 
eration and inquiry by the jury. The question in such 
cases is, what is the mental status?” The decided 
weight of authority sustains the doctrine that evidence 
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of the condition of the accused, though caused by vol- 


untary drunkenness, is receivable, and may be consid- 
ered by the jury in determining the question of intent. 
State v. Bell, 29 Iowa, 316; Wood v. State, 34 Ark. 
341; Rogers v. State, 33 Ind. 543; People v. Harris, 29 
Cal. 678; 4 Am. & Eng. Enc. Law, 712. Charges as to 
this doctrine should, when necessary, be accompanied 
by such explanatory instructions as will prevent its 
misapplication by juries. Partial intoxication will 
not avail to disprove the specific intent. It must be 
of such character and extent as to render the accused 
incapable of consciousness that he is committing a 
crime; incapable of discriminating between right and 
wrong—stupefaction of the reasoning faculty. There 
being some testimony tending to show that defendant 
was drunk, he had aright to have the jury pass upon 
its credibility and sufficiency to prove that he was so 
drunk as to be incapable of forming the specific intent 
to steal. King v. State (Ala.), 8 South. Rep. 856. Ala. 
Sup. Ct., June 25, 1891. Chatham v. State. Opinion by 
Clopton, J. 


EvIDENCE—RES GEST.—Declarations of deceased, 
made five minutes or more after the accident, not 
spontaneously, but in answer to the question of how 
it happened, and not illustrating or explaining or re- 
ceiving support from the transaction itself, do not 
form part of the res geste. To determine when decla- 
rations relating to a transaction form part of the res 
geste often requires nice discrimination. As a gen- 
eral rule, approximating definiteness as nearly as prac- 
ticable, it may be said that when the declarations are 
the natural outgrowth of the transaction, sponta- 
neously expressed, are so nearly coincident in point of 
time with the main fact as to serve to illustrate and 
explain it, they are admissible on the principle that 
the declarations and the main fact constitute one 
transaction. In Railroad Co. v. Hawk, 72 Ala. 112, it 
was held not permissible for a witness to testify to the 
statements of the engineer, made a few minutes after 
the plaintiff had been hurt, in answer to a question by 
the conductor. Itissaid: ‘*The time—a few min- 
utes—does not appear to be so proximtte to the main 
transaction nor are the declarations made otherwise 
so clearly connected with it as an elucidating circum- 
stance, as to justly authorize the conclusion that 
they are not merely narrative of a past occurrence, 
which, at the moment, was finished and completed.”’ 
The same application of the general rule was made in 
Railroad Co. v. Womack, 84 Ala. 149. The declara- 
tions of the deceased, testified to by the witness Teas- 
ley, do not come within the rule of admissibility. 
They were made five minutes or more after the collis- 
ion; were not spontaneously made, but in answer to 
the question ‘‘how it happened,” propounded by 
some one present, after a conversation with the wit- 
ness as to the extent of his injury; and do not illus- 
trate or explain or receive support from the transac- 
tion itself, unless it be as to his supposition that it 
happened from the carelessness of Hackett in not hav- 
ing out a flagman, which supposition would not have 
been competent evidence had the deceased lived and 
testified for himself. Also that part of the declara- 
tions to the effect that he did not know there was not 
a flagman out has the appearance of an excuse for, his 
being on the hand-car. The declarations should have 
been excluded. Ala. Sup. Ct., June 26, 1891. Rich- 
mond & D. R. Co. v. Hammond. Opinion by Clop- 
ton, J. 


INSURANCE—CHANGE OF BENEFICIARIES.—Where a@ 
mutual benefit insurance policy provides that upon 
the death of the assured the sum mentioned will be 
paid to assured’s wife, as directed by the application, 
or to such person ‘‘as he may subsequently direct by 
change of beneficiary entered upon the record of the 
supreme secretary,” a mere delivery of the policy by 








‘the assured, after the death of the wife, to a third 


person, for the benefit of his son, is not a change of 
beneficiaries. The language used is too plain to be 
misunderstood, and we are not at liberty to supply 
new words, or to ignore the clear import of those em. 
ployed by the contracting parties. The intent to per. 
mit a change of beneficiary at the will of the assured 
is no more plainly declared by the preceding clause 
than is the manner of executing that intent by the ex. 
pression under consideration. The resolution to sub- 
stitute cun be enforced in but one way, viz., “by 
change of beneficiary entered upon the record,” ete, 
It will not do to say that the entry upon the record jg 
directory merely, or that it is of no special import- 
ance. This entry is an essential part of the substitu. 
tion, and the change is incomplete until it is made, 
Bac. Ben. Soc., § 307; Holland v. Taylor, 111 Ind. 121; 
Daniels v. Pratt, 143 Mass. 216; Society v. Lupold, 101 
Penn. St. 111; Stephenson v. Stephenson, 64 Lowa, 534; 
Coleman v. Knights of Honor, 18 Mo. App. 189; In- 
surance Co. vy. Miller, 13 Bush. 489; Eastman v. Asgo- 
ciation, 62 N. H. 555; Hellenberg v. District No. 1,% 
N. Y. 580. The delivery of the certificate to appellant 
by McHatton was no compliance with the mode pre- 
scribed for effectuating a change of beneficiary. While 
it may be indicative of the intent of McHatton at the 
time, it was not the method agreed upon for the dee- 
laration of that intent. We cannot accept the view 
that this provision was inserted in the certificate ex- 
clusively for the protection of the association. It is 
doubtless a matter of importance to such societies that 
their books show all changes in this respect. But itis 
more important to the assured that some record of 
the kind be kept, in order that his wishes in the prem- 
ises may not, after his death, be defeated. And ob 
viously the beneficiary is profoundly interested in hav- 
ing such definite and reliable record evidence of his 
ownership. It would be a dangerous precedent were 
we to hold that the designation of the change of bene- 
ficiary by entry upon the books of the company is not 
imperative. Disregard of the prescribed mode of sub- 
stitution would tend to frustrate the wise and benevo- 
lent object to which these societies owe their exist- 
ence. And if such changes could be made simply by 
delivery of the certificate, accompanied with oral dec- 
larations, any relative or dependent who might become 
possessed of the instrument would have it in his power 
to nullify the purpose of the deceased donor, and de- 
prive the true donee of the bequest. If McHatton de 
sired to have his son receive all of the insurance fund, 
notwithstanding his remarriage, it was only necessary 
for him to comply with the plain language of the cer- 
tificate. His failure in this regard, coupled with the 
decease of the beneficiary named, left the fund with- 
out any designated owner. Equity occasionally aids 
an attempted but uncompleted change of beneficiary. 
If the assured has done his part toward perfecting the 
substitution in accordance with the method pre- 
scribed, but owing to circumstances over which he has 
no control, the change is not entirely consummated 
at the time of his death, equity will sometimes treat 
the substitution as complete. Bac. Ben. Soc., §§ 308, 
310, and cases cited. But it is an essential prerequisite 
to the interposition of equity that the assured bas in 
good faith attempted to comply with the prescribed 
mode of substitution. McHatton made no effort to do 
this. It does not appear that he communicated, orally 
or in writing, to the secretary, or to any other officer 
of the association, a desire to have the proceeds from 
the risk paid to his son, or that he otherwise sought to 
secure the proper entry in the association’s books. 
Colo. Sup. Ct., July 3, 1891. Rollins v. McHatton. 
Opinion by Helm, C. J. 


INSURANCE — MISDESCRIPTION IN FIRE POLICY.—A 
misdescription of the land on which property insured 
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STS — 
js situated will not of itself prevent a recovery in case 
of loss of the property by fire, nor is it necessary to 
reform the policy to entitle the assured to recover. 
The precise question here involved was before this 
court in Insurance Co. v. Schreck (Neb.), 43 N. W. 
Rep. 341, and it was held that the variance was not 
material. The agreement in a policy is to insure cer- 
tain property of a party—such as the house in which 
he and his family reside, a barn on his farm, or a ware- 
house forthe storage of produce, or as in this case, 
certain personal property. A misdescription of the land 
on which any of these are situated will not defeat a 
recovery in case of loss by fire, because the court looks 
at the real contract of the parties, which was to insure 
certain property of the policy-holder. The fact that 
such property was on a particular section — as section 
16 instead of 17—cannot, of itself, affect the risk, and 
would not render the policy void. Neb. Sup. Ct., June 
2, 1891. Phenix Ins. Co. v. Gebhard. Opinion by 
Maxwell, J. 


OFFICE — APPOINTMENT — CONSTITUTIONAL LAW.— 
Since the office of State supervisor of oil inspection is 
not an administrative office, and the duties to be per- 
formed pertain purely to the police, the office may be 
filled by uppointment, and as the appointment is not 
provided for in the Constitution of Indiana, article 15, 
section 1, providing that “all officers whose appoint- 
ments are not otherwise provided for in this Consti- 
tution shall be chosen in such manner as now is, or 
hereafter may be prescribed by law,’’ the Legislature 
may confer on the State geologist the right to make 
the appointment. In this case we are met squarely 
with the question as to whether the General Assembly 
possesses the power to confer on the State geologist 
the legal right to appoint to the office involved in this 
suit. If it possesses such power, the judgment of the 
Circuit Court must be affirmed; otherwise it must be 
reversed. The solution of the question presented for 
decision depends upon the nature of the office, and the 
construction to be placed upon this provision of our 
State Constitution. The office is not an administra- 
tive State office, whose incumbent is charged with the 
administration of a separate department of the State 
government. The duties to be performed are such as 
pertain purely to the police. Itis an office therefore 
which may be filled by appointment, and as the ap- 
pointment of the incumbent is not provided for in the 
Constitution, the case falls clearly within the provis- 
ions of section 1, article 15. That section applies to 
such officers only as may be appointed, and for whose 
appointment no provision is made in the-Constitution. 
As the incumbent to the office in question may be ap- 
pointed, and as no provision is made in the Constitu- 
tion for his appointment, the General Assembly has 
the power to provide by law for the manner of his se- 
lection. It has the power to provide that such office 
shall be filled by popular election, or that it shall be 
filled by appointment. While the appointment to of- 
fice is, generally, the exercise of an executive or ad- 
Winistrative fanction, we do not think it must, of 
hecessity, be made by the chief executive; for by the 
terms of section 1, article 3 of the Constitution, the 
executive department of the State includes the admin- 
istrative. Of course, it was not the intention that any 
administrative State officer should perform any duty 
properly and necessarily belonging to the governor of 
the State; but it was, we think, the intention that 
such officers should have the power to perform such 
duties as should be required of them by law, in the ad- 
Ministration of the State government, where such re- 
quirement in no wise conflicted with the powers dele- 
gated to the governor alone. The appointment to of- 
fice being geuerally the exercise of an executive or 
administrative function, the power must be conferred 
Upon some executive or administrative officer; but 





the State geologist is an administrative State officer 
elected by the people. The appointment to the office 
in controversy here by the State geologist is certainly 
a manner or mode of selecting an officer for whose ap- 
poiutment no provision is made by our Constitution. 
Nor does such mode of selection in any manner in- 
fringe upon the prerogatives of the governor of the 
State. There are many appointments conferred by 
the Constitution upon the governor which can in no 
manner be effected by legislation. The rule upon that 
subject is stated by Judge Cooley in his valuable work 
on Constitutional Limitations, as follows: ‘‘The au- 
thority that makes the laws has large discretion in de- 
termining the means through which they shall be 
executed, and the performance of many duties which 
they may provide for by law they may refer either to 
the chief executive of the State, or at their option, to 
any other executive or ministerial officer, or even toa 
person specially designated for the duty. What can 
be definitely said on this subject is this: That such 
powers as are specially conferred by the Constitution 
upon the governor or upon any other specified officer, 
the Legislature cannot require or authorize to be per- 
formed by any other officer or authority; and from 
those duties which the Constitution requires of him 
he cannot be excused by law. But other powers or 
duties the executive cannot exercise or assume, except 
by legislative authority; and the power which in its 
discretion it confers, it may also, in its discretion, 
withhold or confide to other hands.’* Cooley Const. 
Lim. (6th ed.) 133. The office involved in this contro- 
versy does not belong to the class which must of neces- 
sity be filled by the governor; but it is an office created 
by statute, largely under the control of the Legislature 
whieh created it, and falls within the constitutional 
provision which confers upon the General Assembly 
the power to prescribe the mode or manner of select- 
ing its incumbent. State v. Hyde, 121 Ind. 120, distin- 
guished. Ind. Sup. Ct., June 18, 1891. State, ex rel. 
Yancey, v. Hyde. Opinion by Coffey, C. J. 


PLEDGE OF NOTE—RIGHTS OF PLEDGEE.— Where ne- 
gotiable promissory notes, pledged to an innocent 
holder to secure a pre-existing debt due from the payee 
to the pledgee, are subject to equitable defenses as be- 
tween the maker and payee, and are of a greater 
amount than the pre-existing debt, the recovery of the 
pledgee against the maker is limited to the amount of 
the pre-existing debt. This is the text of section 92, 
page 123, Coleb. Coll. Sec., and it is supported by many 
cited cases, notably that of Bank v. Hemingray, 34 
Ohio St. 381. It is said in that case: ‘If the pledgee 
sues the maker, the latter may attempt a complete de- 
fense, without incase of failure thereby incurring a 
liability to pay to the pledgee any thing in addition to 
the amount of the debt secured by the notes.”’ In this 
case we note the equitable defenses made by the plead- 
ings. It is true that, under the rulings of the trial 
court, the defendant in error was not allowed to show 
them, but he should have been permitted to have done 
so for the purpose of limiting the recovery of the bank 
to the amount of the pre-existing indebtedness of 
Brady tothe bank. 34 Ohio St. 381. The trial court 
finds that umount however, and also finds that there 
is a controversy between Brady and Blevins respecting 
said notes, and we regard these findings as sufficient to 
make the rule above stated applicable to the facts pre- 
sented in this record. This same rule applies in cases 
of fraud by the payee against the maker, or where there 
isa failure of consideration, or where the paper indi- 
cates the amount it can be pledged for, or where the 
paper is subject to equitable set-offs, or in cases of ac- 
commodation paper, or in cases of misappropriation 
between makers, payees or indorsers, and possibly in 
other cases. The trial court finds that the bank is an 
innocent holder for value of the notes sued upon, and 
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there is no doubt but that the bank taking these notes 
under these circumstances is protected against equi- 
ties. 1 Dan. Neg. Inst., § 832, and the many authori- 
ties cited in the foot-note. Weapprehend that the de- 
gree of protection afforded the bank by reason of being 
a bona fide holder for value is measured by the extent 
of the pre-existing obligation. It is said in this same 
section: ‘* When it appears that the bill or note was 
acquired by the holder as collateral security for a debt 
he is entitled torecover upon it, but he is still limited 
to the amount of the debt, if there be a valid defense 
against his transferrer.”” This text is supported by the 
cases of Duncan vy. Gilbert, 29 N. J. Law, 527; Fisher 
v. Fisher, 98 Mass. 303; Stoddard v. Kimball, 6 Cush. 
469; Bank v. Chapin, 8 Metc. (Mass.) 40. Weare not 
aware that this question has ever been passed upon by 
this court, but we think that the doctrine that the 
pledgee cannot recover more than the amount of the 
debt of the pledgor is in accord with natural justice, 
and, while we hesitate to state that as arule, yet we 
do think that any other rule, or any exceptions to 
or limitation of this doctrine, ought not to be indulged 
in without great caution. It is true that cases can be 
found that hold that the pledgee can recover the full 
amount expressed by the face of the collateral paper, 
without reference to the amount of the debt secured 
thereby, where noneof the limitations heretofore re- 
ferred to exist; but without aspecial examination of 
them, we expect that it will be found that in such 
cases the payee and indorser are parties as well as the 
holder and maker, or else that none of the questions 
that affect the bona fides of the pledgee, or the equities 
between maker and payee, were raised by the plead- 
ings. Be that as it may, upon the question now be- 
fore us, and under the circumstances surrounding it, 
we recommend that the judgment of the District 
Court of Dickinson county be affirmed. Sup. Ct. Kans., 
June 6, 1891. Farmers’ State Bank of Solomon City v. 
Blevins. Opinion by Simpson, C. 


Usury—PAYMENT—ACTION TO RECOVER.—Where a 
debtor has paid a note tainted with usury he cannot 
maintain au action to recover the usurious interest. 
The meaning of the statute is that the plea of usury 
can only be set upin asuit upon the usurious contract. 
‘The borrower can refuse to pay, and when action is 
brought against him he can plead his defense. He 
cannot pay the usurious interest and then turn around 
and recover it back. Security Co. v. Aughe, 12 Neb. 
504; Latham v. Association, 77 N. C. 145; Woolfolk v. 
Bird, 22 Minn. 341; Quinn v. Boynton, 40 lowa, 304; 
Phillips v. Gephart, 55 id. 396; Ransom v. Hays, 39 Mo. 
448; Rutherford vy. Williams, 42 id. 18; Spurlin v. 
Millikin, 16 La. Ann. 217; Dickerson v. Association, 
89 N. C.37; Hadden v. Innes, 24 Hl. 381; Perkins v. 
Conant, 29 id. 184; Manny v. Stockton, 34 id. 306; Ram- 
sey v. Perley, id. 504; Nicholis v. Skeel, 12 Iowa, 300; 
Reinback v. Crabtree, 77 Ill. 182. * * * While the 
courts of most of the States hold that, where usurious 
interest has been paid, it may be recovered, it will be 
found that the cases in which such holdings have been 
made arose under statutes which either expressly state 
or clearly imply that an action may be brought by the 
borrower to recover usurious interest paid. It is obvi- 
ous that decisions, under statutes materially different 
from ours, are wholly inapplicable to the case now be- 
fore the court. It is conceded by counsel for plaintiff 
that, if a recovery of usury can be had in this case, it 
must be under the common law. Usury is a creature 
of the statute, and it prescribes the remedy, and that 
is by pleading it as a defense in an action upon the 
usurious contract. Where a statute gives a right 
that did not before exist, and prescribes a remedy for 
the enforcement of the same, that remedy is exclusive. 
If the Legi-lature had intended that usurious interest, 
voluntarily or involuntarily paid, should be collected, 











it would have so provided. [tis said that where a note 
without consideration, or where the consideration hag 
failed, has been transferred to an innocent holder for 
value before maturity, and the maker has been com- 
pelled to pay the note to such holder, the money may 
be recovered back by the maker from the original 
payee. Granted; but the right to recover in such case 
does not in any manner depend upon any provision of 
statute, but is conferred by the principles of the com- 
mon law, while a contract to pay interest in excess of 
the legal rate is made usurious by statute, which also 
prescribes the remedy. Clearly the two cases are not 
alike, and are not governed by the same rules. The 
maker of a negotiable note puts it in the power of the 
payee to transfer the note to an innocent purchaser 
before due, and thereby cut off the defense of usury. 
If the note has been transferred, the maker is without 
remedy, simply because the Legislature has provided 
none. Sup. Ct. Neb., June 30, 1891. Blain v. Willson. 
Opinion by Norval, J. 





NOTES. 


HAMMERSMITH solicitor, so it is stated by the 

Pall Mall Gazette, was so unfortunate as to have 
his orchard robbed by two small boys and large num- 
bers of unripe pears stolen therefrom. Upon the of- 
fenders being brought before Mr. Partridge, that 
worthy magistrate is stated to have sentenced each of 
them, not to any punishment known to the law of 
England, but to that of finishing the consumption of 
the unripe fruits in question, adding the expression 
of the hope that “they would make their stomachs 
uche.”” This is not a precedent we should wish to see 
followed.—Law Journal. 


One would scarcely have supposed that a solemn ju- 
dicial decision would be required to determine that 
coke is not coal, yet in the recent case of Fletcher v. 
Field, 60 L. J. Rep. M. C. 102, the question submitted 
for the consideration of the court was whether a con- 
viction for unloading coke between the hours of 10 
A. M. and 6 P. M. could be sustained under section 15 
of the Metropolitan Streets Act, 1867 (30 & 31 Vict., 
chap. 134), which provides that no ‘ coal shall be loaded 
or unloaded on or across any footway ’’ within the 
limits of the act between those hours. The court (Mr. 
Justice Smith and Mr. Justice Grantham) were of 
opinion that the magistrate was wrong in holding that 
coke came within the term * coal”’ as used in section 
15, and quashed the conviction. It is difficult to see 
how they could have come to any other conclusion. 
If the section were extended to coke, there seems to 
be no reason why it should not also be held to include 
wood and other articles.—Law Journal. 


In the early day, a certain judge was chief justice of 
Wisconsin. He was not—to say the least —considered 
the ablest man that God ever made, and it was notori- 
ous from his decisions, whenever he tried to write one, 
that he owed his elevation to fortuities other than ju- 
ridicial. He was a very small man, and well formed, 
and had above all, or rather below all, an extremely 
shapely foot. One of the associate justices, B., was a 
very large, ungainly man, awkward and homely, and 
to add to it all, had a club foot. He was the brains of 
the Supreme Bench however. One day in riding Cir- 
cuit, Judges A. and B. stopped at a wayside tavern, 
and were accommodated with one room with two beds 
in it. Each judge stretched himself on a bed and lay 
quietly, until Judge A., looking up, saw Judge B. look- 
ing intently at his (Judge A.’s) foot. “ What are you 
thinking about Brother B.,” said Judge A. ‘* Well, 
Judge A.,” said Judge B., “{ was thinking that if I 
had your foot, I would be almost willing to have your 
head.” 
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CURRENT TOPICS. 





HE subject of judicial pensions is one to which 
the Legislature of this State should give its at- 
tention. Whatever may be said in favor of pension- 
ing retired judges, there is no doubt that the people 
are heartily disgusted with the practice, and the 
system deprives the State of the experience and ser- 
vices of judges of which it might avail itself were it 
not that the popular prejudice stands in the way. 
Very few lawyers are elevated to the bench before 
the age of fifty. The full term of fourteen years 
brings the incumbent to the age of sixty-four. On 
another term he can serve but six years, and then 
he becomes entitled to a pension, which, if he 
should live to the age of seventy-eight, would 
amount to more than $57,000 in the case of a judge 
of the Supreme Court, and to $96,000 in the case of 
a judge of the Court of Appeals. So much money 
for doing nothing! the people say. There is little 
use in arguing to people to most of whom one year’s 
judicial salary is more than their savings for a life- 
time, that the pension is for what the judge has 
done. He has been well paid for that, they reply, 
and in most instances more than he could have 
earned at the bar. If he is in health at the expira- 
tion of his term, the judge generally goes back to 
practice, and from his experience, and from his pre- 
sumed influence in the courts, he generally finds a 
lucrative clientage awaiting him, and while he is 
reaping this harvest the windfall of the pension is 
dropping into his granary without toil and with cer- 
tainty and regularity. Such are the arguments of 
the horny-handed mechanic and the round-should- 
ered farmer, to whom life is a treadmill, condemn- 
ing them to constant and weary labor without ad- 
vancing them a foot. It must be conceded that 
these arguments are not destitute of plausibility, 


Especially must it be conceded that it seems not a | 


little incongruous to grant a pension to a judge on 
the theory that he has worn himself out in the pub- 
lic service, and in old age finds himself incapable of 
supporting himself by the practice of his profession, 
and yet see him quite actively engaged in the courts 
after his descent from the bench, and actually en- 
abled to get enhanced remuneration by reason of the 
judicial experience for which he has been so amply 
paid. Some of these valetudinarian judges remind 
one of Richelieu, who seemed at the point of death 
when in disgrace with his king, but speedily recov- 
ered his health and spirits when his pitying mon- 
arch promised him a renewal of his ‘‘ absolute 
power.” We will go so far as to say that if a judge 
Teturns to practice he ought to have no pension, 
Pensions are granted for disability, not for enhanced 
ability. If the ex-judge chooses to return to prac- 
tice, he does not need that the public should sup- 
port him. But the main and the practical objec- 
Vou. 44 — No. 14. 


tion to the pension system is that it deprives the 
State of the services of judges which it might oth- 
erwise have for several years. This is strikingly 
illustrated in the case of Judge Daniels, one of the 
most learned and experienced of the Supreme Court 
judges, and who has for many years probably done 
twice as much work as most of the other judges, but 
who at the age of sixty-seven or sixty-eight fails 
to receive the renomination which would be unani- 
mously accorded him if he could serve out the new 
term, or perhaps even if he could serve ten years of 
it. It is understood that this distinguished gentle- 
man announced that he would not take the pension 
if he should be renominated and re-elected — an in- 
direct species of bribery, which seems to come 
within the spirit if not within the letter of the doc- 
trine of the Bush case in the Court of Appeals. This 
kind of solicitation on the part of a candidate for 
the bench is undignified, and emphasizes the im- 
policy of the pension system when considered in 
view of the popular hostility to it. But it is a mis- 
fortune that the State should be deprived of the ser- 
vices of this eminent magistrate, even for so short a 
period as two or three years, and be compelled to 
resort to an untried and inexperienced man, simply 
because the pension bugbear stands in the way. A 
stronger example than this cannot be imagined. In 
the case of Judge Earl, of the Court of Appeals, 
peculiar circumstances preserved to the State the 
advantage of his eminent service for four years 
longer, in spite of the probabilities of the pension; 
but although he received a unanimous nomination, 
the popular vote showed the unpopularity of the 
system, and it is not probable that the experiment 
will be repeated in another case. We think it 
would be discreet to reduce the pension to four 
years, and to prohibit the recipient from practicing 
law during that period. This suggestion is made 
not because we are persuaded of the intrinsic injus- 
tice of the system, but because the people seem to 
be, and the effect of it is injurious. In connection 
with this subject, we may be allowed to express the 
admiration, which is probably felt by the entire bar 
of the country, of the conduct of those venerable 
justices of the Federal Supreme Court, who have 
for several years been entitled to retire on a pension, 
but who prefer to continue at the post of honor and 
duty, and by actual service earn the salary which 
they might so easily take as a pension. On the 
other hand, the bar do not forget the painful im- 
pression made by another justice of that court, who 
although totally disqualified from service by illness, 
and not in the slightest degree participating in the 
labor of the bench, failed for years to resign, and 
clung to the office until the length of his incum- 
bency entitled him to retire on the pension. Inthe 
case of our State judges it would seem that an al- 
lowance of a pension for four years, amounting in 





$28,000, and in the case of judges of the Court of 
Appeals to $48,000, should be sufficient. These 
sums are considerable, and when added to the re- 
spective sums of $72,000 and $120,000, which the 
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ten years’ service, would seen to be adequate and 
even generous for the service rendered. 


The American Law Review infers that Judge Car- 
penter dealt with General Butler in a “somewhat 
arbitrary ” manner in the matter of the alleged con- 
tempt. We have been clinging in terror to the edge 
of our desk for several months, and have even con- 
sidered the advisability of going down into the cellar 
until the passing of the cyclone, earthquake, tidal 
wave, volcanic eruption and general upheaving of 
the material universe, with which the General 
threatened to overwhelm, paralyze and exterminate 
the Judge on account of that unpleasantness. But 
the revulsion has not come off according to pro- 
gramme, and we are becoming somewhat skeptical 
of its occurrence. Perhaps the General will let him 
off with a flaying in his autobiography. That 
would be altogether the wiser way, for it would con- 
siderably enhance the interest of that performance, 
which one may safely prophesy will be unique in the 
realm of letters. The General’s threats and non- 
performance remind us of a singular passage in his 
military career. He persuaded the government and 
the leading military authorities that if they would 
allow him to explode a large quantity of gunpowder 
off Fort Fisher, occupied by the Confederates, it 
would demolish the fort and kill or paralyze the 
garrison, so that the Union forces would only need 
to step ashore and bury the dead and capture the 
living. Accordingly an old vessel loaded with two 
hundred and thirty-five tons of gunpowder was fur- 
nished him, and he exploded it close to the doomed 
fort. It went off with a mild puff, and did not so 
much as shake a Confederate eyelash. 


The Tribune man who writes about legal matters 
for the Sunday edition, in speaking of the relation 
of the editor of this journal with his “ substitute,” 
says ‘‘he is doubtless preparing the most concen- 
trated gall in which to dip his pen preparatory to 
writing his opinion of his substitute. Perhaps, 
most dreadful of all, he will write a ‘poem’ about 
the poor fellow, and thus completely and at once 
annihilate him.” If the editor were required to 
write a poem about that 7ribune man, he would call 
it a ‘“‘Dunciad.” If we were to print our rhymes in 
prose form, probably the critic could not object. 
Does the rhyme make it any worse? These fellows 
who are incapable of either rhyme or reason are nat- 
urally jealous of anybody who can combine the two. 


It is difficult for an Englishman to tell a story 
without spoiling it. So Mr. Percy Fitzgerald, 
quoted by Mr. Clark Bell, in the August Green Bag, 
contrives to spoil atime-honored ‘‘ chestnut,” which 
he attributes to Baron Maule, when he says: ‘‘In 
an unsavory case warning had been given, and all 
the women retired save a few strong-minded ones, 
who kept their places. ‘You may go on now,’ said 
the judge, ‘as all the ladies have withdrawn.’ ” 
What the judge really said was: ‘‘The decent 
women having withdrawn, Mr. Sheriff, you may turn 
the rest out.” 





The American Law Review has the following 
amusing and interesting remarks about Judge §id- 
ney Breese: 


‘* His reputation is made up of a number of ingredi. 

ents, like the reputation of Chief Justice Shaw—the 
general good quality of his work; its large quantity; 
his venerable appearance; the length of his beard; the 
fact of his having served a term in the United States 
Senate, and of having written a history of the State, 
When advanced in years, he was very sensitive about 
the matter of his age, and very few knew exactly how 
old he was. His age was at times a subject of dispute 
and controversy. He is said by Mr. Babb to have been 
born in Oneida county, N. Y., in 1800. He enjoys the 
distinction of having invented the celebrated doctring 
of ‘comparative negligence,’ peculiar to the Supreme 
Court of Illinois, and about which the court has wab- 
bled a great deal, until finally it has put it aside en- 
tirely, as we understand the result of its latest decis- 
ions. That doctrine as formulated by Judge Breese 
was: ‘Whenever it shall appear that the plaintiff's 
negligence is comparatively slight, and that of the de- 
fendant gross, he shall not be deprived of his action,’ 
This is distinctly opposed to the famous dictum that 
‘the law has no scales to determine, in such cases, 
whose wrong-doing weighed most in the compound 
that occasioned the mischief.’ Although the doctrine 
of the Supreme Court of Illinois has not been generally 
adopted in American jurisdictions, Judge Breese was 
right and other judges wrong. The law has the best 
pair of scales in the judgment of twelve average men, 
drawn from the community, and if those twelve men 
are left to themselves without being trammelled by 
legal technicalities, they will, in almost every case, 
mitigate the damages awarded to the plaintiff in pro- 
portion to his fault. The obtuse injustice of the pre- 
vailing rule is that, although both parties are at fault, 
one party must suffer all the loss. The well-known 
admiralty rule of dividing the damages in such cases 
rests on a much higher plane of conscience and 
equity.” 
We may have ventilated our opinion that very few 
great men ever had long beards; that these have 
generally been the mark of lunacy or fanaticism or 
vanity or commonplaceness, A mental review of 
the greatest and wisest men will satisfy one that 
these have generally had little or no beard. The 
Review is a little ambiguous, but we presume it does 
not intend to convey the impression that Shaw wore 
along beard. Our recollection is that he had none. 
In what we here say on this subject, let it be dis- 
tinctly understood that we intend no reflection on 
Lieutenant-Governor Jones’ historic moustache. The 
Review’s comments on the Judge’s age remind us of 
a similar sensitiveness on the part of judicial candi- 
dates for re-election in this State, when nearing the 
age of seventy. Some of them seem to have gone 
to Florida and drunk of Ponce de Leon’s fountain 
of perpetual youth, and even scout the estimate 
which they once put upon their own age in their 
filed certificates, In the case of some we would 
gladly set back the clock, as is done in the House of 
Representatives at Washington on the last night of 
the session, but what is writ is writ. We entirely 
agree with the Review on the point of comparative 
negligence. It is an equitable doctrine, and the 
ordinary rule is especially hard where the defend- 
ant’s negligence has induced that of the plaintiff, as 
is very often the fact. 
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NOTES OF CASES. 


N Dillaby v. Wilcox, Supreme Court of Errors of 
Connecticut, January 19, 1891, it was held that 

an oral agreement of a mortgagee of personal prop- 
erty to pay the taxes of the mortgagor, if the col- 
lector would not make a levy upon the mortgaged 
property, against which he had no lien, was a prom- 
jse to pay the debt of another, within the meaning 
of the statute of frauds. The court said: ‘‘ The 
second clause of the statute relates to the special 
promise of any person to answer for the debt, de- 
fault or miscarriage of another. An immense 
amount of litigation has arisen over its construction. 
It is impossible to reconcile the decisions which 
have been made under it. Almost any theory of its 
scope and meaning can find some case to support it. 
The most careful text-writers have acknowledged 
their inability to find any thing like uniform rules 
of construction in the conflicting decisions which 
have been rendered. It has even been stated that 
the law upon it is in a state of hopeless confusion. 
It is all the more satisfactory therefore that our own 
court seem, so far at least as the points involved in 
this case are concerned, to have found and adopted 
arule which has proved satisfactory — a rule which 
we think substantially settles the question before us. 
* * * In Packer v. Benton, 35 Conn. 343, it was 
held that ‘ where a person, not before liable, agrees 
to pay the debt of a third person, and as a part of 
the arrangement, the original debtor is discharged 
from his indebtedness, the agreement is not within 
the statute of frauds. Otherwise, if the original 
debtor continues liable.’ We shall quote somewhat 
extensively from that case, as the rule therein es- 
tablished has subsequently been applied in Pratt’s 
Appeal, 41 Conn. 191, and in Gridley v. Sumner, 43 
id. 16, and is, as already suggested, decisive of the 
case now before us. Judge Butler writes the opin- 
ion, and after contrasting the facts then before the 
court with those in Clapp v. Lawton, 31 Conn. 95, he 
says (page 349): ‘Here the contract was tripartite, 
between the debtor, a creditor and a third person; 
and it contemplated the discharge of the original 
debtor, and a new obligation by the third party to 
the particular creditor. Such new obligation and 
indebtedness is not within the statute of frauds, In 
Turner v. Hubbell, 2 Day, 457, the distinguished 
counsel for the defendant in error deduced from the 
cases which had then occurred under this branch of 
the statute, the following definition of the promise 
intended by it, to-wit, ‘an undertaking by a person 
not before liable, for the purpose of securing or per- 
forming the same duty for which the party for 
whom the undertaking is made is at the same time 
liable;’? and it was adopted by the court. With a 
single modification, that definition furnishes as per- 
fect a test as has ever been, or, we think, can be 
devised. * * * The foregoing definition may 
be modified therefore so as to read: ‘An undertak- 
ing by a person not before liable, for the purpose of 
securing or performing the same duty for which the 





party for whom the undertaking is made continues 
liable.’ Applying this test to the case in hand, it is 
obvious that the objection of the defendant ought 
not to prevail. It was the purpose and effect of the 
tripartite contract in question to discharge the orig- 
inal debtors in consideration of their giving up 
their property to the defendant, as well as to oner- 
ate the defendant in consideration of that dis- 
charge. * * * As the original debtors did not 
continue liable, an essential element of the test was 
wanting, and the contract was not within the stat- 
ute.’ In the case now before us all the essential 
elements of the test are present, and bring the 
promise within the statute. The case of Packer v. 


Benton does not discuss the questions which might * 


arise in that class of cases, where the defendant, for 
his own use and advantage, procures from the plain- 
tiff the surrender, release or waiver of a lien or se- 
curity which the latter holds for a debt due him, 
upon the promise to pay the debt. In such cases it 
has been held, in a large number of cases, that the 
promise is not within the statute, though the origi- 
nal debt is not discharged, on the ground that the 
transaction amounts to a purchase from the creditor 
of such lien or security for a price which is the 
amount of the original debt, and that the relin- 
quishment of the lien or security has inured to the 
defendant’s benefit. In the leading case of Fullam 
v. Adams, 37 Vt. 391, it is held that ‘a verbal prom- 
ise to pay the debt of another, where the original 
debt still subsists, is never legally binding, except 
where the promisor has received the funds or prop- 
erty of the debtor for the purpose of being so ap- 
plied, so that an obligation or duty rests upon him, 
as between himself and the debtor, to make such 
payment, whereby his promise, though in form to 
pay the debt of another, is in fact a promise to per- 
form an obligation or duty of his own.’ Poland, 
C. J., who writes the opinion, says (page 397) that 
the cases which decide that where a creditor holds 
a security and surrenders it to a third person, for his 
benefit, upon his promise to be answerable for the 
debt, stand really upon the same substantial princi- 
ple. It is stated in the text of the American and 
English Encyclopedia of Law, in loco, that in a 
large and increasing number of the States of the 
Union, the promise, although made upon a new 
consideration of benefit to the promisor, is held to 
be collateral, whatever the intent of the parties, if 
the original liability remains; and avery large num- 
ber of authorities are cited in support of the propo- 
sition. It is to be noticed, as illustrating the differ- 
ence in construction already alluded to, that in a 
recent case in New York (White v. Rintoul, 108 
N. Y. 222) it is stated, though under a semble, that 
a promise to pay a debt of another, antecedently 
contracted, where the primary debt still subsists, is 
original, and so valid within the statute of frauds, 
although not in writing, when it is founded on a new 
consideration moving to the promisor, and beneficial 
to him, and when by the promise he comes under an 
independent duty of paying, irrespective of the 
liability of the principal debtor. Curiously enough, 
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this intimation of an opinion — for it amounts to 
nothing more, as reported—is made in a case 
where the defendant was a creditor of a firm, and 
was secured by achattel mortgage. The plaintiff 
was the holder of two notes of the firm, which were 
nearly matured. The defendant disclosed the fact 
that he held the mortgage, and promised to pay the 
notes if the plaintiff would forbear for a time. It 
was held that the promise was within the statute. 
The court says: ‘ The plaintiff contends that the de- 
fendant had a direct personal interest in procuring 
a forbearance to sue the firm, which he explains in 
his brief by saying that ‘if the plaintiff pressed the 
collection of the notes, and did not wait till the 
then next summer, the defendant would lose his 
money, which had been loaned to the firm.’ But I 
do not discover a single fact in the case which tends 
to any such conclusion. * * * It was a fear 
without a foundation; astate of mind, and not a 
result of existing facts seen in their legal bearing. 
Delay on the part of the plaintiff is not shown to 
have been of the slightest consequence to the inter- 
est of the defendant.’ No more do we see in the 
case before us a single fact which shows that a levy 
by the collector, subject, as it must have been, to 
the mortgage, could have injured the defendant or 
the estate she represented. If she thought so, ‘it 
was a state of mind, and not a result of existing 
facts seen in their legal bearing;’ and the decision 
of the case from which we are quoting seems to un- 
mistakably favor her defense, though the dictum 
seems adverse. It is said in Browne on the Statute 
of Frauds, section 214e, that ‘the mere passing of a 
new and independent consideration between the 
plaintiff and defendant does not take the case out 
of the operation of the statute; and so far as some 
of the decisions depend upon the contrary, they can- 
not be regarded as law. Every contract of guaranty 
requires a consideration moving from the party to 
whom the guaranty is given. There can be no sen- 
sible distinction made between ‘ new and independ- 
ent’ considerations and any other considerations; 
and the general proposition that ‘a new and inde- 
pendent consideration, moving between the parties 
to the contract of guaranty,’ takes it out of the stat- 
ute, simply nullifies the statute. The distinction is 
between a merely valid consideration for the de- 
fendant’s promise of guaranty, and that transfer of 
value which creates an original obligation on the 
part of the defendant, the measure of which is, by 
the agreement of the parties, the defendant’s pay- 
ment of the third party’s debt.’ It was suggested 
that the promise relied on was an original undertak- 
ing. We cannot look upon it as such, within the 
proper meaning of that word. It is a new promise 
to pay the already existing debt of a third party. 
The court say in Mallory v. Gillett, 21 N. Y. 412: 
‘The words ‘original’ and ‘collateral’ are not in 
the statute of frauds, but they were used at an early 
day —the one to mark the obligation of a principal 
debtor; the other, that of the person who undertook 
to answer for such debt. This was no doubt an ac- 
curate use of language; but it has sometimes hap- 











pened, that by losing sight of the exact ideas repre. 
sented by these terms, the word ‘ original’ has been 
used to characterize any new promise to pay an 
antecedent debt of another person. Such promises 
have been called ‘original’ because they are new; 
and then, as original undertakings are agreed not to 
be within the statute of frauds, so these new prom- 
ises, it is often argued, are not within it. If the 
terms of the statute were adhered to, or a more dis- 
criminating use were made of the words not con- 
tained in it, there would be no danger of falling 
into errors of this description.’ Where the person 
undertaking to pay the debt of another receives 
property or funds of the debtor for the purpose, his 
promise is in no proper sense an undertaking to an. 
swer for the debt of another, but an undertaking to 
apply the property or funds to such payment. The 
undertaking becomes then an independent one, and 
the continuing obligation of the debtor becomes in 
a sense collateral to it. Whenever the new promise 
is merely collateral to the original debt, it must be 
in writing, whatever the consideration, and it re- 
mains collateral so long as the original debt still 
subsists as the principal debt.” 


In Goode v. Riley, Supreme Judicial Court of 
Massachusetts, May 19, 1891, parties being upon a 
lot made an oral contract of sale. The area was 
known by both, and one line was marked by a board 
fence. The deed made pursuant thereto called for 
one thousand and thirty-one square feet beyond the 
fence. Held, that the vendor might prove the orig- 
inal contract by parol evidence and have the deed 
reformed in accordance therewith. The court said: 
‘*The only question argued is raised by the defend- 
ant’s exception to the refusal of a ruling that if both 
parties intended that the description should be 
written as it was written, the plaintiff was not en- 
titled to a reformation. It would be a sufficient 
answer that the contrary is settled in this Common- 
wealth. Canedy v. Marcy, 13 Gray, 373, 377; Glass 
v. Hulburt, 102 Mass, 24, 34; Stockbridge Iron Co. v. 
Hudson Iron Co., 107 id. 290, 319; Wileox v. Lucas, 
121 id. 21; Johnson v. Taber, 10 N. Y. 319; Bush v. 
Hicks, 60 id. 298; Andrews v. Andrews, 81 Me. 337; 
May v. Adams, 58 Vt. 74, 78; Fuchs v. Treat, 41 
Wis. 404. In view of these among other cases, we 
shall not follow the elaborate argument which was 
addressed to us in favor of a different rule, but we 
will add a few words to explain our opinion some- 
what more fully. When both parties to a convey- 
ance have intended to describe a certain parcel of 
land identified by their senses, and by the words of 
their previous agreement, and have used words sup- 
posed by them to be apt for their purpose, but in 
fact describing that parcel, and something more, 
the full purport of all their acts, taken together, is 
only to convey the parcel intended; and yet that re- 
sult cannot be reached by way of construction 
merely, for you cannot prove a mere private con- 
vention between the two parties to give language 4 
different meaning from its common one. Waterman 
v. Johnson, 13 Pick. 261, 266, 267; Paine v. Woods, 
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108 Mass. 160, 170; Flynn v. Bourneuf, 143 id. 277, 
978; Millard v. Balley, L. R., 1 Eq. 378, 382; Shore 
y. Wilson, 9 Clark & F. 355, 565, 566; Drummond 
y. Attorney- General, 2 H. L. Cas. 837, 262, 863. It 
would offer too great risks if evidence were admis- 
sible to show that when they said five hundred feet 
they agreed it should mean one hundred inches, or 
that Bunker Hill Monument should signify the Old 
South Church. As an artificial construction cannot 
be given to plain words by express agreement, the 
same rule is applied when there is a mutual mistake 
not apparent on the face of the instrument. Since, 
then, the instrument must be construed to mean 
what the words would mean if there were no mis- 
take, evidence of the mistake shows that neither 
party has purported or been understood to express 
assent to the conveyauce asit stands. It is not nec- 
essarily fatal that the evidence is parol which is re- 
lied on to show that the contract was not made as 
it purports on the face of the document to have 
been made. There was a time when a man was 
bound if his seal was fixed to an instrument by a 
stranger and against his will. But the notion that 
one who has gone through certain forms of this 
sort, even in his own person, is bound always and 
unconditionally, gave way long ago to more delicate 
conceptions. See ¢.g., Wall v. Hickey, 112 Mass. 
171; McClurg v. Terry, 21 N. J. Eq. 225. So it is 
settled, at least in equity, that this particular kind 
of parol evidence — that is to say, evidence of mu- 
tual mistake as to the meaning of the words used — 
is admissible for the negative purpose we have men- 
tioned. And this principle is entirely consistent 
with the rule that you cannot set up prior or con- 
temporaneous oral dealings to modify or override 
what you knew was the effect of your writing. 
Batchelder v. Insurance Co., 1385 Mass. 449. But the 
effect of the evidence is not to show that no con- 
veyance was made. It is only to show that no con- 
veyance was made of part of the land embraced in 
the description. Obviously therefore it would be 
most unjust simply to rescind the whole transaction, 
and in order to do complete justice, the grantor 
who has used too extensive language should have a 
reconveyance to set his title right on the face of the 
instrument, for as things stand, a purchaser without 
notice could hold him to the words which he has 
used. Oross v. Bean, 81 Me. 525; O'Donnell v. 
Clinton, 145 Mass. 461, 463. If a purchaser were 
attempting to insert a parcel left out under similar 
circumstances, he would be met by the statute of 
frauds. But there is no such difficulty here. Glass 
v. Hulbert, 102 Mass. 24, 35.” 


—_>—__—— 


INNKEEPER—LIABILITY TO GUESTS—ONUS 
OF PROOF. 


ENGLISH COURT OF APPEAL, FEB. 6, 1891. 


MEDAWAR V. GRAND HoTet CoMPANY.* 
The plaintiff, after having travelled all night, went to the de- 
fendants’ hotel at an early hour in the morning, and 
asked for a bed room. He was told that he could not 








*8. C., 56 L. T. Rep. 851. 





have a rcvom, as the hotel was full, but that there was a 
room, engaged by people who would arrive during the 
day, which he might then utilize for the purpose of wash- 
ing and dressing. He wasshown up to this room, and 
his luggage (consisting of portmanteau, hat box and 
dressing bag) were taken up there. He washed and 
dressed in this room, opening his dressing bag for that 
purpose, and taking out of it and placing on the dressing 
table a dressing case. He then went down to the coffee 
room, had breakfast, paid for it, and went out, leaving 
his luggage in the room he had used, with the dressing 
bag open and the dressing case on the table. He did not 
return till late at night. In the meantime the persons 
who had engaged the room arrived, and the whole of the 
plaintiff's luggage was placed, just as it was, in the cor- 
ridor by the defendants’ servants. When the plaintiff 
returned at night he asked for his room, and was told he 
had none. Ultimately it was found that a room had been 
vacated since the morning, and the plaintiff’s luggage 
was brought from the corridor and placed in it, the plain- 
tiff’s name being then entered for the first time in the 
guest book of the hotel. The next morning the plaintiff 
discovered that jewellery had been stolen from an un- 
locked drawer in his dressing case. 

In an action against the defendants for the value of the 
jewellery: Held, that assuming the relation of inn- 
keeper and guest to have continued between the plaintiff 
and the defendants until the arrival of the other guests, 
the onus was upon the defendants to show that the loss 
occurred before the removal of the luggage to the cor- 
ridor, and consequently through the plaintiff's negligence 
alone, which they had failed to do; but that, as to any 
loss exceeding £30, the onus was upon the plaintiff, un- 
der 26 and 27 Victoria, chapter 41, to show that it arose 
through the willful act, default or neglect, of the inn- 
keeper or his servant, and that as the plaintiff had not 
shown that the loss occurred after the removal of the lug- 
gage to the corridor, he had not fulfilled that onus, and 
was not entitled to recover more than £30. Held, also, 
that the true inference to be drawn from the facts was, 
that the relation of innkeeper and guest continued be- 
tween the plaintiff and the defendants from the time of 
the plaintiff's arrival at the hotel till the arrival of the 
guests who had engaged the room where his luggage 
was. 


7 was an appeal from the judgment of Smith, J., 
after the trial of the action before him without a 
jury at Liverpool. 
The facts are fully stated in the head-note, and in 
the following written judgment of 


Situ, J. The plaintiff sued the defendants, who 
are innkeepers, for damages for loss of four trinkets, 
namely: a ring, valued at £35; diamond studs, valued 
at £15; a pearl breast pin, valued at £50; and a dia- 
mond ring, valued at £60 — £140 in all — which I find 
were stolen while in the defendants’ hotel. There 
was a conflict of evidence as to the terms upon which 
the plaintiff was, with his luggage, received into the 
defendants’ hotel, as well as to other matters, and the 
following are what I find to be the true facts,of the 
case: On the night and morning of the 27th and 
28th of March, 1890, the plaintiff travelled to Liverpool 
to attend the grand national steeplechase, which was 
run on the latter day. He arrived by train timed to 
reach Liverpool at 6 A. M. on the morning of the 28th. 
Early on that morning he went to the defendants’ ho- 
tel, having with him three articles of luggage, namely: 
a portmanteau, a hat box, and what is termed a dress- 
ing case bag. Upon arrival at the hotel he asked fora 
bed room. He was told by the manageress that the 
hotel was full, that he could not have a bed room, but 
that there was one room on the fourth floor then va- 
cant—namely, No. 97—which was engaged by and re- 
tained for a lady and gentleman who were expected to 
arrive during that day, but that the plaintiff could then 
utilize it for the purpose of washing and dressing. 
The plaintiff was thereupon shown up to No. 97, and 
his luggage was also ‘taken up into it by the hotel por- 
ter. There was posted up in the hall of the hotel a no- 
tice pursuant to 26 and 27 Victoria, chapter 41, and at 
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the foot thereof in leaded type was printed: ‘ For 
the safe custody of money and valuables visitors are 
requested to apply at the office. By order.’’ There 
was also hung up over the washing stand in No. 97 a 
printed table of charges and regulations, amongst 
which wasas follows: ‘*‘ The proprietors will not be re- 
sponsible for property lost in the hotel] unless the same 
be deposited at the office and a receipt taken (vide 26 
& 27 Vict., chap. 41, § 1), and as a matter of precaution 
request that visitors will bolt and lock their room 
doors at night.”” There was also pasted upon the in- 
side of the door of No. 97, just above the door handle, 
the following notice: ‘ Visitors are respectfully 
requested to lock and bolt their room doors at 
night.” There was a key in the lock of this door, 
with a label attached with the number of the room 
thereon, so that the door could be locked and the key 
taken had it been desired todo so. After arriving in 
No. 97, the plaintiff opened his dressing case bag and 
took thereout a stand and placed it on the dressing 
table. This stand contained a large number of silver- 
mounted bottles, a flask with brandy in it, and also 
ivory brushes, combs, boot and button hooks, knives, 
scissors and other implements supposed by some to be 
requisite for the proper performing of a toilet. Ina 
drawer in this stand were the trinkets for the loss of 
which the action is brought. The plaintiff washed and 
dressed, and then went down stairs into the coffee 
room, and had breakfast, having left No. 97 unlocked, 
with the stand of his dressing bag exposed upon the 
dressing table as above described. He gave no in- 
formation to any one of what he had done. Having 
paid for his breakfast, which I take also included the 
accommodation he had had, he went out, and did not 
return to the hotel till late at night on the same day. 
In the meantime — namely, about 9 Pp. M. -—the lady 
and gentleman for whom No. 97 had been reserved, 
arrived and were shown up thereto by the page boy of 
the hotel. Upon going into the room the page boy 
found the plaintiff's luggage situated as above men- 
tioned, and whistled down the tube to the head por- 
ter for directions. No evidence was given to show that 
the head porter or‘any one else in the hall was aware 
of the way in which the plaintiff had left his dressing 
bag and its stand, or of its contents. The page boy, 
pursuant to the order of the head porter, removed the 
luggage into the corridor, and there left the stand as 
it was, the dressing bag, and the other luggage. At 
about half-past twelve at night, the plaintiff, having 
shortly before returned to the botel, asked for his 
room, but was told that he had none. It was ascer- 
tained however that a room upon the first floor had 
been vacated by a gentleman leaving by the night 
train, and this was given to the plaintiff. The plain- 
tiff then entered his name in the guest book, pursuant 
to the practice of the hotel when guests are received, 
and his luggage was brought down to the first floor 
from the corridor on the fourth. The next morning 
the plaintiff discovered that his trinkets had been 
stolen from the drawer of his dressing bag stand, 
and the brandy in the flask was also partially ab- 
stracted. This action was thereupon brought. The 
first question is, whether the plaintiff was a guest in 
the defendants’ hotel when the trinkets were stolen, 
or whether the liability of the defendants to him was 
that of bailees either gratuitous or for reward; or 
what (if any) other relationship then existed between 
them. In my judgment, whatever the plaintiff's posi- 
tion may have been during the short period of time he 
was dressing and having breakfast, he was not a guest 
after he left in the morning to go to the races, and 
after which, as L infer, the trinkets were stolen. At 
any rate, there is no proof that they were stolen be- 
fore he went to the races. He bad been expressly told 
that he could have no room; he was simply permitted 
to dress and breakfast; he signed no admission book, 





which it was the practice for guests to do; he paid 
cash for what he had before leaving in the morning, 
upon the footing that he was not staying at the hotel, 
and this payment was entered in what was called the 
chance book. In my judgment he was not a guest 
when his goods were stolen. This point is material, 
inasmuch as an innkeeper is prima facie liable for his 
guests’ goods, and the proof of loss of such goods whilst 
at an inn is prima facie evidence of negligence on the 
part of the innkeeper or his servants. This presump- 
tion which the law draws adversely to the innkeeper 
is capable of rebuttal, as in the case of other presump- 
tions, and one class of case in which it has been au- 
thoritatively held thatthe presumption is rebuttable 
is where it is established that the loss would not have 
happened if the guest had used the ordinary care that 
a prudent man may be reasonably expected to take 
under the circumstances, or in other words, has been 
guilty of negligence which brought about the loss, 
This I understand to be settled law, affirmed and re- 
affirmed by the following cases: Burgess v. Clements, 
4M. &S. 306; Cashill v. Wright, 6 E. & B. 891, in 1856; 
Morgan v. Ravey, 6 Hurl. & N. 265, in 1861; Oppenheim 
v. White Lion Hotel Co., 25 L. T. Rep. (N. 8.) 93; L. 
R., 6 C. P. 515, in 1871; Jones v. Jackson, 29L. T. Rep. 
(N. 8.) 399, in 1871, and Herbert v. Markwell, 45 id. 649, 
in 1881. This presumption of liability does not exist 
in the case of a bailee either gratuitous or for reward, 
and in each of such cases, in order to succeed, the 
plaintiff must prove affirmatively as a fact that the 
loss has been occasioned by reason of the bailee’s neg- 
lect, and not merely that the goods have in fact been 
lust whilst in his custody. The question of the amount 
of negligence required to be established in the respect- 
ive cases of bailees is immaterial here, for reasons here- 
after appearing. Holding, as I do, that the plaintiff 
was not a guest when his trinkets were stolen, I next 
have to ascertain in what relationship the defendants 
stood to him when the theft took place. The plaintiff 
came with his luggage, and was allowed to dress and 
breakfast at the hotel, for which accommodation he 
paid, and then left the hotel, not having engaged a 
room. The defendants knew that he came with lug- 
gage, and it was by their servants taken up to No. 9% 
and unstrapped. No evidence was given that they 
thought it had been removed by the plaintiff, and in- 
deed I apprehend that they thought nothing about it, 
and that the truth is that they forgot about it alto- 
gether; and the plaintiff on his part thought if he left 
it at the hotel it would be taken in by the defendants 
until his return from the races. Do these circum- 
stances create a bailment? I am willing to decide this 
case upon the assumption that the defendants were 
bailees for reward of the plaintiff's goods when they 
were stolen, as I was invited to do by plaintiff's coun- 
sel, but [am by no meaus certain that the assumption 
is correct. It seemsto me extremely doubtful whether 
there was, under the circumstances, any bailment at 
all—that is, a delivery of the luggage to the defend- 
ants upon a condition; but, as it makes no difference 
in the result of my judgment, I will take it for this 
purpose most adversely to the defendants and in favor 
of the plaintiff, and assume that the defendants were 
bailees of the luggage for reward. In my judgment, 
as an innkeeper can get rid of the presumption of his 
liability by proof that the goods were lost by reason 
of the neglect of the guest, so does a bailee for reward 
avoid liability upon like facts being proved. In 
the case of a bailee for reward the bailor has to prove, 
to render the bailee liable, actual negligence in the 
bailee which caused the loss, and if it be proved that 
the loss was occasioned by his own neglect, he has no 
case against the bailee. The bailee for reward is liable 
because the loss has been occasioned by reason of his 
neglect, not because it has been brought about by the 
neglect of the bailor. By whose fault then were these 
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trinkets lost ? The plaintiff left No. 97 open for any 
one to walk into at the time of a great race meeting, 
with his stand and valuables thereon ready for any 
one to ransack. He takes no precautions as to secur- 
ing their safety, although fully apprised by notices, if 
he chooses to read them, of the existence of danger. 
He leaves the hotel fora whole day without giving a 
word of warning to the hotelkeeper of the value or 
nature of the articles at risk, or of the unsecure con- 
dition in which he has left them. What is the result? 
In my judgment the case established proves that the 
plaintiff's own neglect was that which occasioned the 
loss, if the fact be that they were stolen whilst in No. 
9. But it was urged by the learned counsel for the 
plaintiff that it was the defendant’s direct neglect 
which led to the loss, because they, at 9 P. M. on the 
28th, placed the dressing case stand and other luggage 
as it was out into the corridor of the hotel, and it was 
by the defendants’ active negligence, as it was called, 
and not the plaintiff's, that the loss was occasioned. 
If the plaintiff had given evidence from which I could 
infer that the trinkets were stolen after the luggage 
had been removed by the defendants’ servants into 
the corridor, I should have acceded to this ar- 
gument; but where is the evidence of this? The 
plaintiff has wholly failed to give any such proof. 
Why am I to hold that the trinkets were stolen 
after the luggage was placed in the corridor, rather 
than that they were stolen during the whole 
day of the 28th, while they were left by the plain- 
tiff unprotected in No. 97? I cannot do so. The 
most that can be said is, that the proof given is equally 
consistent with the theft baving taken place in the 
corridor after 9 Pp. M. as it is with its having taken 
place during the day in No. 97, though the abstraction 
of part of the brandy would lead somewhat to the con- 
clusion that the thief had taken time for deliberation 
and was not hampered by passers-by. There is no 
proof or presumption either way as to where the theft 
took place. How then has the plaintiff established 
that onus which is on him that it was the defendants’ 
fault, and not his, which occasioned the loss? The 
proof given equally coincides with theft in either 
place. In the one place — that is, in No. 97—the 
plaintiff, for reasons above stated, cannot recover, 
for it was caused by his own fault; in the other—that 
is, in the corridor—he can, for that was occasioned by 
the defendants’ fault. Butin which wasit? It was 
for the plaintiff to prove that the loss occurred at a 
time when the defendants were liable. He has failed 
to do so, und consequently I give judgment for the 
defendants. 


From this judgment the plaintiff appealed. 
Henn Collins, Q. C., and Commins, for appellant. 


Kennedy, Q. C., and W. F. Taylor, for respond- 
ent. 


Lord Esuer, M. R. The solution of this case will, 
to my mind, depend upon the inference of fact to be 
drawn from events as to which there is no doubt. 
There is no question here of the credibility of wit- 
nesses. We have the facts found by the learned judge, 
and we have to determine whether he has drawn the 
right inference from those facts. We are entitled to 
bring to bear on the facts our knowledge of the world, 
and I shall therefore bring to bear on this case my 
knowledge of the manner in which the business of ho- 
tels isconducted. The plaintiff then goes to an hotel 
in Liverpool. With what intention does he go there? 
Certainly not with the intention of making a contract. 
He goes there in the exercise of his right as one of the 
public to use the house as an hotel. An innkeeper 
does not make a specific contract with every individual 
who comes to hisinn. He has no right to refuse any 








one; and in return for that obligation he is given a 
lien on his guest’s luggage for his charges. Of course 
he is not bound to take any one if there is no room for 
him in the inn; in that case he can do nothing else 
but refuse to take him. In the present case, the plain- 
tiff was told by the person left in authority for that 
purpose that they could not give him a room, that they 
had no room to give him; but after reflection, the 
same person said that she could give him a room for 
the purpose of washing at that time, but that it was 
engaged by persons who were to arrive later. So it 
comes to this, that he was told that they could not 
give him a room to sleep in. Then his luggage is 
taken up to the room. The effect of what was said 
and done seems to me to be this: that he was to have 
a room in the hotel as a guest, but only for a time. 
Supposing that the people who were expected had not 
come, the manager of the hotel would never have 
thought of saying to the plaintiff that he could not 
have the room for the night. His things were there 
and would have been allowed to remain there. There 
was a tacit understanding that bis things were to be 
left in the room till the other people came. Then was 
the relationship of innkeeper and guest established be- 
tween the plaintiff and the defendants at any time? 
There certainly was such a relationship, to my mind, 
while he was actually using the room. What other 
relationship could it be at that time? But it was ar- 
gued that the relationship only lasted while he was 
washing and dressing, and then came to an end. That 
argument admits that the plaintiff was received as a 
guest into the hotel. It certainly is not the ordinary 
custom in hotels that a guest should carry his own 
luggage up or down the stairs. In this case the hotel 
servants carried his luggage up. If he ceased to be a 
guest when he had finished using the room, why did 
they not carry his luggage down? It is said that he 
ought to have given them notice to do so. Why? If 
the defendants knew, when the plaintiff applied for a 
room, that he could only have it for the purpose of 
washing and dressing, what need was there for him to 
give any notice? Supposing that to have been the un- 
derstanding, it would have been the manager’s duty 
in the ordinary course to have told the porter that the 
room was only given to the plaintiff to wash and dress 
in, and that when he had washed and dressed, his 
things were to be fetched down. In that case, after 
the guest had had breakfast, if the things had not 
come down, the manager should have sent up for 
them. There was no new contract entered into with 
reference to the plaintiffs luggage after the plaintiff 
had left the room; nor indeed was there any contract 
made at any time, except such as necessarily arose 
out of the relationship of innkeeper and guest. The 
plaintiff was therefore a guest at all events up to the 
time when his things were taken out of the room. 
What is an innkeeper bound to do with respect to a 
guest’s luggage? He is bound to keep it safely. Ifa 
guest’s property is lost while it is in an inn, the inn- 
keeper is prima facie liable. But the innkeeper can 
get rid of that prima facie case if he shows that the 
goods were lost by the negligence of the guest. The 
onus of proof of that is upon him. I think that in 
this case the defendants did prove that the plaintiff 
was guilty of negligence in leaving his jewellery in an 
unlocked drawer of his dressing case which he had 
taken out of his bag; and if they had also proved that 
the goods were lost in the room, then they could have 
shown that the goods were lost by the negligence of 
the plaintiff. But the defendants, through their ser- 
vants, cut themselves off from the possibility of prov- 
ing that by turning the things out into the corridor. 
What happened was, that the parties to whom the 
room was let arrived; that they are taken up to the 
room by a page boy, who finds the plaintiff's things 
there; that he asks what to do with them, and is told 
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by the head porter to put them out in the corridor; 
and that he puts them out in the corridor just as they 
were, with the dressing case outside the bag. There 
can be no doubt that this was gross negligenve on the 
part of the porter and the page boy. The defendants 
therefore could not prove that the things were lost 
while they were in the room. It is just as likely that 
they were lost in the corridor. The effect of their be- 
ing stolen in the corridor and not in the room is, that 
the loss then is the result of the negligence of the de- 
fendants’ servants in placing the things there, and not 
of the negligence of the plaintiff in leaving his things 
about. Itis like the case of the donkey left carelessly 
in the road and run over when it could have been 
avoided. The fact that the plaintiff had been negli- 
gent did not entitle the defendants’ servants to be 
negligent afterward. The matter therefore stands 
thus: The plaintiff has proved that the loss in ques- 
tion was of property that he had at the hotel as a 
guest; the defendants have left it in doubt whether 
the loss occurred through the negligence of the plain- 
tiff or through the negligence of their own servants; 
in order to escape liability they were bound to prove 
that the loss occurred through the negligence of the 
plaintiff; and the defendants are therefore liable, apart 
from the act of Parliament which [I am about to refer 
to, for the whole amount of the claim. The act of 
Parliament (26 & 27 Vict., chap. 41) leaves the rights 
and obligations of the parties as they were before, but 
says that the plaintiff shall only recover £30, unless he 
can show that the loss arose through the willful act, 
default or neglect of the defendant or his servants. To 
get rid of that limitation of the defendants’ liability 
the plaintiff has to prove that the loss bas been the re- 
sult of such willful act, default or neglect, and I think 
that he must prove that the loss was solely so caused, 
and that if it may have been caused partly by his own 
negligence, he fails to get rid of the limitation. Inthe 
present case I think that the plaintiff has not shown 
that the loss was caused solely by the willful act, de- 
fault or neglect of the defendants’ servants. If the 
goods were lost after they were placed in the corridor 
the loss was so caused; but the burden of proof is 
upon the plaintiff to show that. As it is not proved 
whether the loss occurred in the room or in the corri- 
dor, and as, for this purpose, the onus of proof is 
shifted, I think that the plaintiff has failed to get rid 
of the limitation of liability given to the defendants 
by the act of Parliament. 

In my opinion there ought to have been judgment 
for the plaintiff for £30. 


Bowen, L. J. This case turns on inferences of fact, 
but it is an interesting case to a lawyer, because the 
result depends upon nice questions as to onus of proof. 
In order to arrive at a correct conclusion, it is neces- 
sary to follow the shifting of that onus from the de- 
fendants to the plaintiff. The reason why we have to 
determine whether the relationship of innkeeper and 
guest existed between the defendants and the plaintiff 
is, that if the plaintiff can only rely on the negligence 
of the defendants as builees, it is, of course, for him to 
prove his case; whereas, if he can bring himself 
within the relationship of landlord and guest, it lies 
on the landlords to discharge themselves from liabil- 
ity. There is no doubt that during the whole of the 
day on which the plaintiff arrived at the hotel his 
goods were on the premises, and that in the course of 
that day some of them disappeared. The difficulty in 
the case arises from the fact, that if the loss of the 
goods happened before they were removed by the de- 
fendants from the room where the plaintiff had left 
them to the corridor, there would then have been 
such negligence on the plaintiff's part causing the loss 
as would prevent him from recovering, notwithstand- 
ing the subsequent negligence of the defendants; if 





the loss happened after they were removed, then the 








plaintiff would be entitled to recover. We desire to 
know therefore whether the goods were lost before or 
after they were removed; but we are unable to ascer- 
tain. Thereupon it becomes necessary to decide upon 
which of the parties the onus of proof rests. And thig 
depends, as I have said, upon whether the relationship 
of host and guest ever existed between them, and upon 
whether, if it ever existed, it ceased when the plaintiff 
left the hotel in the morning. If such a relationship 
never existed, or if it ceased in the morning, the 
plaintiff would have to show that the goods were lost 
after they were put out.into the corridor, which he 
could not do, and his action would consequently fail. 
In considering what was the relationship between the 
parties, you start with this, that a person who goes to 
an hotel has the right to the use of an unoccupied 
room. If a room is let to a guest who has not arrived, 
that is an unoccupied room. Until the room is actually 
wanted for the guest who has engaged it, it seems to 
me that the hotelkeeper is bound not to refuse accom- 
modation at his house to any person applying for it. 
The hotel is not full until those who have engaged the 
rooms have arrived. The plaintiff, when he arrived at 
this hotel, was told by the manageress that the hotel 
was full, that he could not have a bed room, but that 
there was a room then vacant, which was engaged by 
a lady and gentleman who were expected to arrive 
during that day, but that the plaintiff could then util- 
ize it for the purpose of washing and dressing. I 
think that that meant that they could not guarantee 
the plaintiff a room beyond the time that the people 
who had engaged it should arrive, but that till those 
people arrived he might haveit. The subsequent facts 
seem to bear out that view. His luggage was taken up 
to the room, and he went down to breakfast, leaving 
his things there. No bill was made out for the use of 
the room. Itis true that his name was not entcred in 
the guest book of the hotel; but that was because 
it was not certain that he would sleep there.  Al- 
though it may have escaped their memory during the 
day, the hotel servants must have known at the time 
the plaintiff went out in the morning that his luggage 
had not been brought down. Mr. Taylor argued, that 
at any rate, the plaintiff ceased to be a guest when he 
left the hotelin the morning. That to my mind is not 
a true proposition of law. I think that the relationship 
of host and guest couatinued until a reasonable time 
after a demand had been made for the room. 

I think therefore that the plaintiff is entitled to a 
verdict; but I think that he is only entitled to recover 
to the extent of £30, fur the reasons given by the mas- 
ter of the rolls. 


Fry, L. J. On the questions that arise in this case 
as to the burden of proof, I agree with what has been 
said by the master of the rolls and Bowen, L. J.; but 
with regard to what is the true inference to be drawn 
from the facts, I differ from them, and agree with the 
learned judge who tried the case. Now it is quite 
clear, that on arriving at the hotel, the plaintiff was 
told he could not have a bed room. He was told by 
the manageress that the hotel was full, but that there 
was one room vacant which was engaged by a lady 
and gentleman who were expected to arrive during 
the day, and that the plaintiff could then utilize it for 
the purpose of washing and dressing. The plaintiff 
might perhaps have insisted on engaging the room for 
the day until the persons who had engaged it arrived. 
The usual thing is to engage a room for the night, and 
not for the day. HoweverlI say nothing as to what 
his rights would have been if he had insisted on his 
right to engage the room for the day. But he did 
nothing of the kind. He was quite free to go to another 
hotel. He accepted the offer of a room to wash and 
dress in that was made by the manageress. He would 
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require a partion of his luggage for the purpose of 
dressing; aud as it was obviously convenient that it 
should be kept together, it was all taken to the room. 
He occupies the room for the purpose for which it was 
offered, and then comes down to the coffee room to 
preakfast. Having had his breakfast he pays for it 
thenand there. That is not the ordinary course for a 
person staying in the hotel. He does not receive the 
ticket which, according to ordinary usage, he would 
have received if he had been staying at the hotel. Af- 
ter breakfast he does away. What ought the plaintiff 
to have done before he left, even if he had engaged the 
room till the other guests arrived? Knowing that they 
might arrive before his return, he ought to have made 
some provision as to the disposal of his luggage. We 
all know that the people of the hotel do not interfere 
with a guest's luggage till they are told that it is ready. 
I think therefore that the true inference from all the 
facts is, that the plaintiff occupied the room for the 
purpose of washing and dressing only. He could not, 
in my opinion, have been charged for any thing more 
than that. It has been suggested that he was entitled 
to occupy the room till the arrival of the other guests. 
If he was entitled to make such an arrangement he did 
not do so. He did not even ask at what hour the other 
guests were expected to arrive. On these grounds, I 
think that the view taken by the learned judge below 
was correct. 
Appeal aliowed. 


—_—__>__—_—. 


WATER-COU RSES—OBSTRUCTIONS—ACTION 
FOR DAMAGES. 


GEORGIA SUPREME COURT, MAY 27, 1891. 


O’ CONNELL Vv. East TENNESSEE, V. & G. Ry. Co. 


When a railway company erects an embankment for its track 
along the margin of a river, the accumulated waters of 
which, in times of flood, had previously escaped on that 
side, it being lower than the other, but which thereafter, 
and because of the embankment, overflowed the oppo- 
site side more than it had done before, and thus injured 
land there situate, the owner has a right of action against 
the company; or if, by the erection of such embankment, 
the river was deflected from its natural course, or depos- 
its were made therein so as to raise its bottom, and from 
either of these causes such land was injured by the river 
when swollen, a recovery may be had for the damages 
thereby occasioned. 


RROR from Superior Court, Bibb county; A. L. 
Miller, J. 


Gustin, Guerry & Hall, for plaintiff in error. 
Bacon & Rutherford, for defendant in error. 


LumPpkKIN, J. The precise question in this case is 
whether the owner of land on the bank of a river can 
without liability erect on his own land an embank- 
ment which increases the overflow in times of flood 
upon the lands of the opposite proprietor, to the in- 
jury thereof; or is there any duty for each owner to 
receive upon his land the share allotted it by nature of 
the flood-waters of the river. It is contended by de- 
fendant’s counsel that the overflow from a river in 
time of flood or freshet is surface-water, against which 
by the common law a man may protect himself with- 
out regard to the consequences to his neighbor. Many 
cases cited by him make a distinction between the 
common law and the civil law as to surface-water, the 
former allowing the land-owner to dispose of it in any 
Way, the latter restraining him from so using it as to 
injure his neighbor's tenement. There is authority to 
show that there is no difference between the common 





and the civil law in this respect, but that the common 
follows the civil law. Gillham v. Ruilroad Co., 49 Ill. 
484; Gormley v. Sanford, 52 id. 158, and the able opin- 
ion in Boyd vy. Conklin, 54 Mich. 583. There is much 
conflict in the American cases (Washb. Easm., p. 485, 
*353, et seq.), the majority of the States seeming to fol- 
low the so-called ‘ civil-law rule.” Thus it is material 
to consider whether the overflow, as above stated, is 
froperly classed with surface-water. This depends 
upon the configuration of the country, and the rela- 
tive position of the water after it has gone beyond the 
usual channel. If the flood-water becomes severed 
from the main current, or leaves the stream never to 
return, and spreads out over the lower ground, it has 
become surface-water; but if it forms a continuous 
body with the water flowing in the ordinary channel, 
or if it departs from such channel animo revertendi, 
presently to return, as by the recesssion of the waters, 
itis to be regarded as stilla part of theriver. The 
identity of ariver does not depend upon the volume 
of water which may happen to flow down its course at 
any particular season. The authorities hold .that a 
stream may be wholly dry at times without losing the 
character of a water-course. So on the other hand it 
may have a “flood channel’’ to retain the surplus 
waters until they can be discharged by the natural 
flow. The low places on ariver act as natural safety- 
valves in times of freshet, and the defendant claims 
the right to stop up one of these without liability for 
ensuing damage. 

The English cases on the question are not numerous, 
though from the decisions and dicta of the judges the 
law appears to be well understood and settled. In Rex 
v. Commissioners, etc., of Pagham, 8 Barn. & C. 355, it 
was held that an owner of land on the seashore could 
erect works to protect his land from encroachments 
by the sea, without liability for damage inflicted on 
his neighbor. The sea was culled a “‘common enemy,” 
against which each might fortify at will. It appeared 
in Rex v. Trafford, 1 Barn. & Adol. 874, that a canal 
had been built by authority of Parliament, and carried 
across a river and the adjoining valley by means of an 
aqueduct and an embankment containing several 
arches. A brook fell into the river above its point of 
intersection with the canal. In times of flood the 
water, which was then penned back into the brook, 
overflowed its banks, and was carried by the natural 
level of the country through the arches into the river, 
doing much mischief to the lands over which it passed. 
The aqueduct was sufficiently wide for the passage of 
the river at all times but those of high flood. The oc- 
cupiers of the injured lands adjoining the river and 
brook, for the protection thereof, erected banks (called 
** fenders ’’) so as to prevent the flood-water from es- 
caping, consequently the water, in time of flood, came 
down in so large a body against the aqueduct and canal 
as to endanger them and obstruct the navigation. The 
fenders were not unnecessarily high, and without 
them many hundred acres of land would be exposed 
to inundation. It was held that the defendants were 
not justified, under these circumstances, in altering 
for their own benefit the course in which the flood- 
water had been accustomed to run; that there was no 
difference in this respect between flood-water and an 
ordinary stream; that an action would have lain at 
the suit of an individual, and consequently that an in- 
dictment lay where the act affected the public. The 
conviction was accordingly sustained. The doctrine 
of Rex v. Commissioners, etc., of Pugham, supra, was 
sought to be extended to this case, but Tenterden, C. 
J., who had rendered the decision in that case, said: 
‘*Tt has long been established that the ordinary course 
of water cannot be lawfully changed or obstructed for 
the benefit of one class of persons, to the injury of an- 
other. Unless therefore a sound distinction can be 
made between the ordinary course of water flowing in 
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a bounded channel at all usual seasons, and the extra- 
ordinary course which its superabundant quantity has 
been accustomed to take at particular seasons, the cre- 
ation and continuance of these fenders cannot be jus- 
tified. No case was cited or has been found that will 
support such a distinction. The Pugham Case * * * 
isof avery different kind. * * * In the one case 
the water is prevented from coming where, within 
time of memory at least, it never had come; in the 
other it is prevented from passing in the way in which 
when the occasion happened it had been always 
accustomed to pass.”” This seems to be an authorita- 
tive enunciation of the common law. Menzies v. 
Breadalbane, 3 Bligh (N. 8.), 414, is directly in point, 
but was determined by the law of Scotland. Yet the 
lord chancellor said: ‘It is clear beyond the possi- 
bility of a doubt that by the law of England such an 
operation could not be carried on. The old course of 
the flood stream being along certain lands, it is not 
competent for the proprietors of those lands to ob- 
struct that old course by a sort of new water-way to 
the prejudice of the proprietor on the other side.”’ In 
Altorney-General v. Earl of Lonsdale, L. R., 7 Eq. 387; 
20 L. T. 64, it was attempted to extend the sea doc- 
trine to the case of a tidal river, but Vice-Chancellor 
Malins refused to so extend it on the authority of 
Menzies v. Breadalbane, supra, saying that Lord Eldon 
put that caseupon the general lawof England. In 
Mason v. Railway Co., L. R.,6 Q. B. 581, we find a 
dictum by Blackburn, J., as follows: ‘ Before the ca- 
nal was made, the person whose estate the plaintitf 
now has had the ordinary rights and liabilities of a ri- 
parian owner on the banks of a natural stream. He 
was entitled to have the water flow to him in its 
natural state, so far as that was a benefit, as, for in- 
stance, to turn his mill, or water bis cattle, and he 
was bound to submit to receive the water, so far as it 
was a nuisance, as by its tendency to flood his lands.’’ 
Lawrence v. Railroad Co., 4 Eng. L. & Eq. 265; 16 Q. 
B. 643, is considerably in point. A railway was con- 
structed across certain low lands adjoining a river, 
over which the flood-waters used to spread themselves. 
These low lands were separated from the plaintiff's 
lauds by a bank, constructed under certain drainage 
acts, which protected the plaintiff's lands from floods. 
By the construction of the railway the flood-waters 
could not spread themselves as formerly, but were 
penned up and flowed over the bank upon the plain- 
tiffs lands. It was held that an action would lie 
against the company for the injury. Patteson, J., 
said: ‘Prima facie, this would give the plaintiff a 
cause of action, and the question is whether the com- 
pany are protected by their act,’ a question which 
cannot arise in our law. In connection with the cases 
of Rex v. Trafford and Lawrence v. Railway Co., supra, 
it must be borne in mind that the first obstruction of 
the flood-waters there mentioned is, in England, jus- 
tified by the statute authorizing it, and therefore 
stands on much the same footing as a natural obstruc- 
tion; but the liability of the other party, who erected 
the second obstruction without statute authority, 
springs from the common law. No English authority 
has been found to controvert these principles, but the 
text-writers recognize them as settled law. Woolr. 
Waters, 213 (78 Law Lib. 212); Crabb Real Prop. 420 
(54 Law Lib. 263); Michael & W. Gas. & Water (Lon- 
don ed., 1884), pp. 213, 214, 666; Ang. Water-Courses, 
§§ 333, 334; Gould Waters, §§ 160, 209. 

In grouping the American cases, those tending to 
sustain the contention of the defendant in error will 
first be stated. Taylor v. Fickas, 64 Ind. 167, was much 
relied upon. There the injury was caused by the ob- 
struction of the passage of drift-wood, both owners 
being on the same side of the river, and the lower 
owner having planted arow of trees along the divid- 
ing line. The opinion, it is true, treats overflow in 














flood times as surface-water, but it will be noticed 
that nothing is said or decided about changing the 
course of the water. The facts are obviously different 
from those in the present case. In Railroad Co. y, 
Stevens, 73 Ind. 278, the plaintiff's land was between the 
river and the railroad embankment. The overflow ig 
treated as surface-water, and the road held not liable; 
but it would ssem that the water doing the damage 
had left the river never to return. Turnpike Co. y, 
Green, 99 Ind. 205, follows the last case. The turnpike 
was flooded because of an embankment erected by 
Green to protect his land from overflow, both parties’ 
being on the same side. It was held that the company 
could not recover. But note that the court adverts 
to the fact that the company did not own the soil over 
which the pike ran, but merely had an easement 
therein. McCormick v. Railroad Co., 57 Mo. 433, can 
also be distinguished. Here the overflowing water left 
the stream permanently, and entered a pond formed 
thereby and by other surface-water, the draining of 
which pond caused the injury sued for. In Shaney, 
Railroad Co.,71 Mo. 237, the overflow is apparently 
treated as surface-water, although it had a way through 
a slough back into the stream. But the court applied 
the civil law, and held the railroad liable. This case, 
together with that of McCormick v. Railroad Co., 70 
Mo. 359, is overruled, in so far as the civillaw was fol- 
lowed, by Abbott v. Railroad Co.,20 Am. & Eng. R. 
Cas. 103, and the common “law as to surface-water re- 
turned to. In this last case it is said that the court in 
the Shane Case treated the overflow as part of the 
stream, and therefore that the decision was correct on 
common-law principles. In the Abbott Case, the court 
expressly assumes the waters to be surface-waters. It 
seems they escaped from the bed of the ereek, and 
flowed over the lands without any return. Lamby. 
Reclamation Dist. (Cal.), 14 Pac. Rep. 625, is not much 
in point. The defendant was a public corporation for 
the purpose of reclaiming the low lands protected by 
the embankment, which closed up a slough through 
which an inconsiderable part of the flood-waters es- 
caped into a natural basin. The plaintiff's land lay two 
miles below on the opposite side. The court applied 
the sea doctrine of the common law, and held the com- 
pany not liable; but the decision is mainly rested on 
another ground, namely, that the corporation was not 
liable as for exercising the right of eminent domain, 
and in view also of the concurring opinions, the case 
is weak on the question involved in the case at bar. 
See below for an earlier decision by the same court 
looking another way, not noticed in the case above. In 
Hoard v. City of Des Moines, 62 Iowa, 326, the plain- 
tiff’s land was between the river and the embankment, 
and it was held that the plaintiff had no right to have 
the flood-waters from the river pass over his land onto 
that of another, although they finally joined the river 
again ata point further down. At first view, Moyer 
vy. Railroad Co., 88 N. Y. 351, seems to support the de- 
fendant’s position, but a close examination shows 
otherwise. The complaintaverred that the damage 
was caused by the railroad building an embankment 
on the opposite side of the river. Evidence was of- 
fered and objected to, to show damage caused by rais- 
ing the tracks. It was admitted, the railroad except- 
ing. The referee included in his finding for the 
plaintiff the damages caused by raising the tracks, as 
to which the complaint alleged nothing, thus tainting 
the whole finding with illegality. The judgment was 
reversed for the error in admitting said evidence and 
in said finding. The court say the defendant, as & 
matter of law, would not be liable for consequential 
damages caused by the raising of the embankment on 
the company’s own land in a proper and workmanlike 
manner, citing Bellinger v. Railroad, 23 N. Y. 47. This 
case bases the freedom from liability upon the legis- 
lative authority, but concedes that a private individual 
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would be liable under the same conditions. In our law 
the railroad occupies no better position in this respect 
than the private individual. 

Now will be stated the American cases going to 
show that the defendant is liable if it has erected the 
obstruction to the flood-waters of the river, as com- 
plained of in this case. The surplus waters do not 
gease to be part of the river when they spread over 
the adjacent low grounds, without well-defined banks 
or channel, so long as they form with it one body of 
water, eventually to be discharged through the chan- 
Thus it is held, where the waters of a 
stream disperse themselves over low ground, without 
any well-marked course, but gather up lower down 
into a defined channel, they are not surface-water 
while in the dispersed state, and interference with 
them then gives the injured party a right of action. 
Macomber v. Godfrey, 108 Mass. 219; Gillett v. Johnson, 
0 Conn. 180; Briscoe v. Drought, 11 Ir. C. L. 250; 
West v. Taylor, 16 Ore. 165. But if it were conceded 
that the overflow is surface-water, it would certainly 
cease to be such when turned back into the stream by 
defendant’s obstruction. Suwullens v. Railroad Co., 74 
Iowa, 659; Moore v. Same, 75 id. 263; Jones v. Hanno- 
van, 55 Mo. 462; Railroad Co. v. Archibald (Miss.), 7 
South. Rep. 212. Under these authorities, this decla- 
ration might be sustained as complaining that the de- 
fendant prevented ‘the flood-waters from becoming 
surface-waters, and threwthem back across the river 
upon plaintiff's land. See further as to surface- 
water, 17 Cent. L. J. 42, 62; Ang. Water-Courses, 
§ 108a, et seq; Gould Waters, § 263, et seq. But 
it is not necessary to take this view, as the fol- 
lowing authorities show the defendant to be liable 
under the alleged facts: Where the effect of the 
defendant’s dike was to retain on the land of the plain- 
tiff flood-waters from the river longer than they would 
otherwise remain, the injury was held actionable and 
the demurrer overruled. Montgomery v. Locke (Cal.), 
ll Pac. Rep. 874. Where, in a freshet, the stream 
broke over one of ita banks, carrying a part of it away, 
it was held that the owner might replace the bank 
with a dam, provided he did not build higher than the 
original bank, or otherwise cause the water to flow 
differently from the natural flow. Pierce v. Kinney, 
59 Barb. 56. ‘“‘It is well settled that every person 
through whose land a stream of water flows may con- 
struct embankments and other guards on the bank to 
prevent the stream washing the bank away, and over- 
flowing and injuring his land. But in doing this he 
must be carefulso to construct them as not to throw 
the water upon his neighbor's lands, where it would 
not otherwise goin ordinary floods. If he dves he will 
be liable for the injury.’’ Wallace v. Drew, 59 Barb. 
413. There is no distinction in principle or authority 
between obstructing the flow of a stream at its ordi- 
nary level and in time of flood. Burwell vy. Hobson, 12 
Gratt. 322. This case is in point, and holds the de- 
fendant liable. Another case in point is Crawford vy. 
Rambo, 44 Ohio St. 279, holding that flood-water is not 
surface-water, and that interference therewith gives a 
right of action. So Byrne v. Railroad Co. (Minn.), 36 
N. W. Rep. 339, holds that overflow in times of high 
water is not surface-water, and the railroad is liable 
for obstruction of such water by an embankment 
erected on its own land. Seealso Rau v. Railroad Co., 
13 Minn. 442 (Gil. 407), where the railroad made an ex- 
tensive excavation on its own land, into whica over- 
flow waters from the Mississippi river entered, to the 
damage of an adjoining owner. The railroad was lia- 
ble. Gerrish v. Clough, 48 N. H.9; 97 Am. Dee. 561, 
and notes, and T'uthill v. Scott, 43 Vt. 525, seem not to 
involve the question as to the action of the water in 
times of flood. but are adverse to defendant as far as 
they go. In Carrique v. Railroad Co., 7 Lea, 388, the 
tailroad embankment did not affect the usual flow of 





the streams, but obstructed the flood channel, and 
threw the excessive waters upon the plaintiff's lands. 
This same defendant contended that they were sur- 
face-waters, which it had a right to obstruct. The 
trial court gave judgment for the defendant, holding 
‘*that the overflow in question resulted from accumu- 
lations of surface-water caused by extraordinary rains, 
and that the law relating to surface-water, and not 
that of running streams, governs the case.’’ The Su- 
preme Court said: “The question to be determined 
is, is this such surface-water as to relieve the defend- 
ant? * * * The springs and their branches are 
never failing, and flow off in a northward direction 
toward the farm of plaintiff. In ordinary times they 
find outlets through the caverns or sinks in the earth. 
In extraordinary times their volumes are too great for 
the usual place of discharge. These springs and 
branches are sometimes large and sometimes small; 
still they are the same springs and branches, requiring, 
as al] running streams do, sometimes less and at other 
times more surface for theirescape. * * * Ifthe 
embankment had been erected in a valley, near a low 
bank of the river, which overflowed at high tide but 
escaped in one passage, so as not to materially injure 
adjoining lands, but if obstructed by the embankment 
would overflow and damage, as in this case, we think 
it would not be insisted that it was not obligatory on 
the defendant to build a culvert to prevent damage 
that must certainly come with the high tide. Is there 
a difference in reason as to the case put and the one at 
bar? Wethink not. While they may not be so fre- 
quent, the overflows from the branches ‘are as certain 
as those from the river; one is as certainly a constant- 
running stream as the other. * * * It is no de- 
fense for it to say that it was only in extraordinary 
times tbe injuries now complained of could result. The 
rises in the waters had for all time occurred at inter- 
vals before the building of the road, and it was to be 
conclusively presumed they would occur afterward 
from similar causes.’’ The court entered judgment for 
the plaintiff. This is a stronger case than the one now 
to be decided. 

Counsel for defendant ably and strenuously insist 
that the common, and not the civil, law be applied to 
this case. The above authorities prove that the com- 
mon law does not regard the waters here complained 
of as mere surface-water, but asa part of the river. 
The civil law might be more favorable to the defend- 
ant’s case; for it seems to regard the flood-waters of a 
river as a common enemy, against which each riparian 
owner may build defenses with impunity. Muilhot v. 
Pugh, 30 La. Ann. 1359, citing authorities. The de- 
fendant also claims that the question is settled by an 
act of the Legislature, and cites section 2232 of the 
Code. That section says: “All persons owning, or 
who may hereafter own, lands on any water-courses 
in this State, are authorized and empowered to ditch 
and embank their lands, so as to protect the same 
from freshets and overflows in said water-courses; 
provided always, that the said ditching and embanking 
does not divert said water-course from its ordinary 
channel; but nothing shall be so construed as to pre- 
vent the owners of land from diverting unnavigable 
water-courses through their own lands.” This conten. 
tion may be answered in three ways: First. The dec- 
laration in this case distinctly alleges that the defend- 
ant did divert the river from its ordinary channel, for 
which act the statute affords no shadow of protection. 
Secondly. The allegations of the declaration do not 
show that defendant embanked his land “so as to pro- 
tect the same,” but constructed an embankment on 
which to lay its track, without regard to any conse- 
quences of benefit or injury to the contiguous country. 
Thirdly. The construction long ago and repeatedly put 
by this court on the last part of the section, which 
says, ‘‘ Nothing shall be so construed as to prevent the 
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owners of land from diverting unnavigable water- 
courses through their own lands,’’ necessitates the 
conclusion that this whole statute is not alterative but 
only declaratory of the common law. In other words, 
the Legislature did not intend to give riparian owners 
the privilege of ditching or embanking their lands, or 
of diverting unnavigable water-courses, so as to injure 
neighboring proprietors, without liability therefor. 
Indeed the power of the Legislature so to alter the 
common law is expressly denied in Zersons v. Hill, 33 
Ga. Supp. 143. And in Cheeves v. Danielly, 80 Ga. 118, 
the same view is taken as to the intention of the Leg- 
islature in passing this act. It is true these cases deal 
with the diversion of an unnavigable stream, but it 
would be absurd to impute to the Legislature two con- 
flicting intentions in the same act, and the ground 
taken in Persons v. Hill will equally well support the 
same rule of construction as to the other branch of the 
statute. The facts in Persons vy. Hill require notice. 
The owners were on tbe same side of the Flint river, 
into which Beaver creek emptied after passing through 
the defendant's land. By mutual agreement between 
the upper owner (plaintiff) and the lower owner (de- 
fendant), the expense being also shared, an embank- 
ment was erected along the river to keep back the 
flood-waters which, from the facts of the case, seemed 
to have this course; that is to say, coming out on 
plaintiffs land, they flowed across the same over de- 
fendant’s land into the creek, by which they would 
empty back into the river. The embankment not be- 
ing kept up according to the agreement, defendant 
proposed to protect himself by diverting the creek 
through a canal on his own land to the river and build- 
ing an embankment along his side of thecaual. This 
canal would make an opening through the high bank 
of the river, and with the embankment would allow 
and cause the high waters to back up on the plaintiff's 
land. This court granted an injunction against the 
construction of the canal, but allowed the defendant 
to continuethe embankment. One great difference 
from the present case might be found in the agree- 
ment for consideration to have the common protec- 
tion of the first embankment. See Railway v. Lawton, 
75 Ga. 192. Butat any _yate the decision does not con- 
template that defendant’s individual embankment 
would injure the plaintiff's land, such an inference be- 
ing inconsistent with the plain Janguage of the opinion 
on page 197. 

There is another section of the Code, not cited or 
discussed in the argument, which deserves mention in 
thisconnection: ‘* No person shall be permitted to 
make or keep up any dam to stop the natural course of 
any water, so as to overflow the lands of any other per- 
son without his consent; noréhall any person stop or 
prevent any water from running off of any person’s 
field, whereby such person may be prevented from 
planting in season, orreceive any other injury thereby ; 
nor so as to turn the natural course of any water from 
one channel or swamp to another to the prejudice of 
any person.”’ Code, § 1607. This statute was passed 
September 29, 1773, and apparently revived by the act 
of February 25, 1784 (Marbury & C. Dig., p. 404), being 
recognized by subsequent amendments and by the 
Codes. Acts 1855-56, p. 12; Acts 1865-66, p. 27. It is 
put in the Code under the head * Cultivation of Rice,” 
but from reading the original act (Marbury & C., p. 
178) it is by no means clear that it was intended to ap- 
ply only on rice farms. Neither the title nor the body 
of the act contains the slightest intimation to that 
effect. Its terms are as broad and general as they well 
could be. The preamble, it is true, in stating the mis- 
chiefs to be remedied, describes such as probably were 
common in the localities where rice was cultivated, 
though even here there is no distinct allusion to rice 
culture. These mischiefs may, asa matter of history. 
have occasioned the enactment of the statute. But 








—_—_____—— — —— 
might not the Legislature have deemed it wise to pagg 
a general Jaw, applicable in all portions cf the State 
where similar mischiefs were likely to happen? It jg 
not inconsistent with the purpose of an act for curing 
a special class of mischiefs to provide thereina remedy 
at the same time for all mischiefs of that genus. Oy 
the contrary, that would be highly a proper mode of 
legislation. If the preamble is not to be given acon. 
trolling and restrictive effect, this act alone would 
completely and effectually dispose of the present case, 
as the declaration alleges acts by the defendant which 
violate the law in question if it was intended to havea 
general application. But since it is unnecessary for 
the purposes of this case to measure the extent of thig 
statute, the question is not decided, especially as it de. 
serves more argument and consideration. It wag 
urged in the argument that the law ought to encour. 
age the reclaiming and improvemeut of lands which 
are subject to injury from the natural action of floods 
and surface-water, and it is surprising to find this ar. 
gument unquestioningly relied upon in many cases 
which are supposed to follow the common law of sur. 
face-water. The error therein is easily exposed, for to 
the same extent as the land of an adjoining owner ig 
damaged by the improvement on the defendant's land, 
so far exactly is the development of the damaged land 
set back and retarded. The defendant might bring 
his land to perfection for his uses, and then have all 
that good work ruined by the first measures of im- 
provement adopted by his less progressive neighbor. 
The rule contended for by the defeacant would bea 
poor encouragement to painstaking labor engaged in 
reclaiming unprofitable land. Every one is charged 
with notice of nature’s operations, but who can tell 
when a man will build his bulwarks against the flood? 
There is no public policy to allow one land-owner to 
improve his condition at the cost of his neighbor, but 
the improver must, at his peril, see to it that the bene- 
fit to himself is large enough to pay both him and his 
neighbor’s damage, if any. The law does not look to 
the interest of one individual, but recognizes and en- 
forces the duties implied in this relation to others. Of 
course for these principles to apply, there must be, as 
in this case, an invasion of some tangibleright. Peel 
v. City of Atlanta, 85 Ga. 138. And it must not be un- 
derstood that this discussion rules any thing beyond 
the questions contained in this particular case. Un- 
doubtedly there is a class of rare cases not within the 
general rule, as indicated by the eloquent language of 
Agnew, J., in Railroad Co. v. Gilleland, 56 Penn. St. 
452, where he says: ‘‘ There is therefore no liability 
for extraordinary floods, those unexpected visitations 
whose comings are not foreshadowed by the usual 
course of nature, and must be laid to the account of 
Providence, whose dealings, though they may affict, 
wrong noone.” But suchis not the case made by 
this declaration. For the foregoing reasons it is evi- 
dent that the court erred in sustaining the demurrer 
to the declaration. 
Judgment reversed. 


—_—_—_>____— 


SHIP AND SHIPPING — MARITIME CON- 
TRACTS—LIEN—ADMIRALTY JURISDIC- 
TION. 


UNITED STATES DISTRICT COURT, N. D. WASHINGTON, 
JUNE 22, 1891. 


Tue MANHATTAN.* 
LAKE v. THE MANHATTAN, ETC. 
Contracts for work to be performed and materials to be fur- 
nished in completing and equipping a new vessel, left 
uncompleted by her builders, where such contracts are 


*8.C., 46 Fed. Rep. 797. 
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~~ entered into and have their inception after the vessel has 
been launched and named, and become capable of being 
identified as a vessel, are maritime contracts. 

Where, by a local statute, a lien is given for work done and 
materials furnished in the construction of vessels, a suit 
in rem against the vessel upon such a contract, as above 
described, and to enforce such a lien, can be maintained, 
and is within the admiralty jurisdiction of the United 
States courts. 


N admiralty. 


F. H. Peterson, for libellant. 


Carr & Preston, Weistling & Weistling, W. A. Peters 
and U. D. Emery, for intervening libellants. 


J. B. Metcalfe, for claimant. 


HanrorD, J. The Manhattan is an uncompleted 
yessel. The libellant built her in this State, and 
launched her upon Lake Washington, for persons who 
iutended to own and run her upon said lake, but failed 
to pay the libellant for her construction according to 
their contract. For this failure to pay him, the libel- 
lant sold the vessel to other parties in the condition in 
which she then was; that is to say, a mere hull, with- 
out masts, sails, machinery or other propelling power. 
The purchasers caused her to be floated or towed upon 
the waters of. Lake Washington, Black river and 
Duwamish river to the harbor of the city of Seattle, 
and thence toa ship-yard owned and managed by the 
libellant, and afterward, under a new contract with 
them, the libellant performed work and furnished ma- 
terials toward completing and changing the vessel 
from a side-wheel steamer into a propeller, and there 
isnow due to him the sum of $1,367.96 for said work 
and materials, and he has a statutory lien therefor by 
virtue of the laws of this State in force during the 
time of the performance of the contract. To enforce 
said lien this suit in rem against said vessel was 
brought. Her machinery has not been placed in said 
vessel, and she has rot been surveyed, enrolled or 
documented at the custom-house, and she has never 
been used. Several intervening libels have been filed 
by parties claiming to have statutory liens for ma- 
terials furnished and labor performed, and one 
wherein the intervening libellant claims to have a 
maritime lien for towing the vessel from the libellant’s 
yard to the place at which she was to have received 
her machinery. The claimant alleges that he has pur- 
chased the vessel from the parties who purchased her 
from the libellant and contracted the debts in suit. 
The evidence has been taken by a commissioner, who 
has certified the same to the court with his findings, 
which findings the court adopts as the facts in the 
case. 

The ground upon which the claimant defends is that 
the contracts sugd on are not maritime, and not cog- 
nizable in admiralty, and that therefore the case is not 
one of which this court can have jurisdiction. The 
question here presented is not new. The right to sue 
inthe Court of Admiralty upon contracts of this class 
is a subject of discussion which our ancestors brought 
with them from England before the first courts were 
established in the Americun colonies, and the debate 
upon it has continued through all the changes which 
have transpired in the judiciary of the country. The 
lawyers and litigants continue to contend for the right 
in the face of decisions of the courts, and they seem to 
be determined to not accept the decisions, or regard 
them as being decisive, and the decisions have not 
been uniform nor harmonious. According to the 
earliest reported cases, all contracts for building, re- 
pairing and equipping vessels were held to be mari- 
time contracts, and cognizable in the Admiralty 
Courts. In the case of Cunningham v. Hall, 1 Cliff. 43, 
decided by Mr. Justice Clifford very soon after the de- 








cision of the Supreme Court in the case of Ferry Co. v. 
Beers, 20 How. 393, that learned justice, in his opinion 
reported in 1 Cliff. 53, cites the earliest decisions, and 
in the same connection makes this clear statement: 
“ Contracts fur the building of ships, where a lien is 
given under the local law, have heretofore been re- 
garded as maritime, and in repeated instances the lien 
so created has been enforced by a proceeding in rem, 
and the practice appears to be fully sanctioned by the 
twelfth admiralty rule.” 

The twelfth admiralty rule adopted by the Supreme 
Court in 1844, which was thus referred to by the jus- 
tice, reads as follows: ‘In all suits by materialmen 
for supplies, repairs or other necessaries for a foreign 
ship, or for a ship in a foreign port, the libellant may 
proceed against the ship and freight in rem, or against 
the master or owner alone in personam, and the like 
proceeding in rem shall apply to cases of domestic 
ships, where by the local law a lien is given to material- 
men for supplies, repairs and other necessaries.” 

This rule was amended by the court in 1859, and 
again in 1872. The decision of the Supreme Court of 
the United States in the case of The General Smith, 4 
Wheat. 438 (in 1819), was the beginning of a departure, 
and from that time until the Lottawanna Case, 2) 
Wall. 558, was decided, in 1874, the tendency of the de- 
cisions was very strongly against maintaining admi- 
ralty jurisdiction in cases founded upon contracts of 
the class under consideration, and for upwards of 
thirty years past the courts have uniformly held that 
coutracts for the building of ships, and for furnishing 
materials to be used in the original construction 
thereof, are not maritime, and that suits founded 
upon such contracts are not within the admiralty jur- 
isdiction of the courts of the United States. Ferry Co. 
v. Beers, 20 How. 393; Roach v. Chapman, 22 id. 129; 
Edwards v. Elliott, 21 Wall. 582; The Orpheus, 2 Cliff. 
29. The courts however still maintain that contracts 
for repairing and rebuilding vessels are maritime and 
cognizable in admiralty. Peyroux v. Howard, 7 Pet. 
324; The Grapeshot, 9 Wall. 129; The Lulu, 10 id. 
192; The Kalorama, id. 204; The Lottawanna, 21 id. 
558; Hen. Adm. 44. 

1 consider that this court is bound to hold, in defer- 
ence to the decisious of the Supreme Court, that con- 
tracts for the building of vessels, and for furnishing 
materials to be used in the original construction 
thereof, are not subjects of admiralty jurisdiction. 
Such is the doctrine to which that court seems to be 
fully committed. The opinion in the case of Edwards 
v. Elliott, above cited, was written by Mr. Justice 
Clifford, who concurred in the decisions of the court 
in Ferry Co. v. Beers, and Roach v. Chupman, and who 
wrote a dissenting opfnion in the case of The Lotta- 
wanna, and it contains the fullest discussion of the 
subject and statement of the reasons for its decision 
which that court has given. [ have looked for the rea- 
sons in order to learn, if possible, how to reconcile the 
decisions holding contracts for the building of ships to 
be not maritime with those bolding contracts for the 
repair and rebuilding of vessels to be maritime, and 
where to draw the line dividing contracts for doing 
mechanical work, and for furnishing building ma- 
terials and machinery, which are classed as non-mari- 
time, from those contracts for doing precisely the 
same kind of mechanical work, and furnishing the 
same kind of materials and machinery, which are mari- 
time. And my conclusion is that, if there is any rea- 
son for the distinction, other than the mere fact that 
it exists because the courts have created it by their ar- 
bitrary decisions, it isto be found in this, that a mari- 
time contract is defined to be one having reference to 
commerce or navigation. The particular element es- 
sential to give it a maritime character is direct connec- 
tion with commercial transactions or navigation, and 
such connection is lacking in a contract to create a 
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new ship, or, if not lacking entirely, it is remote and 
contingent, so that it is not perceptible at the time the 
contract goes into effect as a binding obligation. But 
whatever is doue to or about an existing ship has di- 
rect reference to commerce and navigation. A ship 
in esse a8 a maritime subject gives a maritime charac- 
ter to all transactions directly connected with it. The 
cases are distinguishable thus: One class, founded 
upon contracts for the repairing and rebuilding of ves- 
sels, holds such contracts to be maritime, because they 
aftect vessels in esse; and the other class, founded 
upon contracts for the building of proposed vessels, 
holds such contracts to be non-maritime, because they 
touch maritime subjects only by relation to proposed 
vessels, the future existence of which is contingent 
upon performance of the terms of the contract in each 
case. 

The condition of the vessel, whether new or old, 
whether complete in all respects, and equipped for ser- 
vice, or only a mere hulk, without sails, rigging or 
masts, or means of propulsion, is not determinative of 
the question; and in case of a vessel in the latter con- 
dition it makes no difference in principle whether she 
may have been once complete, and have been disabled 
and stripped, or whether the things necessary to ren- 
der her complete and seaworthy are lacking simply 
because they have never been supplied. After anew 
ship has been launched, and embraced by the element 
upon which she is intended to float, aud beeu chris- 
tened, and become an entity fully capable of being 
identified, she is as much a subject of admiralty and 
maritime jurisdiction as she can be at any later period 
of her history, and contracts then entered into relat- 
ing to her completion, equipment or employment are 
maritime, and cognizable in admiralty. The Eliza 
Ladd, 3 Sawy. 519; Revenue Cutter No. 2, 4id. 143. In 
harmony with these views, the contracts under con- 
sideration, having originated after the vessel had been 
launched, are to be regarded as maritime, and the case 
is within the jurisdiction of this court. Itis my opin- 
ion therefore that the libellant, and each of the inter- 
vening libellants except Charles H. Allmond, are en- 
titled to recover the sum due them as per the commis- 
sioner’s report. As to Mr. Allmond, I hold that he is 
precluded by the terms of his contract from recovering 
auy sum at the present time, for the reason that he has 
not completed his contract, which is in writing, and 
which contains an express provision to the effect that 
no money in addition to what has already been paid to 
him is to be due or payable until the contract shall be 
fully completed. A decree will be entered iu accord- 
ance with this opinion. 


—_—_-—*_. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

ASSIGNMENT FOR CREDITORS—GOOD-WILL—TRADE- 
MARKS.—The good-will and trade-marks of the busi- 
ness of an insolvent manufacturing corporation pass 
to its assignee under a deed assigning “‘al] its estate 
and property, of whatever’ kind and wherever situ- 
ated,”’ and are acquired by the purchaser of the entire 
establishment at an assignees sale, advertised as a sale 
of the “cotton duck mills well known as the ‘ Druid 
Mills,’ iv full operation, with the machinery for manu- 
facturing all kinds of cotton duck, awnings, etc., all 
the well-known ‘ Druid Mills’ brand.”” That the good- 
will of an established business, as also the brands or 
the trade-marks used to distinguish and specially de- 
note the product or manufacture of the establishment 
are property, and form the subjects of contract and 
sale, is a principle too well settled to need the citation 
of authorities for its support. Indeed it is often the 
case that a large portion of the intrinsic marketable or 








assessable value of a manufacturing establishment 
consists in the good will maintained by it, and in the 
brands or trade-marks to which it has acquired an ex- 
clusive use, by which to denote the origin and make 
of its goods when placed upon the market. And go 
important a contribution to the value of the establish- 
ment are these el ts or sries of the business 
that in the sale or assignment of such manufactory or 
business establishment, to be continued as formerly, 
the sale or transfer of such an establishment ordinarily 
carries with it, by reasonable intendment or implica- 
tion, the right to such good-will and trade-marks as 
incidents to or accessories of the business carried on 
by the establishment. This would now seem to!be 
settled by a great preponderance of authority, though 
after a considerable conflict of judicial opinion. This 
court, in the case of Wittpans v, Mattfeldt, 44 Md. 305, 
has said that, where a trade-mark is used to designate 
the place and the person by whom the goods are made, 
the right to such trade-mark passes to the purchaser 
upon the sale and transfer of the business and manu- 
factory at which the goods are made. And the Su- 
preme Court of the United States, in Kidd v. Johnson, 
100 U. S. 617, 620, in speaking of the right to dispose of 
a trade-mark, in connection with a business establish- 
ment, said: ‘‘As tothe right of Pike to dispose of his 
trade-mark in connection with the establishment 
where the liquor was manufactured, we do not think 
there can be any reasonable doubt. It is true the pri- 
mary object of a trade-mark is to indicate by its mean- 
ing or association the origin of the article to which it 
is affixed. As distinct property, separate from the ar- 
ticle created by the original producer or manufacturer, 
it may not be the subject of sale. But when the trade- 
mark is affixed to articles manufactured at a particular 
establishment, and acquires a special reputation in con- 
nection with the place of manufacture, and that estab- 
lishment is transferred either by contract or operation 
of law to others, the right to the use of the trade-mark 
may be lawfully transferred with it. Its subsequent 
use by the person to whom the establishment is trans- 
ferred is considered as only indicating that the goods 
to which it is affixed are manufactured at the same 
place, and are of the same character, as those to which 
the mark was attached by its original designer. Such 
is the purportof the language of Lord Cranworth in 
the case of Leather Cloth Co. v. American Leather 
Cloth Co., 11 H. L. Cas. 523. See also Ainsworth v. 
Walmesley, 35 L. J. Ch. 355, and Hall v. Barrows, 10 
Jur. (N. S.) 55." And in addition to the cases thus re- 
ferred to, see the recent cases of Laurence Manuf’g Co. 
v. Tennessee Manuf’g Co., 138 U. S. 537, and Symonds 
v. Jones, 82 Me. 302. The deed of assignment trans- 
ferred to the trustee all the property of the assignor of 
whatever kind owned by it. This was certainly broad 
enough to include the property in the good-will of the 
business, and in the brand or trade-mark of the com- 
pany. All the property in the business and the plant 
were assigned, and we can have no doubt but that it 
was intended that the important accessories of good- 
will and the brand should pass. It can hardly be sup- 
posed that it was intended that the manufacturing es- 
tablishment should be sold by the trustee without 
them, as such sale could not be otherwise than greatly 
to the loss and prejudice of the creditors of the com- 
pany. It was manifestly the intention and desire of 
the assigning company that the manufacturing estab- 
lishment shoyld be sold by the trustee to the best ad- 
vantage, and to be operated by the purchasers; and 
the fact that the good-will and trade-mark or brand 
were not mentioned eo nomine in the deed of assign- 
ment in no manner excludes the construction that they 
did pass to the trustee, for, as laid down by Upton in 
his work on the Law of Trade-Marks, page 53, * there 
can be no doubt that a contract, by which a manufac- 
turer disposes absolutely of his business, and vests in 
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another the right to manufacture the goods which he 
has before produced, and which have become known 
in the market by a distinguishing trade-mark, though 
it were silent upon the subject of such trade-mark, by 
necessary implication vests in the purchaser the exclu- 
sive right to its use as it was before used.’’ The terms 
of transfer employed in the assigument before us are 
not less comprehensive tban those employed in bank- 
rupt or insolvent laws, which declare wha: property of 
the bankrupt or insolvent shall pass to the assignee; 
and yet, in cases occurring under those laws, it has 
been repeatedly held that the right to a trade-mark, 
not personal in its character, but which denotes simply 
the place or establishment at which the goods are 
manufactured, passes to the assignee. As an instance 
of this we may refer to the case of Warren v. Thread 
Co., 134 Mass. 247. The Insolvent Law of Massachu- 
setts provided that “the assignment shall vest in the 
assignee all the property of the debtor, real and per- 
sonal, which he could have lawfully sold, assigned or 
conveyed.’’ Upon this provision of the Insolvent Law 
the Supreme Court of that State held that, as the 
trade-marks there involved were designs or symbols 
designating the place or the establishment at which 
the thread was manufactured, and not implying any 
peculiar personal skill in the manufacturer designing 
them, they passed to the assignee of the insolvent. In 
that case the court said: ‘‘ Under this statute all the 
plaintiff's property which he could assign passed to his 
assignee. It includes, ex vi termini, his manufacturing 
establishment, machinery, tools and fixtures, manu- 
factured goods and the right to use the trade-mark in 
connection with the establishment and goods.” And 
if a trade-mark will pass in such case, there cun be no 
reason why it should not pass ina case such as the 
present, where the object of the assignment is'virtually 
the same as that provided for by the Insolvent Law, 
and where the terms of the assignment are equally 
comprehensive as those declaring the effect of the as- 
sigument under that law. ‘There are many cases to 
the same effect as that just referred to, but to which 
we need only refer by name. Hudson v. Osburne, 39 
L. J. Ch. 79; Pepper v. Labrot, 8 Fed. Rep. 29; Milling 
Co. v. Robinson, 20 id. 217. Md. Ct. App., June 17, 
1891. Wilmer v. Thomas. Opinion by Alvey, C. J. 





CONSTITUTIONAL LAW—INTER-STATE COMMERCE— 
COMMON CARRIERS—REMOVAL OF PAUPERS.—The stat- 
ute of this State (Rev. Stat., chap. 24, § 50) requiring 
common carriers who bring into the State persons not 
having a settlement thereiu to remove them beyond 
the State if they fall into distress within a year, etc., 
isa regulation of foreign and inter-State commerce, 
and is in violation of article 1,section 8, clause 3, of the 
Constitution of the United States, and is therefore 
void. Railroad Co. v. Husen, 95 U. S. 465. But it is 
claimed that this is the exercise of the police power of 
the State. That the State, in the exercise of its police 
power, may indirectly to some extent affect commerce 
between foreign countries and the United States or 
between States, may be conceded. Just what the po- 
lice power of the State embraces, and how far it ex- 
tends, does not appear to have been definitely deter- 
mined. It may exercise it to require quarantine or 
inspection before landing, of persons brought from 
abroad. It may exercise it to prevent the landing of 
passengers infected with contagious disease. It may 
exercise it over the landing of convicted felons from 
abroad. It may exercise it over persons whu have 
been subject to contagious disease, so as to be liable to 
be infected by it, and communicate it to others, and 
thereby endanger the health of the community. But 


it cannot exercise it to prevent commerce, nor can it 
exercise it over the carrying and landing of persons 
who are not at the time they are brought into the 
State in a condition to be dangerous to the public. 








Railroad Co. v. Husen, supra; Henderson v. Mayor, 
etc., 92 U. 8. 259; Chy Lung v. Freeman, id. 275. It 
cannot exercise it over persons who are free from con- 
tagion, who have not been subject to any danger of 
contagious disease, on the ground that they may be- 
come dangerous in that respect within a year or any 
other fixed period of time after landing. It has been 
said that it may exercise it to prevent the bringing 
into the State of paupers, persons who have no means 
of support, who are destitute and dependent upon 
public charity. But it cannot exercise it over a per- 
son who is not a pauper when landed, on the ground 
that he may become a pauper within some fixed period 
of time. While we do not undertake to determine 
just where the police power of the State in regard to 
these matters terminates, it is safe to say that it does 
not embrace the subjects that we have last pointed 
aut. This statute is broad and general in its terms. It 
embraces all persons brought into the State, having no 
settlement in the State, and as it is found in the pau- 
per statute the term “ settlement’? must be held to 
mean a pauper settlement, without regard to the fact 
whether the person is poor at the time when he is 
brought into the State or wealthy. He may be worth 
thousands and hundreds of thousands of dollars when 
he is landed in the State, and from the various vicissi- 
tudes that men are subject to, within a year from that 
time may not have a dollar, may be destitute and in 
need of support asa pauper. He may, when brought 
into the State, be a citizen of the State, having no set- 
tlement in it, and still, under the terms of the statute, 
if he becomes a pauper within a year, it is the duty of 
the carrier who brings him here to take him and carry 
him out of the State. By what authority may it be 
done? Acitizen of the State has the legal right to 
come into it, either with theaid of a common carrier 
or without such aid. Every citizen of the United 
States has the right to enter every other State for tem- 
porary purposes or to become a citizen of such State. 
Suppose the carrier who brings him in undertakes to 
seize him and carry him out of the State because he 
has lost his property within a year and become needy. 
Would not the courts interfere at once on application 
therefor, and discharge him from such unlawful re- 
straint? We think it is clearly so. Then again what 
right would the carrier have, if he is a pauper, and the 
police power of the State extends to the extent to pre- 
vent the landing of paupers within it to carry him out 
of this State and land him in another State? But it is 
unnecessary to discuss the effect of this statute fur- 
ther. Its provisions are too broad and sweeping to be 
considered within the power of the State. Me. Sup. 
Jud. Ct., April 16, 1891. City of Bangor v. Smith. 
Opinion by Libbey, J. 


CRIMINAL LAW—INDICTMENT — LARCENY.—If the 
indictment before us is one charging an act to bea 
criminal offense which is in law not so, the authorities 
first cited would justify us, if they are to be regarded 
as correctly announcing the law, in discharging the 
prisoner. It is clear however that nothing of the kind 
can be affirmed in this indictment. The statute pun- 
ishes the crime of larceny of any money, goods or chat- 
tels or bank notes. The indictment charges the lar- 
ceny of divers bills, commonly known and denomi- 
nated as ‘‘ National currency,’’ giving their denomina- 
tion and value. Of course the indictment is not for 
the larceny of coin, yet admitting for the purposes of 
this case that the National bank bills, which are akind 
or part of the National currency, are not legal tender, 
and that the term ‘‘ money” includes only that which 
is a legal tender (see 15 Am.& Eng. Enc. Law, ““Money”’) 
still the larceny of such bank bills is an offense under 
the bank note provision of the statute; and the lar- 
ceny of greenbacks or United States treasury notes, 
which are a legal tender (Legal Tender Cases, 110 U. 
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S. 421, and cases cited) is an offense under its ‘‘money”’ 
provision. Whether the indictment sufficiently 
charges the larceny of either greenbacks or National 
bank bills, so as to stand the test of a demurrer or mo- 
tion to quash, is a question with which we have noth- 
ing to doin this proceeding, and we have not given 
our attention; but it is certainly indisputable that the 
language of the indictment is broad enough to cover 
and does include both greenbacks aud National bank 
bills, and that both are the subject of larceny in this 
State. There is nothing in the case of Leftwich v. 
Com., 20 Gratt. 716, inconsistent with the above con- 
clusions. Fla. Sup. Ct., May 20, 1891. Ex parte Prince. 
Opinion by Raney, C. J. 


INSURANCE COMPANIES — FOREIGN — EXCLUDING 
FROM STATE — RETALIATORY LEGISLATION. The 
Code of Public General Laws of Maryland, article 23, 
section 138, provides that ‘‘ when by the laws of any 
other State any deposit of money * * * or pro- 
hibitions are imposed upon insurance companies incor- 
porated * * * under the laws of this State, * * * 
so long as such laws continue in force the same 
* * * obligations and prohibitions shall be im- 
posed * * * in this State, instead of those pre- 
scribed by the laws of this State.’’ The Acts of New 
York of 1873, chapter 593, section 2, provides that the 
superintendent of insurance “shall have power to re- 
fuse admission to any company * * * applying to 
be permitted to transact the business of insurance in 
this State from any other State, * * * whenever 
in his judgment such refusal to admit shall best pro- 
mote the interests of the people of this State.”” Held, 
that the Maryland statute is retaliatory, and makes 
the law of New York the law of Maryland, and when 
Maryland insurance companies are refused admission 
into New York solely upon the ground of discretion, 
the insurance commissioner of Maryland may exercise 
the same discretion, and refuse New York companies 
admission. The appellee contends that the statute of 
Maryland does not give our insurance commissioner 
any discretion whatever, as the New York law does, 
in express terms, give to its commissioner or superin- 
tendent of insurance, and that therefore when the ap- 
pellee had tendered full compliance with all the pro- 
visions of our statute which section 124 of article 23 of 
the Code enumerates, it was the imperative duty of 
the insurance commissioner to grant alicense, and that 
his refusal was without warrant of law. The argu- 
ment is that, as the statute says that license shall not 
be granted ‘‘ unless it be fully organized and possessed 
of the amount of capital required of similar compa- 
nies formed under the laws of this State, or until the 
following conditions have been complied with,” then, 
when it is properly organized, and has proper amount 
of capital, and has complied with the conditious men- 
tioned in the statute, as was admitted was the case as 
respects the appellee, there was no alternative to the 
commissioner, and he must issue the license. The ap- 
pellant controverts this position, and insists that while 
a discretion in the matter is not conferred on the com- 
missioner in express language, as is done by the New 
York statute to its superintendent of insurance, yet 
our statute is a strictly retaliatory one, and when the 
New York statute imposes an “ obligation or a prohi- 
bition ” not found in ours, that obligation and pro- 
hibition must be treated as if found in so many words 
in our statute, and it is to be enforced accordingly. 
In other words, the contention of the appellant is that, 
in such case, and for such emergency, our statute 
makes the New York law our law to control the action 
of our commissioner of insurance. This, we think, is 
the correct view, and justifies the commissioner in re- 
fusing license to the appellee. We cannot agree tothe 
view, pressed with so much earnestness and ability by 
appellee’s counsel, that the exclusion of the Maryland 





company from New York State by the refusal on the 
part of the New York superintendent to allow it li- 
cense, was not a‘‘prohibition” by the law of New 
York, within the meaning of our statute. The law of 
New York vests such absolute discretion ‘in its super- 
intendent of insurance that it is within his power to 
exclude every Maryland company from working in 
New York State, if in his judgment it was not to the 
interest of the New York people to have companies of 
other States to compete with insurance companies of 
that State. Now it is perfectly clear that our law- 
makers never desigued that our statute should be go 
interpreted as to allow New York companies to have 
access to our State on the same terms as our own, 
while ours cannot be allowed in New York State. Ac. 
cording to the view of the appellee, that very condi- 
tion of things might have existed by the action of the 
New York superintendent, and yet it would not have 
existed by the law of New York. Clearly that cannot 
be a sound view which might lead to such result. The 
Maryland company has been shut out of New York. 
How has that been effected? By the unappealable de- 
termination of the New York officer not to grant ita 
license. By what authority has that officer so conclu- 
sively shut the door upon a Maryland company? By 
the law of New York, giving him the discretion and 
power of prohibiting that company from entering the 
State of New York to do insurance business there. It 
is the law that enabled the superintendent to prohibit 
and that is responsible for the prohibition, and the 
prohibition must be referred to and charged to the su- 
perior authority—the law of New York. It will not 
do to say therefore that the law of New York does not 
prohibit. By its express provisions, in certain contin- 
gencies, exclusion (which is prohibition most effectual) 
is allowed; and supposing that contingency as arising, 
the superintendent has excluded the Maryland com- 
pany from New York, so that it is prohibited now, un- 
der penalties, from attempting to work there. The 
facts show it to have been a willful exclusion of the 
Maryland company from New York. The object of 
our statute is palpable. Thedesign was to put insur- 
ance companies coming from other States into the 
same position as ours would be in the State whence 
they came. They were to be admitted on the same 
terms, and none other, than ours would be there. 
Companies coming from other States were intended 
to fare no better than ours would on going to their 
State. Any obligation or “ prohibition” affecting 
Maryland compauies in other States was to operate 
here on companies coming here from thence. With 
such an object in view, as very manifestly existed, the 
“ prohibition” can have but one reference and mean- 
ing, and it would be forcing it fromits natural and ob- 
vious meauing in the statute to suppose, because it is 
used together with the language ‘‘ deposit of money or 
securities, taxes, flues or penalties or other obliga- 
tions,’”’ that “ or prohibitions’ must have some refer- 
ence to the subject of money deposits or taxes. After 
enumerating all the other things that might be de- 
manded to be doue, it winds up with * prohibitions,” 
meaning thereby plainly what the word means in its 
most natural and usual signification. It clearly meant 
that if our companies were prohibited from a State, 
theirs were to be prohibited here. The law wasin- 
tended to be one of strict reciprocity. “ Prohibition” 
means, according to lexicographers, “forbidding to 
do,” “‘aninhibition,”’ “an interdiction.’? When there- 
fore the superintendent refused license to the Mary- 
land company, it was instantly forbidden to attempt 
to transact businessin the State of New York. Md. 
Ct. App., June 18, 1891. Talbott v. Fidelity & Casualty 
Co. of New York. Opinion by Irving, J. 


LIMITATION OF ACTIONS—NEW PROMISE.—A letter 


written by a debtor after the debt is barred, which 
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does not mention the amount of it, and merely tells 
the creditor ‘‘if he needs more”’ to call for it, and he 
shall have it, does not constitute such a promise as will 
remove the bar of the statute. Nor is such a promise 
shown by a letter which, while it mentions the amount 
ofthe debt specifically, merely states that the debtor 
expects to pay ina year, or proposes to turn over prop- 
erty tosatisfy the debt. The letter of February 4, 
1882, from Barnes to Amason, is lacking in the essen- 
tials of an unconditional promise to pay necessary to 
the removal of the statutory bar already perfect, in 
that it fails to state the amount of indebtedness, and 
fails to set forth a promise to pay any sum certain. Its 
assurance to the creditor that “if you need or want 
more call for it without hesitation, and you shall have 
it,’’ not stating the amount due or how much “ more”’ 
would be paid on demand, does not operate as such 
promise as will take any sum from under the ban of 
the statute. As was said bythe Supreme Court of 
Pennsylvania: ‘*‘There must beaclear and definite 
acknowledgment of the debt, a specification of the 
amount due or a reference to something by which such 
amount can be definitely and certainly ascertained, 
and an unequivocal promise to pay.’”’ Miller v. Base- 
hore, 83 Penn. St. 356; Landis v. Roth, 109 id. 621. 
This leaves for consideration, on the question whether 
the bar of the statute was removed by a written prom- 
ise of defendant, the letters of October 15, 1882, and 
September 23, 1883, to Mrs. and Mr. Watrous, respect- 
ively. Theyare certainly not wanting in acknowl- 
edgments of the indebtedness, and are, it may be ad- 
mitted, sufficiently specific as to theamount thereof. 
They express a desire and expectation to pay it. They 
evince a purpose and willingness to pay it after atime. 
They contain propositions looking to a settlement of 
it, at one time, by the conveyance of certain landed 
interests to the heirs of the intestate, and, at another, 
through the satisfaction of a claim which had been or 
would be asserted against the estate. But neither of 
these letters can be construed into an unconditional 
promise to pay the debt, nor into an acknowledgment 
of its existence, accompanied with an unequivocal ex- 
pression of a willingness to presently pay it, from 
which, in many jurisdictions at least, the uncondi- 
tional promise required by statute might be implied. 
The letters do not import the written absolute under- 
taking to pay the debt required toa removal of the bar 
of the statute. Code, § 2628; Scott v. Ware, 64 Ala. 
174,185; Minniece v. Jeter, 65 id. 222; Grimball v. 
Mastin, 77 id. 553; 13 Am. & Eng. Enc. Law, pp. 754- 
756. Ala. Sup. Ct., June 24, 1891. Chapman v. Barnes. 
Opinion by McClellan, J. 





MARRIAGE—DIVORCE —ADULTERY — CONDONATION. 
—Having reviewed the evidence as to adultery, and 
having also referred to the definition of condonation 
given by Sir Cresswell Cresswell in Keats v. Keats & 
Montezuma, 32 L. T. Rep. (O. 8.) 321; 1 Sw. & Tris. 
834; 28 L. J. 57, P. & M., in these words: ‘* Condona- 
tion means a blotting out of the offense imputed, so as 
to restore the offending party to the position which he 
orshe occupied before the offense was committed,” 
then proceeded to address the jury as follows: I bave 
read what condonation is, and I cannot possibly put it 
better than as laid down by the very eminent judge in 
that case, a good many years ago. This definition 
means that if. with the full knowledge of his wife’s 
aduitery, a man says, I wish to treat my wife just as 
if it had never happened, he cannot afterward sue for 
relief on the ground of adultery which he has con. 
doned. In other words, he cannot blow hot and cold. 
Can it be really suggested that he has done go in this 
case? On the 6th November he saya that he received 
a full confession of guilt. They go home. Heisina 
terrible state of distress. She passes the night in the 
same room with him. Ordinarily when a man sleeps 








with his wife again, you assume that he has forgiven 
her. But all that has to be dealt with in respect to the 
circumstances of the particular case. In that now be- 
fore me there were only two rooms in the house that 
belonged to the petitioner and his wife, and if she had 
not stopped where she did, in what place could she 
have slept? The next day the petitioner sent for his 
brother and for another gentleman, and subsequently 
sends for a solicitor and tells his wife to go off. The 
following day he sends her away to her mother, and 
that very same day signs a petition for a divorce. You 
must take all that together in considering this ques- 
tion of condonation. It is quite true that he passes 
those two nights with her, but do you think when he 
did so that he meant to give up all claim to a divorce, 
or that he meant to restore her to her former position 
and to entirely forgive her? All that is for you, but it 
appears to me that it would be very strong to say that 
he did so intend, or to presume condonation upon the 
facts stated. He took her to the station, he gave her 
two books, he parted with her on somewhat friendly 
and even affectionate terms, but I do not see how you 
can blame aman for being not unnecessarily harsh. 
The jury found that the respondent had committed 
adultery with the co-respondent; that the co-respond- 
ent had committed adultery with the respondent, and 
that the petitioner had not condoned the adultery. 
The court, upon those findings, pronounced a decree 
nisi, with costs against the co-respondent. March 23, 
1891. Hall v. Hall. Opinion by Jeune, J. The Court 
of Appeal was moved, on behalf of the respondent, to 
grant her a new trial, but the lords justices refused the 
application upon the ground that they could not say 
that the verdict was such as twelve reasonable men 
could not properly come tv. 64 L. T. Rep. (N. 8.) 
837. 


NEGOTIABLE INSTRUMENT—ACCEPTANCE OF CHECK. 
—A verbal acceptance of a check by the drawee is 
valid and binding as if the acceptance was in writing. 
The agreement of the bank to pay the check wus not 
the promise to pay the debt of another, but was an 
original promise, and was valid although not in writ- 
ing. The delivery of the cattle to Neff was a sufficieat 
consideration for the agreement. Credit was given by 
Dunbier tothe bank, and not to Neff. The statutes 
of some of the States require that the acceptance of a 
check, should be in writing, and therefore in such 
States a verbal acceptance will not answer. But when, 
asin this State, the rule of the common law on that 
subject is in force, the verbal acceptance of a check by 
the drawee is validand binding. 1 Pars. Notes & B. 
281; Mason vy. Dousay, 35 Ill. 424; Sturges v. Bank, 75 
id. 595; Jarvis v. Wilson, 46 Conn. 90; Spaulding v. 
Andrews, 48 Penn. St. 411; Dunavan v. Flynn, 118 
Mass. 539. Neb. Sup. Ct., July 1,1891. Farmers & 
Merchants’ Bank of Shelby v. Dunbier. Opinion by 
Norval, J. 

s 

OFFICE—CHIEF OF POLICE—ELIGIBILITY.— First, is 
the office of chief of police under this charter one 
which is properly the subject of this proceeding? The 
statute provides that an information in the nature of 
a quowarranto may be filed *‘ when any person shall 
usurp, intrude into or unlawfully hold or exercise any 
public office, civil or military, or any franchise within 
this State, or any office in any corporation created by 
the authorities of this State.’’ How. Stat., § 8635. The 
incumbent of a municipal office created by the statute 
who is elected or appointed in the manner thereby 
prescribed, having a definite term fixed by statute, and 
who exercises functions which are derived from the 
charter, in addition to those derived from the by-laws 
of the municipality, must be deemed a public officer, 
within the meaning of this statute. Such an officer is 
aconstituent part of the machinery of government, 
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exercising functions prescribed by sovereign author- 
ity, and which are independent of local control. The 
chief of police of West Bay City is a public officer. The 
office is created by statute, and his powers and duties 
are prescribed by the charter, which provides that 
“he shall have power to serve any summons, subpoena, 
warrant, order, notice, paper or process whatever, is- 
sued or directed by any justice of the peace, or officer 
whatever, in the execution of the laws of the State or 
ordinances of the city for the prevention of crime and 
punishment of offenders in any part of the State, 
* * * toserve process for any violation of the city 
ordinances, and generally to have and exercise the 
powers as conservators of the peace which township 
constables under the general laws of the State possess.”’ 
He is required by charter, before entering upon the 
duties of his office, to take and subscribe the oath pre- 
scribed by the Constitution of this State, and to file 
the same with the recorder. He holds his office during 
good behavior, except that he may be removed upon 
complaint and conviction of incompetency, misbe- 
havior, insubordination, neglect of duty or violation 
ofany of the rules or regulations made by the com- 
mon council for the government of the police depart- 
ment. The power given to diminish the number of 
policemen cannot be construed to confer the power of 
a summary dismissal of the chief of police. The case 
is clearly distinguishable from that of People v. Cain 
(Mich.), 47 N. W. Rep. 484. In that case the charter 
provided that the council might, by ordinance, pro- 
vide for a police force, and make rules and regulations 
for its government, prescribe the powers and duties of 
policemen, and empowered the council to remove any 
policemen at any time. The office held by respondent 
is therefore within the statute. Second, was the re- 
spondent eligible at the time of his appointment? The 
office was created while respondent was an alderman 
and a member of thecouncil. Before his resignation 
the council resolved to appoint a chief of police, and 
respondent voted in favor of such action. Thereupon 
two ballots were had, and respondent was declared 
elected. A resolution was offered appointing another 
to the office, and respondent voted against its adop- 
tion. Respondent then tendered his resignation, and 
at a subsequent meeting, nearly a year before the 
period for which he had been elected as alderman had 
expired, he was by resolution appointed chief of po- 
lice. The charter provides not only that ‘‘no alder- 
man shall be elected or appointed to any other office in 
the city during the term for which he was elected as 
alderman,”’ but it contains the further provisions that 
“no member of the common council shall, during the 
period for which he was elected, be appointed to or be 
competent to hold any office of which the emoluments 
are paid from the city treasury.”” The mayor and al- 
dermen constitute the common council, and the salary 
of the chief of police is paid from the city treasury. 
The respondent contends that when appointed he had 
ceased to be an alderman or amember of the council; 
that his **term of office’ had therefore expired, and 
he was no longer ineligible; in other words, that the 
prohibition is limited to members of the council or 
aldermen. This is a narrow view of the statute, and 
gives to language used no purpose. Similar provisions 
exist in nearly all municipal charters. The general 
law for the incorporation of cities contains the follow- 
ing provision: ‘‘ No alderman shall be elected or ap- 
pointed to any other office in the city during the term 
for which he was elected as alderman, nor appointed 
to any other office in thecity within one year there- 
after.” The Constitution provides that “‘no person 
elected a member of the Legislature shall receive any 
civil appointment within this State or to the Senate of 
the United States from the governor, the governor 
and the Senate, from the Legislature, or any other 
State authority during the term for which .he is 








elected.’’ The purpose of these statutes is to prevent 
officers from using their official positions in the crea- 
tion of offices for themselves of for the appointment of 
themselves to place. While the law concedes the right 
of resignation, it is its policy to take away all induce- 
ments to the vacation of office. Statutes should be so 
construed as to give every word and phrase used its 
common and approved meaning. If it was the inten- 
tion of the Legislature to limit the prohibition to the 
term of actual service, or simply to make members of 
the council or aldermen ineligible to other city offices 
during the term of actual service, the phrases “* during 
the term for which he was elected,’’ and “ during the 
period for which he was elected,’ are entirely super- 
fluous. The term for which respondent was elected ig 
clearly defined by the charter, and the language, “ the 
term for which he was elected,’’ has a clear and well- 
defined meaning. He waselected to serve for two 
years whether he served that time or not. The lan- 
guage used in the statutes fixes the period of his ineli- 
gibility, and excludes a construction which would have 
attached in the absence of that language. It follows 
that at the time of his appointment respondent was 
ineligible, and now holds the office of chief of police of 
West Bay City without authority, and is guilty of in- 
trusion, and a judgment of ouster with costs must 
therefore be rendered against him. The other justices 
concurred. Mich. Sup. Ct., July 3, 1891.  Leople, ex 
rel. Ellis, v. Lennon. Opinion by McGrath, J. 


PLEADING — LIBEL—GOOD CHARACTER—EVIDENCE. 
—(1) A plaintiff having specifically alleg>xd in his com- 
plaint a material fact (e. g., the good reputation of the 
plaintiff in an action for libel), which would have been 
presumed without averment, and concerning which 
the burden of pleading and proof would ordinarily 
rest on the defendant, the defendant may raise an 
issue thereon by a mere denial in his answer of the 
fact thus alleged by the plaintiff. It is argued that 
since the averment in the complaint of the good repu- 
tation of the plaintiff was not essential to the suffi- 
ciency of the pleading, asa statement of the cause of 
action, a denial of that allegation in the answer is of 
no effect. It may be conceded, in accordance with the 
claim of the respondent, although we do not so de- 
cide, that unless the answer is so framed as to specifi- 
cally put the reputation of the plaintiff in issue, such 
evidence would not be admissible. This answer does 
not put that matter in issue as completely and specifi- 
cally as if it had contained the averment, affirmatively 
made, that the plaintiff's general reputation in the 
particulars here involved was bad. The purpose of 
pleadings is to disclose the facts relied upon for re- 
covery orin defense, and in support of which proof 
may be expected to be made at the trial. For this pur- 
pose no particular form of words is necessary, and the 
form or nature of the allegations of the complaint 
may determine the form in which the answer may 
properly be made. Of course the affirmance and de- 
nial of immaterial matters does not present an issue 
to betried. Buta plaintiff may unnecessarily aver in 
hiscomplaint a material fact which would be pre- 
sumed in the absence of any averment, or concerning 
which the burden of pleading and proof would ordi- 
narily rest upon the defendant, and by so doing en- 
able the defendant, by a mere specific denial of such 
averment, to raise an issue as to the fact. Pom. Rem., 
§ 667. Thisissuch acase. The complaint set forth 
specifically the material fact that the plaintiff nad en- 
joyed a good reputation in the particulars here i- 
volved. In the answer this allegation was specifically 
denied. When we regard the purposes of pleadings, it 
can make no possible difference whether, the com- 
plaint containing no such averment, the defendant 
were to affirmatively and specifically state in his answer 
that the plaintiff's reputation was bad, or the com- 
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nt alleging specifically that his reputation was 
good, the defendant were to specifically deny the fact 
thusaverred. In either case the defendant unmis- 
takably puts in issue the material fact. It is no an- 
swer to say that the plaintiff need not have alleged his 
good reputation. He having done so, it enabled the 
defendant to put the fact in issue by a pleading in the 
language of a denial, when, if the complaint had rested 
upon the presumption of the plaintiff's good name, the 
defendant, in order to specifically make an issue upon 
it, would have been obliged to affirmatively aver that 
it was bad. (2) The ruling of the court upon the at- 
tempt of the defendant to prove specific acts of dishon- 
esty on the part of the plaintiff was right, there being 
no statement of facts in the answer to justify such evi- 
dence. Minn. Sup. Ct., July 28, 1891. Dennis v. John- 
son. Opinion by Dickinson, J. 


SLANDER— ‘BAD DEBT COLLECTING AGENCY’? — 
THREATS.—Sending pressing and annoying letters by 
the creditor to his debtor, urging him to pay, is not 
actionable, it not being proven that any publication 
had been made of their contents, or any steps taken 
which could oppress and injure the debtor. The ac- 
count had remuined past due some time. It was placed 
in the hands of an attorney for collection. Afterward 
it was sent to the “‘ Bad Debt Collecting Agency ” of 
Chicago. It was proven that this agency addressed 
letters to plaintiff in terms annoying and offensive. 
They threatened if he did not pay to post his name on 
thelist of debtors able and unwilling to pay, also to 
advertise the account for sale. Asa matter of good 
taste and proper consideration these letters cannot 
meet with approval. They relied upon stinging ex- 
pressions to effect the collection. The sending of such 
letters by a creditor has been held not to be a publica- 
tion and not actionable. La. Sup. Ct., May 18, 1891. 
Sicard v. Roca. Opinion by Breaux, J. 


TAXATION—CAPITAL STOCK—RAILROAD—PROPERTY 
OUTSIDE THE STATE.—Where the equipment of a do- 
mestic railroad corporation is used interchangeably 
upon its lines within and without the State, its capi- 
talstock cau only be taxed in the proportion that the 
number of miles operated and equipped in one State 
bears to the entire mileage. (2) Wherea part of the 
capital stock of a domestic corporation represents the 
value of aleasehold interest in a railroad entirely 
without the State, the amount thereof should be de- 
ducted in computing the valuation of the capital stock 
asa basis for taxation. It istrue that the situs of a 
domestic corporation is in this State, and that for 
many purposes the domicile of the person, whether 
natural or artificial, draws to it the personal property 
belonging to such owner. That this is so as to such 
intangible property as is not the subject of taxation 
elsewhere, such as money at interest, may be conceded ; 
but for the purposes of taxation tangible personal 
property has a situs wherever it may be found. Hence 
it was held in Palace-Car Co. v. Com., 107 Penn. St. 
156, the said company being a foreign corporation, that 
the proportion of the capital stock of the company in- 
vested and used in Pennsylvania is taxable here, and 
that the amount of the tax may be properly ascer- 
tained by taking as a basis the proportion which the 
number of miles operated by the company in this State 
bears to the whole number of miles operated by it, 
without regard to the question where any particular 
car or cars were used, this court saying in its opinion: 
“They (the cars) are operated within this State. They 
are daily passing from one State to the other. They 
are used in performing the functions for which the 
corporation was created. The fact that they were also 
used and operated in other States cannot wholly exempt 
them from taxation here.’’ This case has recently been 


affirmed by the Supreme Court of the United States, 
although the report of the case has not yet reached us. 
On the other hand we held in Com. v. Dredging Co., 
122 Penn. St. 386, that the dredges which were the sub- 
jects of the controversy were taxable at the situs of 
the company, for the reason that, although wholly 
used outside of the Commonwealth, they did not re- 
main in any one place long enough to render them lia- 
ble to taxation there, this court saying in its opinion: 
“From the nature of the business, it is in one place 
to-day and in another to-morrow, and hence not tax- 
able in the jurisdiction where temporarily employed. 
It follows that, if not taxable here, it escapes alto- 
gether.” It may be that in the case of a domestic corpo- 
ration the Commonwealth would have the power to 
tax its entire capital stock, no matter where found nor 
how invested, and notwithstanding that the whole or 
the greater portion of its stock was invested in tangi- 
ble property located and used in other States, and lia- 
ble to taxation by the laws of those States. But the 
Commonwealth is nota bandit with a pistol at the 
throat of every property-owner; on the contrary, she 
imposes no greater burdens than the necessities of the 
State require, and she endeavors at least to impose 
those burdens in as equitable a manner as the wisdom 
of the Legislature and the difficulties of the subject 
admit. Sup. Ct. Penn., June 3, 1891. Commonwealth 
v. Delaware, L. & W. R. Co. Opinion per Curiam. 


TENANCY FROM YEAR TO YEAR—NOTICE TO QUIT.— 
Tenancies from year to year still exist in this State, as 
at common law, except so far as the length of notice 
required to terminate them has been changed by stat- 
ute. Counsel for defendant does not claim that there 
is any express provision of statute abolishing such ten- 
ancies, but he relies on certain provisions which he 
claims effect that result by implication. The first is 
General Statutes, chapter 45, section 1, dividing es- 
tates in land into estates of inheritance, estates for 
life, estates for years, estates at will and by sufferance, 
the argument being that, as estates from year to year 
are not named, therefore they are impliedly abolished, 
The next is General Statutes, chapter 75, section 40, 
which provides that all estates at will may be deter- 
mined by either party by three months’ notice in 
writing for that purpose given to the other party, and, 
when the rent reserved is payable at periods of less 
than three months, the term of such notice shall be 
sufficient if it is equal to the interval between the 
times of payment. It is argued that by this the Legis- 
lature intended to provide for the termination of all 
estates which did not terminate themselves without 
notice, and made provision for all the estates, which it 
recognized, which did not terminate themselves, to- 
wit, estates at will. Reference is also made to Gen- 
eral Statutes, chapter 84, section 11, governing sum- 
mary proceedings for the recovery of possession by a 
landlord. It is said that this was evidently intended 
to give alandlord a summary remedy whenever the 
relation of landlord exists, but, as the statute only re- 
fers to two classes of cases in which the remedy may 
be employed, when the tenant is not in arrears of rent, 
to-wit, when the tenant holds over after the termina- 
tion of the time for which the premises were demised, 
and where atenant at will holds over after the deter- 
mination of any such estate by notice to quit, there- 
fore if tenancies from year to year still exist, the ten- 
ant in such cases could only be evicted by an action of 
ejectment. It seems to us that counsel has been led 
into error by failing to duly consider the state of the 
common law when the statutes were passed, and by as- 
suming that, when they speak of tenancies at will, 
they refer exclusively to tenancies strictly at will; 
that is, those which, but forthe statute in reference to 
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time by either party without notice. It was deter- 
mined very ancieutly by the common law, upon prin- 
ciples of justice and policy, that estates at will were 
equally at the will of both parties, and neither of them 
were permitted to exercise his will in a wanton man- 
ner, and contrary to equity and good faith, but that 
they coald only be terminated by notice for a longer 
or shorter period, depending usually upon the nature 
of the original demise. At first there was no other 
rule but that the notice should bea reasonable one. 
Because of the uncertainty of this rule, the courts 
early adopted, as far as possible, some fixed period as 
being reasonable. In those tenancies which, from the 
nature of the original demise, they construed to be 
tenancies from year to year, the courts adopted six 
months as a reasonable notice, holding that such ten- 
ancies could only be determined by a notice of at least 
six months, terminating at the expiration of the first 
or any succeeding year. And in those cases which did 
not come within the class of tenancies from year to 
year, because by implication for some definite period 
less than a year, the rule was generally adopted that 
the time of notice should be governed by the length of 
time specified as the interval between the times of 
payment of rent, and should be egual to one of these 
intervals, aud must end at the expiration thereof. 
The result was that at common law estates at will, in 
the strict sense, became almost extinguished at a very 
early date, under the operation of judicial decisions. 
Indeed it would have been difficult to conceive of an 
instance of such a tenancy, except where created by 
the express contract of the parties to that effect. But 
they stillremain substantially tenancies at will, except 
that such will could not be determined by either party 
without due notice to quit. The enumeration or clas- 
sification of estates adopted by our statutes is but 
declaratory of that found in all writers on the com- 
mon law, even after the doctrine of tenancies from 
year to year had been fully established by the decis- 
ions of the courts. Estates in land, less than freehold, 
have always been classified as of three sorts: (1) Es- 
tates for years; (2) estates at will; (3) estates by suf- 
ferance. 2 Bl. Com. 139. This classification was first 
incorporated in statutory form in the old Revised 
Statutes of New York, and from them borrowed suc- 
cessively by Michigan and Wisconsin, and perhaps 
other States; but in none of them was it ever held, or 
even suggested, that the statute affected orin any way 
changed the common Jaw as to tenancies from year to 
year. Did the statutory enumeration necessarily ex- 
clude tenancies from year to year, there would be 
much force in defendant’sargument. But so far from 
this being the case, they may be included in either es- 
tates for years or estates at will, or both, as they pos- 
sess many of the qualities of each. A tenancy from 
year to year, though indeterminate as to duration un- 
til notice given, has most of the qualities and incidents 
of a term for years, and, when notice has been given, 
the term is as much fixed for a definite period as any 
term for years. A tenant from year to year has a lease 
for a year certain, with a growing interest during every 
year thereafter, springing out of the original contract 
and parcel of it. Such an estate is not determined by 
the death of either lessor or lessee; it is assignable 
and demisable and may be pleaded asaterm. But al- 
though it has many of the qualities of aterm for years, 
yet it is, as already remarked, substantially a tenancy 
at will, except that such will cannot be determined by 
either party without due notice to quit, terminating 
at the end of ayear. 1 Woodf. Land. & Ten. 219. For 
purposes of notice to quit, it is a general tenancy at 
will. 2 Tayl. Land. & Ten., § 467, and cases cited. And 
for purposes of general classification it is treated as a 
species of tenancy at will, and as properly so as are 
those tenancies which by implication are held to be 





for some period less than a year, as from quarter ty 
quarter, or from month to month, where notice to 
quit is ulso necessary in order to terminate them, the 
only difference being as to the length of the notice and 
the time itshould terminate. Minn. Sup. Ct., July 17, 
1891. Hunter v. Frost. Opinion by Mitchell, J. 


WILL — TRUSTS — UNEXPENDED PROFITS—REMAIN- 
DER.—A testator set apart in trust in the Jands of his 
executor, for the benefit of his brother, certain planta- 
tions aud personal property, and provided that ** the 
profits of the estate are set apart for his use, under his 
superintendence, but neither the estate nor profits 
shall be bound for his past debts, or for future debts 
or liabilities, other than decent and comfortable sup- 
port. At his death all the said property is to pass toa 
trustee, in trust for certain other devisees.” Held, that 
the brother took only a qualified right to support from 
the profits, subject to no debts except to those who 
furnished him supplies, and that unexpended profits 
passed at his death to the remainderman. On behalf 
of the appellees it is insisted that the testator, by his 
will, gave to Burr Garland the profits therein men- 
tioned absolutely, and that the exemption of the 
profits from liability for Burr Garland's debts is void, 
because they say that it is a fundamental doctrine of 
the English Chancery, and that the same rule prevails 
in America, that nosuch estate can be deprived of the 
incident of alienability or liability for the debts of the 
owner. Butthis argument seems to me to be beside 
the mark. In this casethe devisee and legatee, Burr 
Garland, did not take any absolute property in the 
profits of the estate which he might have assigned or 
aliened, but, on the contrary, he acquired the mere, 
although exclusive, right to a reception of so much of 
said profits as would furnish a decent and comfortable 
support for bimself, and this was so qualified and 
limited as to fence out all his creditors, except those 
who furnished him supplies for his support. Had he 
undertaken to expend those profits in any other way 
he would have been guilty of a breach of trust, for 
there was, in the eye of acourt of equity, as complete 
a trust in him to apply these profits in this one direc- 
tion as there was in the trustee to hold the legal title. 
And while he (Burr Garland) took this qualified right, 
which we think it is a misnomer to call property, the 
remaindermen took a vested remainder in all the sur- 
plus or unexpended profits. It is admitted that this 
exact question has never been decided in Virginia, al- 
though several cases bave arisen in this State, where 
the trusts were held to be blended, and therefore that 
donee had no interest that was divisible from the 
other cestuis que trustent, and therefore no property 
that could be subjected to his debts. But in Nickell 
v. Handly, 10 Gratt. 336, Judge Samuels, delivering the 
opinion of the court, said: ‘There is nothing in the 
nature or law of property which could prevent the tes- 
tatrix, when about to die, from appropriating her 
property to the support of her poor and helpless rela- 
tions; nothing to prevent her from charging her prop- 
erty with the expense of fvod, raiment and shelter for 
such relations. There is nothing in law or reason, I 
couceive, which should prevent her from appointing 
an agent or trustee to administer her bounty.’”’ But 
the question has been carefully considered by the Su- 
preme Court of the United States in the case of Nich- 
ols v. Eaton, 91 U. S. 716, and by the Supreme Court of 
Massachusetts in the case of Bank v. Adams, 133 Mass. 
170, and in each case it was held that there was noth- 
ing in the doctrines of the American Chancery which 
prohibits a trust like the present. The reasoning of 
these cases commends itself to our judgment, and fully 
establishes the validity of this trust. Va. Sup. Ct. 
App., April 30, 1891. Garland’s Adm’r v. Garland’s 

.Adm’r. Opinion by Hinton, J. 
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NE of the points at which this country shows to 
most striking disadvantage in comparison with 
Europe is its roads. The traveller is struck with 
surprise and admiration in observing the solid- 
ity, smoothness and convenient grades of the 
common roads in Eugland, France, Switzerland 
and Germany, and he is forced to admit the 
shameful inferiority of those in this country. 
Mr. John Gilmer Speed treats of this subject 
in an article entitled ‘‘The Common Roads in 
Europe,” in the October number of Lippincott’s 
Magazine. He attributes the excellence of the for- 
eign road system to the centralization of the con- 
structive and supervising power, and says, very 
justly, as it seems to us, “ there are no good systems 
of roads in any part of the world at this time where 
this work is left to the various local authorities.” 
Owing to the gravelly nature of the soil, the New 
England roads are generally better than those in the 
Middle, Western and Southern States. Those in 
this State are, as Mr. Speed says of the American 
roads in general, ‘‘disgracefully bad.” Within 
sight of our $20,000,000 Capitol are roads which are 
always in the wet scason nearly impassable. The 
rural juror, on his way to court, in the spring, with 
the White Elephant apparently under his nose, is 
frequently almost brought to a stand in a foot of 
blue-clay mud, or in the summer drags his weary 
wheels through a foot of sand. Im this city 
are some of the worst-paved streets in the 
world. Those twenty millions would have given 
our State some excellent roads. Governor Hill has 
wisely drawn the attention of our Legislature to this 
subject, and it is to be hoped that it will not be lost 
sight of. We have often wondered why convict 
labor could not usefully be employed in the im- 
provement of the public roads. It is certain that 
the convicts should not be idle, and it is equally 
certain that there is a popular outcry against their 
employment in any industry which may compete 
with the same industry practiced by the reputable 
members of the community. Highway labor would 
seem to be the occupation in which the greatest 
benefit would ensue with the least offense. This 
recommendation was made with a great deal of 
force, in the report, at the last meeting of the Ala- 
bama State Bar Association, of the committee on 
legislation, by Mr. A. C. Hargrove,chairman. The 
report says on this point: 
“There is another subject which is of paramount 


importance to our State, and for want of proper atten- 
tion, to which strangers from other States and 


countries coming into our borders, are struck with 

amasement at the bad condition of our public roads— 

the very best indox of the want of thrift and enter- 
Vou. 44 — No. 15. 





proach to our civilization, and will continue to be so 
unless the importance of the subject is vigorously agi- 
tated by every legitimate means, until those who make 
our laws are impressed with the sense of the solemn 
duty of turning their attention from the trifling local 
matters which consume so much time of the General 
Assembly, and taking in hand the higher and weightier 
matters, among which is providing for the building up 
of our waste places and enhancing the value of our 
lands, by making our country inviting to strangers 
and attractive and pleasant to our own people, by giv- 
ing them facilities for travel and transportation. It is 
pleasing to all who have a spark of State pride to see 
the interest which the press and the people are now 
beginning to take iu this important subject. The in- 
terest ought not to be permitted to subside till a bet- 
ter system of constructing and repairing our highways 
is secured. And itis obvious to every ordinary ob- 
server that to accomplish this greatly desired end 
there must be a radical change of our present road 
system. It must be done in the main by taxation. 
This tax ought to be imposed both on persons and on 
property. * * * Upon the subjects of working our 
public roads and managing convicts, one of the best 
and wisest men in the State, replying toa letter ask- 
ing his views as to needful reforms, says: ‘In my 
opinion the greatest change in our laws now demanded 
is the penitentiary, or system of convict labor. There 
ought to be a division of convicts, and this will crop 
out in my skeleton of the road laws, to-wit: establish 
a civil engineer for egch county—Ilst. To survey roads 
from one court-house to another, meeting at the 
county line. Make the engineer the overseer, or boss 
of roads. Make working roads from eighteen years 
up have no exem ptions—we old fellows need roads and 
can pay for our share—make all work, or pay say $a 
year in tax. Send all persons convicted of misde- 
meanors to the overseer. Have tents and rations, but 
no chains or striped clothes, or guards. If such con- 
vict runs away let that offense be punished severely, 
if he is ever caught, and let them understand this. 
Give them leave to visit their homes when convenient; 
let it be understood, and so felt by the convict, that 
he is not degraded in such work, but is merely paying 
adebt. Work them with the other citizens, or hands 
hired by the tax collected. The counties should buy 
proper tools to work withand teams when necessary. 
When main roads to court-houses are completed, then 
let the engineer and forces survey and build all other 
important roads necessary, and also build bridges. 
This is only the outlive of my skeleton, but you can 
build on it. I wish I had the time to write you my 
opinions fully on the road subject. I have thought 
much on the subject, but confess I find obstacles in the 
way of every plan. What I would most like, would 
be to see the young white boy, guilty of mere misde- 
meanor only, relieved of the shackles and association 
with the degraded felon and negro brute. They would 
not run away from our road service, but would pay 
their fines and costs in this way, and furnish good 
roads and good citizens at last.’ ” 

The only objection we ever heard to the employ- 
ment of convict labor on the public roads is that it 
shocks the sensibilities of travellers. This seems to 
us a super-sentimental objection. As highway labor 
is notoriously shirked and avoided by those from 
whom it is due and may legally be exacted, these 
citizens should at least consent that it should be 
done in the most convenient and beneficial way. 
By dividing the laborers into small squads under 
charge of guards, and thus dispensing with the 
cruel ball and chain, the labor will cease to be seri- 
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ously objectionable either intrinsically or sentimen- 
tally. He who plants a tree, it is said, deserves 
well of posterity; much more he who builds a mile 
of good road. 


This is truly a levelling country. As we have 
sometimes heard the judges remark in the charge to 
the grand jury, no one is so low as to be beneath 
the protection nor so high as to be above the reach 
of the law. This glorious truth is demonstrated in 
an advertisement which comes to us from the Gazette- 
Herald, a newspaper published in Clark county, 
Missouri. It consists of an order to plead to the 
petition in the case of ‘‘ Giles Otis Pearce, plaintiff, 
v. Melville W. Fuller, Stephen J. Field, Jos. P. 
Bradley, Jno. M. Harlan, Horace Gray, L. Q. C. 
Lamar, Samuel Blatchford, D. J. Brewer, J. A. Mc- 
Kenney, Wm. M. Purse e¢ al., A. L. Schuyler e¢ al., 
E. W. Conable e¢ al.; Ida D. Kelly as was Pierson, 
nee Harrodon et al.; A. M. F. Cook et al., defend- 
ants,” “the object and nature of which is to obtain 
and secure a license to practice law in all the courts 
of record in the State of Missouri,” and unless the 
defendants do not show. up at Kahoka, this month, 
judgment will be taken as confessed. It is dif- 
ficult for us, with our limited light, to understand 
why Mr. Justice Brown is not included, and the re- 
lations of the co-respondents who apparently do not 
occupy any judicial station. Especially are we in 
the dark as to the relation of Ida ‘‘as was,” etc., to 
the case. There seems to be a little looseness in the 
phrase ‘‘e¢ al.,” which may prove a dangerous om- 
nium gatherum, under which judgment may go 
against the President and his cabinet, and even Mr, 
Cleveland and Governor Hill. One of the learned 
justices aforesaid asks us: ‘* What ought we to do 
in the circumstances; what defense can we make to 
this suit?’? We should advise them to set an ex- 
ample of condescension. As the Prince of Wales 
has lately consented to subject his person to the 
writ of subpeena, so we should counsel these ele- 
vated persons not to put on any airs, but to appear 
and plead — say nolo contendere or nil admirari. We 
would not take advantage of the patent defect of 
parties defendant —there are parties enough, and 
there might be danger of Pearce’s bringing in more 
women, which always tends to confusion. We 
would do nothing however to obstruct Mr. Pearce’s 
smooth and speedy admission to the bar, and if we 
could bring it about we would assign him to prac- 
tice exclusively before that new agrarian judge in 
Kansas, 


There is a good deal of entertainment in the pro- 
ceedings of the Illinois State Bar Association, at its 
fourteenth annual meeting, held at Springfield, in 
January last. Especially important and interesting 
is the address by Judge Elliott Anthony, on ‘The 
Need of a Constitutional Convention, Historically 
Considered.” This is full of agreeable reminis- 
cences, which may usefully be read in connection 
with the recent sketch in the Green Bag of the Su- 
preme Court of Illinois. The address by Judge 
Seymour D. Thompson, on ‘‘The Power of the 





People over Corporate and Individual Combinations 
and Monopolies,” will well repay perusal. There 
are some frightful misprints in the pamphlet. 
‘*David W. Field ” is bad enough, but the follow- 
ing, from the report of Mr. A. Orendorf, on the 
Centennial Judiciary Celebration in New York, sur- 
passes for atrocity any thing that has ever come un- 
der our observation: “The invocation was pro- 
nounced by the Rev. Morgan Pipps. An address of 
welcome was delivered by the Hon.W. H. Arnould, 
chairman of the judicial centennial committee of the 
New York State Bar Association. Then followed 
an address, ‘The Origin of the Supreme Court of the 
United States, and its Place in the Constitution,’ by 
William Allen Butler, LL. D., of New York.’ ‘The 
Supreme Court Situation’ was exponded by the Hon, 
Henry Heydecker, of Missouri. Address: ‘ Per- 
sonal Character of the Chief Justices,’ by the Hon. 
Thomas D. Sanders, Lansing. ‘The Supreme Court 
and the Sovereignty of the People,’ an address by 
the Hon. Edward D. Field, of Vermont; response 
by the court, through Mr. Justice Field.” We do 
not recall the “Rev. Morgan Pipps” (Dix ?), but 
certainly ‘‘Arnould” for Arnoux, “ Heydecker” for 
Hitchcock, ‘‘Thomas D. Sanders, Lansing,” for 
Thomas J. Semmes, Louisiana, and ‘‘ Edward D. 
Field” for Edward J. Phelps, are enough to dis- 
courage anybody from trying to be celebrated. The 
pamphlet is adorned by several excellent portraits 
of the gentlemen who took part in the exercises. 


The editor of the Central Law Journat seems to 
possess at least one of the attributes of the Almighty, 
and that is his measure of earthly time. The editor 
says the Centralis but ‘‘afew months” youngerthan . 
this journal, and then proceeds to admit that it is 
four years younger. The numbering of their re- 
spective volumes would seem to denote this, for the 
Central is in its thirty-third and this journal is in 
its forty-fourth volume. Both have our best wishes, 
But both are mere babes and sucklings in compari- 
son with the Legal Intelligencer of Philadelphia. 


We do hope the treasonable Old Man will abolish 
the House of Lords, if only to get rid of its law. 
We are a-weary of it. It may sometimes be right, 
but it is generally superfluous. The Law Times sur- 
prises us by saying: ‘* But if there were a tribunal 
above the House of Lords —so uncertain is English 
law — no one could safely predict what would hap- 
pen.” Which is sound, but awfully lacking in loy- 
alty and reverence. 





NOTES OF CASES. 
N Tufts v. Grewer, Supreme Judicial Court of 
Maine, April 11, 1891, it was held, for a ven- 
dee’s-refusal to accept and pay for goods he has 
contracted to buy, the vendor may recover for dam- 
ages the difference between the market value of the 
goods at the time and place stipulated for delivery 
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and the contract price, together with the expenses 
of reselling the same; whether the articles are 
merely some of the manufactures of the vendor 
which he has on hand, or are manufactured in some 
particular way especially for the vendee, at his re- 
quest. The court said: “There are courts which 
have held, that in all cases where a vendee refuses 
to accept the goods contracted for by him, the 
vendor may recover the contract price as dam- 
ages. There is a stronger leaning among judges 
toward the distinction set up in the present case, in 
favor of applying such a principle only when the 
contract calls for an article to be manufactured es- 
pecially for the vendee. The ground upon which 
this doctrine is defended by its advocates is that 
the peculiarly manufactured article is of little value 
to any one besides the vendee, if of any marketable 
value whatever. The answer to this position is, of 
course, that the less the goods are worth to sell in 
the market, the more the plaintiff recovers, and if 
they are worth nothing at all, then he recovers the 
full contract price. But such a result is just as logi- 
cally attainable under the application of the gen- 
eral as by any special rule. The great ground of 
objection to the rule invoked by the plaintiff is that 
where there has been no acceptance of the property 
the title still remains in the vendor, liable to be 
taken for his debts, or pass to his assignee in bank- 
ruptcy, or be sold by him to another purchaser. A 
tender does not, in our law, transfer the title to the 
vendee. * * * Therule invoked here has not 
been much noticed in the English law, but finds its 
principal support in this country, and still even 
here it will be found, we think, to be in contradic- 
tion of most of the authorities. The first case in 
this country sustaining this special rule was Bement 
v. Smith, 15 Wend. 493. In Dustan v. McAndrew, 
44 N. Y. 72, although the case called for no such 
classification, the opinion formulates the law on the 
point in question in the following manner: (1) The 
vendor may store or retain the property for the ven- 
dee, and sue him for the entire purchase price; (2) 
or he may sell the property, acting as agent of the 
vendee, and recover the difference between the con- 
tract price and the price obtained on such resale ; (3) 
or he may keep the property as his own, and recover 
the difference between market price and the con- 
tract price. This formulary seems to have crept 
into several text-books, receiving more of less ap- 
probation from the authors. The special rule was 
approved in Massachusetts, as limited to cases 
where the article to be sold was stock in a corpora- 
tion, the vendor having tendered the certificate 
made out in the name of the vendee. Thompson v. 
Alger, 12 Metc. (Mass.) 428. The court there said, 
in response to a suggestion that the general rule 


. should apply: ‘Such would be the general rule as 


to contracts for the sale of personal property, and 
such rule would do entire justice to the vendor. He 
would retain the property as fully in his own hands 
as before, and a payment of the difference between 
the market price and that stipulated would fully 
indemnify him.’ The most exhaustive case cited in 
plaintiff's behalf is Shawhan v. Van Nest, 25 Ohio 








| St. 490, reported also with a lengthy editorial note 


in 15 American Law Register (N. 8.) 153. The 
opinion relies for support largely on the case of Be- 
ment v. Smith, supra, and Ballentine v. Robinson, 46 
Penn. St. 177. The author of the note referred to, 
after quoting from Laubach v. Laubach, 73 Penn. St. 
392, as holding a doctrine at variance with the pre- 
ceding Pennsylvania case, closes his observations 
with the following: ‘It must be admitted that Bal- 
lentine v. Robinson and Bement v. Smith, and the 
principal case, can only be reconciled with, what ap- 
pears to be the general line of the authorities, by 
saying that in them tender by the vendor, or con- 
duct amounting to an acceptance upon the part of 
the vendee, was considered to have passed the 
property in the goods to the latter. In the contract 
upon which the principal case was brought, the 
plaintiff's shop was fixed as the place of delivery, 
and it might be argued that the completion of the 
carriage at the time and place appointed amounted 
to delivery. But the unqualified position laid down 
in the rule, that when the vendee refuses to receive 
the goods upon tender, the vendor may store or re- 
tain them, and sue for the contract price, though 
adopted by Sedgwick and Parsons, does not seem 
borne out by the authorities.’ Since this note was 
written, the editors of the seventh edition of Sedg- 
wick on Damages say in note (vol. 1, p. 596): ‘We 
do not think the distinction taken in Shawhan v. 
Van Nest can be supported.’ It 2s also said in note 
on same page: ‘This [the doctrine of the text] now 
is held to be the proper rule only where the title has 
passed,’ See numerous cases cited in note, Benj. 
Sales (7th ed.), § 758. A formidable barrier against 
the plaintiff's recovery upon the theory of damages 
claimed by him is that the question has been vir- 
tually decided in this State against such theory. 
Atwood v. Lucas, 53 Me. 508. In Moody v. Brown, 
34 Me. 107, it was held that such an action would 
not lie, although the articles claimed to be sold were 
manufactured after a peculiar pattern for the special 
use of the vendee, who refused to accept them when 
tendered tohim. * * * Thecourt dissents from 
the doctrine of the case of Bement v. Smith, 15 
Wend. 493, before cited, as wrong in principle, and 
contradictory ‘to the result of the best-considered 
cases.’ Oatman v. Walker, 33 Me. 67, distin- 
guished. 


In Cardwell v. State, Supreme Court of Tennessee 
September Term, 1875, it was held that act of Ten- 
nessee, 1867-68, chapter 79, section 5, providing 
that all lawyers setting themselves up as practicing 
attorneys, who have been practicing five years, shall 
pay a privilege tax of $15, is unconstitutional. The 
court said: ‘‘ We assume that the lawyer holds his 
right by virtue of a grant from the State, which 
grant is irrevocable, except upon the conditions im- 
plied by its nature, that the party shall not be 
guilty of conduct unworthy of the trust reposed in 
him, Should he be guilty of such conduct, then, 
when the fact is judicially ascertained according to 
the forms of law, he may be declared to have for- 
feited his right, but not otherwise. It is ingeni- 
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ously argued however that this valuable right 
granted by the State is no more than a grant of 
land. or other property from the State, or the grant 
of a franchise to a corporation, and that these are 
all taxable as property, and not protected from this 
burden by reason of the grant. This, we concede, 
to its fullest extent has been long settled, the case 
of Providence Bank v. Billings, 4 Pet. 562, being per- 
haps the leading case on the subject. But the fal- 
lacy that underlies this argument is in not distin- 
guishing between taxation of a thing or right as 
property at its value, and making a privilege, which 
can only be enjoyed by license, and in effect depriv- 
ing the party of the granted privilege, unless he 
shall purchase it again from the State, and, under 
our system of laws, buy it every year. This is a very 
different thing from taxing a property or right 
granted by the State, as property is, in effect, a re- 
vocation of the grant, except upon a discharge of a 
pew burden imposed, and which was not in the con- 
tract at the time, or part of the grant. We may 
concede that the right, as a valuable property, 
somewhat in the nature of a franchise, may be taxed 
as property, as other valuable rights, such as the 
franchise of a bank or other corporation; but we 
deny that the right can be taken away, or the grant 
revoked by the Legislature, except as we have indi- 
cated, by misconduct judicially ascertained. This 
was held in alate case by the Supreme Court of 
Virginia. Ould v. City of Richmond, 23 Gratt, 464. 
* * * But to recur to the case of a franchise 
granted, or land, suppose the State should assume 
to revoke the grant, and require that every corpora- 
tion should repurchase its franchise by obtaining a 
license for the privilege, or that every grantee of 
land from the State should obtain a new grant an- 
nually from the State in order to the enjoyment of 
his land, and impose a penalty for the exercise of 
the franchise in the one case, or the beneficial use 
of the land in the other. Would any man hold that 
this was not a violation of the Constitution of the 
United States? This would certainly be to impair 
the obligation of the contract in both cases; on 
well-settled principles, in fact would be to destroy 
the contract, and arbitrarily make a new one. This, 
we think, is precisely the case before us. The Leg- 
islature, by general law, authorized the grant of a 
license to practice the profession of the law in all 
the courts of law and equity in the State, to parties 
who might fit themselves for it by proper profes- 
sional learning, and give the evidence of good moral 
character as required by our statutes. The attain- 
ment of proper qualifications and proficiency in the 
learning of the law, as contemplated by our law, is 
a work of time and toil. This time might be other- 
wise profitably employed in other pursuits. The 
young aspirant foregves other advantages, and with 
more or less expense, he gives himself to the acquire- 
ment of the required qualifications. He satisfies the 
proper authority of his having complied with the 
terms prescribed by the Legislature, and thereupon 
the State grants him the right to the exercise of his 
professional skill and use of his professional knowl- 
edge. This is henceforward, by authority of the 











State, to be his vocation or calling — the means of 
his livelihood. He fondly hopes perhaps of great 
emolument, and it may be of high position and 
honor. He has fairly earned his right to the grant 
of his privilege, and the State has, through her au. 
thorized officers, admitted the fact, and conferred 
it upon him by a grant of license as an attorney and 
counsellor at law. Can he be deprived of this val- 
uable right, except for misconduct? We hold not, 
unless the State cannot be bound by her grants, and 
has the right to resume them at her pleasure. Not 
unless the State is not bound by the obligation of a 
contract (for this has all the elements of one, we 
believe, more than the celebrated case of Woodward 
v. Dartmouth College), and may disregard hers at 
her pleasure, and impose another—may prohibit 
the enjoyment of contracted rights granted by pen- 
alties that forbid their exercise. This cannot be 
done, in our opinion, while the Constitution re- 
mains, prohibiting any State from impairing the ob- 
ligation of a contract.’ If the act now under con- 
sideration does not impair the obligation of the 
contract found on the face of every lawyer’s license 
obtained before its enactment, then we are at a loss 
to see what could do it. The right granted by the 
State is revoked, and is as effectually destroyed as 
if the Legislature should say that any man who had 
been practicing law for five years should no longer 
enjoy that right or exercise the privilege granted by 
his license. In fact, under this act, the lawyer in- 
cluded in its provisions would henceforward not 
practice his profession by virtue of his original 
license, but under the license granted by the County 
Court clerks of the State. If he seeks to enjoy his 
right under the license granted by the judges who 
have signed it,and under which he formerly exercised 
the privilege, he is forbidden to do so, and must 
annually obtain a license from the County Court 
clerks, or his law license is so much waste paper to 
him. We do not think such power can be exer- 
cised by the Legislature, and therefore the act is to 
be held void, as authorized by the Constitution of 
the United States and of our own State. The argu- 
ment based on the idea that this is a tax on a law- 
yer’s privilege, like that imposed on the merchant, 
we think, overlooks one important and essential ele- 
ment of difference in the two cases. In the case of 
the merchant’s tax, it is paid on granting the privi- 
lege, and is the consideration for the license given 
him. In the case before us, a license has already 
been granted, upon good and sufficient considera- 
tion, in accordance with the law. The question in 
the case of the lawyer is whether, having obtained 
the grant, he can be again called on to be licensed, 
and required to pay again for that which he already 
holds from the State, or be deprived of its enjoy- 
ment. The cases would be analogous if the State 
should require every merchant in the State, after he 
had his license paid for, authorizing him to exercise 
the privilege for a year, again within the year to be 
relicensed to enjoy the same privilege, and forbid him 
from exercising it during the year without such new 
license. This would be to sell a party a privilege, 
and then make it go for nothing, and require him to 
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make a new contract in order to its enjoyment. In 
other words, we think the real question in this case 
is whether the Legislature can arbitrarily revoke the 
license of every lawyer in the State, deprive them of 
their granted privilege, and means of living by their 
profession, thus annulling the grant, or whether 
this grant is a contract, binding on the State, and 
as such irrevocable. We hold the last to be the true 
state of the case, and that the license is a contract, 
which the State cannot impair. Itis proper to add, 
that under this view of the case, the lawyer may be 
taxed as such, and his right or franchise pay, as 
other valuable property or franchise, its due pro- 
portion of the burdens of the State, according to its 
value, to be ascertained in such manner as the Leg- 
islature may deem best. In the Virginia case we 
have cited the mode adopted was to diwde the law- 
yers into classes, and ascertain the value of the pro- 
fession to each class, and tax it according to such 
value. While this may not reach perfect equality, 
it will be so far approximate to it that there can be 
no great injustice done. Absolute equality has not 
and never can be attained in fixing the burdens im- 
posed on the citizen. Approximate justice is all 
that can be reached. The result is that the lawyer 
may be taxed — that is, his privilege may be taxed 
as property — but his license cannot be revoked; 
that his privilege already granted can only be taxed 
on its value as other property; but that his granted 
privilege cannot be taxed, as a privilege to be 
granted in the future, because the effect of this is to 
revoke that already granted. We need scarcely say 
that this does not in any way affect the terms on 
which the Legislature may grant licenses in the fu- 
ture to persons seeking the privilege.” Deadrick 
and Sneed, JJ., dissenting. 


——__»—_———— 


AVOIDABLE CAUSES OF DELAY AND UN- 
CERTAINTY IN OUR COURTS. 


{Extracts from the Annual Address before the American 
Bar Association at Boston, August 27, 1891, by Alfred Russell, 
of Detroit, Mich.] 


CONTINGENT FEES. 


HE advocate must now do his part to solve the rid- 

dle of this painful earth and in the eternal struggle 
between good and evil. Faithfulness to moral consid- 
erations on the part of counsel, in bringing no cause 
into court which can be adjusted, or in which he has 
any personal interest, is the first thing which will pre- 
vent the choking of the courts. 

The application of this proposition is very broad. It 
will prevent the advocate from aiding to launch a cause 
either by a bargain for compensation out of its pro- 
ceeds, or by advancing pecuniary aid. Such contracts 
tend directly against reconciliation, which is the great, 
standing, public policy. That which was not per- 
mitted to the Roman advocate; that which is not al- 
lowed to the English or Canadian advocate; that 
which is interdicted to the order of advocates in 
France, ought not to be permitted to the American 
advocate. 

In this regard, the operation of reform by legisla- 
tion has been backward instead of forward; except in 
the act of Congress of 1853 avoiding such contracts, 
which act covers all claims against the United States 
in whatever tribunal they may be asserted. 








The true view of the subject is that which was ju- 
dicially laid down by Chief Baron Pollock in 1860: “A 
barrister is not to be considered as making a contract 
with his client, but as taking upon himself an office 
or duty in the proper discharge of which, not merely 
the client, but the court in which the duty is to be 
performed and the public at large, have an interest.” 

But in the majority of the States legislation has 
placed the profession on the footing of any business 
calling, and has put the law concerning maintenance 
on the same basis with the law of other ordinary con- 
tracts. Statutes in most of the States permit the law- 
yer to make any contract he sees fit with his client as 
to compensation; and it may be contingent upon his 
success; and it may be payable out of the proceeds of 
litigation; and he may pay the costs; and if theclient 
settles his part of the case, the lawyer may neverthe- 
less go on with his part, and he has a lien on the 
cause of action and possible recovery. The New York 
Court of Appeals said, in 1886, that such contracts are 
common, and that their propriety is vehemently de- 
bated. It is probably true that a majority of lawyers 
who rely upon their practice for a livelihood do busi- 
ness in the way authorized by these statutes. Where 
no legislation exists, courts have modified and weak- 
ened the old rule. Many business men expect law- 
yers, particularly young lawyers, to take business on 
such terms; although probably the best business men 
disapprove the practice. Those who favor it and favor 
the legislation permitting it, forget that the lawyer is 
exercising a privilege, granted him by the State fora 
public purpose, and not merely pursuing a calling for 
a living. 

This change in the common law has tended to bring 
down the profession from its high plane as a chief 
agency in our Christian civilization, and to make it a 
trade. It has subordinated professional rules to mer- 
cantile usages, and in fine, has produced the several 
evils at which the common law on the subject was 
aimed. Those evils affect the lawyer, the client, the 
court and the public. Doing business according to this 
new statutory standard disturbs the true balance of 
the lawyer’s own judgment; it tempts him to advise 
his client against the client’s interest, and it unfits 
him to support the court with fidelity. 

Probably counter legislation upon this subject can- 
not now be obtained; and consequently, as Pliny ob- 
serves in one of his letters, it must be left to publio 
opinion to adjust the relations of advocate and client. 
The opinion of the community however in such mat- 
ters is generally the reflex of the opinion of the bar. 
Indeed, so far as legislation itself is concerned, we 
know that in our Legislatures the members of the le- 
gal profession are in the majority, and that they have 
themselves made the existing statutory law on the 
subject; and they who made can unmake. So the re- 
sponsibility lies at the door of the profession and can- 
not be escaped. 

In this, as in the matter of an elective judiciary and 
Codes, the State of New York led the way, and its ex- 
ample has been very generally followed in the other 
States, outside of New England. The Federal Su- 
preme Court, in 1883, while sustaining a division of 
proceeds between a client and her attorney, observed 
that a natural suspicion attaches to such an arrange- 
ment. It certainly needs no argument to show that 
no American advocate ought to do any thing to which 
suspicion naturally attaches. 

Numerous cases of contested wills, claims against 
estates, private land claims and the like, fill our court 
dockets, which would not be upon them if the com- 
mon law in this regard had uot been changed. And 
it may be here noticed also, that by reason of modern 
conditions of production and transportation a large 
part of the business of courts, in all parts of the 
country, has come to be composed of what are called 
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negligence or accident cases. ‘These cases are almost 
always brought upon agreements for contingent fees. 
Without such agreements, undoubtedly, a great part 
of them would not be brought at all, and there might 
be perhaps a failure of justice in some cases. But we 
may be reasonably sure that cases of this kind, pos- 
sessing actual merit, would either be disposed of by 
equitable settlement or would find some lawyer of 
standing who would take the case, without remu- 
neration, or at any rate, without an antecedent bar- 
gain. 

I have no intention of discussing the general ques- 
tion of compensation; but deem it proper to refer to 
what was said upon that subject inthe New York Bar 
Association in 1876, when that eminent jurist, Charles 
O’Conor, brought up the matter of his fees in a cer- 
tain case where he had been subjected to criticism. 

There should be no temptation to bring frivolous 
suits, to exaggerate injuries, or to use juries as instru- 
ments of extortion, and in the judgment of most edu- 
cated jurists, the honor and dignity of the profession, 
to uphold which is one of the declared objects of this 
association, would be safer if such agreements as are 
now authorized by statute should be forbidden by 
statute. If forbidden, certain it is that so consider- 
able a part of the business of the courts would disap- 
pear that much less complaint could be made of delay 
by reason of a crowded calendar. 


THE JURY SYSTEM. 


In its existing practical operation, it would seem as 
if the jury system in civil cases were purposely con- 
trived to produce delay and uncertainty, particularly 
taken in connection with the division of the sessions 
of courts into terms. It is not convenient to discuss 
this division of the subject now with full elaboration. 
Iam among those who believe that this system has 
outgrown its usefulness. We have no crown, no aris- 
tocracy, no established church, no servile judiciary, 
no press censorship, nolimit to the discussion of the 
acts of our rulers, no restriction of public meetings for 
reform, no hindrance to universal suffrage or universal 
education; and it is time that we should have no jury 
in civil cases. This institution grew up alongside of 
those other institutions, which we have repudiated, 
and as a necessity to protect the masses in their per- 
sonal and property rights against the privileged. No 
necessity whatever of that kind exists here. I under- 
stand, indeed, that the English bar are now quite gen- 
erally against the continuance of the institution in 
England. 

The jury is an illustration of what John Stuart Mill 
calls ‘‘The influeuce of obsolete institutions on 
modern ideas,’’ and which, he says, ‘‘ perpetuate in 
many of the greatest concerns a mitigated barbarism ; 
things being continually accepted as dictates of nature 
and necessities of life which we should see to have 
originated in artificial arrangements of socicty long 
since abandoned and condemned.’’ The jury to my 
mind, is one of those things. 

Nor is the jury any longer a means of instruction 
for political or democratical duties. The platform and 
press are sufficient instructors. Indeed, if they are 
not, why saddle the burden of such instruction upon 
litigants? 

Suitors with honest causes now avoid juries, as a 
general rule, if possible: but with an ill cause almost 
invariably demand a jury. And it is proverbial: that 
before a jury we gain the causes we expected to lose, 
and lose those we expected to gain. 

Chambers of commerce and manufacturers’ associa- 
tions in cities establish boards of arbitration, in order 
to keep their commercial controversies away from the 
ignorant and pitchpenny determinations of the juries 
which come into our courts, and away from the fright- 
ful array of new trials, overturned verdicts, bills of 





exceptions, proceedings for tampering, and the like, 
which face the ordinary litigant in the ordinary jury 
case. 

Men competent to sit as jurors almost universally 
escape the duty. 

In spite of the glowing eulogies of the institution 
constantly heard, the fact remains, that under exist- 
ing conditions, especially in urban communities, the 
constitutional right of jury trialin civil cases inevitably 
operates, not only to produce the greatest delay, but 
also to insure absolute uncertainty. 

The main utility of the jury at present is, that it 
forces settlement out of court, to avoid the oppression 
incident to it. 

The enormous expense of summoning and keeping 
jurors is, of itself, a potent reason for the abolition of 
the system. If a tithe of that expense could be devoted 
to paying judges properly, the very best legal talent 
in the country could generally be secured for the 
bench, and would stay permanently upon the bench, 
and away from the service of corporations or any 
other pursuit. And the minds of the judges would 
not be kept off their cases, and their independence 
menaced, by pecuniary cares. 

Every lawyer of experience knows that a trial by 
jury depends principally upon management, and that 
a judicious smile, or well-timed joke, may carry a du- 
bious cause or destroy a meritorious one. And it is 
to be especially noted that this necessity for resorting 
to artifice has a demoralizing effect upon the profes- 
sion itself. 

Among the body of the people in all parts of the 
country it is found that the jury method of settling 
facts among litigants is the subject of jest and ridi- 
cule. As Brougham said, the schoolmaster is abroad. 
Almost every intelligent citizen who watches our 
courts is opposed to the system, especially if he finds 
it necessary to go to law himself. 

The truth is that the jury system in civil cases is 
more of a fetich than the compulsory study of Greek 
in colleges. Nothing can better illustrate the difficulty 
of dislodging any inveterate custom than the reten- 
tion of this system. Although imbedded in our Con- 
stitutions, public opinion, influenced by the bar, may 
change them as it made them. The tax-paying part 
of the public would at least concur. That part rarely 
sits on juries, but often suffers at their hands. 

If objection is made to the one-man power of the 
judge, what shall we say to the one-man power of the 
twelfth juror? 

Let us be rid of the delays and uncertainties inevi- 
table from setting aside verdicts because there was no 
evidence; or because against evidence; or because the 
damages were excessive, so that the judge may him- 
self find a verdict, actually just, in a reduced amount, 
by the contrivance of giving a new trial unless the 
plaintiff will remit. Let us be rid of the ignorances, 
the prejudices, the compromises, the friendships for 
parties, the bribery and the disagreements of the jury, 
which assimilate a legal inquiry to a game having 
about as many elements of certainty as the roulette 
table. 

It is universally agreed that the jury, not to be ab- 
solutely unjust, must be largely controlled by the judge, 
who may show them substantially what to do, and 
how to do it, and may give them his opinion upon the 
question of fact which they are instituted and organ- 
ized to determine. Let us have the judge’s opinion 
outright, and to begin with; not suggested to a jury, 
nor recommended to them, nor slowly filtered through 
them. Let us have the saving of time in introducing 
testimony; the short and pointed arguments; the 
conclusion reached upon the logical bearing of the 
proof, by a trained and honest picked man, which we 
get before a court without a jury. Let us follow the 
example of the Scotch and the French, and let the 
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petty jury go the way of the grand jury, which has 
been done away with in many States, and which was 
formerly deemed as essential as the jury now is. 


FEDERAL JURISDICTION — CITIZENSHIP. 


The Federal jurisdiction which rests on diverse 
citizenship was made by Congress concurrent with the 
State jurisdiction, but by the operation of the various 
removal acts, hus now become practically exclusive, 
removal being at the option of either party. 

It is estimated that nearly four-fifths of the whole 
volume of business in this country is done by corpo- 
rations; and a very large proportion of the litigated 
business of these corporations is transacted in the 
Federal courts,and not in the courts of the States, which 
have created these corporations, and which provide 
courts very numerous and able, having full jurisdic- 
tion to do this business, aud what is the main consid- 
eration now, also having leisure to do this business. 

Private corporations aggregate are nothing but part- 
nerships with superadded qualities, and the rights of 
the natural persons who compose them constitute the 
rights of the artificial person composed. They con- 
centrate capital and skill and are vastly more power- 
ful than the individual members. They are used for 
almost every purpose connected with the business and 
interests of society. It has been said that associated 
wealth is the dynasty of modern times. 

The Federal Constitution extends the judicial power 
to cases between citizens of different States, and now 
declares that all persons born or naturalized here are 
citizens of the State wherein they reside, and the ju- 
diciary act confers jurisdiction on the Circuit Courts 
between citizens of the State where the suit is brought 
and citizens of another State. 

It is believed that there is no just policy requiring 
the admission of corporations to sue in the courts of 
the Union, even were it authorized by the Constitu- 
tion, aside from the possession of that right by each 
and all its members. The policy, on the contrary, is 
the other way, and that they should be excluded from 
the courts of the Union; but upon this we have no 
time to enlarge. All their rights in relation to the 
Federal system, and to inter-State commerce, are 
amply protected under the twenty-fifth section of the 
Judiciary Act, permitting a review of cases, in the 
highest court of a State, by the Federal Supreme 
Court, where any litigant has failed to obtain any 
right uuder Federal law. 

How is it then that we see daily examples of a cor- 
poration suing, or being sued, in the Federal Circuit 
Courts, as a citizen of the State incorporating it, when, 
first, not one of the individuals composing it is, in 
fact, a citizen of that State; and when, second, every 
one of the individuals composing it is a citizen of the 
same State with the opposite party to the suit; and 
when, third, all the business of the corporation is 
transacted outside the State which incorporated it, 
and all its actual business offices are outside of that 
State; and when, fourth, all these facts are well known 
to all concerned in the suit, including the court itself 
which takes judicial knowledge of the statute of the 
incorporating State not requiring members or officers 
to be citizens, and which court well knows that the 
suit does not really involve a controversy properly 
within the jurisdiction under the Judiciary Act. 

How is it, I repeat, that we see these suits occur- 
ring daily? It is because the Supreme Court has de- 
termined, that in such cases the facts shall not come 
out; and this, for the reason, expressly stated, that if 
the facts should come out, the jurisdiction would be 
defeated. 

Congress has always been solicitous that the facts 
should come out, and that the courts of the Union 
should entertain no cases not legitimately there; and 
has, indeed, within a few years, so amended the Judi- 





ciary Act as to command the court itself to institute 
an inquiry into jurisdiction upon the facts, if the par- 
ties themselves abstain from litigating that question. 
And the courts themselves, as well as Congress, have 
exhibited the same solicitude, uniformly, with respect 
to every other class of cases, except those to which 
corporations are parties, and have, indeed, been astute 
to decline jurisdiction. Under the late ameudment 
of the Judiciary Act, the court rules that it is not 
enough that the averment as to citizenship may be 
sufficient, but that the court must see to it that the 
averment is not untrue, although admitted by the op- 
posite party to be true, and must dismiss the suit if 
the averment is untrue. 

But in the sole case of corporations, notwithstand- 


ing the amendment referred to, in order to hold on to . 


the jurisdiction, the court declares that no averment 
or evidence shall be admitted to show that the indi- 
viduals composing the corporation which is a party 
to a suit are not citizens of the State creating it, for 
the purpose of withdrawing the suit from the jurisdic- 
tion of the courts of the United States; and that the 
presumption that such individuals ase citizens of that 
State cannot be controverted for the purpose of de- 
feating the jurisdiction. Such is the phraseology of 
the decisions. And this is so held, notwithstanding 
the court adheres to the doctrine that iu all cases the 
presumption is that a given cause is not within its ju- 
risdiction unless the contrary is shown, not only by 
allegations, but by satisfactory evidence upon aun in- 
quiry into the facts. 

What has been the result of the fiction invented by 
the Supreme Court? It has been to so swell the busi- 
ness of the Federal court as to create a most oppressive 
delay. Why is this? The corporations have been 
afraid of the State courts. The development of the 
American idea of electing executive and legislative 
officers has conducted during the last fifty years legiti- 
mately and steadily and irresistibly toward the elec- 
tion of judicial officers also; with the result that now 
all of our forty-four States, except eight, elect their 
judges; and undoubtedly, if it would not require an 
amendment of the Constitution, there would be a 
movement for the election of Federal judges as well. 
Corporations, large and small, although receiving 
their powers from the States, have imagined that they 
would have their rights more adequately protected in 
the Federal courts than in the State courts, princi- 
pally, I think, because the judges of the State courts 
ure elected. This is a vain imagination, because cor- 
porate rights under the commercial clause and the 
fourteenth amendment, or any other Federal guar- 
aunty, are safe under the twenty-fifth section of the Ju- 
diciary Act as already. suggested. But, further, I 
think it is generally agreed that the experience of forty 
years has contradicted some of our old theories against 
elected courts. Be the cause what it may, the fact is 
very prominent, and almost without exception that 
corporations sue, when they can, in the Federal 
courts; and when sued in the State courts, remove 
the case, when they can, into the Federal courts. 

Here, [ repeat, we find the cause, greater than all] 
other causes combined, of the delay of legal business 
in the Federal courts. 


— > ___ 


TRADE-MARK — INJUNCTION — LOCAL 
NAME. 


HOUSE OF LORDS, MAY 12, 1891. 


MONTGOMERY V. THOMPSON.* 


The respondents and their predecessors had carried on busi- 
ness for many years as brewers at Stone, and their ale 





*64 L. T. Rep. (N. 8.) 748. 
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had become well known, in the trade and to the public, as 
“Stone Ale.” There was no other brewery at Stone. 
The appellant built a brewery at Stone, and sold his ale 
as ‘*M.’s Stone Ale.” Held, that the respondents had 
acquired by user a right to the use of the words ‘Stone 
Ale,” and that the conduct of the appellant being calcu- 
lated to deceive the public, the respondents were entitled 
to an injunction to restrain him. 





| gore was an appeal from a judgment of the Court of 

Appeal (Cotton, Lindley and Lopes, L. JJ.), who 
had affirmed an order of Chitty, J., made in an action 
brought by the respondents against the appellant. 

The case is reported in 41 Ch. Div. 35, and 60 L. T. 
Rep. (N. S.) 766. 

The appellant was a licensed victualler, and the pro- 
prietor of several hotels and public-houses in Liver- 
pool. Hehad recently erected a brewery at Stone, 
which is a town in the county of Stafford containing 
from six thousand to seven thousand inhabitants. 
Down to that time there had only been one brewery 
in Stone, which belonged to the plaintiffs (respondents 
in this appeal), and had been carried on by them and 
their predecessors continuously since the year 1780, 
under the firm name of “ John Joule & Sons.” 

It was not disputed that the ales brewed and sold 
by the plaintiffs’ firm had acquired considerable repu- 
tation, and had for many years past been known to 
the wholesale and retail trades, as well as to their cus- 
tomers, by the distinctive appellation of ‘‘Stone Ales” 
and “Stone Ale,’’ the latter term being exclusively 
applied to a particular and superior quality of liquor. 

The Court of Appeal were satisfied that the defend- 
ant was using these designations in connection with 
ales of his own manufacture, with the intention of 
representing that he was selling the plaintiffs’ ale, and 
they accordingly granted a perpetual injunction, re- 
straining him from “carrying on the business of a 
brewer at Stone under the title ‘Stone Brewery,’ or 
*Montgomery’s Stone Brewery,’ or under any other 
title so as to represent that the defendant’s brewery 
is the brewery of the plaintiffs, and from selling or 
causing to be sold any ale or beer not of the plaintiffs’ 
manufacture under the term ‘Stone Ales’ or ‘Stone 
Ale,’ or in any way so as to induce the belief that such 
ale or beer is of the plaintiffs’ manufacture, and from 
infringing the plaintiffs’ registered trade-marks, or any 
of them.” 

The defendant did not resist an injunction, and took 
no exception to the order of the Court of Appeal in so 
far as it related to the title of his brewery or to the 
plaintiffs’ trade-mark. But he objected to that part 
of it which prohibited him from selling ale or beer 
other than the plaintiffs’ under the terms ‘‘ Stone Ales” 
or ‘‘Stone Ale,” which were not registered trade- 
marks. He maintained that the prohibition, as it 
stood, was too stringent; that he had a legal right to 
use one or other or both of these terms in describing 
ale or beer brewed by him at Stone, so long as he used 
them in combination with other words which suffi- 
ciently distinguished his manufacture from that of 
the plaintiffs’, and that the injunction as framed de- 
prived him of that right. 


Sir H. Davey, Q. C., Byrne, Q. C., and V. S. Browne 
appeared for plaintiff. 


The Attorney-General (Sir R. Webster, Q. C.), Rigby, 
Q. C., and Waggett, for respondents. 


Lord HERscHELL. My Lords, the respondents 
have carried on business as brewers at Stone, in the 
county of Stafford, a town of six or seven thousand 
inhabitants, for upward of a century. There have 
been, practically speaking, no other breweries car- 
ried on there. The ales manufactured by the re- 
spondents have gained a high reputation, and although 





which the brewing business was carried on, has gen- 
erally been associated with the words ‘Stone Ale,” 
yet it is, I think, beyond dispute that the respondents’ 
ales have become known to the market, and to the 
public, under the terms ‘“‘Stone Ales” or “Stone 
Ale,” the latter being exclusively applied toa particular 
quality of beer; and any one asking for ‘Stone Ale” 
or ** Stone Ales,” would desire to be supplied, and ex- 
pect to be supplied, with the ale manufactured by the 
respondents. The appellant, who is a licensed vic- 
tualler owning public-houses in Liverpool, has recently 
established a brewery at Stone. The courts below 
came to the conclusion that he intended to use the 
terms *‘Stone Ale” and “Stone Ales” in connection 
with liquor of his own manufacture, with a view of 
leading to the belief that the ales he sold were those 
which, as I have said, bad become known to the mar- 
ket and the public, and thus obtaining advantage of 
the reputation which the respondents’ ales had ac- 
quired. An injunction was accordingly granted on 
the application of the respondents, restraining the ap- 
pellant from *‘ carrying on the business of a brewer at 
Stone under the title ‘Stone Brewery,’ or ‘Mont- 
gomery’s Stone Brewery,’ or under any other title so 
as to represent that the defendunt’s brewery is the 
brewery of the plaintiffs, and from selling or causing 
to be sold any ale or beer not of the plaintiffs’ manu- 
facture under the terms ‘ Stone Ales’ or ‘Stone Ale,’ 
or in any way so as to induce the belief that such ale 
or beer is of the plaintiffs’ manufacture, and from in- 
fringing the plaintiffs’ registered trade-marks or any 
of them.”” It was not contended at your lordships’ 
bar by the learned counsel for the appellant that no 
injunction ought to have been issued, nor did they 
take exception to the terms of the injunction, save in 
one respect. They insisted that the appellant ought 
not to have been restrained from “selling or causing 
to be sold any ale or beer not of the plaintiffs’ manu- 
facture under the terms ‘Stone Ales’ or‘ Stone Ale.’” 
They contended that such an injunction was too wide 
in its language; that the plaintiffs had no property in 
the word “ Stone,’’ as applied to ale, and that they 
could not monopolize the use of the name of that town 
merely because for a time they had been the only 
brewers there, and exclude the rest of the public from 
employing it to describe the place of origin of such 
beer as they might choose to brew there. I do not 
think the principle on which the court ought to act in 
such a case as the present is open to doubt. The re- 
spondents are entitled to ask that a rival manufac- 
turer shall be prevented from selling his ale under 
such a designation as to deceive the public into the be- 
lief that they are obtaining the ale of the respondents, 
and he ought not the less to be restrained from doing 
so because the practical effect of such restraint may 
be much the same as if the persons seeking the in- 
junction had a right of property in a particular name. 
It appears to me idle to argue in op; osition to the in- 
junction that it is against the public interest to per- 
mit a monopoly of the use of the name of a town for 
trade purposes when the only effect of allowing its use 
by the person and for the purpose sought to be re- 
strained would be to deceive the public. The injunc- 
tion might, no doubt, have been framed in more geu- 
eral terms, and thus have been free from the objec- 
tion raised; but had it been so, the same question as 
has been discussed at the bar would have arisen on an 
application to commit the defendant for breach of the 
injunction in respect to his selling his ale as ‘‘ Stone 
Ale;’’ and the court having come to the conclusion 
that he could not sell the liquor manufactured by him 
under that name without inducing the belief in the 
mind of the purchaser that he was obtaining the plain- 
tiffs’ ale—aconclusion from which I see no ground for 
differing—I do not think that it was improper to frame 





in advertising them the name of Joule & Co., under 


the injunction in the form adopted, and thus to de- 
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termine the question at once, instead of leaving it to 
be raised and contested on an application to commit. 
[think the fears expressed in argument, that even 
if the appellant did not use and were no party to using 
the prohibited designation in connection with the sale 
of his ales, he might nevertheless be held to have com- 
mitted a breach of the injunction are chimerical. I 
do not think that any principles are involved in the 
present case beyond those which are well recognized 
and beyond dispute. The form of the injunction which 
is suitable and legitimate in any particular case must 
depend upon allits circumstances. I see no reason to 
think that the court below has erred in making the 
order appealed from, and I therefore move your lord- 
ships that it be affirmed, and the appeal dismissed 
with costs. 


Lord WATSON, after going through the facts of the 
case as set out above, continued as follows: My Lords, 
the precise terms in which an injunction ought to run 
must depend upon the particular facts of the case. In 
the present case I feel somewhat hampered by the con- 
sideration that the only appeal is at the instance of 
the defendant, and the injunction cannot be recast in 
any way to his disadvantage. Had the matter been 
open, I should have preferred an order restraining the 
defendant “ from using the word ‘Stone’ as descrip- 
tive of, or in connection with ale or beer manufac- 
tured by him, or ale orbeer (not being of the plain- 
tiffs’ manufacture) sold or offered for sale by him, 
without clearly distinguishing such ale or beer from 
the ale or beer of the plaintiffs.” That was substan- 
tially the form adopted by Lord Hatherley (then 
Wood, V. C.) in Seixo v. Provézende, L. R., 1 Ch. 192; 
14 L. T. Rep. (N. 8S.) 314, which was confirmed on ap- 
peal by Lord Cranworth, L. C., and it was followed, 
after consideration, by this House, in Johnson v. Orr 
Ewing, 46 L. 'T. Rep. (N. S.) 216; 7 App. Cas. 219. But 
it appears to me that an injunction in these or similar 
terms would involve a prohibition against selling ale 
or beer other than the plaintiffs’ under the terms 
“Stone Ales” or “Stone Ale,” and might, in other 
respects, be more stringent than the order as settled 
by the lords justices. In these circumstances I have 
come to the conclusion that the best course to follow 
in this case is to affirm the order of the Court of Ap- 
peal. Lam of opinion that any attempt by the de- 
fendant to sell ale or beer of his own brewing as 
“Stone Ales’ or as “ Stone Ale’’ would constitute an 
infringement of the plaintiffs’ right. Whether it is 
possible for the defendant to use the word ‘‘ Stone”’ 
with such differenti as will distinguish his manufac- 
ture from what has hitherto been known as ‘‘ Stone 
Ales’’ and ‘Stone Ale,’’ und to keep outside the ob- 
vious and natural scope of the injunction, is a matter 
for his own consideration. I therefore concur in the 
judgment which has been moved by Lord Herschell. 


Lord MACNAGHTEN. My Lords, the appellant com- 
plains of an injunction awarded against him so far, 
and so far only, asit prohibits him absolutely “from 
selling or causing to be sold any ale or beer not of the 
plaintiffs’ manufacture under the term ‘Stone Ales’ 
or ‘Stone Ale.’” The order was made in the first in- 
stance on an interlocutory application. Then there 
Was an appeal. The Court of Appeal affirmed the or- 
der, and maintained the injunction as it stood. After 
judgment was delivered the appellant’s counsel of- 
fered to submit to “a perpetual injunction in that 
form.” ‘* You had better accept that, Mr. Romer,” 
said Cotton, L. J. The offer was accepted, and the 
injunction was made perpetual; but the order is not 
expressed tow be by consent. Stone, it seems, isa town 
in Staffordshire containing some six thousand inhabit- 
ants. It hasasupply of water admirably suited for 
brewing, so the appellant says, and his opinion is for- 





tified by scientific analysis. Anyhow Stone is famous 
for its ales, which are known in that part of England 
as ‘* Stone Ales,” and one special quality is known as 
“*Stone Ale.”” The ales all come from the plaintiffs’ 
brewery, which is said to have been established in 
Stone for a hundred years, and to have flourished there 
all that time without a rival, and even without any at- 
tempt at rivalry worth mentioning. Whatever repu- 
tation therefore is attached to ‘“‘Stone Ales” or to 
“Stone Ale’’ above other ales known in the district 
is due to the plaintiffs and their predecessors in busi- 
ness. The value of that reputation, whatever it is, no 
one knows better than the appellant. He is the pro-- 
prietor of several hotels and public-houses in Liver- 
pool, and in his different establishments he has dealt 
largely in ‘‘ Stone Ales” procured from the plaintiffs. 
In 1887 he determined to set up as a brewer himself. 
He had to find a site for his business. Where was he 
to go? After much consideration, influenced, as he 
says, by the peculiar virtue of the water, he resolved 
to go to Stone. One thing leads to another. Having 
gone to Stone, he could think of no better name for 
his brewery than ‘‘ Stone Brewery;” he could find no 
more fitting designation for his ales than ‘‘Stone 
Ales.’’ Then came these proceedings. It is not the 
first time in these cases that water has got an honest 
man into trouble and then failed him at the pinch. 
Neither Chitty, J., nor the learned lords justices could 
be persuaded that the appellant was attracted to Stone 
by the peculiar virtue and chemical properties of the 
water. They thought he went there simply with the 
object of stealing the plaintiffs’ trade, and in the hope 
of reaping where he had not sown. They were satis- 
fied that he meant to make a fraudulent use of the 
term ‘Stone Ales,”’ and that he could not possibly use 
that term honestly. With the judgment that has been 
passed upon his character and conduct the appellant 
Goes not quarrel. Protesting that it was somewhat 
harsh, his counsel use it to point their argument. 
Granted, they said, that the appellant is a fraudulent 
man, as fraudulent as you please, still his demerits 
cannot enlarge the plaintiffs’ rights. The injunction 
being absolute and unqualified in its terms will secure 
to the plaintiffs the monopoly of brewing in Stone. 
With such water, Stone might be as Wrexham or 
Burton. The injunction makes it the private preserve 
of the plaintiffs. Then, they argued, the appellant is 
not to be deprived of his rights because he has be- 
haved badly. All the court ought to do is to keep him 
strictly within his rights. He had a perfect right, as 
everybody has, to set up a brewery in Stone. Ale 
brewed in Stone is Stone ale for all that the court can 
say ordo. The appellant is entitled to call his ale 
what it really is, and to sell it under its true name, if 
he takes care that his customers are not induced to 
believe that it is of the plaintiffs’ manufacture. I 
confess I feel the force of these arguments, and I 
should be disposed to give some effect to them if it 
were not for the peculiar circumstances of the case. 
The order, it will be remembered, was made first on 
an interlocutory application. The appellant had an- 
nounced his intention of selling his ales as ‘‘ Stone 
Ales.”” The court held that that would be a fraud, 
and that nothing could justify it; so the court inter- 
fered to prevent the particular fraud which the appel- 
lant was at the time threatening to commit. I appre- 
hend that under the circumstances the interlocutory 
order was right. Is the order right now that it has 
been made perpetual? There are two considerations 
which lead me to think it ought not to be disturbed. 
In the first place, I cannot forget the way in which 
the order came to be made perpetual. Though the or- 
der was certainly not a consent order, it was made on 
the invitation of the appellant. It may be that if it 
had not been for that invitation —if the action had 
followed its regular course — the injunction would 
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have been in a different form. Under these circuin- 
stances I apprehend that your lordships would be slow 
to alter it to the disadvantage of the plaintiffs. Inthe 
next place, I do not see my way toalter it at all except 
by making it more stringent and more severe. And 
that would hardly be fair to the appellant on his ap- 
peal. I think that an order in the terms read by Lord 
Watson, an injunction in the form of that granted 
in Seixo vy. Provezende, would have better met the jus- 
tice of the case. In some respects Seixo v. Provezende 
was very like the present case. In adistrict in Oporto, 
called Seixo, the plaintiff bad a vineyard known as 
the Quinta do Seixo, and his wines came to be known 
on the London market as Seixo wines. The defend- 
ant also had a vineyard in the Seixo district, and he 
put his wines on the London market with brands 
which led to their being called by a name of which 
Seixo formed part. The defendant's conduct was not 
free from suspicion, and in one case, at least, there 
was some confusion between the wines. The same 
arguments were used then as have been used here. 
The plaintiff, it was urged, had no right to the mo- 
nopoly of the term ‘‘Seixo;” the defendant had as 
much right to use it as the plaintiff, if he used it hon- 
estly. The vice-chancellor said he had a right to use 
the term ‘‘Seixo,”’ but that if he chose to use it, it lay 
upon him to distinguish his wines from those of the 
plaintiff, and to make the distinction perfectly clear, 
and so the injunction which, if I remember right, was 
dictated by the vice-chancellor himself went in that 
form. The form was approved on appeal, and it has 
been sanctioned in this house. It is obvious, I think, 
that if the injunction had been in that form the ap- 
pellant could not have used the term “ Stone Ales” at 
all. It would have been impossible for him to have 
distinguished his ales from those of the plaintiffs. 
Any attempt to distinguish the two, even if it were 
honestly meant, would have been perfectly idle. 
Thirsty folk want beer, not explanations. If they get 
the thing they want, or something like it, and get it 
under the old name — the name with which they are 
familiar—they are likely to be supremeiy indifferent 
to the character and conduct of the brewer, and the 
equitable rights of rival traders. 

For these reasons, though I think the form of the 
injunction is open to objection, I agree that the appeal 
must be dismissed. 


Lord Morris. My Lords, that an injunction should 
issue is clear, and indeed it has not been resisted on 
the part of‘the appellant. That the appellant’s con- 
duct was fraudulent in a high degree is equally 
clear; that the injunction should restrain the use of 
words to pass off the appellant’s goods as the respond- 
ents’ is equally clear, but I entertain great doubt 
whether the injunction granted does not go beyond 
what the respondents are entitled to, by restraining, 
under any circumstances, whether misleading or not, 
the use of the words ‘‘Stone Ale” or “Stone Ales.” 
The respondents have not now the trade-mark “ Stone 
Ale,”’ and [ cannot see how they can have acquired 
the right to the exclusive use of the words *‘ Stone 
Ale” aguinst the world, and thus appropriate the name 
of a large town and of the commonest of drinks, It 
appears to me that every person has a right to the 
honest use of the words “ Stone Ale;”’ otherwise the 
respondents would derive the advantage of a trade- 
mark though not entitled to it. When the respond- 
entsare protected against any deception of their goods, 
they appear to me to be entitled to no more. I there- 
fore doubt whether the appellant should be debarred 
from the use of the words “Stone Ale” in any collo- 
cation or combination with other words. If he used 
the words in a fraudulent combination, so as to con- 
found his goods with the respondents’, and thus palm 
them off on the public, that would be met without the 
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deprivation of the right to use the words at all. I¢ 
circumstances give a good name to ale brewed at Stone, 
other brewers ought not to be deprived of the right to 
so describe them, taking care to distinguish them 
from the respondents’. I should therefore have de- 
sired that the injunction was not so wide and strin. 
gent asit is, but I am not prepared, under the cir. 
cumstances of this case, to dissent from the judgment 
moved. 





Lord HAaNNEN. The principle contended for by the 
appellant may be admitted as correct; but in consid. 
ering what may induce purchasers to believe that the 
appellant’s goods are the goods of the respondents, all 
the circumstances of the case must be taken into ao. 
count. Here the evidence has satisfied Chitty, J., and 
the Court of Appeal, and [I think ought to satisfy your 
lordships, that the respondents’ goods had acquired 
by long usage the names of ‘‘Stone Ale’’ and “ Stone 
Ales;’’ that that name does not merely convey the idea 
that the beer was manufactured at Stone, but that it 
was ale of the respondents’ manufacture. The appel- 
lant is undoubtedly entitled to brew ale at Stone, and 
to indicate that it was manufactured there, but there 
are various means of stating that fact without using 
the name which has now become the designation of 
the respondents’ ale. It appears to me therefore that 
the order appealed against is right with reference to 
the words “Stone Ale” or ‘‘ Stone Ales,” and as it 
has not been impeached on any other ground, it should, 
I think, be affirmed in its entirety. 


Order appealed from affirmed, and appeal dismissed 
with costs. 





NEGLIGENCE — EVIDENCE. 


NEW JERSEY COURT OF ERRORS AND APPEALS, 
AUG. 10, 1891. 


ScHULTZ Vv. BYERs. 

Excavation by an owner on his own land adjoining another's 
building, causing damage, without his knowledge, or pre- 
vious notice to him, is evidence of want of care in doing 
the work.* 


\ plaintiffs, Helena Schultz and Valentine Schultz, 
were the owners of a lot of land in Bayonne, Hud- 
son county, upon which there was a building erected 
on brick piers set from three feet to three feet and a 
half in the ground. The defendant, who owned the 
adjoining laud, excavated to the depth of seven feet 
within three or four inches of the plaintiffs’ building, 
and erected a house thereon. The excavation by the 
defendant, within the line of his own land, caused the 
building of the plaintiffs to sink, and it was weakened, 
cracked and injured. There was judgment of non- 
suit and exceptions, on which errors are assigned. 


W. W. Anderson, for plaintiffs. 
DeWitt Van Buskirk, for defendant. 


ScuppeER, J. The declaration is framed on the idea 
that the plaintiffs’ land, dwelling-house and building 
were entitled to support by the adjacent land of the 
defendant, and that by wrongfully digging away and 
removing such support the damage complained of was 
caused, whereby aright of action accrued. A demur- 
rer was filed to this declaration, but it appears to have 
been waived, and the cause was tried on a plea of the 
general issue and proofs. With this form of pleading, 
leaving the declaration unaltered, there is difficulty 
holding the case in court to determine the exact cause 
of controversy between these parties. But as the court 


~~ * See 6 Lawson's Rights & Remedies, § 2785, p. 4542. 
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at the Circuit heard and decided the cause as if the 
pleadings were amended to present the issue, and the 
question is important, it will be considered as it was 
there tried and decided. It is almost unnecessary to 
gay that the juxtaposition of lands gives no right of 
support to buildings erected thereon, unless conferred 
by grant, conveyance or statute. As this is a case of 
recent erection of the building alleged to have been 
injured, the question of prescription, or lapse of time 
sufficient to infer a grant or conveyance, does not 
arise, nor has such right ever been conceded in our 
courts. The principle of the lateral support of lands 
and buildings was settled in this State by the case of 
McGuire v. Grant, 25 N. J. Law, 356 (1856). As to land 
in its natural condition, there isa right to such sup- 
port from the adjoining land; as to buildings at or 
near the boundary line, injured by excavating q the 
adjoining land, there is no right of action, in the ab- 
sence of improper motive, or of carelessness in the 
execution of the work. This is the law as established 
by the cases prior to that decision. It has remained 
the unquestioned law in this State since that time, and 
it has been confirmed by many cases since in other 
courts. Some of the most recent are very valuable 
for reference, notably Gilmore v. Driscoll, 122 Mass. 
199; Dalton v. Angus, L. R., 6 App. Cas. 740; 8 Q. B. 
Div. 8, where a most thorough examination of the 
subject will be found. Although this law seems to 
give the owner of a building put upon his own land, 
in a manner most advantageous and sometimes neces- 
sary to make it available for his use, especially in a 
closely built city, but little protection against the 
choice or caprice of another who may own the adjoin- 
ing land, yet it will be observed he is not entirely 
without protection. Neither can say, ‘‘It is lawful 
for me to do what I will with my own,’’ as has been 
sometimes loosely stated in discussing this subject, 
and that it is a man’s folly to build near the dividing 
line between his land and that of his neighbor, for it 
is more frequently his necessity that compels him to 
do so. The rights of the parties are equal, and are 
subject to modification by the conflicting right of 
each other. Our statute relating to party walls (Re- 
vision, 809) shows that in some cases it has been 
thought necessary to fix authoritatively the mutual 
concessions and limitations in the rights of adjoining 
land-owners. This statute only applies where the ex- 
eavation is more than eight feet in depth, while in this 
case the digging is but seven feet deep; but it isa 
recognition of the reciprocal right and duty which 
sometimes grow out of the mere vicinage of property. 
The maxim, sic ulere tuo ut alienum non ledas, is often 
invoked in such cases, and is of very wide application. 
In this case the limitation of this principle is, that if 
the owner of adjoining land would dig down beside 
the foundation of his neighbor’s house, he must exer- 
cise his right to do so, not carelessly, but cautiously. 
There was no proof, or offer to prove, at the trial, that 
the defendant was negligent in digging his cellar, 
whereby the plaintiffs’ house was caused to settle, and 
the walls to crack, beyond the mere fact that this was 
the result. This result alone was not sufficient, for it 
may have been caused by defects in the plaintiffs’ 
house. The special ground of complaint is that it was 
done without the knowledge of the plaintiffs, and 
without notice to them, by which they might have 
been enabled to protect their property. It is argued 
that the defendant thereby took upon himself the 
whole risk of injury to the building. The question 
whether such omission to give notice, under the cir- 
cumstances stated, is evidence of carelessness in the 
execution of the work, is an important one, and it 
cannot be said to be definitely settled. The case most 
frequently cited in this country in favor of requiring 
such notice is Lasala v. Holbrook, 4 Paige, 169-173 
(1833). In this case Chancellor Walworth, while af- 








firming the right of the owner of adjacent land to ex- 
cavate for improvement on his own land, using ordi- 
nary care and skill, without incurring damages for in- 
jury toa building supported thereby, says: ‘‘ From 
the recent English decisions it appears that the party 
who is about to endanger the building of his neighbor, 
by a reasonuble improvement on his own land, is 
bound to give the owner of the adjacent lot proper no- 
tice of the intended improvement, and to use ordinary 
skill in conducting the same.” He cites Peyton v. 
Mayor, etc., 9 Barn. & C. 725; 4 Man. & R. 625; Wal- 
ters v. Pfeil, 1 Moody & M. 362; Massey v. Goyder, 4 
Car. & P. 161. In Peyton v. Mayor, etc., it was held 
that the plaintiff could not recover, because the de- 
fendant had not given notice of his intention to pull 
down his supporting house, that not being alleged in 
the declaration as a cause of the injury. Lord Ten- 
terden says, because of the failure to allege want of 
notice, the action cannot be maintained upon the want 
of such notice, supposing, that as a matter of law, the 
defendants were bound to give notice beforehand, 
upon which point of law we are not in this case called 
to give any opinion. In Massey v. Goyder, where no- 
tice was given to the occupier of adjoining premises of 
an intention to pull down and remove the foundation 
of a building, it was held that he was only bound to 
use reasonable and ordinary care in the work, and not 
to secure the adjoining premises from injury. In 
Chadwick v. Trower, 6 Bing. N. C. 1; 8 Scott, 1 (1839), 
it was decided in the Exchequer Chamber that the 
mere circumstance of juxtaposition does not render it 
necessary for a person who pulls down a wall to give 
notice of his intention to the owner of an adjoining 
wall. This case was first considered in 3 Bing. N. C. 
334, and cited in 2 Scott N. R. 77, and 5 id. 119. In the 
argument, when it was urged, that if it be a duty im- 
posed on aparty not to do work so incautiously as to 
injure his neighbor's rights, and it isclearly a want of 
proper caution to omit giving such notice as may 
enable the neighbor to take steps for his own security, 
Parke, B., replied: ‘*The duty of giving notice in 
such cases seems to be one of those duties of imper- 
fect obligation which are not enforced by the law.’’ 
But if it bea duty affecting property rights, and the 
breach causes damage, it would seem that the law 
must afford a remedy. In Brown v. Windsor, 1 Cromp. 
& J. 20, Garrow, B., said: ‘‘ There may be cases where 
aman, altering his own premises, cannot support bis 
neighbor's, and the support, if necessary, must be sup- 
plied elsewhere. In such case he must give notice, 
and then, ifan injury occur, it would not be ecea- 
sioned by the party pulling down, but by the other 
party neglecting to take due precaution.”” There are 
no later cases that I have found in the English courts 
which change the rule given in Chadwick v. Trower, 
and that is therefore supposed to be the present law 
in England relating to this subject, though the cases 
above cited refer to support by adjoining buildings. 
There are very few cases in our country which bear 
directly on this point. Shufer v. Wilson, 44 Md. 268, 
is most frequently referred to, after Lasala v. Hol- 
brook, above cited. It is there said that notice to one’s 
neighbor of an intention to make a contemplated im- 
provement of property would seem to be a reasonable 
precaution in a populous city, where buildings are 
necessarily required to be contiguous to each other, 
and improvements made by one proprietor, however 
skillfully conducted, may be attended with disastrous 
results to his neighbors, who ought to have the oppor- 
tunity to protect themselves and property. To the 
like effect is Beard v. Murphy, 37 Vt. 101. Chancellor 
Kent (3 Com. 437) has quoted the case of Lasala v. 
Holbrook, and this has been referred to in Shafer v. 
Wilson and elsewhere. Washb. Easem. 434, 455; Shear. 
& R. Neg. 497; 1 Thomp. Neg. 276, and other text- 
books cite these cases, and from such quotations it is 
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impossible to determine how far the requirement of 
notice has. passed into the general law of the courts in 
this country. None of these cases are of binding au- 
thority in this court, and in a case of doubt like this, 
we should seek for that result which is most reason- 
able and just. Where the danger of loss in doing a 
legal act is not equally balanced, we should lean to 
that side which most needs protection. Here a mere 
notice, which can cause but little trouble to one who 
is honestly exercising his right of excavating his land 
next to his neighbor’s house, may enable the receiver 
of notice to shore or prop his wall to prevent its fall- 
ing, or it may lead to some arrangement by which 
neither will be injured. It is more than a mere 
neighborly courtesy to give such notice, because it in- 
volves the right of one man to assert his right, regard - 
less of the injury he may cause to his neighbor with- 
out such warning. The manner of giving notice may 
be only such as is reasonable under the circumstances, 
either to the owner of the property, or if there be dif- 
ficulty in finding or serving it on him, then it may be 
given tu the tenant or occupant who is interested in 
protecting the property. Where it can be shown that 
such owner had knowledge of the improvement that 
was about to be made, it would not be necessary to 
prove a formal notice given to him. In this view of 
the case, there was error in rejecting the evidence 
which was offered to show that the defendant gave no 
notice to the plaintiffs of his intention to excavate the 
land adjoining the house of the plaintiffs, and the 
judgment will be reversed. 


MaareE, J. (dissenting). The question in this case is 
whether the owner of an urban lot who, in excavating 
its soil for a lawful purpose and in a manner not in it- 
self negligent, has caused to settle a building erected 
on the adjoining lot, and deriving support from such 
soil without having acquired any right to such sup- 
port, is liable to an action for the injury, merely be- 
cause he had given no previous notice to the owner of 
the building of the intended excavation. The solution 
of the question is of great importance, and as I have 
the misfortune to differ from the majority of the 
court, I deem it my duty to give my reasons for my 
dissent. From a very early period judicial considera- 
tion has been given to the right of support to soil in 
its natural state, and to artificial structures erected 
thereon, by the soil of adjacent or subjacent lands. 
A complete review of the course of decisions in Eng- 
land can be found in the opinions of Baron Pollock in 
Dalton v. Angus, L. R., 6 App. Cas. 740, and of Chief 
Justice Gray in Gilmore v. Driscoll, 122 Mass. 199. It 
is thereby thoroughly settled as the luw of Great 
Britain that the undisturbed maintenance by an 
owner of a building erected on the confines of his 
land, and supported by the soil of adjacent lands, for 
a period requisite to make title by adverse possession, 
will establish in such owner a right to that support. 
While there are conflicting views as to the legal source 
and character of the right (Dalton v. Angus, supra), all 
agree, that once acquired, the right cannot be invaded 
by removal of the supporting soil, without liability for 
the resulting damage. Whether this doctrine is oblig- 
atory upon us, or has been adopted in this country, 
may perhaps be open to question. The analogous doc- 
trine respecting the acquisition of rights by ‘‘ ancient 
lights” has been doubted and denied. Hayden v. 
Dutcher, 31 N. J. Eq. 217. But it is unnecessary to ex- 
press any opinion on the subject, for in the case in 
hand plaintiffs had not, by Jength of maintenance of 
their house, acquired any right of lateral support, if 
they could have done so. But it is settled by the gen- 
eral concurrence of courts administering the common 
law, that when a building on the land of its owner de- 
rives actual support from the soil of adjacent land of 
another owner, but has acquired no right to such sup- 





port, the latter owner may, for any lawful purpose, 
excavate and remove his supporting soil without any 
liability for injury occasioned thereby to the building, 
provided he does not act wantonly, or without the ex. 
ercise of due care and prudence. In the case before 
us the excavation was for a lawful purpose, and lia- 
bility for the injury occasioned will only attach to the 
owner if his act in excavating was, in the eye of the 
law, negligent. Negligence is the want of that care 
which, under the circumstances, isdue. As the only 
negligent act charged is the lack of notice, the ques- 
tion before us resolves itself into this, viz., whether it 
was defendant's duty to give notice of his excavation 
to plaintiffs. Ifso,a breach of that duty would con- 
stitute negligence. No such duty has been attempted 
to be imposed by statute. The ‘act to regulate party 
walls is not applicable. 

Theontention is that the duty arose out of the jux- 
taposition of the lands, and the application of the 
maxim, sic utere tuo ut alienum non ledas. But it 
must be remembered that the conflicting interests of 
the parties arose, not from the mere juxtaposition of 
their lands, but from the erection of a building by one 
owner, supported by the soil of the other owner, with- 
out having acquired a right to such support. In mak- 
ing such erection the owner of the building must be 
deemed to have full knowledge that the supporting 
soil can be lawfully removed. Can his act restrict the 
right of the other owner to remove the soil, and im- 
pose on the latter the duty of giving notice of what, 
it is admitted, he may lawfully do? If the act is an 
actionable wrong, or if the maintenance of the build- 
ing will, by lapse of time, ripen into an indefeasible 
right, it seems to border on the absurd to say that the 
owner of the land injured, or threatened with injury, 
may not interrupt the running of the claim by remov- 
ing the support improperly claimed, without the ne- 
cessity of giving previous notice to him who is at- 
tempting to burden the land by such an easement or 
right. Butif the act is neither actionable, nor capable 
by continuance of creating an easement of support or 
right of that nature, yet as to the adjoining owner it 
is is without authority, and it is unreasonable, in my 
judgment, to permit such an act, knowingly done, to 
impose on the adjoining owner positive obligations re- 
strictive of his rights. He who knowingly burdens 
the soil of another with the support of his building, 
without right, must in reason be deemed to take the 
risk of the owner removing the supporting soil, and to 
be prepared to protect his interest by his own vigi- 
lance. He cannot, by such act, impose on his neighbor 
the duty of being vigilant for him. The maxim sic 
utere tuo, forbids the exercise of one’s rights so as to 
injure the rights of others. But the removal of sup- 
porting soil, under the supposed circumstances, in- 
jured no right, fur none had been acquired. The 
maxim no doubt forbids the negligent use of one’s 
rights to the injury of the rights of others. This nega- 
tive obligation is, in my judgment, the bound of the 
duty imposed in the case before us. The owner, in 
excavating, as he has a right to do, is under a duty to 
do the work with care and prudence, so as to do no 
unnecessary injury to the right of the owner of the 
building in its support on his own land. A failure to 
perform this duty will be vegligeuce, but negligence 
cannot be predicated of a failure to give notice, for 
such a duty is not laid upon him. The argument in 
behalf of plaintiff seems to me to confound the rules 
of neighborly courtesy with the rules of law. Politeness 
toa neighbor might dictate the giving of notice to bim 
in many instances where the law would not require 
any. What we settle in this case is a rule of law to 
govern an owner of land in the use of his undoubted 
rights therein. 

But it is said that the doctrine contended for is es- 
tablished by authority. Among the many litigated 
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cases on the subject of lateral support, which engaged 
the English courts before the separation of this 
country, none has been discovered in which this doc- 
trine has been even hinted at. In 1833, Chancellor 
Walworth, in dealing with a case not involving this 
question, made this statement, viz.: ‘‘From the re- 
cent English decisions, it appears that the party who 
js about to endanger the building of a neighbor by a 
reasonable improvement on his own land is bound to 
give the owner of the adjacent lot proper notice of the 
intended improvement.” Lasala v. Holbrook, 4 Paige, 
169. To support this statement he cites Peyton v. 
Mayor, etc., 9 Baru. & C.725; Walters v. Pfeil, 1 Moody 
& M. 362, and Massey v. Goyder, 4 Car. & P. 161. All 
these cases were decided in 1829. I think it can be 
shown that this statement of Chancellor Walworth is 
the sole basis of the claim that the doctrine contended 
for is established by authority. The independent 
opinion of that eminent jurist would go far to estab- 
lish the doctrine, but as has been seen, no opiuion was 
called for, and none was expressed by him. Moreover 
the cases referred to do not support his statement. In 
Peyton v. Mayor, etc., Lord Tenterden, after advert- 
ing to the fact that the declaration did not charge a 
want of notice of taking down the house whereby the 
alleged injury was caused, added: ‘ Therefore, in our 
opinion, the action cannot be maintained upon the 
want of such notice, supposing, that as matter of law, 
the defendants were bound to give notice beforehand ; 
upon which point of law we ure not, in this case, called 
upon to give any opinion.” In Walters v. Pfeil the 
question of the obligation to give notice was not raised 
ormentioned. Massey v. Goyder is the report of a 
trial before Chief Justice Tindal.. By one count de- 
fendant was charged with excavating on his own land 
to the injury of plaintiff's building, without giving 
previous notice; by another count he was charged with 
negligently excavating. The question of notice was 
left to the jury, who found notice had been given, but 
upon a general finding, judgment was entered on 
the last count. It is plain that none of the cases jus- 
tified the statement in Lasala v. Holbrook. The pre- 
cise question was afterward raised. One of the counts 
ofa declaration for injury done to a building by re- 
moval of its support on adjacent land was founded on 
alack of notice. Tindal, C. J., in dealing with the 
case on demurrer, said: ‘As to the allegation that it 
was the duty of defendant to give notice to plaintiff 
of his intention to pull down his wall * * * it is 
objected, and we think with considerable weight, that 
no such obligation results as an inference of law from 
the mere circumstance of the juxtaposition of the 
walls of defendant and plaintiff.’"” Trower v. Chad- 
wick, 3 Bing. N. ©. 334. That cause was thereafter 
tried before the same chief justice. One of the issues 
was on the above-mentioned count. Damages were 
awarded generallly. On writ of error, the Exchequer 
Chamber reversed the judgment. Baron Parke, de- 
livering the unanimous judgment of the court, quoted 
the language of Chief Justice Tindal, above set out, 
and added: ‘“ We also think it impossible to say, that 
under such circumstances, the law impuses upon a 
party any duty to give his neighbor notice. We are 
inclined to think that the second count of the decla- 
ration has made the breach of this supposed duty a 
substantial ground for damage, and the probability is 
that the main damage did result from the want of no- 
tice, for it is obvious, that if notice had been given, the 
Plaintiffs might have taken precautions to strengthen 
their vault. Inasmuch therefore as the damages are 
given generally upon the whole declaration, we think 
that the judgment must be arrested, and a venire de 
novo awarded.”’ Chadwick v. Trower, 6 Bing. N. C. 1 
(18389). Notwithstanding this unmistakable deliver- 
ance, the statement of Chancellor Walworth, com 
Mmeuced and has continued to be cited as expressing 





the conclusions of English courts on this subject. In 
the edition of the third volume of Kent’s Commen- 
taries which was published in 1840, it is stated that *‘if 
the owner of a house in a compact town finds it neces- 
sary to pull it down and remove the foundation of his 
building, and he gives due notice of his intention to 
the owner of the adjoining house, he is not answerable 
for the injury which the owner of that house may sus- 
tain by the operation, provided he remove his own 
with reasonable and ordinary care.’’ This statement 
was not made in the first edition of that volume, which 
was published in 1828. From that fact, and from the 
note to the passage above quoted, it is plain that it 
was based upon Lasala v. Holbrook, and the English 
cases of 1829. The case of Chadwick v. Trower was 
not alluded to. After the decision of Trower v. Chud- 
wick, Gale & Whatley, iu their treatise on Easements, 
discussed the question of the duty to give notice, now 
contended for, and declared their opinion, that if the 
observations of Chief Justice Tindal in that case were 
well founded, no such duty wasimposed by law. Those 
observations were, as we have seen, adopted and ap- 
proved by the Exchequer Chamber. Subsequent au- 
thors in this country have expressed views in respect 
to the duty to give notice such as have been contended 
for, but they refer for English authority only to the 
cases of 1829, on which the statement in Lusula v. Hol- 
brook had been based. The case of Chadwick v. Trower 
is not mentioned. They also refer to American cases 
as authority for the doctrine. I have not been able 
to find among them a single case justifying the state- 
ment. The cases generally cited are Shrieve v. Stokes, 8 
B. Monr. 453; Winn v. Abeles, 35 Kans. 85, and Shafer 
v. Wilson, 44 Md. 268. In Shrieve v. Stokes the ques- 
tion of the obligation to give notice was not raised by 
the pleadings or the evidence. What was said by the 
court on the subject was incidental, and based on the 
supposed authority of the English cases of 1829. In 
Winn v. Abeles the question of duty to give notice was 
not involved. In Shafer v. Wilson the question of lia- 
bility for want of notice was raised. The court below 
instructed the jury that notice was a duty. In review- 
ing this instruction, the court above only says that 
such notice would seem to be a reasonable precaution, 
and bases this statement on Lasala v. Holbrook. This 
review, in my judgment, justifies the assertion that 
the doctrine contended for has uot the sanction of au- 
thority. In the only adjudicated case, not based on 
mistaken citations, the determination was against the 
doctrine; and although the deeision dves not bind us, 
it must have great weight as a declaration of the obli- 
gations imposed by the common law on adjoining 
property-owners, by a court of eminent ability. Hav- 
ing found no support for the contention of plaintiffs 
either in principle or authority, Iam unwilling to join 
in imposing this burden on property-owners. I have 
devoted mucb consideration to this case from the sin- 
cere conviction that the rule to be promulgated will 
disastrously affect urban property, and without pro- 
ducing any practical good. <A judicial determination 
that notice is necessary in cases such as that before us 
cannot prescribe the form of notice, or fix the time, or 
provide for constructive notice. Our determination 
will simply require reasonable notice, and whether in 
any case such notice has been given must be matter 
for the jury. An owner hereafter proposiug to im- 
prove property so situate must give notice. Must the 
notice be in writing, or will verbal notice or kuowledge 
suffice? How shall notice be given to the owner of 
the building if he be an infant, or non compos mentis, 
or non-resident? Such and other similar questions the 
owner, when confronted by the rule to-day promul- 
gated, must determine according to his own view of 
what is reasonable, but conscious that a jury may dis- 
agree with his view and hold him liable. If the owner 
of the building be infant, idiot or beyoud seas, it 
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would seem to be impossible to give the required no- 
tice. To add to the difficulties and risks which have 
before attended the putting down a suitable founda- 
tion for building in such cases, the difficulty of giving 
notice, and the risk of its being ineffective, will retard 
the improvement of such property, and diminish its 
value. 
I shall vote to affirm the judgment below. 





Judgment reversed. 
——_>—___—_—— 


THE JUSTICES OF THE PEACE IN ENG- 
LAND. 
(Extracts from a paper read by George F. Moore, Esq., be- 
fore the Alabama State Bar Asscciation, in August, 1890. } 


‘THE office of the justice of the peace was unknown 

tothe common law. Some persons might con- 
sider this an evidence of the wisdom displayed in that 
system of jurisprudence. The germ of the disease is 
found in the statute lst Edward III. It was devel- 
oped by the highly congenial surroundings which ex- 
isted at the beginning of his reign, for upon the depo- 
sition of Edward II, the country was full of violence— 
robbery aud rioting were prevalent and were every-day 
affairs. Prior to that time there had been “ conserva- 
tors” or “ keepers of the peace,”’ but they were not 
* justices,” and it was not until 36 Edward III that 
we find the name “ justice of the peace”’ used in the 
statutes of the realm. When Parliament met at West- 
minster in the fourth year of King Edward III (Anno 
1332), Sir Jeffrey le Scoop, in the king’s presence and 
at his command, declared that ‘“‘the meeting was 
called as well to redress the breaches of the law and 
his peace as for the voyage to the Holy Land.” He 
charged the prelates, earls, barons and others there as- 
sembled, on their faith and allegiance, that they should 
advise him concerning his voyage to the Holy Land, 
which he very much desired to undertake, as also how 
the peace might be kept and how these rioters (those 
who were notoriously gathered together in great com- 
panies, robbing, putting to death and detaining others 
for ransoms) might be chastised and restrained from 
their wickedness.’ Just here, Mr. President, we 
might ask if there are any “‘ justices of the peace”’ in 
Lamar county, near the domain of Reub. Burrows, 
upon whom our governor could rely in the present war 
to assist the soldiers in Reeping the peace? 

But to resume: When Sir Scoop had delivered this 
pronunciamento the Archbishop of Canterbury stood 
up and said “that it did not properly belong to their 
functions to be present at criminal debates” (a very 
suggestive phrase), and still reserving their rights (as 
usual) the prelates withdrew with the pastors and the 
clergy to consult by themselves. The earls, barons 
and grandees consulted apart, as did the representa- 
tives of the Commons, who at that time had no partic- 
ular (or regular) speaker. The result of those separate 
consultations was that the lords and the great men re- 
turned into the king’s presence, and by the mouth of 
Sir Henry Beaumont, whom they had chosen for their 
speaker, declared their advice to the king was “ that 
he should ordain justices in every county of the king- 
dom for the conservation of the peace against offend- 
ers, with power to punish and repress them.” We 
note in passing the evolution of the idea of speaker— 
from the time when he was the month-piece of the 
body until the present, when the body over which he 
presides is his mouth-piece—what an advance from 
Beaumont to Reed! 1 Cobbett’s Parliamentary Hist., 
p. 90. Commissions were issued to the sheriff, and in 
the words of the historian, “to the best men of every 
county, to apprehend and imprison and raise the posse 








comitatus against the rioters and cause them to be in- 
dicted and punished according to their deserts.’’ Such 
was the original institution of this office which hag 
been known to all English-speaking people, in the 
mother country and in all her colonies. We have all 
heard the boast that ** the tap of the British drum fo}- 
lows the rising sun around the world,” and is not the 
grandeur of the idea heightened when we reflect that 
‘said tap” also awakened the sleeping justice of the 
peace to his labors? 

Nay, more, even where the tap of said drum is heard 
no more forever, even from Maine into Texas, great 
and mighty is the justice of the peace. 

By 2 Henry V, chapter 1, they were to be of the most 
sufficient persons dwelling in the counties. By subse- 
quent statutes, what we would term a “property 
qualification” was added. No one could serve asa 
justice of the peace who did not possess as much ag 
£100a year. This last requisition has been ridiculed 
by many English jurists. And indeed it does look 
somewhat odd to have a man’s mental and judicial ca- 
pacity tested by the number of pounds of income. 
Perhaps the pounds avoirdupois would be quite as cor- 
rect a method of ascertaining the presence or absence 
of the necessary qualification. When many of us com- 
menced the practice of the law we have been accosted 
as ‘‘ squire,’’ and as the term is also applied to the jus- 
tices of the peace, lawyers generally do not regard it 
as very complimentary, for usually a practitioner 
thinks he knows more law than the justices. But the 
term is an honorable one, and, as used by our friend, 
is a survival from old times, and he still uses it as it 
has come down to our times without any knowledge 
of its origin. Justices of the peace were “ esquires” 
by virtue of their office, and were so called by the king 
in their commissions. Barristers at law were also en. 
titled to the appellation. Esquire and gentlemen are 
confounded together by Sir Edward Coke, says Mr. 
Stephen, who observes that ‘‘ every esquire is a gentle- 
man, and a gentleman is defined to be one who bears 
coat armour, the grant of which adds gentility toa 
man’s family.” 3 Steph. Com. 15. 


THE MODERN AMERICAN JUSTICE. 


When our ancestors brought the laws of Engiand to 
this country the justice of the peace came along. He 
has remained in full operation in nearly all the States 
ofthe Union. Like the poor, upon whom he “ most 
generally performs,” we have him always with us. 

What are the qualifications for the office? 

1st. He must be a voter. This is all that is required, 
but it does shut the gates on the idiots! I have heard 
that some of this class had slipped through, but as this 
usually comes from some lawyer or litigant who has 
lost a case and must be taken ‘“‘cum grano salis,” we 
neither affirm or deny the statement. But the British 
statutes which we cited were passed prior to 1607, and 
constitute part of the common law. Carter v. Bal- 
fourd, 19 Ala. 829; Matthews v. Ansley, 31 id. 20. Lt is 
true that no one has been fuund who is bold enough to 
insist on their application to the present justice, but 
then perhaps those statutes are * incompatible with the 
spirit of our institutions,” in that they require good 
and discreet men to be appointed to office 

There is one qualification which the justices of the 
peace so frequently possess that it may be deemed 
almost inseparable from him, i. e., profound kuowl- 
edge of law. Chief Justice Marshall never decided a 
case until he had heard it argued by counsel on both 
sides. He had a notion that lawyers who had 
thoroughly studied and prepared a case about which 
he knew very little, could aid him in deciding it justly 
and correctly. Not so with the J. P.—it rather irri- 
tates him to have lawyers interfering with his busi- 
ness. He has all the knowledge necessary to do justice 
between man and mav. Nor does he require any one 
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to collect and comment on the facts forhim. He 
usually thinks that he knows what the facts are before 
the case comes on for trial. The chairman of the cen- 
tral council can illustrate this by his experience with 


the justice who was going fishing. There are judges 
of higher courts as well as justices of the peace (per- 
haps some of you may have seen them) who decline to 
listen to argument, forgetting that to ‘‘ hear patiently” 
is tbe first duty of a judge, according to the ancient 
worthies. If it be asked what further qualification 
would you require, I would answer—none. The office 
in its present form has outlived its usefulness. Indeed 
the opponents of Darwin’s doctrine of the “ survival of 
the fittest ’’ may find solid comfort in the fact that the 
justice of the peace still survives. Doubtless there are 
many good men who fill the places of justices in 
Alabama, and they reside both in the cities and in the 
country. 

The mere mistakes of the justices do not come from 
evil motives, but simply from want of knowledge. The 
Clay county justice of the peace who sent the horse 
thieves to the penitentiary was amazed when he dis- 
covered that the warden would not receive them. He 
was convinced that they should be sent there and he 
thought it his duty to execute the law. The Coosa 
county justice of the peace who had an action of eject- 
ment, and, withthe help of his constable, turned the 
true tenant out of possession, was conscientious. He 
believed be was right. These errors are amusing, but 
asthey are not joined with a corrupt intent, they are 
subjects of merriment and for appeal to or redress in 
another court. But it is when the office is worked as 
a business, for the money that can be gotten from it, 
without any sort of regard for the administration of 
justice that it requires the earnest attention of this as- 
sociation and of the profession. 

Isaw, in El Paso, Texas, a justice who made an affi- 
davit against a man for larceny (it was the justice’s 
property that was alleged to be stolen), before himself, 
he issued the warrant to himself, he arrested the de- 
fendant himself, brought him for trial before himself, 
was himself the only witness in the case. The defend- 
ant was convicted. 

Have you ever thought, gentlemen of the bar asso- 
ciation, what would be the coats of armour of some 
typical justice of your acquaintance, were they “ es- 
quires’’ of the English fashion? 

How is this for a specimen in Heraldry — Justice of 
Peace Heraldry : 

1. Justice Scoop—his arms might be blazoned thus— 
afox rampant—on a black ground—with acost bill in 
his claws, or perhaps technically: ‘‘ Party per ‘fess 
checquy, sable and argent —a fox rampant regardant 
sable — sable a ‘fess between two foxes trippant ar- 
gent.” 

2. Justice Grab. 

3. Justice Simple—“ argent an asses ” head, ears pen- 
dant, erased sable.” 

And in conclusion, what remedy is proposed? In 
considering this question we are reminded of what an 
English writer says on the same subject. He says, in 
speaking of the probability of effecting a reform, that 
“the task imposed on the Paladin Huon by Charle- 
magne, as the price of his rights, was merely that he 
should proceed to Bagdad, enter the court of the 
Caliph as he sat banqueting with his emirs, cut off the 
head of the man who sat next to him, kiss his daughter 
thrice, and request as a present four of his jaw teeth, 
anda handful of his silver beard;” and this task is 
light compared with that of reforming the justice of 
peace. But something may be done by our profession 
by insisting: 1. That the sessions of the Justice 
Courts should be regular and public, as far as practi- 
cable. This was the evident design of section 3,500 of 
the Code. 2. To use the words of the English writer 
whom I have just quoted, “the abolition of private 





“friends jurisdiction.” And this might be extended 


to some other courts as well as to those of the justice 
of the peace. 3. Care and discrimination in the choice 
of persons to fill the office, not allowing any one to 
take it who chooses tu do so without any regard to 
character or qualification. 4. The speedy visitation 
of known misconduct or incapacity with removal. 
And there is not one of us present who has not siuned 
against this plain duty repeatedly. Which one of us 
will deny it? 

If the plan adopted in Europe could be inaugurated 
in America it would be along step in advance. Act- 
ing upon the principle that it is the duty of the State 
to administer justice for its citizens without cost to 
them, officers are appointed by the governing power, 
who are learned in the law, whose duty it is to hear 
the complaints of would-be litigants, sift their stories, 
and if a meritorious case is developed send it to acourt 
of law for tgial. But if it is unfounded, frivolous, ma- 
licious or speculative merely then they refuse to allow 
it to go into court. 


—_—_.————— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

RAILROADS—NEGLIGENCE — FIRES SET BY LOCOMO- 
TIVES—REMOTE AND PROXIMATE CAUSE—EVIDENCE— 
DAMAGES.—(1) A charge that a railroad company is 
required to exercise the utmost care in running 
through a town or village where buildings are con- 
structed of wood, and situated so near to a railroad as 
to be exposed to fire that may come in large quantities 
from the locomotive, and especially so if at the time 
the wind is blowing in the direction from the engine 
toward the building; and that under such circum- 
stances the company is bound to exercise u« greater de- 
gree of care than when running trains in the country, 
where there is no property near the track, exposed to 
fire; and that the degree of care which is required is 
proportioned to the danger to be apprehended of in- 
flicting injury on the person or property of others — 
does not prescribe a greater degree of care than the 
circumstances stated in it called for. A charge that 
railroad companies are required to furnish their loco- 
motives with spark arresters of the best mechanical 
invention and construction in general use at the time 
is not erroneous. The objection urged against the 
twentieth charge is, it affirms that the defendants 
were required to exercise the “utmost care,’ under 
the circumstances indicated in the charge. The au- 
thorities relied upon in support of the objection are: 
Whart. Neg., § 869; Frankford & B. T. Co. v. Philadel- 
phia & T. R. Co., 54 Penn. St. 345; Railroad Co. v. An- 
derson, 20 Mich. 244; Railroad Co. v. Butts, 7 Kans. 
308. The first of these authorities, as far as applicable, 
calls for ‘the diligence good specialists in this depart- 
ment are accustomed to exercise,”’ and for the exer- 
cise of “every precaution * * *- to prevent in- 
jury.” In the Pennsylvania case the plaintiff's bridge 
had been constructed long before the railrozd, and 
was destroyed by fire set out by the locomotive of a 
passing train. The track was about one hundred and 
fifty feet from one end of the bridge and three hundred 
feet from the other; and the nearest depot stood about 
four hundred yards from the bridge. The plaintiff's 
contention was, in so far as the case need be noticed 
now, that the station should not have been placed so 
near the bridge, and that the bridge should not have 
been passed by the locomotive under steam. It was 
shown by the testimony that an engine under ordinary 
headway would run six hundred feet with the steam 
shut off, but that stopping at the station required that 
steam be put on to run over defendant's bridge over 
the same creek that plaintiff's bridge spanned. There 








if 
ie 
i 
; 
i. 
i 
i 
te 
iF 
) 

14 
i 





ER ae FO RS TSR ov 


296 THE ALBANY LAW JOURNAL. 

















was no evidence as to any unusual emission of sparks, 


either in quantity or size. The doctrine of the case | 


announced, as ubundantly supported by authorities 
adduced on both sides is, that there being in the char- 
ter of the company no prescribed limit of approach to- 
ward buildings and bridges, it could locate its road 
and station on such route and at such points as in the 
judgment of the directors would be beneficial to the 
interests of the corporation and the public; that in 
the absence of prvof of a special motive to do injury, 
we must presume that the location was made for 
proper ends, and not to do injury; that the proximity 
of the station and of the line of the road to the plain- 
tiff's bridge could not, in itself, be considered a ground 
of legal liability, but an element only in ascertaining 
the degree of reasonable care to be used under the cir- 
cumstances; that the law, in conferring the right to 
use an element of danger, protects the person using it, 
except for an abuse of his privilege, and that in pro- 
portion to the danger to others will arise the degree 
of care and caution to be used in exercising the privi- 
lege; that great danger demands higher vigilance and 
more efficient means to secure safety; where the peril 
is small, less will suffice; that it is undoubtedly the 
duty of arailroad company using such dangerous ma- 
chines, fired by intense heat and run in close proximity 
to our houses aud valuable buildings, to use the ut- 
most vigilance and foresight to avoid injury; that it 
is the duty of those using these hazardous agencies to 
control them carefully, and adopt every known safe- 
guard, and to avail themselves from time to time of 
every approved invention to lessen their danger to 
others; that questions of skill, vigilance, care and 
proper management in any business are necessarily 
questions of fact, depending upon the circumstances 
of each case, and are to be referred to a jury; what is 
care in one case may be negligence in another, where 
the danger is greater and more care is required; that 
as the degree of care has no legal standard, but is 
measured by the facts that arise, it is reasonable that 
such care must be required as it is shown is ordinarily 
sufficient, under similar circumstances, to avoid the 
danger, and secure the safety needed; and therefore 
that ordinary care is the only rule that can be stated 
by a court; and that which is ordinary care in the case 
of extraordinary danger would be extraordinary care 
in a case of ordinary danger; and that which would 
be ordinary care in a case of ordinary danger would 
be less than ordinary care in a case of extraordinary 
danger. Holding these views, the court said it could 
not controvert the proposition of the turnpike com- 
pany that it is the duty of railroad companies to adopt 
the best precautions against danger in use; and it is 
not sufficient for them to exercise what, under cir- 
cumstances of less risk, would be ordinary care. It 
was held however that the trial judge had not violated 
these principles in his charges. The conclusion of the 
court upon the point was that to hold it improper to 
stop at the station, and that steam must be shut off in 
passing by the bridge, would be to abridge the proper 
and ordinary use of the road; that the injury in the 
case did not arise from any special act of negligence, 
but from a customary and lawful use of the road; that 
such use would however not justify stopping to blow 
off steam through the mud valves at a common cross- 
ing, where many horses pass, or are frightened by the 
noise, or stopping in a high wind opposite a new house 
in the process of building, where the burning cinders 
and sparks are carried through the open door by the 
wind; that negligence has been defined to be the ab- 
sence of care according to the circumstances, but that 
it had never been held that steam must be shut of in 
passing even in close proximity to dwellings, though 
many miles of railroad run within a few feet of valu- 
able houses, mills and manufactories, and indeed, 
through towns and cities. The Michigan case is 


—ee 
| one in which the plaintiff's building was destroyed by 
fire communicated by sparks flying from defendant's 
engine. The lower court, says the opinion, “charged 
the jury that regard must be had to the actual state 
of things at the time, the force and direction of the 
wind, dryness of the weather, and proximity of the 
building to the railroad; aud that what might be or. 
dinary care on a still aud wet day might not be ona 
windy and dry one, and when near combustible mat- 
ter, the question still being what care a prudent man 
would exercise in precisely similar circumstances.” 
There had been full testimony upon the character of 
the engines and stacks, and the use of the proper 
means to render them as secure as possible from do- 
ing mischief by the discharge of sparks, and this 
charge was independent of any question as to the 
quality and character of the equipments as suitable to 
be used. This rule was held to be incorrect, the Su- 
preme Court saying that railroad trains vannot de- 
viate from their track, and must make schedule time, 
not only for purposes of business, but for considera- 
tion for human life; and that those who establish 
themselves in the ueighborhood of railroads must 
know that trains are expected to run with regularity, 
and if there are special risks, arising from no want of 
care in the proper equipment and management of en- 
gines and trains, those risks are not chargeable to the 
railroad, but are incidental to the situation, and the 
extra care they demand devolves upon the other party, 
and the consequence of his not exercising it must fall 
upon him, because the railroad is not in fault. The 
Kansas decision merely decides, that where the fire 
escapes owing to high winds, aud no negligence or 
want of care upon the part of the railroad company, 
the latter is not responsible. There is nothing in any 
of these authorities that requires us to hold the use 
of the word “‘ utmost ’’ to be fatal to the charge. The 
Pennsylvania court uses the same expression asserted 
here as being objectionable in the charge. Nothing 
need be said of the section in Wharton’s work, nor of 
the Kansas case; and we think that the meaning of 
the Michigan decision is the same as that in Kansas, 
which is, that where there is no negligence upon the 
part of the railroad, it is not liable for damages at- 
tributable solely to the wind—damage which the exer- 
cise of proper care was unable to avoid. In neither of 
them was the locus of the injury in a village or town. 
In Fero v. Railroad Co., 22 N. Y. 209, the charge was 
that less care is required of railroad companies while 
running their trains in the country, where there is no 
property near their track, exposed to fire, than ina 
village, where wooden buildings are situated so near 
their road as to be exposed to fire from the locomotive, 
and, at a time when the wind is blowing in a direction 
from the engine toward the buildings; and that un- 
der such circumstances, they are bound to use the ut- 
most care; and if, from the want of such care, fire is 
communicated to such buildings, and they are con- 
sumed, the company will be liable, in the absence of 
contributory negligence upon the part of the owners; 
and the ruling was affirmed by the Court of Appeals, 
it observing that a much higher degree of care, both in 
respect to the rate of speed, and the watchfulness to 
prevent casualties, should manifestly be required 
when trains are passing through or remaining station- 
ary in the streets of acity or densely populated vil- 
lage; and that it was not stretching the rule unduly to 
say that under such circumstances the railroad com- 
pany is bound to use the utmost care to guard against 
the damages which obviously attend such a condition. 
“ The substance of the charge, without criticising its 
terms with too great nicety, is that the care must be 
proportioned to the danger of accidents, and that 
where there is great danger, there must be a corre- 
sponding degree of care.”’ See also Longabaugh v. Rail- 





road Co., 9 Nev. 270, 299, and Railroad Co. v. Richard- 
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son, 91 U. S. 454, 469, 470. In view of the New York 
aud Pennsylvania cases, we do not say and do not 
think there was error in the use of the word “ut- 
most’ in the twentieth charge; and there is nothing 
in the authorities cited by appellant, or in any falling 
under our notice, that is inconsistent with this con- 
clusion. Moreover this charge distinctly affirms that 
the degree of care required is to be proportioned to the 
danger to be apprehended of inflicting injury to the 
person or property of others, by which we understand 
the judge announced the same doctrine as is announced 
in the opinions in the two cases referred to, which, in 
other words, is that the degree of care is to be meas- 
ured by or according to the facts that arise, or in pro- 
portion to the danger, and with which rule the use of 
the word “‘ utmost,” as defining the care required ina 
case where circumstances are like those existing in the 
one at bar, is not inconsistent. We fail now to con- 
ceive a case likely to occur in the natural course of 
things that would call for a higher degree of care 
against damage by fire than the circumstances of the 
one before us called for. In one of these charges it is 
said that the engine must have the “ most approved 
appliances to prevent the escape of sparks; and an- 
other that a railroad company should provide engiues 
with “ modern appliances.’’ In another, the twenty- 
third, the view announced is that the engine must 
have been supplied with “a spark-arrester of the best 
mechanical invention and construction in general use 
at the time.”” These charges were all given at the re- 
quest of the plaintiff. Instructions given at the re- 
quest of the defendant are, in so far as they relate to 
the character of the appliances, as follows: ‘ That it 
is not negligence to run an engine which emits sparks, 
provided the company use machinery equipped with 
such spark-arresters and mechanical contrivances as 
are the best generally known and in use in the country 


" for the prevention of the escape of sparks, and that are 


approved by experienced railroad operators.’’ That 
thecompany is only required “to avail itself of the best 
mechanical contrivances which had been tested and put 
in general use at the time of the fire for preventing 
the burning of the property of others, but it is not re- 
quired to use every possible contrivance, although pat- 


ented, and recommended in scientific ‘‘ discussions ;” 


and that the engine shall be supplied ‘‘ with a spark- 
arrester of the best mechanical invention and con- 
struction in general use at the time,’’ or as in still an- 
other, or fourth, charge on the subject, one “of the 
most approved style in general use."’ The language of 
the twenty-third charge is excepted to as too strin- 
gent. Of the six authorities cited by counsel for 
appellant on this point, we have access to Whart. 
Neg., § 872; Frankford & B. T. Co. v. Philadelphia & 
T. R. Co., 54 Penn. St. 345; Steinweg v. Railway Co., 
43 N. Y. 123; Jefferis v. Railroad Co.,3 Houst. 447. 
These authorities, taking them in their order, hold, 
the first, that a company cannot be required to use 
the “most perfect possible contrivances to prevent 
the escape of sparks,” and until the contrivance “ has 
been accepted in general use, a company cannot be 
charged with negligence in not adopting it; the sec- 
ond, that it is the duty of the company ‘to avail 
themselves from time to time of every approved in- 
Vention to léssen” the danger: the third, that it 
should use any improvements known to practical men, 
and which has actually been put into practical use, but 
a failure to take every possible precaution which the 
highest scientific skill might suggest, or to adopt an 
untried machine or mode of construction, is not, of 
itself, negligence; and the fourth, that engines should 
be supplied 4 with such spark-catchers as were then in 
general use.’" The charge excepted to, considered 
alone, or in connection with the others, does not vio- 
late these authorities. The several instructions set 
forth the law correctly and in accordance with the 





current of authority. (2) The proposition of law de- 
sired to be impressed upon the jury was that the de- 
fendant company was not liable for the destruction of 
the plaintiff's property by the fire originated through the 
defendant's negligence, if from the evidence, it appeared 
that some new independent agency intervened, and that 
such intervening agency caused the destruction of 
plaintiff's property. While as before stated we have 
been unable to find any evidence upon which to build 
the theory of “‘ intervening cause ”’ in this case, yet we 
think the fifth, second, third and fifteenth charges 
above, that were given, instructed the jury, as fully as 
was warranted by the evidence, that the defendant 
was not liable if plaintiff's loss was the result of any 
new intervening force or agency; and that it was not 
liable unless the plaintiff's loss was the direct, proxi- 
mate and natural consequence of its negligence. We 
have carefully considered the great number of author- 
ities cited by all the counsel in their briefs, besides 
many others suggested by those cited, and we think 
that the instructions given upon this feature of the 
case, as above quoted, are fully sustained, not only by 
the numerical strength of the authorities, but by the 
clearness and force of the reasoning therein, and to 
our minds, by the soundness of the principles therein 
enunciated. There seems to be no fixed rule by which 
accurately to apply the maxim causa proxima, non re- 
mota, spectatur to the circumstances of every indi- 
vidual case, each case necessarily depending, for the 
applicability of this rule, upon its own peculiar facts. 
But in Parsons on Contracts (vol. 3, p. 180, 7th ed.) we 
find the clearest and most comprehensive explanation 
of the maxim, and a formula for its application that 
will furnish a test in almost every case, in the follow- 
ing terse language: ‘* Every defendant shall be held 
liable for all of those consequences which might have 
been foreseen and expected as the result of his con- 
duct, but not for those which he could not have fore- 
seen, and was therefore under no moral obligation to 
take into his consideration.’’ The same author (id.) 
says, as to the test whether a cause of damage was 
proximate or remote: ‘“ Did the cause alleged pro- 
duce itseffect without another cause intervening, or 
was it made operative only through and by means of 
this intervening cause?’’ In Fent v. Railway Co., 59 
Ill. 349, a case almost on all fours with the one under 
consideration, in which a locomotive, passing through 
a village, threw out great quantities of unusually large 
cinders, and set on fire a warehouse near the track, 
from which the plaintiff's building was destroyed, two 
hundred feet distant, the weather at the time being 
very dry, and the wind blowing freely, Chief Justice 
Lawrence, rendering one of the ablest opinions upon 
this subject we have seen, in which many authorities 
are reviewed, says: ‘‘We believe there is no other 
just or reasonable rule than to determine in every in- 
stance whether the loss was one which might reason- 
ably have been anticipated from the careless setting 
of the fire, under all the circumstances surrounding 
the careless act at the time of its performance. If loss 
has been caused by the act, and it was, under the cir- 
cumstances, a natural consequence which any reason- 
able person could have anticipated, then the act is a 
proximate cause, whether the house burned was the 
first or the tenth, the latter being so situated that its 
destruction is a consequence reasonably to be antici- 
pated from setting the first on fire.” Whether the in- 
jury complained of is the proximate result of the de- 
fendant’s negligent act, or whether the injury was 
too remote from the original cause, and was brought 
about by some independent intervening force or 
agency, are questions of fact peculiarly and exclusively 
within the province of the jury to determine. These 
propositions, though not in the same forms of expres- 
sion here used, are substantially embraced in the in- 
structions above that were given; and the soundness 
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of them as propositions of law ure fully sustained by 
the following authorities: Railroad Co. v. Hope, 80 
Penn. St. 373; Railroad Co. v. Bales, 16 Kans. 252; 
Railroad Co. v. Stanford, 12 id. 354; Clemens v. Rail- 
road Co., 53 Mo. 366; Poeppers v. Railway Co., 67 id. 
715; Perry v. Railroad Co., 50 Cal. 578; Railway Co. 
v. Krinning, 87 Ind. 351; Doggett v. Railroad Co., 78 
N. C. 305; Railroad Co. v. Gantt, 39 Md. 115; Kuhn v. 
Jewett, 32 N. J. Eq. 647; Murphy v. Railway Co., 45 
Wis. 222; Rigby v. Hewitt, 5 Exch. 240; Smith v. 
Railway Co., L. R.,5C. P. 98; Kellogg v. Railway Co., 
26 Wis. 223. (3) The law as to what is the ** measure 
of damage "’ in the abstract, in cases where the prop- 
erty of one has been destroyed unintentionally, but 
by the negligence or carelessness of another, where 
there is no element of willfulness or maliciousness in 
the destruction, is well settled to be “just compensa- 
tion in money for the property destroyed;’’ such an 
amount as will fully restore the loser to the same prop- 
erty status that he occupied before the destruction. 
To arrive at the amount of such compensation, in- 
quiry, in the absence of malice, is necessarily con- 
fined strictly to the ascertainment of the value of the 
properties destroyed, with such incidents of, interest 
for the retention of such value from the person enti- 
tled thereto as may be sanctioned by law. The con- 
tention of the appellant is that the plaintiff, in estab- 
lishing the value of the destroyed properties, should 
have been confined to proof of its market value at 
the time and place of its destruction; and that the ad- 
mission of evidence as to the original cost of the prop- 
erties, and as to the depreciation thereof from its 
original cost by usage or otherwise, was erroneous; 
and that it was error to instruct the jury that the 
plaintiff was entitled, as matter of law, to interest, at 
the rate fixed by law, upon whatsvever amount of 
damages they might find the plaintiff to be entitled 
to. Wherever there is a well-known or fixed market 
price for any property, the value of which is in con- 
troversy, it is proper, in establishing the value, to 
prove such market value; but in order to say of a thing 
that it hasa market value, it is necessary that there 
shall be a market for such commodity; that is, a de- 
mand therefor—an ability, from such demand, to sell 
the same when a sale thereof is desired. Where there- 
fore there is no demand for a thing—uno ability to sell 
the same—then it cannot be said to have a market 
value “at a time when, and at a place where,” there 
is no market for the same. We think it would have 
been a very harsh rule in a case like this to have con- 
fined the plaintiff to proof of the market value of the 
property at the time and place of its destruction, in 
the absence of proof that at the time and place of such 
destruction there was a market for such property. In 
cases where property is of a well-known kind in gen- 
eral use, having a recognized standard value, it is not 
proper to circumscribe the proof of such value within 
the limits of the market demand at the time when, 
and at the place where, it was destroyed. Were the 
rule contended for to prevail, then the compensation 
for personal properties, confessedly worth thousands 
of dollars, would be reduced to a pittance in cents if 
destroyed en route from market to market, ina thinly- 
settled, barren country where there was no demand, 
simply because of the accident of “time and place” 
of its destruction. In actions of this kind, where the 
value of the properties destroyed is the criterion of the 
amount of damage to be awarded, and the property de- 
stroyed has no market value at the place of its de- 
struction, then all such pertinent facts and circum- 
stances are admissible in evidence that tend to estab- 
lish its teal and ordinary value at the time of its 
destruction; such facts as will furnish the jury, 
who alone determine the amount, with such pertinent 
data as will enable them reasonably and intelligently 
to arrive at a fair valuation; and to this end the 





original market cost of the property; the manner in 
which it had been used; its general condition and 
quality; the percentage of its depreciation since its 
purchase or erection, from use, damage, age, decay or 
otherwise—are all elements of proof proper to be sub. 
mitted to the jury to aid them in ascertaining its 
value. And toestablish value in such cases the opin- 
ions of witnesses acquainted with the standard value 
of such properties are properly admissible. Sullivan 
v. Lear, 23 Fla. 463; Railroad Co. v. Winslow, 66 II. 
219; 1 Thomp. Trials, § 380; Railroad Co. v. Irwin, 27 
Ill. 178; White v. Hermann, 51 id. 243; Railroad, ete., 
Co, v. Bunnell, 81 Penn. St. 414; Vandine v. Burree, 13 
Metc. (Mass.) 288. Judge Cooley, in Insurance Co. y, 
Horton, 28 Mich. 175, in speaking of evidence based on 
a knowledge of the purchase-price of property, says; 
“The objection that the daughter of the plaintiff was 
allowed to testify to the value of articles burned, with- 
out having been shown to possess the proper knowl- 
edge to qualify her to speak as an expert, was not well 
taken. She testified that she bought a good many of 
the articles, and was present when others was bought. 
On this evidence she had some knowledge of values 
which it was proper she should communicate to the 
jury. The extent of that knowledge, and its suffi- 
ciency as 2 basis for a verdict, were to be tested by her 
examination, and by the good sense and judgment of 
the jurors.’”” Coburn v. Goodall, 72 Cal. 498; Com. v. 
Sturtivant, 117 Mass. 122; Derby v. Gallup, 5 Minn. 
119 (Gil. 85); The Slavers, 2 Wall. 375; Johnston y, 
Warden, 3 Watts, 104; Whipple v. Walpole, 10 N. H. 
130; Joy v. Hopkins, 5 Den. 84. In Norman v. Wells, 
17 Wend. 136, the court says: ‘‘ The ordinary, and in 
general the only, legal course is to lay such facts be- 
fore the jury as havea bearing on the question of dam- 
ages, and leave them to fix the amount. They are the 
only proper judges. They are impartial, and capable 
of entering into these ordinary matters.”’ In Clarkv. 
Baird, 9 N. Y. 183, Johnson, J., delivering the opinion, 
says: ‘‘ Upon this ground, as well as upon that of su- 
perior convenience and the constant reception of such 
testimony upon trials without objection—a tacit, but 
strong, proof of its propriety —it must be deemed es- 
tablished, that upon a question of value, the opinion 
of a witness who has seen the thing in question, and 
is acquainted with the value of similar things, is not 
incompetent to be submitted to a jury.’’ Hamer v. 
Hathaway, 33 Cal. 117; Rogers v. Insurance Co., 1 
Story, 603; Blydenburgh v. Welsh, 1 Baldw. 331; 
Whitbeck v. Railroad Co., 86 Barb. 644; Luse v. Jones, 
39 N. J. Law, 707; Brown v. Werner, 40 Md. 15; Alli- 
son v. Chandler, 11 Mich. 542; Railroad Co. v. Marley, 
25 Neb. 1388; Browne v. Moore, 32 Mich. 254. We think 
the evidence as to values admitted in this case was 
fully confined within the limits of the principles an- 
nounced, and that there was no error in the admis- 
sion of such testimony, nor in the giving of the in- 
structions above quoted upon the question of the 
measure of damages, nor in the refusal to give the 
above-quoted instructions asked for by the appellant. 
(4) Upon the question of the allowance of interest as 
matter of right upon the amount of damages found by 
the jury, from the date of the destruction of the prop- 
erty in cases like this, where the damages sued forare 
unliquidated, the following authorities, with others 
that we have examined, hold, in effect, ‘that the 
jury may, at their discretion, allow and include inter- 
est in their verdict as damages, but not as interest eo 
nomine.”’ 2 Sedg. Dam., p. 190; authorities cited in 
note to Shelleck v. French, 6 Am. Dec. 196; Black v. 
Transportation Co., 45 Barb. 40; Railroad Co. v. 
Sears, 66 Ga. 499; Lincoln v. Claflin, 7 Wall. 132; Gar- 
rett v. Railway Co., 36 Lowa, 121; Brady v. Wilcox- 
son, 44 Cal. 239. In all these authorities no other rea- 
son is given for this rule than that it has been so held 
in other cases that have gone before them, except that 
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jin a few cases itis put upon the ground that where 
property is wrongfully taken and withheld, the de- 
fendant gets the benefit of its use during the deten- 
tion, and is required to pay interest as compensation 
for such use, when in cases of property wrongfully de- 
stroyed the defendant derives no benefit therefrom. 
The answer to this theory is, that in cases of this kind 
for the negligent and wrongful destruction of prop- 
erty, the issue as tothe amount of the compensation 
does not depend upon benefits that accrued therefrom 
to the defendant, whose negligent act brought about 
the destruction; but the issue rests wholly upon the 
question as to what is the sum of the damage to the 
party whose property has been destroyed. Neither do 
we think this theory can properly be applied even in 
cases of trespass and trover. Interest on the value of 
property taken in those cases cannot correctly be said 
to be allowed to the plaintiff ** because the defendant 
derives benefit from the use of the. property,” but is 
allowed to the plaintiff to compensate him for his de- 
privation of its use during the detention thereof. Sup- 
pose in this case the furniture in this hotel, instead of 
being destroyed, had been wrongfully taken by the 
defendant, and had been carried away and disposed 
of at once by gift to other parties, or had been de- 
stroyed by fire or otherwise after the taking, so that 
it really derived no benefit therefrom, in an action for 
the recovery of its value interest under the modern 
authorities would be recoverable as matter of legal 
right; but in such case, would the subsequent gift or 
destruction thereof, and absence of beneficial use to 
the defendant, have any effect upon the right to the 
recovery of interest? The answer in the negative is 
self-evident. In Ancrum v. Slone, 2 Spear, 594, in 
which this question of interest is discussed at greater 
length than in any case we have examined holding this 
view, Frost, J.. says: ‘‘To the argument, if interest 
may be allowed in the aggregate damages found by a 
verdict, why may it not be allowed eo nomine?—the 
reply is: The law does not inquire into the particu- 
lars of a verdict for damages, and in some cases inter- 
est furnishes a just and convenient measure for the 
jury. But it isa stated compensation for the use of 
money, and as it cannot be separated, even in idea, 
from debt, seems not properly incident to uncertain 
and contingent damages. The distinction is admitted 
to be one of form, depending on the form and cause 
ofaction. It is necessary and obligatory by law, to 
maintain the forms of action, with the distinctive 
rules which govern them. If this argument is not al- 
lowed to be decisive, there is no reason why assumpsit 
should not be brought on a sealed instrument, or one 
form of action serve alike for all contracts as well as 
torts. Besides, in actions sounding in damages, the 
liability, amount and time, necessary incidents for 
the allowance of interest, are not ascertained and de- 
termined until the verdict is rendered. Interest be- 
ing stated damages on pecuniary liabilities, to find a 
sum with interest in an action sounding in damages is 
to allow damages on damages, which is an incon- 
gtuity."" The pith of the argument here is that the 
distinction grows out of and depends upon the “ form” 
of action, and that it is necessary to maintain the 
“forms of action,” with the distinctive rules which 
govern them. We cannot give our consent that mat- 
ters of substance founded upon right shall be thus 
made subservient to the maintenance of the mere 
forms of action; or that money which rightfully be- 
longs to a party shall be given when called by the 
tame “‘damages,’* and withheld if chanced to be 
called “ interest.””. In Parrott v. Ice Co., 46 N. Y. 361, 
the court says: ‘In cases of trover, replevin and 
trespass, interest on the value of property unlawfully 
taken or converted is allowed by way of damages, for 
the purpose of complete indemnity of the party in- 
jured, and it is difficult to see why, on the same _prin- 





ciple, interest on the value of property lost or de- 
stroyed by the wrongful or negligent act of another 
may not be included in the damages.’’ In the case of 
Ancrum v. Slone, supra, the court says: “It is nec- 
essary to the allowance and estimate of interest to as- 
certain the sum due, and the time when payable.” 
At what time does the liability for the negligent de- 
struction of property attach to the wrong-doer if it 
shall be found that all things concur to set such lia- 
bility in motion? It has been sometimes contended 
that such liability attaches only upon the finding of 
the jury. We do not think so. The verdict of the 
jury simply declares the liability and fixes the amount. 
The law attaches the liability at the time of the de- 
struction, if all the circumstances attendant thereon 
concur in stamping the case with the legal elements of 
liability. As before seen, the measure of the loser’s 
damage is the value of his property destroyed at the 
time of its destruction. Why at the time of destruc- 
tion? Because it is at that time that the destroyer 
becomes liable for such value. The loser, before and 
at the time of such destruction, was entitled to his 
property, and the beneficial use of it; and instantly, 
upon such destruction, becomes, under the law, enti- 
tled to its value in money ut the hands of the wrong- 
doer, and can sue instantly for such value. Because, 
through the law's delays, no opportunity is afforded 
to have the amount of that value declared by a jury 
for a year, perhaps several years, is it right that the 
loser shall, during all that time, be kept out of both 
his property, its use and its value, without some re- 
muneration for the retention by the wrong-doer of 
such value? Upon every principle of right we cannot 
think so. The theory of the measure of liability in 
such cases is just compensation. We cannot see either 
justice or completeness of the compensation dis- 
pensed under a rule that declares a party who wrong- 
fully destroys another’s property to be liable at the 
time of such destruction for the value thereof, but 
that permits the wrong-doer to withhold such value 
for years, without some compensation for such reten- 
tion. We cannot appreciate the force of the argument 
of the learned judge in Ancrum vy. Slone, supra, * that 
to allow interest in an action for damages would be to 
allow damages on damages.”’ It is true that in a cer- 
tain sense it is an allowance of damages on damages 
(interest being a species of damage), but it is not an 
allowance of damage on damage, for the same cause 
of damage. Inthe one case the principal sum — the 
value of the property destroyed —is awarded as the 
damage for the wrongful destruction; in the other, 
interest is allowed as the damage for the wrongful de- 
tention of such value. In Chapman vy. Railway Co., 
26 Wis. 304, Chief Justice Dixon says: ‘‘In trespass, 
trover or replevin for the same property taken or con- 
“verted by the defendants, such would have been the 
legal rule of damages; or rather the value, with inter- 
est from the time of the taking or conversion. Why 
should not the same rule prevail in this action? We 
are ata loss to assign any good reason for the distine- 
tion, if it can be said that it exists, or if it can be said 
to be in the discretion of the jury to give interest by 
way of damages in this case, whilst in the others they 
must give it as a matter of strict legal right. We say 
wecan see no good reason for the discrimination. 
The object of the rule, or of any rule of damages in 
any of the cases, is to give just and full compensation 
for losses actually sustained. It is obvious, regard be- 
ing had to such compensation, which constitutes the 
foundation of the rule, that the giving of interest is 
as essential in this case asin any of the others. It is 
immaterial to the party who has lost his property, 
whether it has been taken and converted, or negli- 
gently destroyed br the other. His loss is the samein 
either case, and in either case he should be entitled to 
the same compensation.”” This view of the law ac- 
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cords fully with ours, and seems to be sustained also 
by the following authorities: 1Suth. Dam. 174; Rail- 
road Co. v. Marley, 25 Neb. 138; Mote v. Railroad Co., 
27 Iowa, 22; Sayre v. Hewes, 32 N. J. Eq. 652; Derby 
v. Gallup, 5 Minn. 119 (Gil. 85). In the case of Milton 
v. Blackshear, 8 Fla. 161 (decided in 1858), relied upon 
to establish a contrary view, the question under dis- 
cussion was not involved. The action in that case was 
upon an account for lumber sold and delivered; and 
there is nothing in the decision that conflicts with the 
views here expressed. Neither do we find any thing 
in our statute that is inconsistent therewith. Our 
statute (p. 585, § 1, McClel. Dig. [chap. 1485, Laws 1866]) 
provides as follows: “The legal rate of interest to 
be charged on all notes, money or liability of whatso- 
ever character, and upon all judgments, shall be eight 
per centum per annum.” In view of the charges given, 
we must assume that they were heeded by the jury, 
and that they included interest in their verdict from 
the date of the fire to the day of their finding upon 
the amount found by them to be the value of the 
property destroyed, which value, by arithmetical 
rules, we find to be, in round numbers, forty-five 
thousand and some hundred dollars. The remainder 
of the verdict of $52,909.03 represents interest found 
by the jury for the period of two years and seventeen 
days intervening between the fire and the verdict. 
The established measure of damage in such cases be- 
ing complete compensation, we feel that it would be 
doing a positive wrong to the plaintiff were we, be- 
cause of these instructions on the question, to order 
either a new trial, or a remittitur of this sum, to which, 
upon every principle of right, the plaintiff is justly en- 
titled. Fla. Sup. Ct., April 25, 1891. Jacksonville, T. 
& K. W. Ry. Co. vy. Peninsular Land, Transportation 
& Manufacturing Co. Opinion by Raney, C. J. 


SLANDER—WORDS ACTIONABLE PER SE£.—The words, 
“You are the dirty sewer through which all the slums 
of this embezzlement have flowed,” and “if that $20 
had heen turned over to you or to V.[the person 
charged with the embezzlement], the company would 
never have seen twenty cents of it,”’ spoken ina court- 
room, of an attorney, while he was defending oue 
charged with the embezzlement, are actionable per se. 
It was said by Mr. Justice Clifford in Pollard v. Lyon, 
91 U.S. 225, that ‘oral slander, as a cause of action, 
may be divided into tive classes, as follows: (1) Words 
falsely spoken of aperson which impute to the party 
the commission of some criminal offense involv- 
ing moral turpitude for which the purty, if the 
charge is true, may be indicted and punished ; (2) words 
falsely spoken of a person which impute that the party 
is infected with some contagious disease, where, if the 
charge is true, it would exclude the party from so- 
ciety; or (3) defamatory words falsely spoken of a 
person which impute to the party unfitness to perform 
the duties of an office or employment, or the want of 
integrity in the discharge of the duties of such office 
or employment; (4) defamatory words falsely spoken 
of a party which prejudice such party in his or her 
profession or trade; (5) defamatory words falsely 
spoken of a person which, though not in themselves 
actionable, occasion the party special damage.”’ The 
authorities are uniform that spoken words are de- 
famatory without allegation of special damages when 
the imputation cast by them on the plaintiff is so in- 
jurious that the court will presume without proof that 
his reputation has thereby been impaired, and the 
court will so presume when the words are spoken of 
him in the way of his profession. [It was said by In- 
graham, J., in Fowles v. Bowen, 30 N. Y. 24, that 
“any charge of dishonesty against an individual in 
connection with his business, whereby his character 
in such business may be injuriously affected, is action- 











able. If spoken of him individually, and not in gon. 
nection with his office or business, the words would 
not be actionable. In this case the plaintiff sets up 
matters of inducement showing the circumstances up. 
der which the words were uttered, and expressly avers 
that they were spoken of and concerning his profession 
und employment as an attorney and counsellor at law, 
Where such averments are made with respect to the 
language used by the defendant in relation to his pro. 
fession or business, if becomes a question of fact to be 
determined by a jury; and where the plaintiff avers 
such fact, it is incumbent upon him to prove the truth 
of the averment in order to recover in the action. If 
it be true as averred, that these words were spoken of 
and concerning the plaintiff in the way of his profes 
sion or employment, then the words are actionable in 
themselves, and it was unnecessary to aver special 
damages. The following authorities support this view; 
Buck v. Hersey, 31 Me. 558; Rush v. Cavenaugh, 2 
Penn. St. 187; McKee v. Wilson, 87 N. C. 300: Sum. 
ner v. Utley, 7 Conn. 258; Dole v. Van Rensselaer, 1 
Johus. Cas. 330; Riggs v. Denniston, 3 id. 198; Burtch 
v. Nickerson, 17 Johns. 217; Sewall v. Catlin, 38 Wend. 
291; Mott v. Comstock, 7 Cow. 654; Fowles v. Bowen, 
30 N. Y. 24; Larrabee v. Tribune Co., 36 Minn. 141; 
Williams v. Smith, 22 Q. B. Div. 134. And we think 
the plaintiff was entitled to introduce evidence to sup- 
port, if he could, the averments contained in bis decla- 
ration. We think the court erred in refusing to per- 
mit any testimony to be given. Mich. Sup. Ct., July 
28, 1891. Mains v. Whiting. Opinion by Champlin, 
Cc. J. 


————»4+~ 


CORRESPONDENCE. 


THE AUTHORSHIP OF ‘“ PERICLES.”’ 
Editor of the Albany Law Journal: 


In the current number of the LAw Journal, In 
your notice of volume 14 of the Bankside Shakes- 
peare, you give Mr. Appleton Morgan credit for the 
supposition that ‘* Pericles’? was not included in the 
first folio of 1623, because it was such an acting favor- 
ite that the publishers could uot acquire the copyright. 
But that suggestion did not originate with Mr. Mor- 
gan. You will find it in Halliwell-Phillipps’ Outlines 
(the 6th ed., vol. 1, p. 205), where, after noting the first 
performance of “ Pericles’’ at the Globe theatre in 
1608, we are told: ‘‘It seems to have been well re- 
ceived, and Edward Blount, a London bookseller, lost 
no time in obtaining the personal sanction of Sir 
George Buck, the master of the revels, for its publi- 
cation, but the emoluments derived from the stage per- 
formances were probably too large for the company to 
incur the risk of their being diminished by the circula- 
tion of the printed drama.” 

Mr. Halliwell-Phillipps adds that ‘“‘ Blount was per- 
haps either too friendly or too conscientious to per- 
sist in his designs against the wishes of the actors, and 
it was reserved for a less respectable publisher to issue 
the first edition of Pericles early in the following year, 
1609, an impression followed by another surreptitious 
one in 1611. As Blount, the legitimate owner of the 
copyright, was one of the proprietors of the first folio, 
it may safely be inferred that the editors of that work 
did not consider that the poet’s share in the composi- 
tion of Pericles was sufficiently large to eutitle it to a 
place in their collection.” 

The sixth edition of Halliwell-Phillipps’ Outlines of 
the Life of Shakespeare, from which edition I quote, 
was published in 1886. 

Very truly yours, 
T. C. CALLICOT. 

ALBANY, N. Y., Sept. 21, 1891. 
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CURRENT TOPICS. 


HERE is a great deal of vigor and originality in 
an address delivered by Dr. Gonzalva C. Smythe, 
president of the Indiana State Medical Society, ata 
meeting of the society last June, on ‘‘ Influence of 
Heredity in Producing Disease and Degeneracy. 
The Remedy.” A sub-title gives a good abstract of 
the tone of the address — ‘‘Insanity, Inebriety, 
Crime and Pauperism considered as physical dis- 
eases. Acquired physical conditions transmitted to 
offspring. An unprejudiced discussion of the alco- 
hol question. All sin reduced to a physical basis.” 
That crime is hereditary the Doctor demonstrates 
by two very striking instances. He says: 


“A remarkable case is reported by the city mission- 
aries of Berlin. In a single family, the posterity of 
which amounted to eight hundred and thirty-four per- 
sons, in which the history of seven hundred and nine 
had been carefully examined, the criminals, paupers, 
etc., amounted to five hundred and seventy-nine indi- 
viduals. Among this number there\were seventy- 
six convictions for the gravest offenses.’’ 

“A most notable example of this is furnished by Dr. 
Dugdale, in the New York prison reports, in the his- 
tory of Margaret Jukes and her descendants. The 
facts collected are from official sources, records of 
courts, prisons and jails. Of this woman’s descendants, 
whose history has been carefully traced, there have 
been seven hundred and nine legal convictions, rang- 
ing all the way from petit larceny to murder and as- 
sassination, and the cost to the State of New York ex- 
ceeds $1,250,000, and the end is not yet in sight. Fif- 
teen minutes’ skillful work by a Lawson Tait would 
have prevented ull this crime, and would have diverted 
these good dollars into a channel where they could have 
been put to a better use.” 


The Doctor, apparently forgetful of God’s pleasure 
in man when he first created him, and his declara- 
tion that he was “ very good,” proceeds to aver that 


“I do not wish to be understood as claiming that all 
crimes are committed by degenerates, because this 
process of degeneration is a reversion toward a former 
type, an atavism, in fact. Crime is not only a disease 
produced by these causes, but crime was the normal 
condition of primitive man. Primeval man was a 
natural thief, robber and murderer; he was utterly 
destitute of all sense of rights in property or even life. 
Whole tribes were absolutely obliterated and swept 
from the face of the earth, for the mere love of, and 
the excitement attending the killing, and for the ad- 
ditional purpose of pluuder. Brute force alone ruled 
the world. Special honors were conferred upon him 
who could display the most trophies, or who exhibited 
the greatest bravery in these conflicts. The moral 
seuse in man had been evolved by the painfully slow 
Process of evolution, and centuries have elapsed since 
the work of manufacturing an honest man began, and 
the process is hardly yet completed. The methods by 
which a Hutchinson corners the wheat market in Chi- 
cago, ora Gould ora Vanderbilt manipulates the stock 
market in New York, and by which they squeeze a 
million of dollars from the pockets of their friends and 

Vor. 44 — No. 16. 








neighbors, is essentially the same in a more refined 
way by which the Arapahoe Indians ambush an emi- 
grant train for the purpose of murderand plunder.” 

The Doctor estimates the amount annually ex- 
pended in this country in the ‘‘ treatment” of these 
‘* diseases ” at $150,000,000. In answer to the ad- 
age that ‘‘ doctors disagree,” he cleverly retorts: 

‘** Now there is but one school of medicine with sev- 
eral small ‘annexes’ or ‘isms,’ while at the same time 
with the will of God written down in a big book in 
plain English, the last census shows that there are 
more than one hundred and fifty religious beliefs in 
the United States alone, while, a few days since,a 
prominent member of the legal profession informed 
me that he was always glad when the Supreme Court 
adjourned for the summer vacation, for he then knew 
what the law would be for at least two or three 
months.” 

He advises the exclusion of such “diseased” emi- 
grants. None should be admitted ‘‘unless they 
furnish a consular certificate, that neither tubercu- 
losis, scrofula, cancer, insanity, inebriety, crime or 
pauperism is hereditary in the families from which 
they sprung.” This would seem to amount to a 
nearly general exclusion. He asserts that “ You 
cannot reform a confirmed criminal by preaching 
morality to him,” but he believes that almost any 
child under seven, when ‘‘its brains are plastic,” 
can be saved by proper management. We believe 
he does not go so far as to advise the shaping of the 
brain by pressure, as may be done in the case of a 
nose or an ear. He is ‘‘ not atemperance ‘crank,’ ” 
and does not believe in ‘‘ prohibition” any more 
than that steam should be abandoned because of an 
occasional explosion, or gunpowder because the igni- 
tion of a few tons recently shook the Vatican; but 
he believes that drunkenness is insanity, and should 
be treated with temporary or perpetual imprison- 
ment, according as the disease is temporary or 
chronic. But as the State, in tolerating the sale of 
intoxicants as a beverage, is an accessory, ‘‘ the 
saloon and whisky drug-store will have to go” first. 
‘*The individual has no personal rights which the 
State is bound to respect when the public health is 
in danger.” The State, as a sanitary measure, 
should ‘‘ assume entire control of the manufacture 
and sale of alcohol,” and render it ‘‘impossible for 
any man to obtain it for any other purpose than a 
proper use in the arts or for a medicine, when abso- 
lutely needed for that purpose.” The Doctor will 
probably find it inconvenient to effect this change 
so long as a majority of civilized people desire to 
drink alcohol either moderately or immoderately, 
and so long as grainand grapes grow. The Doctor does 
not favor capital punishment, although he does not 
doubt the right of society to inflict it — not from 
vengeance or revenge, but to prevent a repetition — 
we do not kill the rattlesnake because he has ever 
bitten anybody, he says, but because he is apt to 
bite. He does not believe in colonization of crimi- 
nals, And finally he asks, ‘‘ Cannot science be 
made to aid, or even displace sentiment, in mating 
the sexes?” He does not suggest any practical 
method of accomplishing this, but we imagine it 
would be through a bureau, which, when properly 
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certified that A. and B. desire to marry one an- 
other, should investigate the pedigrees of the par- 
ties, and perhaps subject their persons to a physical 
examination, and either license or refuse to license the 
marriage. This conversion of Cupid into a provost- 
marshal is hardly likely to be realized in our day, and 
it is highly probable that science could not in any 
event succeed in eradicating the sexual instinct, and 
that if the bureau did not consent, A. and B. would 
do without the consent. The radical trouble in most 
of these suggestions is their impracticability. Man- 
kind are not going to consent to subordinate their 
natural passions to the regimen of the State. This 
very breezy address is probably obtainable from the 
learned author, at Greencastle, Indiana. However 
much we may regard some of its ideas as chimerical, 
we can cordially recommend everybody to read every 
word of it. 


The Journal of Jurisprudence and Scottish Law 
Magazine, all of which is published at Edinburgh, is 
said to have thrown some ridicule on our recent 
European letters because ‘‘the administration of 
justice is never once referred to.” Our amiable con- 
temporary is not quite accurate, for it was just once 
referred to. As there was little of legal interest 
pending at the time of our visit, we refrained from 
flying at the topic in question, being deterred by a 
fear that we might display our ignorance — a con- 
sideration which does not alway deter the J. J. and 
S. L. M., especially when it comments on the Su- 
preme Court of the United States. We feel sure 
however that if we had not been so restrained, we 
should at least not have shown the bigotry and ap- 
parent malice which seasoned the Scotchman’s com- 
ments on that highly respectable tribunal. Sandy 
is a very inaccurate reporter — we did not “ lament” 
the ‘‘ want” of rocking-chairs in England. People 
who live in the mist and chill of Scotland may nat- 
urally think that none but ‘‘a fever patient could 
have a craving for iced-water,” and naturally prefer 
the robust ‘‘whusky” which seems necessary to 
keep life in the bones of the inhabitants of that re- 
gion. It was the information that we had received 
of this unpleasant necessity which kept us from vis- 
iting Scotland. We shall be more magnanimous 
than the critic who presides over the J. J. and 8S. L. 
M., and admit that he frequently furnishes the pro- 
fession with good legal poetry — selected. Hoot, 
mon! you are not always interesting to us, with 
your ‘Postponed Flars” and your ‘“ multiple- 
poindings,” but we thank the Lord that we can find 
any thing good in you, and keep still about the rest. 


A correspondent says, ‘‘it will interest you to 
overhaul your Penal Code, and to note the insignifi- 
cant part firearms have accorded to them in the pro- 
visions against carrying concealed weapons.” Very 
true. While it is a felony for any one to carry a 
slung-shot, billy, dirk, etc., it is but a misdemeanor 
to carry a pistol, and that only in persons under 
eighteen years of age. It seems to us that thisis all 
wrong-end-to; that carrying pistols is much more 
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common and dangerous than the carrying of the 
other weapons, and that adults are much more apt 
than infants under eighteen to use them. It would 
seem that the scheme of the codifiers is to postpone 
permission to carry them until the carrier becomes 
expert enough to use them with effect. We are 
really curious to know what line of reasoning the 
codifiers followed in framing this provision. This 
matter however is within the purview of the ordi- 
nance-making power of city councils, and in some 
cities of this State, as elsewhere, there are ordinances 
prohibiting the carrying of pistols without special 
license. The following wholesome observations on 
the practices in question are from an opinion by 
Judge Harrison in a recent case in California: 

“Tt is a well-recognized fact that the unrestricted 
habit of carrying concealed weapons is the source of 
much crime, and frequently leads to causeless homi- 
cides as well as to breaches of the peace that would not 
otherwise occur. The majority of citizens have no oc- 
casion or inclination to carry such weapons, and it is 
often the case that the innocent bystander is made to 
suffer from the unintended act of another, who, in the 
heat of passion, attempts to instantly resent some fan- 
cied insult or trivial injury. It is to protect the law- 
abiding citizen, as well as to prevent a breach of the 
peace or the commission of crime, that the ordinance 
in question has been passed. By its terms ample pro- 
vision is made for those whose necessities of life or of 
occupation require protection from carrying such 
weapons; and as the prohibition does not extend to 
those who come within the exceptions, there is no in- 
vasion of the rights of the citizen.” 


It must be confessed that the Western law-pub- 
lishers understand the art of advertising. When it 
comes to blowing one’s own horn, no one, not even 
the redoubtable Anthony van Corlear, could ever 
have sounded a lustier note than the West Publish- 
ing Company on the Bancroft-Whitney Company. 
The latest achievement of the former is an ‘‘ ad,” 
covering a page of the cover of its Reporters, enti- 
tled “A Leaf from a Lawyer’s Calendar Pad,” in 
which, opposite each day, is a memorandum in 4 
legal handwriting, of something to be done, which 
in every instance inures to the glorification or 
maintenance of the ‘‘ Reporter System.’ The un- 
lucky Friday is put to use by ‘‘Remit for my ac- 
count with West Publishing Co.,” and for Sunday 
the reminder is, ‘‘ Give thanks for Reporter System 
and other Blessings.” We would as soon think of 
Noah’s contemporaries giving thanks for the Flood, 
or of the inhabitants of Switzerland expressing 


4 gratitude for an avalanche, or of the dwellersin an- 


cient Pompeii acknowledging their indebtedness for 
the flow of lava and the shower of ashes which wiped 
them out. But it is an ingenious and striking “ad,” 
and we do not object to extending its publicity. 
There is no doubt that to any one who desires to 
be drowned, burned and overwhelmed with current 
cases, the ‘‘ Reporter System” is quite indispensa- 
ble. The “American System” is also very thor- 
oughly vaunted by the Bancroft-Whitney Company 
in a recent pamphlet of some twenty-four pages, 
giving the history of the use, advance, performance 
and promise of the eclectic system, the great rival 
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of the West system. This pamphlet contains short 
biographies and good portraits of the ‘*A\ merican” 
editors, Isaac Grant Thompson, Irving Browne, 
John Proffatt, A. C. Freeman and Stewart Rapalje, 
of whom we can say, without vanity or flattery, that 
they have done a vast amount of useful work for 
the profession of the law. There seems to be a good 
market for both these “systems,” but we acknowl- 
edge that we are prejudiced in favor of the eclectic 
system. At the same time, as an editor, we admit 
our obligation to the West system, which gives all 
the decisions of what the Bancroft-Whitney Com- 
pany’s pamphlet, with unintentional but absolute 
accuracy, describes as ‘‘ forty odd American courts.” 
Our own notion of the merits of the great battle of 
the law-books is expressed by the pamphleteer as 
follows: “The preservation of all determinations of 
our courts has its value to the jurist, as Mr. Bishop 
designates him, and to the historian as well, just as 
evil, error and sin have their mysterious mission in 
human life and morals; but the student and the 
practitioner find life too short for endless investiga- 
tion and research. Unable to wade through the en- 
tire mass, they seek eagerly the aid of those who 
have selected the best, and noted and estimated the 
value of that which is cognate.” 





NOTES OF CASES. 





* Schindler v. Milwaukee, L. 8S. & W. Ry. Co., 

the Michigan Supreme Court said: “In this case 
the plaintiff at the time of the injury was too young 
to be held accouutable for the neglect to exercise 
due care and caution, but it is claimed that the 
negligence of the driver is imputable to the child. 
The leading case favoring the doctrine of imputed 
negligence is Hartfield v. Roper, 21 Wend. 615, and 
the leading case denying the doctrine is Robinson v. 
Cone, 22 Vt. 213. In the Hartfield case, Judge 
Cowen held that there was no evidence of any negli- 
gence on the part of the defendant, and this, of 
course, disposed of the plaintiff's right to recover. 
But he discussed the negligence of the child, who 
was about two years old, and of the parents in 
permitting it to stray into the public highway, 
where it was injured, and he laid down the doctrine 
that the negligence of the parents should be im- 
puted to the child, and for that reason the child 
ought not to recover. To my mind the reasoning of 
the learned judge is not satisfactory. There is no 
principle of justice which demands that the fault or 
want of care of one person shall be imputed to an- 
other who is without fault or incapable of caring for 
himself, and thus excuse the fault or negligence of a 
person causing injury to an innocent party. The 
doctrine of imputed negligence punishes the in- 
nocent and permits the guilty to escape. It denies 
a remedy for a civil wrong done to an individual 
through the negligence of another, when the party 
injured was not in fault. There is no principle of 
public policy that requires that this should be done. 
Parents or guardians may be negligent of their duty 





toward their offspring or wards, but this should 
not be a reason for excusing the negligence of others 
toward innocent and unprotected children, or per- 
sons incapable of taking care of themselves. It 
may be, and doubtless is, a sufficient reason for not 
permitting the parent or guardian to recover dam- 
ages tothemselves for injuries caused by negligence, 
to which injuries they have contributed by their 
own negligence. I think the weight of modern 
authority is opposed to the doctrine of imputed 
negligence, some of which are the following: Rail- 
way Co. v. Hanlon, 53 Ala. 70; Railway Co. v. Harris, 
67 Ala. 6; Cumming v. Railroad Co., 104 N. Y. 669; 
Wihirley v. Whiteman, 1 Head, 610; Railroad Co. v. 
Mahoney, 57 Penn. St. 187; Railway Oo. v. Schuster, 
113 id. 412; Railway Co. v. McDonnell, 43 Md. 
534; Railroad Co. v. Ormsby, 27 Gratt. 455; Robin- 
son V. Cone, 22 Vt. 213; Railway Co. v. Moore, 59 
Tex. 64. See also Whart. Neg., §$ 309-312; 
Whit. Smith Neg., note to page 412 e¢ seg. 
Another branch of the same doctrine was that 
which imputed to the passenger the negligence of 
the driver of the vehicle, and is sought to be ap- 
plied in this case. This principle was laid down in 
Thorogood v. Bryan, 8 C. B. 115, which for a time 
was followed in the courts of England, and by some 
courts in this country. But the principle asserted 
was so at war with reason that it was followed un- 
der protest, and its correctness criticised, until re- 
cently it has been overthrown and discarded in 
England in the case of The Bernina, 12 Prob. Div. 
58, after a full examination and careful considera- 
tion of all the authorities. And likewise the Su- 
preme Court of the United States, after a thorough 
review of the American authorities in Little v. 
Hackett, 116 U. 8. 366, held against the doctrine. 
This court, in Cuddy v. Horn, 46 Mich. 596, refused 
to follow the doctrine of Thorogood v. Bryan. See 
also Becke v. Railroad Co. (Mo.), 13 8. W. Rep. 
1053; 9 Lawy. Rep. Ann. 157, and notes, fora col- 
lection of the authorities. Railroad Co. v. Eadie, 
43 Ohio St. 91; Transfer Co. v. Kelly, 36 Ohio St. 
86,” 





In Tisdale v. Kingman, the Supreme Court of 
South Carolina, said: ‘‘ It only remains to consider 
the question presented by the fifth and sixth 
grounds of appeal, viz., whether, in a case of this 
kind, the jury is at liberty to award punitive or 
exemplary damages, by way of punishment to the 
wrong-doer, where the testimony shows that the 
defendant acted maliciously, or in wanton disregard 
of the rights of the plaintiff. It is not to be de- 
nied that there is much conflict of authority else- 
where as to this question — so much so as to lead 
to quite a celebrated controversy between two emi- 
nent text-writers, Sedgwick and Greenleaf, which 
may be found fully set forta in 7 Am. & Eng. Enc. 
Law, 450-477, together with the comments of Mr. 
Justice Greer of the Supreme Court of West Vir- 
ginia, favoring the view contended for by Green- 
leaf. But in that same valuable publication (5 Am. 
& Eng. Enc. Law, 21-23) the other view is pre- 
sented as best sustained by the authorities. Now, 
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while the writer of this opinion is disposed to think 
that the weight of the argument is in favor of the 
view contended for by Greenleaf — that in no case 
should damages be awarded against a defendant, in 
a civil action, by way of punishment — and that, if 
the question were entirely an open one, he would 
be disposed to adopt that view, yet, as it requires 
that the terms ‘exemplary,’ ‘ vindictive’ or ‘ puni- 
tive’ should be given a signification entirely dif- 
ferent from that which they usually and properly 
bear, it would be a grave question whether a court 
should take such liberties with the language, for 
the purpose of protecting a wrong-doer. But with- 
out going into a discussion of this question, it is 
quite sufficient for us to say that in this State, at 
least, the doctrine is settled, by long line of un- 
broken authority, that in an action of tort, where 
the testimony satisfies the jury that the defendant 
acted maliciously, willfully or in wanton disregard 
of the rights of the defendant, the jury may, in ad- 
dition to such damages as will compensate the plain- 
tiff for any loss or injury which he may have sus- 
tained by the wrongful act of the defendant, either 
in person, property or feelings, award other damages, 
called, indifferently, ‘exemplary,’ ‘vindictive’ or 
‘ punitive,’ by way of punishment to the defendant, 
and as a means of deterring him and others from 
committing like wrongful and wanton acts. John- 
son v. Hannahan, 3 Strob. 432, where the idea of 
punishment of the defendant is plainly recognized 
as one of the elements entering into the assessment 
of damages; Spikes v. English, 4 Strob. 37, where 
the same idea is distinctly presented; Hamilton v. 
Feemster, 4 Rich. 573; Wolff v. Cohen, 8 id. 144; 
Rowe v. Moses, 9 id. 423, where the case of Chanel- 
lor v. Vaughn, 2 Bay, 416, in which it was dis- 
tinctly held that the jury were at liberty, after con- 
sidering all the circumstances of the case, to award 
such damages ‘as they thought would be commen- 
surate with the nature of the injury, and such as 
would effectually check such evil’ (italics ours), was 
quoted with approval; and O’Neall, J., in deliver- 
ing the opinion of the Court of Appeals, adds: 
‘This direction has been in all subsequent cases 
followed; and it may be here remarked that al- 
though the party defendant, in assault and battery, 
may be liable both civilly and criminally, yet the 
damages found on the civil side of the court, if they 
are regarded as a sufficient punishment, uniformly 
make the punishment criminally nominal.’ In 
Windham v. Rhame, 11 Rich. 283, which was an 
action on the case for obstructing a way, the jury 
were instructed on Circuit that ‘ punitive damages 
might be found in the sound discretion of the jury, 
if evil motive or unworthy conduct, deserving pun- 
ishment, had been established against the defend- 
ant;’ and in response to an exception to this in- 
struction, the Court of Appeals expressly affirm the 
right of a jury, in such a case, to give damages ‘ by 
way of punishment.’ In Jefcoat v. Knotts, 11 Rich. 
649, the same doctrine was held, and the case just 
cited was expressly approved. So also in Railroad 
Oo. v. Partlow, 14 id, 237, the same doctrine was 





recognized, the court citing with approval the cases 
of Rowe v. Moses and Chanellor v. Vaughn, supra, 
In Burckhalter v. Coward, 16 S. C. 435, which was 
an action of slander, the jury were instructed that 
the damages ‘ should be sufficient to compensate the 
plaintiff for the injury done him, and to punish the 
defendant for his wrongful act;’ and in response to 
an exception to this part of the charge, Mr. Justice 
McGowan, as the organ of the Supreme Court, after 
stating the general proposition that, in actions of 
the kind under consideration, the jury were author- 
ized ‘to give what is called ‘exemplary’ or ‘ vindic- 
tive’ damages’ uses this language: ‘The primary 
object in such cases is to obtain such a verdict as 
will compensate the plaintiff for the injury done 
him, and operate as an example to others, but it is 
also allowable to add something by way of punish- 
ment to the defendant.’ To same effect, see Hp- 
stein v. Brown, 21 8. C. 599, and Hall v. Railway Co,, 
28 id. 261. In view of this array of authoritative 
decisions, we have no hesitation in sustaining the 
instructions to the jury upon the subject of 
damages.” 


In Equitable Acc. Ins. Co, v. Osborn, Supreme 
Court of Alabama, November, 1889, it was held that 
where one, who is running rapidly toward an ap- 
proaching train for the purpose of getting the 
mail-bags, stumbles as he nears the track, and falls 
against the engine, the injury is clearly not ‘‘inten- 
tional”? within the exception of an insurance policy; 
nor can it be construed as the result of “walking or 
being ona railroad” track, or of “ voluntary ex- 
posure to unnecessary danger,” within the meaning 
of otherexceptions. The court said: “ One of the ex- 
ceptions, not covered by the policy, is ‘ voluntary ex- 
posure to unnecessary danger.’ It is contended that 
the facts of the present case bring it within the terms 
of this exception. The phrase, ‘voluntary exposure 
to unnecessary danger,’ involves the idea of ‘inten- 
tionally doing some act which reasonable and or- 
dinary prudence would pronounce dangerous.’ As 
said in an analogous case, where the same phrase was 
construed: ‘The approach to an unknown and unex- 
pected danger does not make the act a voluntary 
exposure thereto. The result of the act does not 
necessarily determine the motive which prompted 
the action. The act may be voluntary, yet the ex- 
posure involuntary. The danger being unknown, the 
injury is accidental.’ Burkhard v. Insurance Co., 
102 Penn. St. 262. Death by accident has been de- 
fined to be ‘death from any unexpected event 
which happens, as by chance, or which does not 
take place according to the usual course of things’ 
(Insurance Co. v. Burroughs, 69 Penn. St. 43); and 
again, as ‘any event which takes place without 
foresight or expectation of the person acted upon or 
affected by theevent.’ May Ins. (2d ed.), § 520. So 
it is said in 1 Am. & Eng. Enc. Law, p. 87: ‘An 
accident in its application to insurance policies, has 
been defined as an injury which happens by reason 
of some violence, casualty, or vis major to the as- 
sured, without his design or consent or voluntary 
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co-operation.’ See also Schneider v. Insurance Co., 
24 Wis. 28; Tuttle v. Insurance Co., 45 Am. Rep. 
316-319, note. The evidence in the record fails to 
satisfy us that the insured was guilty of voluntarily 
exposing himself to unnecessary danger, and any 
degree of negligence short of this will not operate 
to defeat a recovery. May Ins. (2d ed.), § 530. He 
was approaching the arriving railway train, for the 
purpose of getting the mail for the postmaster. 
True, he was moving rapidly; but he made an ef- 
fort to check his speed as he reached the sloping 
bank which led down to the side track of the rail- 
road; and in doing this he stumbled, and came in 
collision with the engine. But for the accident of 
stumbling, the inference is fair that he would not 
have been injured. The efficient and proximate 
cause of the death therefore was the accident, as 
much as if the collision had been with a huge stone, 
instead of with the steam-chest on the side of the 
engine. The injury received was clearly not ‘in- 
tentional’ within the meaning of one of the excep- 
tions of the policy. Nor, in our opinion, can it be 
properly construed to being a ‘ walking or being on 
a railroad bridge or road-bed,’ within the meaning 
of another excepted class of cases contained in the 
policy, as is contended for by the appellant. Ex- 
ceptions of this kind are construed most strongly 
against the insurer, and liberally in favor of the in- 
sured. This is now the settled rule for construing 
all kinds of insurance policies, rendered necessary, 
especially in modern times, to circumvent the in- 
genuity of the insurance companies in so framing 
contracts of this kind as to make the exceptions un- 
fairly devour the whole policy. Accordingly, in 
Wright v. Insurance Co., 29 U. C. C. P. 221 (1878), 
a well-considered case of insurance against acci- 
dents, it was held that using a railroad track merely 
to cross a street through which it ran, was nota 
‘walking on the track’ within the meaning of a 
prohibition of the policy, for accidents resulting 
from which no liability was to be incurred. A fair 
and reasonable construction of the phrase in ques- 
tion is: Voluntarily and intentionally being or 
walking on the railway road-bed, not being there 
by force of accident, and involuntarily, for a mere 
comparative moment of time. Burkhard v. Insur- 
ance Co., 102 Penn. St. 262; Scheiderer v. Insurance 
o. (Wis.), 16 N. W. Rep. 47; 1 Am. & Eng. Enc. 
Law, 92.” 





WILLS— CHARITIES — PERPETUITIES — RE- 
SIDUARY LEG ACIES—COSTS. 


NEW YORK COURT OF APPEALS, APRIL 14, 1891. 


Boots v. BAptist CHURCH. 

A devise and bequest to an institution that has no existence 
at the time of the testator’s death, with a direction to the 
executors to procure from the Legislature an act for the 
incorporation of such institution as soon as practicable, is 
void, as attempting to hold the title to the land and the 
ownership of the personal property in abeyance for a 
period not measured by a life or lives in being. 

A bequest to a church, provided the church shall raise a cer- 
tainsum of money within two years of the testator's 
death, is also void for the same reason. 





When a residuary legacy is given to three institutions 
‘‘equally, sbare and share alike,” and one of the three is 
incapable of taking, its third goes to the next of kin. 

A bequest to a charitable institution, upon condition that it 
pay acertain annuity, not to exceed the interest on the 
sum bequeathed, is not void, though the institution is not 
authorized by its charter to use its funds in the payment 
of annuities. 

Where a testator gave a legacy of ‘*$10,000 in one hundred 
shares of some good railroad company,” an unattested 
memorandum, showing the securities to be used in pay- 
ing such legacy, does not form part of the will, so as to 
render the legacy specific, even though the memorandum 
is referred to in the will. 

Where a testator bequeathed all his property to charitable in- 
stitutions, and his collateral relatives attacked all the 
legacies as invalid, and succeeded in proving the invalidity 
of some of them, the costs of all parties, except those 
institutions whose legacies were held invalid, should be 
paid out of that part of the estate recovered by the rela- 
tives. 


— from Supreme Court, General Term, Sec- 
ond Department. 


Henry M. Taylor, for appellants. 


Frank Hasbrouck and Homer A. Nelson, for respond- 
ents. 


FincH, J. John Guy Vassar made his last will and 
testament, declaring his general purpose at the begin- 
ning of his dispositions in these words: ‘‘ Having no 
lineal heirs, my desire and aim in the disposition of 
my property are to do the most good, and to forward 
the cause of humanity.” His collateral relatives, 
mostly cousins, and to the number of about fifteen, 
availing themselves of their legal right to warp his pur- 
poses, and divert to their own use what he devoted to 
charity, have assailed all the substantial dispositions 
of the testator as illegal and invalid. The provisions 
for the benefit of Vassar College have in part been 
saved from the risks of the litigation by 2 compromise 
and {have been withdrawn from the peril to which 
they were originally exposed, but enough of the dis- 
positions remain toinvolve avery large portion of the 
estate, and to require of us a determination as to their 
construction and validity. 

The testator attempted to give to the “John Guy 
Vassar Orphan Asylum”’a large amount of real and 
personal property. When he made his will, and at the 
date of his death, no such institution had been incor- 
porated or come into existence. To meet that diffi- 
culty, the will directed that the executors, as soon as 
practicable, should procare from the Legislature an act 
of incorporation under which the institution should 
be organized, and thereupon the property devised and 
bequeathed should be transferred to it. The executors 
obeyed the direction. Such an act was passed about 
four months after the testator’s death, and the corpo- 
ration at that time created claims to be entitled to re- 
ceive his intended bounty. The collaterals object that 
the devise and bequest are void, as suspending the 
power of alienation of real, and the ownership of per- 
sonal, property for an indefinite period, not measured 
by lives in being. The authorities in this court, from 
Leonard v. Burr, 18 N. Y. 107, to Cruikshank v. Home 
of the Friendless, 113 id. 337, fully support the conten- 
tion of the next of kin. They hold, in substance, that 
such suspension may be effected either by the creation 
of atrust which renders the property inalienable while 
the trust estate continues, or by creating a future es- 
tate by way of executory devise or contingent remain- 
der. Of the latter class of cases it was said that, ‘‘as 
it cannot be known in whom the future estate will ul- 
timately vest, and as the person in whom it will so 
vest may not be in existence, no person can convey an 
absolute fee.’’ Under the present will, the attempted 
gift was both executory and contingent. The devisee 
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and legatee was not in existence. The will contem- 
plated its future creation, but by an independent au- 
thority, which neither the testator nor his executors 
could control, and which might for fifty years or for- 
ever refuse an act of incorporation. During all that 
period the power of alienation and the absolute owner- 
ship would be suspended, for no person could convey 
a perfect and absolute title. Two efforts in this case 
have been made to obviate the difficulty and answer 
the objection—one by the Special Term, whose opin- 
ion was adopted by the General Term on appeal, and 
the other by the counsel for the orphan asylum on the 
argument at our bar. The learned judge at Special 
Term maintained, as I understand his opinion, that 
upon the death of the testator the property went to 
the executors in trust to pay debts and funeral expen- 
ses, then to pay legacies, and finally to distribute; 
that the testator bad not extended the time for distri- 
bution; that the legal title remained in the executors 
for the purposes of the trust until the time for distri- 
bution came, and that it then went to the orphan asy- 
lum, which at that time was incorporated and capable 
of taking. Without attempting to discover the exact 
doctrine intended to be expressed, it is at least obvi- 
ous that no trust in the executors was created, and no 
trust estate vested in them; that they held the prop- 
erty simply as executors, without title to the land or 
ownership of the legacies. In one sense their position 
was that of trustee, because of their official agency, 
but itis a novel suggestion that, where no express 
trust has been created, the executor nevertheless takes 
one by implication, in order to pay debts and legacies 
and make distribution. We need not pursue the sub- 
ject however since the counsel for the orphan asylum 
not only admits, but vigorously asserts, that the tes- 
tator created no trust in the executors, and vested in 
them no estate, and that they held simply in their offi- 
cial capacity and under the law. The Special Term 
opinion seems further to be founded upon an idea that 
the will postponed the vesting until the time of distri- 
bution, and so the case is like Shipman v. Rollins, 98 
N. Y. 311. The will did postpone the vesting for some 
indefinite period of time, and that is the exact diffi- 
culty which we encounter. During that period the 
ownership of the fund bequeathed is in abeyance. It 
is not in the executors of course. It is not given to 
the next of kin, but bequeathed away from them. 
They do not take it by descent, unless the bequest is 
void. The legatee had not come into existence, and 
so, if we assume the validity of the legacy, its owner- 
ship is left in abeyance for an indeterminate period, 
not measured by lives. That it is measured by the 
time given the executors for the performance of offi- 
cial duty does not help the situation. Whatever the 
measure provided, the title to the land and the owner- 
ship of the fund is in abeyance. Their vesting is post- 
poned. There is a suspension not permissible, because 
not within the statutory allowance. It is exactly in 
that respect that the present case fatally differs from 
Shipman v. Rollins, since there the vesting was post- 
poned for a single life, and the court held that a be- 
quest limited to, the use of a corporation to be created 
within the period allowed for the vesting of future es- 
tates and interests is valid. The vesting here was put 
outside of the permitted period. 

But the counsel for the orphau asylum presents for 
our consideration a different theory. He holds that 
there was no suspension at all, for any time, because 
the fee of the land and the ownership of the fund de- 
volved upon the heirs and next of kin, and were sub- 
ject to be divested by the execution of a power in the 
executors to convey to the orphanasylum. He argues 
that the power, unexecuted, is not an estate, but 
amounts only to a lien or incumbrance, which does 
not suspend the power of alienation or the absolute 
ownership, and so the title may go to the legatee 





when incorporated through the execution ‘of the 
power. But, so faras the pergonal property is con- 
cerned, I doubt if any specail power remained when 
the will took effect. The previsions of that instrument 
which authorized tae executors to purchase land for 
the asylum, and expend money in repairs or a new 
construction, were rendered needless by the testator's 
own act in purchasing the College Hill property and 
fitting itup for use. What remained was simply the 
duty of paying over the legacies bequeathed at the 
proper time, and such payment was merely the duty 
of an executor, and not at all the execution of a 
power. But if to some extent a special authority re- 
mained which affected the personal estate, and could 
be treated as a power, it is exposed to the same diffi- 
culty which, as we shall see, attends the power framed 
for the transfer of the real estate. That was not, in 
terms, specifically devised, and it may be that, under 
the will and codicil read together, the asylum was to 
get its title through the execution of a power of trans- 
fer given to the executors. Assuming that to be so, 
the power was, as the respondent's counsel describes 
it, a mere naked power to transfer the title. The law 
would execute it without a conveyance, and by either 
process it still remains that the will contemplated and 
planned a future and contingent estate in the corpora- 
tion to be created, which should vest at an indefinite 
future period not measured by lives. It is not lawful 
to create a perpetuity by means of a power in trust, 
any more than by a direct limitation, and, even on the 
learned counsel's theory, one was created. Assume 
that the fee of the land and the title to the fund de- 
scended to the heirs and next of kin, and they held it 
subject to the execution of the power, does it at all 
follow that they could transfer an absolute fee in pos- 
session? Possibly they might be deemed to hold a de- 
feasible title, a base or determinable fee, but that is 
very different from an absolute fee. They could not 
convey such an interest or title, for they did not have 
it. The case upon which the learned counsel relies on 
this branch of his argument is that of Blanchard v. 
Blanchard, 4 Hun, 289, affirmed in this court without 
an opinion, 70 N. Y. 615. The power in that case was 
described as a mere lien or incumbrance which did not 
lessen or weaken the absolute fee of the holders of the 
residue. But the power there was simply a power of 
sale, which might indeed change the form of the prop- 
erty, but not its ownership. The court held that ona 
sale the owners would have the proceeds, just as they 
had possessed the land ; that they could transfer the en- 
tire estate, whether real or changed by the power into 
personal, and used this language to describe the situa- 
tion, viz. : ‘‘In the case before us, the residuary devisees 
took an estate in fee, which, notwithstanding the in- 
cumbrance of the power, is neither defeasible nor con- 
ditional, and they may alienate it at pleasure.” Here 
the power is of avery different sort. It is one which 
makes the supposed estate in the heir both defeasible 
and conditional; which operates not merely to change 
the form of the property without touching the owner 
ship, but takes away and destroys the ownership 
itself; which strips the heir, and vests the estate else- 
where. Such a power is vastly more than a mere lien 
orincumbrance. It operates to create a future con- 
tingent estate in the beneficiary, whenever the latter 
should become incorporated and be capable of taking, 
and creates an estate which, when referred back to the 
donor of the power, isa future and contingent astate, 
suspending alienation and ownership until the contin- 
gency happens which enables the estate to vest. Sec- 
tions 128 and 129 of the chapter regulating and defining 
powers bring them within the rules forbidding a per- 
petuity. The first requires us to compute the period 
during which the absolute power of alienation may be 
suspended by any instrument in execution of a power, 
from the date of the creation of the power; and the 
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second, that no estate or interest can be given toa per- 
son by an instrument in execution of a power which 
such person would not have been capable of taking un- 
der the instrument by which the power was granted. 
It follows that if the testator, by a direct devise, could 
not have carried the estate to the devisee, except by 
limiting the ry pension to not more than 
two lives, neither could he do so through the agency 
and intervention of apower. I do not see therefore 
that the devise and bequest to the orphan asylum 
can be saved by any of thetheories framed for that 
purpose. 

Its counsel cites at length in his brief two cases as 
sustaining his contention— Burrill v. Boardman, 43 N. 
Y. 254, and J/nglis v. Sailors’ Snug Harbor, 3 Pet. 99. 
The first states the question to be decided thus: 
“ Whether an executory bequest, limited to the use of 
a corporation to be created within the period allowed 
for the vesting of future estates and interests, is 
valid.” And the doctrine stated in the other is that 
“a limitation contingent upon the competent exercise 
of legislative power, within the period of the lawful 
suspension of the ownership of property, cannot be 
said to be unlawful, although the contemplated action 
of the Legislature may not be in accordance with any 
existing law.’ I have found nocase and no doctrine 
which would sustain the devise and bequest assailed. 
It must therefore be declared invalid. 

What has been said renders inevitable a similar dis- 
position of the bequest to the Baptist Church. The 
provision of the will for the benefit of that corporation 
is expressed thus: ‘‘I give to the Baptist Church of 
Poughkeepsie, situate in Mili street, in the city of 
Poughkeepsie, the sum of ten thousand dollars, in ten 
one thousand dollar bonds, toward paying the mort- 
gage and other debts of the church, provided said 
church shall raise a sum sufficient, with this legacy, to 
pay off such mortgage and other debts of said church 
within two years of my decease; and, in case of failure 
to do this, then this legacy shall lapse, and go into the 
residuum of my estate.” If the condition which quali- 
fies this bequest is a condition precedent, and the con- 
tingency contemplated must happen before the legacy 
can vest, we have another instance of a perpetuity, and 
another invalid bequest. In that view of the provi- 
sion of the will, the case is like Rose v. Rose, 4 Abb. 
Dec. 108, in which a legacy was directed to be paid to 
acharitable society whenever, within five years, an 
additional sum of $300,000 should be raised for its pur- 
poses, and was deemed to have fallen under the ban of 
the statute. The result is resisted in the present case 
by raising a question of construction. Weare asked 
to say that the legacy vested at the death of the testa- 
tor, and that the condition imposed was both a condi- 
tion subsequent and within the power of the legatee 
to perform through the action of its own members. In 
the Rose Case it was decided that the gift did not vest 
at thedeath of the testator, and, while the language 
used was not identical with that employed in the will 
before us, the difference is not favorable to the claim 
ofthe church. In the former case the expression was 
“whenever”? within five years the sum should be 
raised, and the words here are ‘‘ provided” that 
within two years the sum should be raised. There are 
no technical words which indicate the difference be- 
tween conditions precedent and subsequent, and the 
question is always one of intention. Nicoll v. Rail- 
road Co.,12 N. Y. 130. In the present case it is quite 
clear that the proviso qualified the vesting of the gift. 
The testator’s purpose was not to give at all, unless by 
the process the church debt could be effectually wiped 
out. He meant that his proposed legacy should serve 
43 an inducement or stimulant to open the purses of 
the church members, and to withhold his liberality 
unless they manifested theirs. He makes it quite clear 
that there is to be no gift until his condition is ful- 











filled, for he treats the fund as belonging to his estate, 
and subject to his absolute disposition, if the condition 
is not performed. He provides that in such event the 
“legacy shall lapse and go into the residuum” of his 
estate. A lapsed legacy is one which has never vested 
or taken effect. It has been defined as ‘tone which, 
originally valid, afterward fails because the capacity 
or willingness of the donee to take has ceased to exist 
before he obtained a vested interest in the gift.” 18 
Am. & Eng. Enc. Law, 28. The provisioa for a lapse 
is the reverse of a forfeiture. The words “shall go 
into the residuum ”’ further indicate the testator’s un- 
derstanding that until condition performed, and that 
within the specified period, he could dispose of the 
fund as he pleased, and without resort to proceedings 
fora forfeiture. He perfectly understood and appre- 
ciated the vital difference between the two kinds of 
conditions, and discriminated between them by the 
use of appropriate language. When, in another pro- 
vision, he gave principal sums to a legatee upon condi- 
tions to be afterward performed according to the 
terms of an existing contract, he fully comprehended 
that the gift was upon condition subsequent, and in 
giving it over for failure of performance he said: 
“And in case the said terms and conditions are not 
kept and performed, then on such breach and forfeit- 
ure I give,’ etc. And so, drawing the distinction be- 
tween a lapse in one case and a forfeiture in the other, 
he plainly distinguished between precedent and sub- 
sequent conditions. The gift to the church therefore 
was upon a condition precedent, did not vest at the 
date of the testator’s death, but the ownership was 
left in abeyance, awaiting the result of a contingency, 
and effected a suspension not measured by lives. We 
must therefore declare it invalid. 

But the ‘‘ cause of humanity "’ made one more strug- 
gle against the flock of collaterals, and shifted the con- 
troversy to the disposition of the funds involved in 
the defeated legacies. The will contains a residuary 
clause in these words: ‘I give and devise all the rest 
and residue of my estate tothe John Guy Vassar Or- 
phan Asylum, when incorporated, the Vassar Broth- 
ers’ Hospital and Vassar College, equally, share and 
share alike.’ This on its face is a general residuary 
clause. The three legatees took the residuum as ten- 
ants in common, each being entitled to an undivided 
one-third. The collaterals contend that the residuary 
legatee must be a general legatee to take any thing 
tbat does not pass by the will; that the corporations 
could not become general residuary legatees unless the 
residue should be given to them as a class; that the 
residue here was not given to them in that manner, 
but severally, and to each one-third, and that the 
intention of the testator was to prevent void and 
lapsed legacies from falling at all into the re- 
siduum. To establish this intention, they rely upon 
the thirty-eighth clause of the will, which follows the 
residuary clause, and is in these words: ‘‘ In case any 
of the gifts or devises hereinabove given shall be ad- 
judged void or illegal for any reasons, then I give and 
devise the property mentioned and described in such 
void or illegal gifts and devises to my executors here- 
inafter named, in trust for them to carry out and ac- 
complish the end and objects designed by mein such 
void and illegal gifts and devises.’’ Three things are 
to be said about this provision. It is conceded to be 
illegal and ineffective as a devise or legacy, and that it 
carries nothing to the executors. If nevertheless it 
may be considered as disclosing the testator’s intent, 
which is asserted on the part of the collaterals, and in- 
dicates an intention not to merge lapsed legacies in the 
residue, it indicates also a strong and decided intention 
not to dissipate them among the collaterals. But its 
reference is to the void devises and bequests ‘‘ herein- 
above’ given. The residuary disposition is one of the 
devises and bequests above given, and I think the tes- 
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tator’s meaning was to carry over to his executors 
only such dispositions as utterly failed, those which 
were entirely uudisposed of, and not those which, fail- 
ing in one direction, were yet within the scope of the 
residuary clause and saved by it. Any other construc- 
tion must set the two provisions at odds, and convict 
the testator of antagonistic purposes. And so [ think 
that the thirty-eighth clause is not restrictive of the 
real residuary gift, and we may construe it as it reads. 
We know from the testator’s express direction that 
one lapsed legacy—that to the church—was to go into 
the residue, and so may the others without any added 
violence to the terms of the will. 

Now it is true that some expressions are found in 
Kerr v. Dougherty, 79 N. Y. 349, which indicate that 
a legacy to several, as tenants in common ofa residue, 
is not to them as a class, and does not make them gen- 
eral residuary legatees. That was said however rela- 
tively to the rights of the residuary legatees to a resi- 
due of a residue, and in a case where practically there 
was no residuary clause ut all. The whole subject was 
ata later period considered in Re Benson, 96 N. Y. 
509. The clause there was: ‘‘All the rest, residue and 
remainder of my estate, both real and personal, what- 
soever and wheresoever whereof I shall die seized, pos- 
sessed or entitled unto, I give, devise and bequeath as 
follows, to-wit:’’ Two-fifths to his brother Wiiliam, 
one-fifth to each of two nephews and one-fifth in trust 
for his wife. We described that as an “ absolutely 
general residuary clause,” although there was no gift 
to a class, but severally to the legatees, and we held 
that all lapsed and void legacies fell into the residue 
and became part of it. And so we must hold in the 
present case. The legacy to the church and those to 
the asylum, whether special or otherwise, fell into the 
residue and increased its volume. To one-third of 
that residue, thus swollen by the void legacies, Vassar 
College is entitled; to another third the Vassar 
Brothers’ Hospital has lawful claim; but the remain- 
ing third must go to the heirs and next of kin. This 
result follows because the residuary gift to the orphan 
asylum of one-third itself fails, and the rule appears 
to be settled that, where by such a failure there is pro- 
duced a residue of a residue, it does not go in augmen- 
tation of the other several shares, but passes to the 
heirs and next of kin. In Beekman v. Bonsor, 23 N. 
Y. 312, it was declared to be clear upon the authorities 
that a part of the residue of which the disposition fails 
will not accrue in augmentation of the remaining parts 
as a residue of a residue; but, instead of resuming the 
nature of residue, devolves as undisposed of. To the 
same effect are later cases. Kerr v. Dougherty, supra; 
Floyd vy. Carow, 88 N. Y. 571. As to one-third of the 
increased residue, the testator therefore died intestate 
and it devolved according to the law. 

Thus far we have been compelled to disagree with 
the courts below, but we come now to aclass of be- 
quests which those courts preserved, and as to which 
we ure glad to be able to concur. The testator gave 
certain principal sums to the home, the hospital and 
the institute, respectively, upon condition that each 
should pay annuities of specified amounts equal to the 
accruing interest to certain persons for their lives, 
and it is contended that these bequests are invalid be- 
cause none of the corporations can take without tran- 
scending their charters, and applying their property, 
not to the relief of the aged, or the advancement of 
learning, or the care of the sick, but to the personal 
benefit of persons not at all within the description of 
the corporate beneficiaries. Numerous cases are cited 
of corporate attempts to pass charter boundaries by 
contracts and conduct «tra vires, but none of which 
are applicable to the presentcase. Capacity to take 
the gifts did not require that the corporations should 
apply their own money or property to unauthorized 
purposes, for substantially and in effect the principal 














only was given them, and the interest and income wag 
bequeathed to the annuitants. The latter were ten- 
ants for life, and the former remaindermen in one and 
the same fund, and the respective interests, however 
mingled in fact, were several and distinct inlaw. Itig 
answered that if the rate of interest fails, the annui- 
ties remaining unchanged, there will be a deficiency 
which the corporations will be compelled to supply 
from their own funds. Even that emergency the tes. 
tator provided against. He selected the securities in- 
tended to be given, describing them in an extrinsic 
memorandum, and then adds: “ But if, for any cause 
the securities selected by me for this purpose should 
failto realize the amount of said several annuities, 
then I charge the payment of any and all deficiencies 
on my several residuary legatees under this my will 
equally.’ ‘In other words, the annuities, in every 
event, were to be paid out of funds by him pro- 
vided and set apart for that purpose, and in no respect 
and to no extent out of the property of the corpora- 
tions. That the institute was also one of those residu- 
ary legatees does not alter its situation, for‘in case of 
a deficiency, it is still the money of the estate which 
supplies it, and to that extent reduces the residuary 
gift. It is very certain that the testator might have 
given the fund to a trustee in trust to pay the income 
to two annuitants for life, with remainder to the cor- 
poration, in which case the latter would have become 
equitable owner of the principal, and the annuitants 
of the income. But a formal express trust was not 
necessary. The priucipal could be given directly to 
one and the income for life to another, and to 
whichever of the two custody of the principal waa 
given, the choice would not alter the ownership, and 
equity would recognize the several rights, and protect 
one party from waste of the principal and secure to 
the other his full income. The corporations were thus 
not required to appropriate their own property to un- 
authorized purposes, but preserving the principal for 
themselves, to pay over the income which was not 
theirs to the true owners. In doing that they would 
simply be taking their part of the gift and not parting 
with their own property. Ido not feel the need of 
authorities to justify the validity of such action, but 
if one is needed it will be found in Re Howe, 1 Paige, 
214. 

A further question has been argued at some length, 
and comes up on the appeal of the Vassar Institute, 
which claims that certain legacies decided to be gen- 
eral are made specific by the terms of an extrinsic 
memorandum referred to in the will, and the sole 
question is as to the effect of the memorandum. One 
of the gifts was ‘‘of ten thousand dollars, in one hun- 
dred shares, par value one hundred dollars a share, of 
the capital stock of some good railroad or coal com- 
pany, guaranteed, to be selected from my securities as 
its own.” The testator then added: “Among my pa- 
pers will be found a memorardum of the various se- 
curities I have selected for the payment of the several 
legacies.”” Such a paper was found preserved with the 
will. lt was entitled, in the testator’s handwriting: 
“ List of securities which I wish transferred to differ- 
ent institutions under my will of February, 1885. 
John Guy Vassar.” The list set apart, among other 
things, to the institute ‘* $10,000, or 100 sharesof N.Y., 
Lackawanna & Western guaranteed R. R. stock, at 5 
pr. c., for John G. Vassar.”” The question arising is 
whether this memorandum is to have effect as an in- 
tegral part of the will, and so shall convert what by 
that instrument is either a general or demonstrative 
legacy into a specific one, and that involves the fur- 
ther inquiry whether the memorandum is a mere 
identification of the thing given, or is testamentary in 
its character. It is unquestionably the law of this 


State that an unattested paper, which is of a testa- 
mentary nature, cannot be taken as a part of the will, 
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even though referred to by that instrument. Langdon 
y. Astor’s Ex’rs, 16 N. Y. 26; Williams v. Freeman, 83 
id. 569; Jn re Willof O’ Neil, 91 id. 533. I am satisfied 
that this memorandum is testamentary in its charac- 
ter. By the will no specific securities were given, as 
isfully conceded. The effect of the memorandum is 
more than an identification. If the legacy framed by 
the will had been specific, and manifested a purpose to 
give some particular security or securities, and among 
these foundin the assets there proved to be a larger 
number, so that doubt arose as to the specific securi- 
ties intended to be given, an extrinsic memorandum 
referred to in the will to identify the thing given 
might be considered. But that is not the case here. 
The office of the paper, if it shall operate at all, is 
to give specifically what was not so given by the will; 
to change its terms in a material respect; to altera 
bequest, and modify the rights of the legatees. Such 
a paper, we think, cannot be received as a part of the 
will to affect and modify its terms, and change what 
wasa general or possible demonstrative legacy into a 
specific one. 

Other questions raised by the will need not be dis- 
eussed. We concur with the Special and Geueral 
Terms as to all the dispositions of the will, except so 
far as we have expressly disagreed. The result is that 
the judgment of the General Term should be modified 
by declaring the devise and bequest to the orphan asy- 
lum iuvalid, as also the bequest to the Baptist Church 
herein referred to, and by adjudging that such void 
gifts fall into the residue and form part of it, but that 
the one-third of such residue given to the orpban asy- 
lum goes to the heirs and next of kin as in case of in- 
testacy, and as modified the General Term judgment 
should be affirmed. 

I have given some serious reflection to the question 
of costs. We are required to allow them, if at all, upon 
equitable principles. The claims of the collaterals 
compelled this litigation. They putall the other par- 
ties upon the defensive, and succeeding in some re- 
spects have failed in others, and claimed more than be- 
longed tothem. What they wrest from the charities 
is against the intention of the testator, and in spite of 
hisavowed purpose. What he did give effectually 
should not be lessened by the success of those whom 
he meant to exclude in the respects here at issue. And 
so I think that no cost should be awarded to the or- 
phan asylum or to the Baptist Church, but the costs 
ofall other parties in all the courts should be paid out 
of that portion of the estate as to which the decedent 
died intestate, and which devolves upon the heirs and 
next of kin. 

Judgment should be entered accordingly. 

All concur, except Gray, J., absent. 
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SUNDAY — CONSTITUTIONAL LAW—FOUR- 
TEENTH AMENDMENT — RELIGIOUS LIB- 
ERTY — DUE PROCESS. 

UNITED STATES CIRCUIT COURT, WESTERN DISTRICT 

OF TENNESSEE, AUG. 1, 1891. 


IN RE KING.* 

The fourteenth amendment of the Constitution of the United 
States has not abrogated the Sunday laws of the States, 
and established religious freedom therein. There has 
been due process of law in the conviction of a Seventh- 
Day Adventist who had conscientiously worked on Sun- 
day. 


N habeas corpus. The petitioner, R. M. King, a 
citizen of Obion county, Tennessee, was indicted 
* 46 Fed. Rep. 905. 








in the Circuit Court of that county for creating a 
common nuisance by working on Sunday. He plowed 
in his fields on that day, he being a farmer, and that 
his daily vocation. Being arrested and taken beforea 
justice of the peace, he was fined $3, repeatedly, under 
section 2289 of the Code of Tennessee (Mill. & V. ed.), 
which is the only legislation in Tennessee forbidding 
work on Sunday of this particular kind. These fines 
he paid, but continued to plow on Sunday as before. 
His neighbors had him indicted asa common nuisance, 
for a crime at common law, with the purpose of hav- 
ing him more severely punisbed for the misdemeanor 
than the penalty under the statute. He proved that 
he belonged to the religious sect of Seventh-Day Ad- 
ventists, which denies that there has been any divine 
sanction of the change from the seventh to the first 
day of the week, and that he conscientiously and very 
strictly observed always the seventh day, as required 
by the fourth commandment; that he was a poor man 
and could not well give up two days in the week from 
work; that he did not work near any place of worship, 
or disturb any one engaged in worship by his work, 
which was done in a secluded place; and he set up his 
right to religious freedom of thought asa defense, and 
relied upon the statute as exclusive of all other offense 
or punishment; and denied, under his plea of not 
guilty, that it was an offeuse at common law to plow 
in one’s fields on Sunday. The court having charged 
the jury that in Tennessee it is a nuisance at common 
law to work in one’s fields on Sunday, and that the 
defendant’s being a Seventh-Day Adventist did not 
exempt him, he was convicted by the jury, which fixed 
his fine at $75, and was committed to jail upon the 
sentence of the court until the fine and costs were 
paid. He appealed to the Supreme Court, taking, 
among others, exceptions to a very bitter and denun- 
ciatory speech of the prosecuting attorney severely 
arraigning him and his sect for its wickedness and im- 
morality, comparing them to the Mormons. ete. The 
conviction was affirmed, but without any written 
opinion by the court, and the petitioner again sen- 
tenced to jail until the fine and costs were paid. 
Thereupon he filed this petition for habeas corpus, al- 
leging that he had been deprived of his liberty with- 
out due process of law, denied the equal protection of 
the law, contrary to the fourteenth amendment of the 
Constitution of the United States, and denied the re- 
ligious freedom guaranteed to him by the Federal Con- 
stitution. The sheriff of Obion county answered with 
the record of the proceedings in the State court, and 





denied the illegality of the imprisonment. The proof ° 


was taken before the Circuit Court of the United 
States, and substantially the same facts proved as those 
set out in the bill of exceptions in the State court. 
The petitioner moved for his discharge upon the re- 
turn of the sheriff, upon the same grounds as those 
mentioned in the petition for habeas corpus. 


! 
Thos. E. Richardson and Don M. Dickinson, for pe- 
titioner. 


Smith & Collier, for respondent. 


HAMMOND, J. The petitioner, R. M. King, was in 
due form indicted in the Circuit Court for Obion 
county, for that *‘he then and there unlawfully and 
unt rily engaged in his secular business and per- 
formed his common avocation of life, to-wit, plowing 
on Sunday,” which said working was charged to be 
‘a common nuisance.’’ Upon a formal trial by ajury, 
he was convicted and fined $75, which conviction was. 
upon appeal, affirmed by the Supreme Court, and the 
fine not being paid, he was imprisoned, all in due form 
of law. He thereupon sued this writ of habeas corpus, 
alleging that he is held in custody in violation of the 
Constitution of the United States, and the sheriff of 
Obion county sets up in defense of the writ the legal 
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proceedings under which he has custody of the pris- 
oner. The petitioner moves for his discharge upon 
the ground that he is held in violation of the four- 
teenth amendment of the Constitution. He proves 
that he is a Seventh-day Adventist, keeps Saturday 
according to his creed, and works on Sunday for that 
reason alone, The contention is “that there is not 
any law in Tennessee ’’ to justify the conviction which 
was had, and that the proceedings must be not only 
in legal form, but likewise grounded upon a law of the 
State, statute or common, making the conduct com- 
plained of by the indictment an offense; otherwise the 
imprisonment is arbitrary, and ‘‘ without due process 
of law,’’ just as effectually within the purview of the 
fourteenth amendment as if the method of procedure 
had been illegal and void. If therebe no lawin Ten- 
nessee, statute or common, making the act of working 
ou Sunday a nuisance, then indeed the conviction is 
void, for the amendment is not merely a restraint 
upon arbitrary procedure in its form, but also in its 
substance, and however strictly legal and orderly the 
court may have proceeded to conviction, if the act 
done was not acrime, as charged, there has been no 
**due process of law’”’ to deprive the person of his lib- 
erty. This is undoubtedly the result of the adjudi- 
cated cases, and it is not necessary to cite them. 

It is also true that Congress has furnished the ag- 
grieved person with a remedy by writ of habeas corpus 
to enforce in the Federal courts the restrictions of this 
amendment, and protect him against arbitrary im- 
prisonment, in the sense just mentioned; but it has 
not and could not constitute those courts tribunals of 
review to reverse and set aside the convictions in the 
State courts that may be illegalin the sense that they 
are founded on an erroneous judgment as to what the 
statute or common law of the State may be. If so, 
every conviction in the State courts would be revers- 
ible in the Federal courts where errors of law could be 
assigned. To say that there isan absence of any law 
to justify the prosecution is only to say that the court 
has erred in declaring the law to be that the thing 
done is criminal under the law, and all errors of law 
import an absence of law to justify the judgment. I 
do not think the amendment or the Habeas Corpus 
Act has conferred upon this court the power to over- 
haul the decisions of the State courts of Tennessee, 
and determine whether they have, in a given case, 
rightly adjudged the law of the State to have affixeda 
criminal quality to the given act of the petitioner. 

It isurged, that if the judgment of conviction by 
the State court be held conclusive of the law in the 
given case, the amendment and the act of Congress are 
emasculated, and there can be no inquiry in any case, 
of value to him who is imprisoned, as to whether he is 
deprived of his liberty without due process of law; 
that the Federal court must, necessarily, make an in- 
dependent inquiry to see whether there be any law, 
statute or common, upon which to found the convic- 
tion; or else the prisoner is remediless under Federal 
law to redress a violation of this guaranty of the Fed- 
eral Constitution. It is said that we. make the same 
inquiry into the law of the State under the fourteenth 
amendment that we do into the law of the United 
States under the fifth amendment, containing pre- 
cisely the same guaranty against the arbitrary exercise 
of Federal power, and that the one is as plenary as 
the other; that this case does not fall within the cate- 
gory of those wherein, by act of Congress, the Federal 
courts must give effect to local law as declared by the 
State tribunals; and that while we may not review 
errors of judgment, we must, in execution of this 
amendment, vacate, by dischargeou habeas corpus, 
any void judgment or sentence — made void by the 
amendment itself. 

The court concedes fully the soundness of this posi- 
tion, but not the application of it. It is quite difficult to 





draw the line of demarkation here between a line of 
judgment that shall protect the integrity of the State 
courts against impertinent review, and one that shall 
maintain the full measure of Federal power in giving 
effect to the amendment; but as has been said in other 
cases of like perplexity, we must confine our efforts to 
define the power and its limitations within the bound. 
aries required for the careful adjudication of actual 
cases as they arise; and I think it more important 
still that we shall not overlook the fact that we have 
a dual and complex system of government, which fact 
of itself and by its necessary implications must modify 
the judgment on such questions as this, by conforming 
it to that fact itself; and we find here in this case an 
easy path out of this perplexity by doing this. Let us 
imagine a State without any common law, and only a 
statutory code of criminal law, and we have an exam- 
ple at hand in our Federal state, where we ure accus- 
tomed to say that the United States has no common 
law of crimes, and that he who accuses one of any of- 
fense must put his finger on some act of Congress de- 
nouncing that particular conduct as criminal. If we 
were making the very inquiry so much argued in this 
case, whether it can be punishable as a crime to work 
in one’s field on Sunday, within the domain of Fed- 
eral jurisprudence, say under the fifth amendment, 
instead of the fourteenth amendment, it would be 
easily resolved, and the prisoner would be discharged, 
unless the respondent could point to astatute making 
it so, and precisely according to the accusation or in- 
dictment. If such a simple condition of law existed in 
the State of Tennessee, we could have no trouble with 
this case. But it does not. There we have a vast body 
of unwritten laws, civil and criminal, as to which an 
entirely different method of ascertaining what is and 
what is not the law obtains. What is that method? It 
is not essential to go into any legal casuistry to deter- 
mine whether, when a point of common law first arises 
for adjudication, the judges who declare it make the 
law, or only testify to the usage or custom which we 
call law, for it is equally binding in either case as a 
declaration. 1 Bl. Com. 69. The judges are the de- 
positaries of that law, just as the statute book is the 
depository of the statute law, and when they speak 
the law is established, and none can gainsay it. ‘They 
have the power, for grave reasons, to change an adju- 
dication, and re-establish the point, even reversely, 
but generally are bound and do adhere to the first prec- 
edent. This is ‘‘due process of law” in that matter. 
Moreover, when the mooted poiut has been finally ad- 
judicated between the parties, it is absolutely conclu- 
sive as between them. Other parties, in other cases, 
may have the decision reversed as a precedent for all 
subsequent cases; but there is no remedy in that case 
or for that party, uuless it may be by executive clem- 
ency, if a criminal case, against the erroneous decla- 
ration of the law. In that celebrated “ disquisition,”’ as 
he calls it in the preface, of Mr. Jefferson, in which he 
so angrily combats the dictum of Sir Matthew Hale, 
that ‘‘ Christianity is parcel of the laws of England,” 
he accurately expresses this principle in these words: 
‘** But in tater times we take no judge’s word for what 
the law is, further than is warranted by the authori- 
ties he appeals to. His decision may bind the unfor- 
tunate individual who happens to be the particular 
subject of it, but it cannot alter the law.’’ Jeff. Rep. 
(Va.) Append. 139. And Mr. Chief Justice Clayton, 
in his equally celebrated reply tou Mr. Jefferson, states 
that this was the very point decided by the case cited 
from the Year Books (34 Hen. VI, 38) by Mr. Jeffer- 
son, and misunderstood by him; namely, that when 
the Ecclesiastical Court, in a case within its jurisdic- 
tion, had decided a given matter, the common law of 
England recognized it as conclusive, when collaterally 
called in question in the common-law courts. State v- 
Chundler, 2 Har. (Del.) 553, 559. 
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But the application of this principle should not be | 


misunderstood here, and it should be remembered 
that in a case Jike this we apply it as a matter of evi- 
dence. The verdict of the jury, and the judgment of 
the State Circuit Court thereon, and its affirmance by 
the Supreme Court of Tennessee (a mere incident this 
affirmance is however in the sense we are now consid- 
ering the principle), is to us here, and to all elsewhere, 
necessarily conclusive testimony as to what the com- 
mon law of Tennessee is in the matter of King’s plow- 
ing in his fields on the Sundays mentioned in the in- 
dictment, and proved in the record. As to the peti- 
tioner, whether he be an unfortunate victim of an 
erroneous verdict and decision or not, it is due process 
of law, and according to the law of the land, that he 
shall be bound by it everywhere, except in a court 
competent to review and reverse the verdict, and the 
judgment upon it; and surely it was not the intention 
of the fourteenth amendment to confer upon this 
court, or any other Federal court of any degree what- 
ever, thut power. It was due process of law for the 
jury, having him properly in hand, to render the ver- 
dict, and for the court to pass judgment upon it; and 
the declaration of the judges that to do that which he 
did was a common nuisance, according to the common 
law of Tennessee, is conclusive evidence, as to that act 
of his, that it was so. This is not holding that the 
Federal courts shall not, upon a habeas corpus inquire 
independently as to whether the act complained of 
was a crime as charged in the indictment or not, but 
only that in making that inquiry, however independ- 
ently, the verdict and judgment, if the State court 
had jurisdiction and the procedure has been regular, 
must be conclusive evidence on the point of law. It 
is not binding like the decisions which are rules of 
property are binding, because our Federal statute says 
they shall be, nor like a matter of local law which the 
Federal courts administer, because it is local law and 
binding between the parties — these are inherently 
binding on us — but binding as we are bound by the 
unimpeachable testimony of a witness, as we are bound 
by the conclusive evidence of a certificate of the secre- 
tary of State that certain given words constitute a 
statute of the State, or by the printed and authorized 
book of statutes, or by that judicial notice which we 
take that certain given words do constitute a statute, 
oras we might, under some circumstances, be bound 
by the oral testimony of witnesses as to what is the 
law of a foreign State. In the very nature of the com- 
mon law, and, indeed, as that very ‘‘due process of 
law” after which we are looking so concernedly in this 
case, this principle is fundamental. We have no other 
possible method of ascertaining what is the common 
law of Tennessee in this case than that of looking to 
the verdict and judgment as our witness of it. If we 
goto former precedents and other authorities, like 
those of the opinions of the sages and text-writers, we 
do that which no other court has power to do, in that 
case, except the court which had pending before it the 
indictment and the plea of the defendant thereto, 
making the technical issue as to what the law of the 
case was, and we usurp the functions of the trial judge 
and jury, or of the appellate court having authority to 
review the trial judge and jury. The guilt or inno- 
cence of the petitioner cannot be in the Federal court 
a legitimate inquiry; either the guilty or the innocent 
would be alike discharged, on the habeas corpus, under 
the same circumstances, always; and neither can be 
discharged when the procedure is lawful and regular, 
however just or unjust the conviction might be. In 
the State court the question is -—‘ Guilty or Not 
Guilty,” in its widest scope. In the Federal court 
there isa narrower and far less comprehensive in- 
quiry, not like the other including both these ques- 
tions and all that it is possible to bring within any ad- 
judication, but only this—Is the proceeding lawful and 








regular in its relation to those essential and indispen- 
sable principles which are necessary to secure “life, 
liberty or property?” 

It is my opinion that this principle of establishing 
the common law by the authoritative judgment of its 
judges reaches even further than this, and that evi- 
dently we are quite as conclusively bound, upon this 
independent inquiry we are making, by the testimony 


| of the decision of Parker v. State, 16 Lea, 476, that it is 


a common nuisance in Tennessee, according to its 
common law, to work on Sunday; notwithstanding it 
somewhat ignominiously overrules, without mention- 
ing it, the former precedents in that court of State v. 
Lorry, 7 Baxt. 95; because it is likewise a part of the 
principle itself that the last precedent is controlling, 
and we do not, as suggested by counsel, take this con- 
flict of precedent as authorizing an independent judg- 
ment, as we do in an entirely different class of cases 
involving the construction of contracts made by the 
State in the form of statutes. In that class of cases it 
is a mere conflict of opinion as to the intention of the 
parties in using certain words in their form of con- 
tract, generally as much open to the Federal as the 
State courts, where the conflict bas resulted in diverse 
opinions; but here there is not any such latitude of 
action because of the conclusive effect of a precedent 
at common law as evidence of the common law itself. 
This is what the Supreme Court means when it says, 
in cases like this and other cases there by writ of error 
from the State courts, that we are bound by the de- 
cisions of the State courts as to the criminal laws of 
the State. Whether it be a question as to whether 
there be a common-law crime or an offense under the 
proper construction of a doubtful statute, or whether 
the Constitution of the State has been properly con- 
strued, it is all the same. Jn re Duncan, 139 U. S. 449; 
Leeper v. Texas, id. 462, 467; Jn re Converse, 137 id. 
624; Baldwin v. State, 129 id. 52, and numerous other 
cases of like import might be cited. The result of them 
all is that in enforcing the fourteenth amendment the 
Federal courts will confine themselves to the function 
of seeing that the fundamental principle that the citi- 
zen shall not be arbitrarily proceeded against contrary 
to the usual course of the law in such cases, nor pun- 
ished without authority of law, nor unequally and the 
like, shall not be violated in any given case; but they 
will not substitute their judgment for that of the State 
courts as to what are the laws of the State in any case. 
A proper adjustment of the two parts of our dual sys- 
tem of government requires this, and the utmost care 
should be taken not to impair the rightful operations 
of the State government, although they may, in a 
given case, appear to have wrought injustice or op- 
pression. No government is free from such misfor- 
tunes occasionally arising, nor should they ever pro- 
voke the greater misfortune of the usurpation of unau- 
thorized power by either of the brauches of our sys- 
tem, State or Federal. This view of the case disposes 
of it, for when the petitioner was, by lawful process, 
arraigned upon indictment, and by lawful trial con- 
victed of acrime in a court having the lawful right to 
declare his conduct to have been a crime, he has had 
“due process of law,” and has been made to suffer 
“according to the law of the land,” albeit the court 
may have made a mistake of fact or law in the prog- 
ress of that particular administration of the “law of 
the land.” That mistake we cannot correct, nor can 
any court after final judgment, and this itself is one 
of the fundamental principles, essential to be preserved 
as one of the elements of that “due process of law,” 
secured by the fourteenth amendment. 

Perhaps this judgment should end here, and techni- 
cally nothing more should be said. Yet it may be due 
to counsel to give some response to their extended 
and really very able arguments upon other questions 
which they think are involved, and which they wish 
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to have decided in this case. As we do not refuse their 
motion to discharge the petitioner because of any 
want of jurisdiction, but only because we decide that 
he has not been convicted without due process of law, 
as he alleges, it may not be improper, and at least it 
will emphasize our judicial allegiance to the principle 
already adverted to of the conclusiveness, as a matter 
of evidence, of the verdict against him, if we say that 
but for that allegiance we should have no difficulty in 
thinking that King has been wrongfully convicted. 
Not because he has any guaranty under the Federal 
or State Constitutions against a law denouncing him 
and punishing him for a nuisance in working on Sunday, 
for he has not. It was a belief of Mr. Madison and 
other founders of our government that they had prac- 
tically established absolute religious freedom and ex- 
emption from persecution for opinion’s sake in matters 
of religion; but while they made immense strides in 
that direction, and subsequent progress in freedom of 
thought has advanced the liberalisin of the concep- 
tion these founders had, as a matter of fact they left 
to the States the most absolute power on the subject, 
and any of them might, if they chose, establish a 
creed and a church and maintain them. The most 
they did, as they confessed, was to set a good example 
by the Federal Constitution, and happily that example 
has been substantially followed in this matter, and by 
no State more thoroughly than Tennessee, where sec- 
tarian freedom of religious belief is guaranteed by the 
Constitution; not in a sense argued here, that King, 
as a Seventh-Day Adventist, or some other as a Jew, 
or yet another as a Seventh-Day Baptist, might set at 
defianca the prejudices, if you please, of other sects 
having control of legislation in the matter of Sunday 
observances, but only in the sense that he should not 
himself be disturbed in the practices of his creed, 
which is quite a different thing from saying that in the 
course of his daily labor, disconnected with his relig- 
ion, just as much as other people’s labor is discon- 
nected with their religion, labor not being an acknowl- 
edged principle or tenet of religion by him, nor gener- 
ally or anywhere, he might disregard laws made in 
aid, if you choose to say so, of the religion of other 
sects. We say not acknowledged by him, because, al- 
though he testifies that the fourth commandment is 
as binding in its direction for labor on six days of the 
week as for rest on the seventh, he does not prove 
that that notion is held asa part of the creed of his 
sect and religiously observed as such, and we know, 
historically, that generally it has not been so consid- 
ered by any religionists or their teachers. But if a 
non-conformist of any kind should enter the church 
of another sect, and those assembled there were re- 
quired, every one of them, to comply with a certain 
ceremony, he could not discourteously refuse because 
his mode was different, or because he did not believe 
in the divine sanction of that ceremony, and rely upon 
this constitutional guaranty to protect his refusal. 
We do not say Sunday observance may be compelled 
upon this principle, as a religious act, but only illus- 
trate that the constitutional guaranty of religious 
freedom does not afford the measure of duty under 
such circumstances, nor does it any more, it seems to 
us, protect the citizen in refusing to conform to Sun- 
day ordinances. It was not intended to have that ef- 
fect any more than under our Federal Constitution 
the polygamists may defy the Christian laws against 
bigamy upon the ground of religious feeling or senti- 
ment, the freedom of which has been guaranteed. Nor 
do we believe King was wrongfully convicted, because 
Christianity is not a part of the law of the land; for 
in the sense pointed out by Mr. Chief Justice Clayton 
in State v. Chandler, supra, and more recently by Dr. 
Anderson, a clergyman, before the Social Science As- 
sociation (20 Alb. L. J. 265, 285), it surely is; but not 
in the dangerous sense so forcibly combated by Mr. 





Jefferson and other writers following him in the con. 
troversy over it. The fourth commandment is neither 
a part of the common law or the statute, and disobe. 
dience io it is not punishable by law, and certainly the 
substitution of the first day of the week for the gey- 
enth as a part of the commandment has not been ac. 
complished by municipal process, and the substitution 
is not binding as such. The danger that Jurks in thig 
application of the aphorism has been noted by every 
intelligent writer under my observation, and all agree 
that this commandment, either in its original form, ag 
practiced by petitioner, or in its substituted application 
to the first day of the week, is not more a part of our 
common law than the doctrine of the Trinity, or the 
Apostles’ creed. Nevertheless, by a sort of factitioug 
advantage, the observers of Sunday have secured the 
aid of the civil law, and adhere to that advantage with 
great tenacity, in spite of the clamor for religious free. 
dom and the progress that has been made in the abso. 
lute separation of church and State, and in spite of the 
strong and merciless attack that has always been ready, 
in the field of controversial theology, to be made, as it 
has been made here, upon the claim for divine author- 
ity for the change from the seventh to the first day of 
the week. Volumes have been written upon that sub- 
ject, and it is not useful to attempt to add any thing 
to it here. We have no tribunals for its decision, and 
the efforts to extirpate the advantage above men- 
tioned by judicial decision in favor of a civil right to 
disregard the change seem to me quite useless. The 
proper appeal is to the Legislature. For the courts 
cannot change that which has been done, however 
done, by the civil law, in favor of Sunday observers. 
The religion of Jesus Christ is so interwoven with the 
texture of our civilization, and every one of its insti- 
tutions, that it is impossible for any man, or set of 
men, to live among us, and find exemption from its 
influences and restraints. Sunday observance is so 
essentially a part of that religion that it is impossible 
to rid our laws of it, quite as impossible as to abolish 
the custom we have of using the English language, or 
clothing ourselves with the garments appropriate to 
our sex. The logic of personal liberty would allow, 
perhaps demand, a choice of garments, but the choice 
is denied. So civil or religious freedom may stop 
short of its logic in this matter of Sunday observance. 
It isidle to expect in government perfect action or 
harmony of essential principles,and whoever admin- 
isters, whoever makes and whoever executes the laws 
must take into account the imperfections, the passions, 
the prejudices, religious or other, and the errings of 
men because of these. We cannot have in individual 
cases a perfect observance of Sunday, according to the 
rules of religion; and indeed the sects are at war with 
each other as to the modes of observance. And yet 
no wise man will say that there shall be therefore no 
observance at all. Government leaves the warring 
sects to observe as they will, so they do not disturb 
each other, and as to the non-observer, he cannot be 
allowed his fullest personal freedom in all respects. 
Largely, he is allowed to do as he pleases, and gener- 
ally there is no pursuit of him, in these days, as a mere 
matter of disciplining his conscience; but only when 
he defiantly sets up his non-observance by ostentatious 
display of his disrespect for the feelings or prejudices 
of others. 

If the human impulse to rest on as many days as one 
can have for rest from toil is not adequate, as it us- 
ually is, to secure abstention from daily vocations on 
Sunday, one may, and many thousands do, work on 
that day, without complaint from any source; but 
if one ostentatiously labors for the purpose of empha- 
sizing his distaste for or his disbelief in the custom, he 
may be made to suffer for his defiance by persecutions, 
if you call them so, on the part of the great majority, 
who will compel him to rest when they rest, as it does 
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ju many other instances compel men to yield individ- 
ual tastes to the public taste, sometimes by positive 
Jaw, and sometimes by a universal public opinion and 

tice far more potential than a formal statute. 
There is scarcely any man who has not had to yield 
something to this law of the majority, which is itself 
a universal law, from which we cannot escape in the 
name of equal rights or civil liberty. As before re- 
marked, one may not discard his garments, and appear 
without them, or in those not belonging to the sex, 
and this illustration is used rather than others fre- 
quently given, based on the laws of sanitation, educa- 
tion, immoral practices, cruelty, blasphemy and the 
like, because it seems somewhat freer from the inher- 
ent element of injury to others, and contains likewise 
the element of a selection that would seem to be harm- 
less in itself; so that it illustrates, pertinently, that 
one must observe the general custom as to aday of 
public rest, just as he must reasonably wear the gar- 
ments of his sex selected by general custom. There- 
fore, while out of our sixty-four millions of people 
there are a comparatively very few thousands who 
prefer the seventh day to the first as a day of rest and 
for religious observances, according to the strict letter 
of the commandment, and who, possibly with good 
reason, resent the change that has been made as being 
without divine sanction, the fact remains that the 
change has been made by almost universal custom, and 
they must conform to it so far as it relates to its qual- 
ity as a day of public rest. 

And here it may be noted that sometimes too little 
heed is given in the consideration of the question to 
this quality of associated rest from labor. It is notal- 
together an individual matter of benefit from the rest, 
for undoubtedly to each individual one day of the 
seven would answer as well as another, but it is the 
benefit to the population of a general and aggregate 
cessation from labor on a given day, which the law 
would secure, because, for good reason, no doubt, 
found in our practice of it, it is beneficial to the popu- 
lation to do this thing, and they have established the 
custom to doit. The fact that religious belief is one 
of the foundations of the custom is no objection to it, 
as long as the individual is not compelled to observe 
the religious ceremonies others choose to observe in 
connection with their rest days. As we said in the 
outset, not one of our laws or institutions or customs 
is free from the influence of our religion, and that re- 
ligion has put our race and people in the very front of 
all nations in every thing that makes the human race 
comfortable and useful in the world. This very prin- 
tiple of religious freedom is the product of our relig- 
ion, as all of our good customs are, and if it be desir- 
able to extend that principle to the ultimate condition 
that no man shall be in the least restrained, by law or 
pablic opinion, in hostility to religion itself, or in the 
exhibition of individual eccentricities or practices of 
sectarian peculiarities of religious observances of any 
kind, or be fretted with laws colored by any religion 
that is distasteful to any body, those who desire that 
condition must, necessarily, await its growth into that 
enlarged application. But the courts cannot, in cases 
like this, ignore the existing customs and laws of the 
Masses, nor their prejudices and passions even, to lift 
the individual out of the restraints surrounding him 
because of those customs and laws, before the time 
bas come when public opinion shall free all men iu the 
Manner desired. Therefore it is that the petitioner 
cannot shelter himself just yet behind the doctrine of 
tligious freedom in defying the existence of a law, 
and its application to him, which is distasteful to his 
own religious feeling or fanaticism, that the seventh 
day of the week, instead of the first, should be set 
apart by the public for the day of public rest and re- 
ligious practices. That is what he really believes and 
Wishes, he and his sect, and not that each individual 





shall select his own day of public rest and his own day 
of labor. His real complaint is that his adversaries on 
this point have the advantage of usage and custom, 
and the laws founded on that usage and custom, not 
that religious freedom has been denied to him. He 
does not belong to the class that would abrogate all 
laws fora day of rest because the day of rest is useful 
to religion, and aids in maintaining its churches, for 
none more than he professes the sanctifying influence 
of the fourth commandment, the literal observance of 
which by himself and all men is the distinguishing de- 
mand of his own peculiar sect. His demand for relig- 
ious freedom is as disingenuous here as is the argu- 
ment of his adversary sects that it is the economic 
value of the day of rest, and not its religious charac- 
ter, which they would preserve by civil law. The truth 
is, both are dominated by their religious controversy 
over the day, but like all other motives that are im- 
material in the administration of the law, the courts 
are not concerned with them. Malice, religious or 
other, may dictate a prosecution, but if the law has 
been violated this fact never shields the law-breaker. 
Neither do the courts require that there shall be some 
moral obloquy to support a given law before enforcing 
it, and it is not necessary to maintain that to violate 
the Sunday observance custom shall be of itself im- 
moral, to make it criminal iu the eyes of the law. It 
may be harmless in itself, because, as petitioner be- 
lieves, God bas not set apart that day for rest and ho- 
liness, to work on Sunday, and yet if man has set it 
apart, in due form, by his law, for rest, it must be 
obeyed as man’s law, if not as God’s law; and itis just 
as evil to violate such a law, in the eyes of the world, 
as one sanctioned by God—I mean just as criminal law. 
The crime is in doing the thing forbidden by law, 
harmless though it be in itself. U. S. v. Jackson, 25 
Fed. Rep. 548; Jnre Coy, 31 id. 794; 127 U. S. 731, 733. 
Therefore all that part of the argument that it is not 
hurtful in itself to work on Sunday, apart from the 
religious sanctity of the day, is beside the question; 
for it may be that the courts would hold that re- 
peated repetitions of a violation of law, forbidding 
even a harmless thing, could be a nuisance as tending 
to a breach of the peace. 2 Bish. Crim. Law, § 565; 1 
id., § 812. Neglecting to do a thing is sometimes a 
nuisance. 1 Russ. Crimes, 318. That is to say, a nuis- 
ance might be predicated of an act harmless in itself, 
if the will of the majority had lawfully forbidden the 
act, and rebellion against that will would be the grav- 
amen of the offense—or to express it otherwise, there 
is in one sense a certain immorality in refusing obe- 
dience to the laws of one’s country, subjection to 
which God himself has enjoined upon us. 

But whatever plenary power may exist in the State 
to declare repeated violations of its laws and the us- 
ages of its people a nuisance and criminal, until the 
case of Parker v. State, supra, and until this case of 
King, to which we yield our judicial obedience, there 
seems not to have been any law, statute or common, 
declaring the violation of the statutes against working 
on Sunday a common nuisance. Mr. Chief Justice 
Ruffin has demonstrated, we think, that there was no 
such common law of the mother State of North Caro- 
lina, from which we have derived our common law 
and these Sunday statutes. Mill. & V. Code, §§ 2009- 
2013, 2289; Act 1741(N.C.); 1 Scott Rev. 55, 795; Car. & 
Nich. 638; State v. Williams, 4 Ired. 400; State v. 
Brooksbank, 6 id. 73. The case of State v. Lorry, 7 
Baxt. 95, is in accordance with these authorities; and 
I may say, that with some patience, 1 have traced as 
far as I have been uble the common-law authorities, 
and if the judgment rested with me, should say that 
there is not any foundation in them for the ruling that 
it is a common-law nuisance to work in one’s fields on 
Sunday; and the Supreme Court of North Carolinaso 
decided. Maule, J., said in Rawlins vy. West Derby, 2 
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C. B. 74, that ‘‘in the time of Charles II an act of Par- 
liament passed providing that certain things that for- 
merly ‘might have been done on Sunday should no 
longer be done on that day, all other things being left 
to the freedom of the common law.’’ This act was 
not adopted by North Carolina or by Tennessee as 
part of their common law, but was by North Carolina, 
and afterward by Tennessee, substantially re enacted, 
and is the foundation of our Sunday laws. The prece- 
dent for a common-law indictment taken by Chitty 
from a manual known as the ‘Circuit Companion ” 
was omitted from subsequent editions. 2 Chit. Crim. 
Law (6th ed.), 20, and note. And while many Ameri- 
can courts have laid hold of the statementsin the old 
text-writers that such an indictment was known at 
common law, and upon their authority subsequent 
writers have proceeded to state the text-law to be so, 
it is quite certain that no adjudicated case in England 
can be found to establish the statement that, strictly 
and technically, there was any such offense known to 
the common law. In this sense it may be said that 
King was wrongfully convicted, the State v. Lorry 
wrongfully overruled, and Parker vy. Stute wrongfully 
decided; but it does not belong to this court to over- 
rule these decisions, and it does belong to the State 
court to make them, and King’s conviction under 
them is ‘‘ due process of law.’’ Remand the prisoner. 
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WILLS— CHARITABLE BEQUEST — DISCRE- 
TION TO SELECT BENEFICIARY — PER- 
PETUITIES. 

CONNECTICUT SUPREME COURT OF ERRORS, JAN- 
UARY 5, 1891. 
New Haven YounG Men's INSTITUTE V. CITY OF 
New HAVEN. 

A will which gives an estate to certain devisees for life, and 
upon the survivor's death one-tenth of the estate ‘** to the 
city of New Haven, in trust, the income to be applied by 
the proper authorities for the purchase of books for the 
Young Men’s Institute, or any public library which may 
from time to time exist in said city,” vests in the city a 
discretion to use the income for the purchase of books for 
any public library in the city, and does not make jthe 
Young Men’s Institute the primary object of the be- 
quest. 

The fact that the will gives a discretion to use the funds to 
purchase books for any public library does not make it 
void, as conflicting with the statute of perpetuities, al- 

_ though no time is fixed in which the beneficiary shall be 
selected. 


\ASE reserved from Superior Court, New Haven 

county. 

Action by New Haven Young Men’s Institute 
against the city of New Haven to compel the execu- 
tion of a trust, Case reserved. Judgment for defend- 
ant. 


C. R. Ingersoll and E. P. Arvine, for plaintiff. 
W. K. Townsend and B. Mansfield, for defendant. 


Loomis, J. The complainant seeks to ascertain its 
rights ina trust fund created by the will of Philip 
Marett, dated August 30, 1867. Marett died in New 
Haven March 20, 1869. By his will the bulk of his es- 
tate was given to trustees of his appointment, to hold 
for the benefit of his wife and daughter during their 
lives, and upon the survivor's death (in the words of 
the will) “‘to be appropriated, distributed and dis- 
posed of as follows, namely: One-fifth part to the 
Connecticut Hospital Society, in trust, the income to 
be applied to the support of free beds for the benefit 
of poor patients in said institution, giving preference 











to those incurably affiicted, if such are admissible, 
One-fifth part to the city of New Haven, to be held in 
trust by the proper authorities, and the income to be 
applied, through such agencies as they see fit, for the 
supply of fuel and other necessaries to deserving in- 
digent persons, not paupers, preferring such as are 
aged or infirm. One-fifth to the president and fellows 
of Yale College, in trust, the income to be applied to 
the support of scholarships, or such other purposes in 
the academical department as they may judge expedi- 
ent. One-tenth part to the New Haven Orphan Asy- 
lum, to be held in trust, and the income applied to the 
support of poor inmates therein. One-tenth part to 
the St. Francis (Catholic) Orphan Asylum in New Ha- 
ven, to be held in trust, and the income to be applied 
to the support of poor inmates therein. One-tenth 
part to the city of New Haven, in trust, the income to 
be applied by the proper authorities for the purchase 
of books for the Young Men’s Institute, or any public 
library which may from time to time exist in said 
city. One-tenth part to the State of Connecticut, in 
trust, the income to be applied toward the mainten- 
ance of any institution for the cure or relief of idiots, 
imbeciles and feeble-minded persons.” The conten- 
tion of the parties relates to the question whether the 
intention of the testator was to make the New Ha- 
ven Young Men’s Institute the primary object of his 
bounty, or to vest in the city of New Haven a discre- 
tion to exclude the plaintiff altogether, and to bestow 
the legacy upon another public library in the same 
city. In arriving ata just conclusion upon this sub- 
ject both parties concede that force and effect must be 
given to all the language employed by the testator to 
express his intention in the premises. But in applying 
the principle the parties reach very different results. 
The language te be construed is: *‘* One-tenth part to 
the city of New Haven, in trust, the income to be ap- 
plied by the proper authorities for the purchase of 
books for the Young Meun’s Institute, or any public li- 
brary which may from time to time exist in said city.” 
The plaintiffcontends that the defendant’s construc- 
tion would erase the Young Men's Institute asa bene- 
ficiary, while the defendant contends, on the other 
hand, that the plaintiff's construction practically 
erases the alternative provision for the benefit of any 
public library which may from time to time exist. 
There is some color of truth in both these claims, and 
yet both cannot be equally correct. Such different 
conclusions can only be reached by attaching a differ- 
ent meaning to the same words, or ‘by reading some- 
thing between the lines that the testator did not ex- 
press. The plaintiff has the advantage of being a 
named beneficiary, but to dispose of the alternative 
clause requires not only that the fact just named 
should be specially emphasized, but that there should 
be also inserted a contingency upon which alone the 
alternative beneficiary may take, namely, that the in- 
stitute shall have ceased to exist prior to the testator’s 
death. The defendant says: ‘The words ‘The 
Young Men’s Institute’ were placed in the wi!l fora 
purpose. It was not then a public library. It could 
not therefore be a beneficiary under the clause ‘any 
public library.’ But it might agree to throw open its 
doors to the public, provided the trustees saw fit in 
their discretion to purchase books for it. Or the pub- 
lic library might not accommodate the public to the 
satisfaction of the trustees. In these events the testa 
tor was willing that, although the institute was a pri- 
vate library, the trustees should purchase books for 
it.””. We will not stop to discuss whether or not there 
is adequate foundation for this statement. We prefer 
to adhere very closely to the language and provisions 
actually contained in the will, and to such natural and 
necessary inferences as may fairly be deduced there- 
from, when considered in connection with all the sur- 
rounding circumstances. 
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Does the provision then that requires the city to 
purchase books for the institute, or any public library 
that may from time to time exist, mean that it shall 
purchase the books exclusively for the institute, pro- 
vided it continues in existence? The question cannot 
even be stated withvut implying a negative answer, for 
it requires the use of important additional words and 
provisions, of which no hint is given in the will. Had 
it been in the mind of the testator to make the insti- 
tute the sole beneficiary, except upon the remote and 
improbable contingency of its non-existence, it would 
have been most natural to have made a direct and ab- 
solute gift to it, with at most a proviso for some other 
ulterior disposition of it founded upon such contin- 
gency. Itseems unnatural that the testator should 
have anticipated the non-existence of a corporation 
which in law never dies, and which the testator per- 
sonally had known for twenty years as existing in 
New Haven, and had this been a controlling consider- 
ation, as the plaintiff assumes, it would most naturally 
have found expression in the will, as we have before 
suggested. But we have been referred to decided 
eases where an alternative provision following the 
word “or’’ has been given a secondary and substitu- 
tional meaning. We think the cases are distinguish- 
able from this. In 1 Redfield on Wills, 487, it is said 
that the question has arisen most commonly in cases 
of devises to A. “ or his heirs,’’ where it has been held 
that the word ‘‘or” being interposed between the 
name of the first devisee or legatee and his heirs, indi- 
cated the intention of substituting the latter in place 
ofthe ancestor. It seems to us that all these cases 
may well rest upon the implication, derived from the 
phrase “‘ or heirs,” that the first-named donee is dead, 
otherwise, in contemplation of the law, he could have 
no heirs. 

Since the argument of this casefour attention has 
been called to the case of O’ Rourke v. Beard, 151 Mass. 
9, decided in January, 1890. We find this case to be of 
the class above referred to. An estate was given to 
trustees for the benefit of the testator’s three children 
who were named, adding the words ‘“‘ or their heirs.” 
The court holds that in such case “ ‘or’ makes a sub- 
stituted gift, as is provided by Public Statutes, chapter 
127, section 23, in case either of the testator’s children 
should die before him.’’ It ought to be added that the 
court did not rest the case wholly upon the statute re- 
ferred to, as they might, but also referred to several 
English cases giving asimilar construction. We have 
no occasion or inclination to impair the force of these 
decisions, if we had the power, by any adverse com- 
ment. In the other cases to which our attention has 
been called, the gift was direct and absolute in form 
to one person or another, where if the gift had not 
been held to be substitutional, the whole would have 
been void for uncertainty, and in none of those cases 
was there a discretionary power in a trustee to select 
the beneficiaries from those named, as we think there 
isin the case at bar. In this case the entire language 
of the alternative bequest points to a discretion in the 
trustee. Although the word ‘‘or’’ may mean “‘and,”’ 
or may have the meaning attributed to it in the cases 
referred to, yet its more natural meaning, when used 
as aconnective, is to mark an alternative, and present 
achoice, implying an election to do one of two things. 
But here, in addition to the force of the word “ or,” 
the words which immediately follow are peculiarly 
significant, and make our construction much more 
reasonable than the opposing one. The word ‘“‘any,”’ 
used as an adjective, means ‘‘one out of several or 
many.’’ When the city, as trustee, is directed to buy 
books for the institute or for any public library, a se- 
lection is necessarily implied, and it is the city that is 
todetermine and select the one among the others. 
The same idea is strongly reinforced and supported by 
the phrase ‘‘from time to time.” This greatly enlarges 








the field for discretion, and at the same time implies 
its existence. If then there is clearly a discretion to 
select one public library from those that may from 
time to time exist, it would seem unreasonable to con- 
fine it to one side only of the alternative presented by 
the word “‘or.’’ We think the testator intended his 
trustee to exercise adiscretion and make a choice as 
between the institute and some public library that 
might, after the making of the will, come into exist- 
ence. The fact that the institute was specially men- 
tioned does not necessarily indicate a preference, 
although the suggestion has considerable force. The 
mention of it with an ‘‘or” attached, presenting a 
choice, is very different from an exclusive mention. 
The institute had the only library existing in New 
Haven when the will was executed, in any sense pub- 
lic, and, although it had doubtless been of great benefit 
to its patrons, yet it was a public library only in a 
somewhat limited sense. We will not stop to discuss 
the question whether the restrictions were too great 
to prevent its being a public library or not. It does 
not seem to us of great importance. The testator was 
willing and desired it to be the recipient of his bounty 
in case no better one should come into existence; but 
the ulternative clause which he inserted justifies the 
inference that, with the future growth of the city, he 
anticipated that other libraries might be established 
which might prove more widely beneficial to the peo- 
ple of the city. Instead therefore of restricting his 
bounty to the institute alone, he preferred to leave it 
open to the city to make the best possible selection. 
t is doubtless true that the same result might have 
been reached without special mention of the institute. 
It was however not unnatural for him to mention the 
only existing institution which could in fany manner 
accomplish his beneficent purpose, and he may have 
thought that the omission of the name would involve 
an implication against the institute which would pre- 
vent the trustees from duly considering its claim. 

But we are confronted with an objection that lies 
back of all our reasoning, and will render it futile if it 
is to prevail, namely, that a discretionary power in the 
trustees to exclude the institute from participating in 
the bequest cannot beimplied. We do not think this 
position is correct. The contrary doctrine seems well 
established by repeated decisions of this court and of 
the courts in other jurisdictions also. In Agricultural 
School v. Whitney, 54 Conn. 342, the gift was of a fund, 
the interest of which should be held by the selectmen 
as trustees, and applied to aid indigent young men of 
the town of Mansfield in fitting themselves for the 
Evangelical ministry. No discretion here was ex- 
pressly conferred, and nothing was said about it. But 
the court said: “The trustees are the persons who 
for the time being hold office as selectmen of a town, 
an office of continuous duration. To them the donor 
has given power, and upon them imposed the duty, of 
determining the persons who meet the specified re- 
quirements and who are to become beneficiaries. 
There are persons to determine, and a rule for their 
guidance. These constitute a valid foundation fora 
charitable use.’’ So in Bronson v. Strouse, 57 Conn. 147, 
the language of the will was that, after the executor 
had made certain payments, “if any surplus shall re- 
main, * * * I will that said surplus shall be given 
to some poor, deserving Jewish family residing in the 
cityrof New Haven.’’ Here too nothing was said 
about discretion, nor was it expressly stated who was 
to select the poor, deserving Jewish family, but both 
were implied from the mere application of the money 
in the hands of the executors as trustees. The court 
said: ‘‘ Upon precedent therefore we are required to 
recognize the validity of the bequest to a poor, deserv- 
ing Jewish family residing in the city of New Haven. 
Upon principlealso. The testatrix has created a testa- 
mentary trust; has appointed the persons named as 
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the executors of her will trustees; has clothed them 
with power and put upon them an obligation to use 
the income certainly for the care of her burial lot, pos- 
sibly also for the relief of the poor, and has required of 
them the exercise of their discretion as to the time and 
amount of their expenditure upon the lot. She has 
also vested them with the power to select the family 
which, according to their judgment, is a member of 
the class specified by the testatrix, and after selection 
to determine when and to what amount they will ex- 
pend theincome or surplus for its relief.’ In 3 Jar- 
man on Wills (page 704) it is said: ‘‘ Discretionary 
power in a trustee must and will be implied from the 
terms of the will when necessary.’’ In Clement v. 
Hyde, 50 Vt. 716, the court says: ‘ There is no dis- 
cretion placed upon the trustee ‘in this case, but the 
application of the income implies the exercise of it. If 
the trustee had applied the income arisingfrom the 
trust fund in good faith and in the exercise of ordinary 
discretion, there could be no doubt about the testa- 
tor’s intention being accomplisbed.’’ In Pickering v. 
Shotwell, 10 Penn. St. 23, it is said: ‘“‘ But we certainly 
will not let a charitable bequest fail where there is a 
discretion or an option given to the trustee, and if he 
cannot apply it toall the contemplated objects it will 
be sufficient if he can apply it to any of them. But 
power to act at discretion need not be expressly given 
if itcan be implied from the nature of the trust. Now 
this residue may be applied, by the very words of the 
bequest, either to a supply of good books or the 
support of aschool. What school? Any free school 
or institution that the monthly meeting (the trustees) 
may select, provided it answer the description in the 
bequest. It is thus capable of being reduced to cer- 
tainty, and asthe monthly meeting has the option of 
applying the fund to the one object or the other, an 
uncertainty in one of them would not vitiate both. 
But both are sufficiently certain.’ The construction 
adopted will render unnecessary any discussion of the 
objection that the bequest is void for uncertainty. 
The class is sufficiently certain, and the exercise of 
the trustee’s discretion will render the beneficiary cer- 
tain. 

But it is further contended, that under the discre- 
tionary power to select any public library that may 
from time to time exist, it is not certain that a selec- 
tion will be made so as to vest the equitable estate be- 
fore the statute of perpetuities would apply, and the 
case is likened to that of Jocelyn v. Nott, 44 Conn. 55. 
But the cases, as we construe them, have no analogy. 
ln the case cited it was provided that whenever a Con- 
gregational church and society should, under certain 
conditions, desire to build upon certain land, the trus- 
tee should convey it to them, and this court said: 
“No particular church is designated. * * * There 
is no one whose duty it is to make selection, and there 
is no limit in respect to time. * * * Application 
may be made and the conditions complied with at any 
time, and it may not be for a thousand years to come.” 
But in the case at barthe beneficiary is designated as 
one of a class, and there is one whose duty it is to make 
the selection, and the time cannot be tov remote, for 
the will provides that upon the decease of the life-ten- 
ants the estate shall be “ appropriated, distributed and 
disposed of,’’ among others, ‘to the city of New Ha- 
ven in trust.” The city must, of course, forthwith 
commence to administer the trust by selecting the 
beneficiary, and by the purchase of books for the li- 
brary selected. 

But it is finally contended that it -is a perversion of 
the trust for the city to select the Free Public Library 
in New Haven, which was established by the city, and 
has become a department of its new government, and 
so itis said proposes to appropriate the trust income 
to its own purposes. The establishment of public 


library under the provisions of our statute is not, in 





the sense which the objection assumed, a part of the 
city government. lt isnot mandatory on the city, 
but purely optional and charitable. Section 144 of the 
General Statutes expressly authorizes any town, bor. 
ough or city to “ receive, hold and manage any de. 
vise, bequest or donation for the establishment, in- 
crease or maintenance of a public library within the 
same,” and in view of such paramount authority that 
the city may take the gift, it would seem quite futile 
to appeal to any general principles to show that it can- 
not take. But such gifts are neither made nor ae- 
cepted in order to reduce taxation, and they do not 
necessarily or even usually have that effect. Taxation 
for such purpose is limited by sections 144 and 145 of 
the General Statutes. The effect of agift for thig 
charitable object most likely will be to enlarge the 
scope and benefit of the charity. The city is, of 
course, under the same restrictions as any other tras- 
tee would be, and can be equally restrained from any 
perversion of the trust. The Superior Court is advised 
to render judgment in favor of the defendant. The 
other judges concur. 





————— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CRIMINAL LAW — HOMICIDE — EVIDENCE — OTHER 
cRIME.—In a trial for murder, where the defendant, 
immediately after slaying the deceased, proceeded to 
shoot at, chase, threaten and eudeavor to kill the 
mother of the deceased, who was present and wit- 
nessed the killing, such subsequent threats and acts of 
the defendant are admissible in evidence as part of 
the res gestce, and to show the animus of the defendant. 
The immediate attempt after killing her also to slay 
her mother, furnished a strong presumption that they 
were the two that he had premeditatedly determined 
to kill. In State v. Lapage, 57 N. H. 245, the following 
rule is approvingly cited from 1 Wharton on Criminal 
Law: ‘So proof of a distinct murder, committed by 
the defendant at a different time, or of some other 
felony or transactiun committed upon or against a dif- 
ferent person and at a different time, in which the de- 
fendant participated, cannot be admitted until proof 
has been given establishing or tending to establish the 
offense with which he is charged, and showing some 
connection between the different transactions, or such 
facts or eircumstances as will warrant a presumption 
that the latter grew out of, and was to some extent in- 
duced by, some circumstances connected with the for- 
mer as are calculated to show the quo animo or motive 
by which the prisoner was actuated or influenced in 
regard to the subsequent transaction, are competent 
and legitimate testimony.” Com. v. Tuckerman, 10 
Gray, 173; 1 Thomp. Trials, § 330. We think the sub- 
sequent effort to kill Nancy Powell was so directly and 
immediately connected with the crime for which the 
prisoner was on trial that it was entirely proper to ad- 
mit it for the purpose of showing the animus and in- 
tent of the defendant. Fila. Sup. Ct., July 18, 1891. 
Killins v. State. Opinion by Taylor, J. 


DURESS—THREATS OF CRIMINAL PROSECUTION. — 
Plaintiff, a man seventy-two years old, and ignorant 
of the law, was threatened by defendant with prosecu- 
tion, imprisonment and a fine of $500 for selling cider 
without license, unless he would pay defendant $150. 
Plaintiff was confronted by several men, who claimed 
he sold them cider, and was informed by defendant 
that the men would so testify. Defendant claimed 
great knowledge of law, and under his threats plaintiff 
paid $150 without any consideration. Held, that the 
duress was a question for the jury. As was well said 
by Gordon, J., in Jordan v. Elliott, 15 Cent. L. J. 282; 
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12 Week. N. Cas. 56: ‘‘We are aware that neither 
under the rule of the civil nor common law, as for- 
merly expressed, would there be sufficient to release 
Mrs. Elliott (in that case) from her contract, for, ac- 
cording to Blackstone, the threats to produce such an 
effect must be of such a character as to induce a weil- 
grounded fear in the mind of a firm and courageous 
man of the loss of life or limb, and the rule of the civil 
Jaw was of like import. The fear must be of that kind 
which would influence a man of the greatest constancy. 
Metus non vani homines, sed qui in homini, constat 
issimo cadat. * * * But fortunately for the weak 
and timid, courts are no longer governed by this harsh 
and inequitable doctrine which seems to have consid- 
ered ouly a very vigorous and athletic manhood, over- 
looking entirely women and men of weak nerves. 
Pothier regards this rule as tvo rigid, and approves the 
better doctrine that regard must be had to the age, sex 
and condition of the parties, since that fear which 
would be insufficient to influence a man in the prime 
of life and of military character might be deemed suf- 
ficient to avoid the contract of a woman or man in the 
decline of life. Evans Poth. Obl. 1, 18. And we think 
the opinion of Mr. Evans expresses the doctrine which 
is now approved by the judicial mind, both of this 
country and of England; that is, that any contract 
produced by actual intimidation ought to be held void 
whether as arising from the result of merely personal 
infirmity, or from circumstances which might produce 
alike effect upon persons of ordinary firmness.’’ See 
also And. Law Dict., p. 388. It has been held by some 
ofthe courts that mere threats of criminal prosecu- 
tion, when neither warrant has been issued nor pro- 
ceedings commenced, do not constitute duress. Bn- 
chanan v. Sahlein, 9 Mo. App. 553; Higgins v. Brown, 
78 Me. 473; Town Council v. Burnett, 34 Ala. 400. And 
by others that a threat of arrest for which there is no 
ground does not constitute duress, as the party could 
not be put infear thereby. Knapp v. Hyde, 60 Barb. 
8; Preston v. Boston, 12 Pick. 12. But these rules 
do not seem to have any regard to the condition of 
the mind of the person acted upon by the threat, or 
to take into consideration tne age, disposition or in- 
tellect of the person so threatened, and leaves the old 
and ignorant, the weak and the timid, at the mercy of 
the bully or the scoundrel who operates upon their 
fears to extort money fromthem. Truly to such an 
action as this the defendant who, without semblance 
of any legal or moral right or claim, has scared money 
out of an old man, cannot well set up any defense of 
the policy of the law that it was the duty of the injured 
party to have resorted to the courts in the first place, 
or withstood the tbreat of being taken there until pro- 
ceedings were actually begun, to defend himself from 
the extortion. Nor is it, in my opinion, the true 
policy of the law to make an arbitrary and unyielding 
Tule in such cases to apply to all alike, without regard 
toage, sex or condition of mind. Weak and cowardly 
people and old and ignorant persons are the ones that 
need the protection of the courts, and they are the 
ones usually operated upon and influenced by threats 
and menaces. This case should have gone to the jury, 
and if they found that the threat of the criminal 
prosecution was made as claimed by plaintiff, and that 
he, on account of his age and ignorance of the law, was 
80 put in fear that his will was overcome and he paid 
the money, not of his own free will, but because of 
the fear that he would be unjustly imprisoned on the 
complaint of Sowle, backed by the testimony of the 
Witnesses he had been confronted with, then the ver- 
dict should have been in his favor for the money so 
paid, with interest. The modern doctrine of duress is 
established where actual or threatened violence or re 
straint contrary to law compels one to enter into or 
ischarge a contract. Bouv. Law Dict. It is duress 


when there is a fear of imprisonment excited by 





threats. Will Eq. Jur. 209. A threat to procure the 
arrest and imprisonment of one’s son under a false and 
criminal charge, and reasonable ground to believe that 
such threat will be executed, probably constitute 
duress. Schultz v. Culbertson, 46 Wis. 313; Meech v. 
Lee, 82 Mich. 274. See also Schultz v. Catlin (Wis. ), 47 
N. W. Rep. 946; Eadie v. Simmons, 26 N. Y.9; Adams 
v. Bank, 116 id. 613; Green v. Scranage, 19 Iowa, 461; 
Taylor v. Jaques, 106 Mass. 291. Mich. Sup. Ct., July 
28, 1891. Cribbs v. Sowle. Opinion by Morse, J 


INSURANCE — ACCIDENT—HUNTING ON SUNDAY — 
VIOLATION OF LAW.—A person who walks from one 
town to another on Sunday, for the purpose of hunt- 
ing, violates the Revised Laws of Vermont, sections 
4315, 4316, which forbid hunting on Sunday, or travell- 
ing on Sunday except from necessity or charity, and 
an injury occasioned by his slipping on frozen ground 
while returning home from hunting on Sunday is not 
covered by an accident insurance policy, exempting 
the company from liability where a “ violation of law” 
is the act, cause or condition, ‘“‘ wholly or partly, di- 
rectly or indirectly,” producing the injury, or where 
the injury is ‘‘ effected by any such act, cause or con- 
dition, or under its influence.’’ The effect of the vio- 
lation of the Sunday law upon a person’s right to re- 
cover for injuries received in the course of such viola- 
tion has generally arisen in cases in which the defend- 
ant sought to escape responsibility for his own tort to 
a traveller or laborer. On this question the decisions 
have not been uniform. Some courts have held that 
the immediate cause of the injury was the travel or 
labor on Sunday, and that the plaintiff could not re- 
cover. Of this class of cases are Day v. Railway Co., 
135 Mass. 113; Cratty v. City of Bangor, 57 Me. 423. 
Other able courts have held that a Sunday traveller or 
laborer, injured by the wrongful act or negligence of 
another, might recover upon the ground that the vio- 
lation of the Sunday law’by the injured party is in the 
nature of a condition rather than an immediate cause 
ofthe injury. To this effect are Baldwin v. Barney, 
12 R. I. 392; Platz v. City of Cohoes, 89 N. Y. 219; Sut- 
ton v. Town of Wauwatosa, 29 Wis. 21. In Johnson v. 
Irasburgh, 47 Vt. 28, the court avoided the line of rea- 
soning adopted in each of these classes of cases, by 
holding that a town was not bound to maintain a safe 
and sufficient highway for unlawful travel on Sunday 
or any other day, and that a person using the highway 
in violation of the Sunday law was there at his own 
risk, there being no duty or liability on the part of the 
town in respect to the highway except that imposed 
by statute. The plaintiffs right of recovery rests 
in contract and notin tort. No act or neglect of the 
defendant caused or contributed to the plaintiff's in- 
jury. Were the reasoning in Baldwin v. Barney, 
supra, to be adopted, it would not avail the plaintiff, 
for if being engaged in the unlawful expedition was 
not the immediate cause of his injury, it was certainly 
the condition causing it. The provision quoted from 
the policy excluded liability from any injury of which 
a violation of the law was the cause or condition pro- 
ducing it. It also expressly provides exemption from 
liability where violation of law is either the proximate 
or remote cause or condition producing the injury. In 
short, it is so drawn as to exempt from liability under 
the reasoning and the holding of the courts in both 
classes of cases cited. The plaintiff contends in argu- 
ment that he was not engaged in hunting at the time 
he received the injury, but was walking home after he 
had been visiting. Were this claim conceded, we do 
not see how it gives plaintiff any better ground for re- 
covery. He was not out simply for open air and gen- 
tle exercise, without any object of business or pleas- 
ure, as in Hamilton v. City of Boston, 14 Allen, 475, 
but was travelling several miles and from town to 
town, on this theory, to make a visit for pleasure. In 
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Cratty v. City of Bangor, supra, the plaintiff was 
travelling on foot on Sunday with other persous to 
make a visit of pleasure to a friend, and it was held 
that he was travelling in violation of a statute prohib- 
iting travelling on Sunday, unless for charity or neces- 
sity. The court further says that “no distinction is 
made between those who travel within town and those 
who travel from town to town.”’ In going from Bur- 
lington to Colchester and back, a distance of twelve or 
fourteen miles, to visit Coates for pleasure, or to hunt, 
the plaintiff was clearly violating the provisions of the 
Revised Laws, section 4315, prohibiting travelling on 
Sunday. Every step he took in making that trip was 
in and of itself a violation of law. In taking one of 
those steps he slipped and was injured. We thiuk it 
would savor too strongly of hair-splitting refinement 
to hold that the injury was not directly caused by the 
violation of the law in travelling. But in this view of 
the case, the exception in the policy exempts the de- 
fendant from liability, whether the travelling is held 
to be the cause or only a condition prodneing injury. 
or influencing it, directly or indirectly. The liability 
to accident must be greatly enhanced in the case of a 
person, who, like the plaintiff, engages in hunting or 
travelling about the country on Sunday, in open vio- 
lation of law, as compared with one who observes the 
law. The defendant has a right to say that it would 
not assume such increased risk. Vt. Sup. Ct., April 
14, 1891. Duran v. Standard Life & Acc. Ins. Co. 
Opinion by Thompson, J. 


INSURANCE — LIFE — LIABILITY — DEATH FROM IN- 
HALING GAs.—Under an insurance policy which ex- 
empts the company from liability in case of death 
caused by inhaling gas, recovery cannot be had in case 
of death caused by the inhalation of illuminating gas, 
where it is uncertain whether the death was result of 
an accident or of suicide. There was no visible sign of 
violence or external injury on his body. The proof 
shows that when found dead he was lying upon his 
side in his bed, as if asleep, with no distortion of limb 
or features, or other evidence of violence, pain or suf- 
fering. Piaintiff relies for recovery entirely on Paul 
v. Insurance Co., 112 N. Y. 472, where, under a policy 
precisely like this in its terms, the court held that the 
defendant, “in expressing its intention not to be lia- 
ble for death from inhaling of gas, can only be under- 
stood to mean a voluntary and intelligent act by the 
insured, and not an involuntary and unconscious act. 
Read in that sense, and in the light of the context, 
these words may be interpreted as having reference to 
medical or surgical treatment in which, ex vi termini, 
would be included the dentist’s work, or to a suicidal 
purpose."’ The reasoning by which that court reached 
its conclusion is not satisfactory to my mind. The 
language of the policy is so clear as to require no con- 
struction. The words are unequivocal that the defend- 
ant does not insure against death caused by inhaling 
gas. There is nothing in the terms of the policy inti- 
mating or suggesting that the inhalation of gas must 
be voluntary or involuntary in order to exempt de- 
fendant from liability. That the defendant had the 
right to so limit its liability there can be no doubt. 
All the plaintiff's rights in this action arise under the 
policy. It constitutes the only relation between the 
parties. If the policy does not, by the fair and natural 
import of its words, give aright of action under the 
facts, then the plaintiff has no right of action. It seems 
to me that the clause under which defendant claims 
exemption from liability was expressly adopted be- 
cause of the impossibility, in most cases of death by 
the inhalation of gas, to decide whether the death was 
occasioned by the inhalation of gas with suicidal in- 
tent or whether it occurred accidently. U.S. Cire. 


Ct., N. D. Ill., June 22,1891. Richardson v. Travellers’ 
Ins. Co. Opinion by Blodgett, J. 46 Fed. Rep. 843. 





MASTER AND SERVANT—INJURY TO EMPLOYEE—Coy. 
TRIBUTORY NEGLIGENCE.— Plaintiff was injured while 
coupling an engine to acar because there was not suf. 
ficient space for his body between them. The draw. 
bars of the engine and of the car were unusually short, 
leaving a space of only about ten inches between the 
end of the car and of the engine when the draw-bars 
came together, whereas the usual space is from twenty. 
four to thirty inches. It appearing that plaintift 
was injured in consequence of his failure to obey the 
rule of defendant that be must examine so as to know 
the kind and condition of the coupling apparatus, the 
rule giving him sufficient time to make such examina- 
tion in all cases, held, that he could not recover. It 
would be contrary to sound policy tu suffer the master 
to exonerate himself from liability in all cases, even 
by agreement with the servant. But thereare defects 
resulting from the careless performance of the mas- 
ter’s duties, so patent that it is very reasonable for the 
master to charge an employee with the duty of discoy- 
ering such defects at his peril. Even in the absence of 
any regulation, the servant is often held accountable 
for his failure to guard against such defects. In this 
case the regulation but augmented this obligation. It 
called the servant’s attention to the fact that the very 
difficulty which occasioned the injury sometimes ex- 
isted. It notified him that the coupling apparatus of 
cars and engines were not uniform in size; this em- 
braces differences in length. It apprised him of the 
dangers of the work; enjoined upon him the duty of 
examining so as to know the kind and condition of 
the draw-heads, draw-bars, links and coupling appa- 
ratus; prohibited him from placing in the train any 
car with a defective coupling; and that the rule might 
be faithfully obeyed by the servant, it explicitly 
granted to him ample time to observe its behests. The 
language is unmistakable: ‘Sufficient time is allowed 
and may be taken by employees in all cases to make 
the examination required.’’ It was insisted at the bar 
of this court that this rule was not ordained in good 
faith; that it was never expected that an employee 
would observe it, and that any servant who took suffi- 
cient time to follow and obey its requirements must 
inevitably look for discharge. Ou what principle this 
court is asked to attribute a Machiavellian policy to 
the defendant, we are at a loss to determine; and 
should we find that only grasping self-interest without 
one touch of humanity was the motive for this rule, 
still we must adjudge that its grant of sufficient time to 
make the examination enjoined was written in good 
faith, when the rule receives, as we believe it was the 
purpose of the defendant that it should receive, a rea- 
sonable construction. In the light of such an inter- 
pretation of it, it is obvious that the use of this time 
by the servant will not seriously discommode the mas- 
ter or delay the shipment of its freight. And on the 
other hand, the master has a deep interest in the 
safety of the servant, for no matter how perfect the 
former’s defense to a claim for damage, the making of 
that defense is always attended with expense. Una- 
dulterated selfishness would prompt the adoption ofa 
regulation, the observance of which would save such 
expense, while not materially reducing the servant’s 
efficiency or affecting the volume of work he can per- 
form. It is without force to assert that the master 
would discharge an employee who would take the nec- 
essary time to make the required examination. Should 
he discharge the servant before his term of employ- 
ment had expired, fur no other reason, the law would 
give the servant redress; and if no time of employ- 
ment is prescribed, it is the master’s legal right, as it 
is the legal right of the employee, to terminate the re- 
lation at any time, without any excuse at all, or for 
any reason, however unjustifiable in ethics. We would 
not however be understood as asserting that the mas- 
ter could insist upon a rule when the master’s conduct 








i 


a ot oe Ode tee hie a Se “Se 








CON- 
hile 
suf. 


‘aw. 


ort, 
the 


aty- 
ntiff 


10W 


the 
dae 


ven 


Lal 


~~ Fc rr wes See eS hCUm;e 


y= F 








THE ALBANY LAW JOURNAL. 319 

















oie . . 
in the discharge of its employees, or in any other man- 


ner, indicated a purpose not to accord to the latter the 
necessary time without which the master’s command 
to the exercise of a higher degree of care could not be 
obeyed. Its actions must not belie its words. This 
record discloses no such condition of affairs. Neither 
the plaintiff nor any other employee of the defendant 
has been discharged, or threatened with discharge, be- 
cause he sought in good faith to comply with this reg- 
ulation, and tcok the necessary time for that purpose. 
Nor are we confronted with the difficult question as 
to the rights of the plaintiff, had some one in superior 
authority commanded a disregard of the rule; neither 
was the press of business such that a full observance of 
its behests was not practicable. There was no exi- 
gency. The plaintiff, with the defects in full view — 
one immediately beneath his gaze, and one before his 
eyes only a short distance away—moved slowly toward 
his fate, oblivious of danger, because, as he conceded, 
he took no precautions to discover an open peril. He 
seeks to excuse his omission to examine the length of 
the draw-bar by his statement, upon which the ver- 
dict of the jury has set the seal of truth, that he was 
engaged in looking for a pin with which to make the 
coupling. The pin could have been found as well after 
he had observed the defendant’s rule, that he must ex- 
amine to ascertain whether there was any danger from 
the size of the draw-bars of the engine and of the car. 
The same argument would exonerate him from blame 
had the coupling apparatus and the dead-woods been 
entirely wanting. The defects were patent; the dif- 
ference between the combined lengths of these draw- 
bars and the combined lengths of those in or- 
dinary use was fourteen to twenty inches. The ratio 
was about ten to thirty. One was directly beneath 
his gaze; the other was almost directly before his eyes. 
There was time for inspection while the engine was 
moving slowly backward. Further time might have 
been taken if necessary, under the rule. To fail to 
discover, under these circumstances, that these draw- 
bars were only about one-third the usual length, must 
be negligence, particularly in view of the express 
warning contained in the rule, the injunction to ex- 
amine soas to know the kind and condition of the 
coupling apparatus, and the granting of sufficient time 
for that purpose. When warned of the danger gener- 
ally, and afforded time to pause and examine whether 
it existed in the particular case, the servant may not, 
with thoughtless imprudence, rush headlong upon 
peril at the expense of his master. Said the court in 
Karrer v. Railroad Co., 76 Mich. 400, after quoting a 
regulation of the defendant very similar to the one in 
the case at bar: “‘lt was plaintiff's duty to examine 
into the coupling arrangements of both cars before he 
attempted to couple them, and as they were only arod 
apart at most before he started the train back, and as 
he says the defect was visible at once to any one look- 
ing, one or two seconds would have furnished all the 
time needed to satisfy himself had he been acting un- 
der any one else’s orders; but as he had personal di- 
rection of the engineer’s movemeuts and could move 
when he pleased, the case, as he presents it, was an 
aggravated one, of the grossest carelessness, for which 
he, and no one else, was responsible.” Said the court 
in Darracutts v. Railroad Co. (Va.), 2S. E. Rep. 511, 
514: “At all events, the evidence shows that the dan- 
gerous condition of the coupling was obvious, and that 
the plaintiff, in violation of the rules of the company, 
voluntarily put himself in a position of danger, in con- 
sequence of which he was injured. Under these cir- 
cumstances, in the eye of the law, he was the author of 
his own misfortune; that is to say, his negligence, or 
what is the same thing, his failure to use reasonable 
and proper care and caution was the proximate cause 
of the injury complained of. The action is not there- 
fore maintainable.”? In Railroad Co. v. Smithson, 45 





Mich. 212, there was no rule giving warning, enjoining 
examination and according sufficient time for that 
purpose; and yet 1t was held fatal to recovery that the 
plaintiff, a brakeman, had failed to notice that there 
were double dead-wovods on the cars he was coupling, 
instead of a single dead-wood on each, it being con- 
tended that it was negligence for the defendant to re- 
ceive and transport cars equipped with double dead- 
woods. Said Judge Cooley: “If therefore a switch- 
man were to declare that he had attempted to couple the 
double dead-woods without noticing how they differed 
from the cars of defendant, the conclusion would be 
inevitable that he had gone heedlessly in the perform- 
ance of a duty requiring great care, and that he had 
not allowed his eyes to inform him what was before 
him. * * * The best notice is that which a man must 
of necessity see, and which cannot confuse or mislead 
him. He needs no printed placard to announce a 
precipice when he stands before it.’ In a similar case, 
Hathaway v. Railroad Co. (Mich.), 16 N. W. Rep. 634, 
the court said: “In this case the danger consisted in 
the brakeman being caught between the two dead- 
woods as they came together. The dead-woods were 
iv plain sight. They were really the most prominent 
objects on the end of the cars. The plaintiff bad a 
full opportunity of examining the one by which he 
stood some moments before the cars came together. 
Its size, shape and the location of the draw-bar were 
before him. He had only to look at it to be informed 
of any peril surrounding it. The moving car, ata dis- 
tance of twenty feet, with its dead-wood and draw- 
bar in plain view, slowly approached the one where 
the plaintiff was standing. It does not appear that 
there was any hurry about the business. How could 
the plaintiff have been better warned? Certainly he 
knew the car was coming and could see the dead- 
woods and draw-bar thereon as well as if he had made 
the coupling a thousand times before. He could not 
fail to see it if he looked at all. See also Kelly v. Rail- 
road Co., 21 Am. & Eng. R. Cas. 633; Railway Co. v. 
Black, 88 [ll. 112; Brewer v. Railroad Co. (Mich.), 23 
N. W. Rep. 440; Railroad Co. v. Rice (Ark.), 11S. W. 
Rep. 699. In several of the cases referred to the mas- 
ter had not, as in the case at bar, imposed upon the 
servant the duty of extra care, nor had he expressly 
granted to him sufficient time to enable him to exam- 
ine the coupling apparatus before making the coup- 
ling. N. D. Sup. Ct., July 27, 1891. Bennett 7. North- 
ern Pac. R. Co. Opinion by Corliss, C. J. 


SLANDER — PRIVILEGE — MEETING OF POOR LAW 
GUARDIANS.—Ata meeting of a board of poor law guar- 
dians certain defamatory statements were made by 
a member of the board concerning a former clerk 
of the board. ‘The meeting was open to the public in 
accordance with the general practice of the board, and 
some persons other than guardians were present. Held, 
that his statements, in the absence of malice, were 
privileged, and that that privilege was not taken away 
by the presence of persons having no interest in the 
matter, and not having been brought there by any ac- 
tion of the individual member, but by the action of 
the whole board. If these words had been spoken ata 
meeting at which guardians only were present, it is 
not disputed that the occasion would have been privi- 
leged. What is relied on by the plaintiff is, that there 
were other people than guardians present. It was 
not shown whether or not those other persons were 
rate payers.. It has been asserted that, even if they 
were rate payers, their presence would prevent the oc- 
casion from being a privileged one. Rate payers would 
be parties interested in the matter, and I cannot sup- 
pose that their presence would take away the privi- 
lege. But then it is said that those other persons may 
not have been rate payers, and that some of them were 
reporters. Suppose a person, whose duty it is to make 
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a statement defamatory of another to persons having 
an interest in the subject-matter, calls in, beside those 
persons who are interested, other persons who have no 
interest, I should be inclined to say that it was not 
less his duty to make the statement, but that his call- 
ing in other persons might be evidence of malice. In 
the present case however it must be assumed that the 
defendant did not call in the reporters. What then 
was his position? He did not call them in, but they 
being there he did not order them out before he made 
his statement. It must be assumed that they were 
there by permission of his brother guardians, over 
whose acts he had no control. Was his duty to speak 
the words he did taken away by the presence of per- 
sons who were present at the instance of the whole 
body of guardians, over whose actious he had no con- 
trol? He could not prevent the reporters being pres- 
ent. Therefore the occasion being prima facie privi- 
leged, the privilege was not taken away by the pres- 
ence of such people under such circumstances. As to 
the case of Williamson v. Freer, &. R., 9 C. P. 393, 
which was aruling of my own, that was wholly differ- 
ent to the present case. In that case the defendant, 
the plaintiff's master, sent a telegram to the plaintiff's 
father in which he charged her with felony. I should 
not have had a doubt that, if he had written a letter to 
the plaintiff's father or mother making the same 
charge, that would have been privileged. But he in 
fact made the charge to other people besides the father 
and mother, at a different time and in a different way. 
At the time of sending off the telegram he must nec- 
essarily have published the charge to the telegraph 
clerks. That isa very different thing to saying the 
words to the father and mother, even in the presence 
of other people. Ifa man sends aclosed letter, con- 
taining charges that would be defamatory if sent toa 
third person, to the person attacked, there is no publi- 
cation of the defamatory matter; but if he sends the 
same words to the same person on a post-card,that isa 
publication to the post-office clerks. Then a question 
has also arisen as to whether the newspapers may pub- 
lish defamatory matter that has been spoken on a 
privileged occasion. Take, for instance, a report of 
proceedings in a court of justice, where what is said is 
privileged at the time. Although the words are privi- 
leged when they are spoken, are they also privileged 
when they appear in the newspaper report? Yes, be- 
cause it is forthe public interest that proceedings ina 
court of justice should be published. The same rule 
applies as to what is said in the House of Commons. 
So in other cases, wherever it is for the benefit of the 
public that words which were privileged when they 
were spoken should be published in the newspapers, 
the original privilege is extended to such publication. 
Whenever, on the other hand, such publication is not 
for the public interest, although the words were privi- 
leged at the time and place when and in respect of the 
persons to whom they were published, the publication 
of them by the newspapers is not a publication ona 
privileged occasion. That is the meaning of the case 
in the Exchequer Chamber (Purcell v. Sowler, 2 C. P. 
Div. 215) that was much relied upon by counsel for the 
plaintiff. It is true that Cockburn, C. J., says inci- 
dentally that it would have been better if reporters 
had not been present when the words were spoken, but 
he does not suggest that their presence took away the 
privilege from that occasion. I am therefore of opin 
ion that the ruling of the learned judge that the occa- 
sion on which these words were spoken was privileged 
was right, that in the absence of malice the defendant 
was consequently entitled to judgment, and that this 
appeal should be dismissed. Hannen and Fry, L. J., 
concurring. Court of Appeal, Jan. 14, 1891. Pit- 
tard vy. Oliver. Opinion by Lord Esher, M. R. 64 L. 
T. Rep. (N. S.) 788. 
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HOMER A. NELSON—PROPOSED PRESENTA. 
TION OF HIS PORTRAIT TO THE STATE 
BAR ASSOCIATION. 

= members of the Dutchess county bar propose to 

present a fine portrait of the late Homer A. Nel. 
sun to the New York State Bar Association at its next 
annual meeting, to be held inthis city January 21, » 
and 23 next. Mr. Nelson was a lawyer of learning, sa- 
gacity and integrity, acute and earnest, with elevated 
conceptions of justice and right, distinguished alike 
as a lawyer and civilian. He was one of the founders 
of the State Bar Association, and always actively in. 
terested in its prosperity. At the time of his death he 
was chairman of its committee on grievances. 

The presentation of his portrait to the State Bar 
Association by the members of a bar of the high 
standard for learning, thoroughness and precision 
which distinguishes the Dutchess county bar will be a 
graceful and honorable tribute to the memory of one 
of its most eminent members, who also took a high 
rank at the bar of the city of New York, and who was 
elected secretary of State by the people. 

The general committee charged with the duty of 
making arrangements for the next annual meeting of 
the association are determined that it shall exceed all 
previous meetings in brilliance and interest. A jurist 
of the highest national reputation will deliver the an- 
nual address. A large number of members have been 
added to the roll of the association since the late an- 
nual meeting, and the names of fifteen candidates are 
now before the executive committee to be passed upon 
for membership.—Albany Times. 4 





NOTES. 


HE case of Mark Hopkins, the man who made the 
millious now contested for by Searles, his wife's 
second husband, and au adopted son, is thought by the 
New York Sun to illustrate the old proverb that “no 
one knows for whom he is working.’’ On the contrary 
it seems to point very clearly for whom the men who 
pile up great fortunes are working. They can always 
reflect that, if they make the accum ulated wealth big 
enough to fight over, they are working to enrich the 
legal profession.— Pittsburg Dispatch. 


Inhabitants of Seattle, Wash., witnessed a unique 
sight on the diamond recently. It was a base ball game 
between disciples of Blackstone’s art and disciples of 
Christ. The ministers of the Gospel, arrayed in uni- 
form, wielding the willow in an enviable manner, and 
the legal lights disputed all the decisions with the most 
forcible verbal arguments which they could command. 
Bishop Brown emulated Tim Keefe, and allowed only 
forty-two hits to be made off his delivery. His para- 
bolic curves were solved with greater ease than his 
pulpit orations, and they were batted all over. The 
lawyers went around the bases in the first inning ina 
manner to suggest that Jay Gould’s will was to be pro- 
bated at the home plate, and secured the unlucky thir- 
teen. A dirge was then rendered for the “ pastors” 
but they turned the tables and tied the score in the 
fifth inning. Both nines were tired and threw up the 
sponge with the follow ing score to their credit: 


R. H. E. 
SRIINORRRs 0 occ cccccccccccces 03 0 812—18 43 17 
BEE kbc 0cdcccdndecdesees 13 1 3 1 O—18 42 21 
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CURRENT TOPICS. 


E are quite reconciled to the existence of the 
“West Reporter system” when it gives us a 
case like Hillis v. Newbrough, 27 Pac. Rep. 490. This 
was an action in the Supreme Court of New Mexico 
for fraud and deceit by means of which the plain- 
tiff was induced to join himself unto the defendant 
cranks as a member of a body of religious commu- 
nists and lunatics styling themselves ‘‘ Faithists.” 
Judge Freeman in the opinion indulges in some 
very irresistible pleasantry. The case arose on de- 
murrer to the “unique and weird complaint,” of 
which the Judge says: 

“The most that can be gathered from the declara- 
tion is that the defendants had conceived some Uto- 
pian scheme for the amelioration of all the ills, both 
temporal and spiritual, to which human flesh and soul 
are heir; had located their new Arcadia near the 
shores of the Rio Grande, in the county of Dona Ana, 
in the valley of the Mesilla; had christened this new- 
found Vale of Tempe the ‘Land of Shalam;’ had 
sent forth their siren notes, which sweeter and more 
seductive than the music that led the intrepid Odys- 
seus to the Isle of Calypso, reached the ears of the 
plaintiff at his far-off home in Georgia, and induced 
him to ‘consecrate his life and labors and all his 
worldly effects to this new gospel of Oahspe.’”’ 

“Oahspe ” is the title of the Faithists’ holy book, 
which gives a remarkable account of the origin of 
the Christian Bible. Looeamong, or Kriste, hav- 
ing captured sundry opposing gods and cast them 
into hell, convened a council to adopt a code. Ac- 
cording to Judge Freeman’s account, ‘‘ having 
adopted a platform—that is, agreed upon a Bible— 
they proceeded to ballot for a god.” There were 
thirty-seven candidates, including Vulcan, Jupiter, 
Minerva and Kriste, and alot of small gods “ whose 
names are not given, and therefore there is nothing 
in the record to support the contention of the coun- 
sel that the list includes the names of Bob Ingersoll 
and Phoebe Cousins.” The balloting having lasted 
ayear and five months—showing the superiority of 
modern ‘‘machine” methods—Kriste proposed to 
leave it to his angels. ‘‘ The convention, worn out 
with speech-making and balloting, readily accepted 
this plan,” and Kriste was chosen, “and on motion 
his selection was made unanimous.” At this point 
the judge says: 

“We think this part of the exhibit ought to have been 
excluded from the jury, because it is an attack in a 
collateral way on the title of this man Looeamong, who 
isnot a party to this proceeding, showing that he had 
not only packed the convention (council) with his 
friends, but had surrounded the place of meeting with 
his hosts, ‘a thousand angels deep on every side;’ 
thus violating that principle of our laws which forbids 
the use of troops at the polls.” 

Among other institutions, the Faithists had a 
“Faithist Country Store,” ‘‘that did well as long 

Vou. 44 — No. 17. 








as it | kept on hand a good stock of faith.” “ This 


society of Faithists ” continues the judge, 


“while communistic in theory, agrarian in habits and 
vegetarian in diet, was not altogether void of senti- 
mentality nor indifferent to the Muses. One of the 
fair members of the society, inspired by the poetic sur- 
roundings of this fair Land of Shalam, composed some 
beautiful lines that are incorporated into the record 
on page 62. They areas follows: 
‘ For all things are held in common, 
Hooray! Hooray! 

Thus every thing belongs to all, 

And peace abounds in Shalam; 

Away, away, away out West in Shalam!’ 
The authoress of these beautiful and touching lines is 
Nellie Jones, a member of the society. She is not 
made a party to this action however, and therefore no 
judgment can be rendered against her. The lines were 
by direction of one of appellants, Dr. Newbrough, sung 
to the air of Dixie. We cannot give our assent how- 
ever to the views of the able counsel for theappellee, 
that causing these lines to be sung to the air or ‘tune 
of Dixie’ was of itself such an act of disloyalty as to 
entitle the plaintiff to a verdict. The writer of this 
opinion, like the appellee, is himself a native of the 
land of Dixie, that 


‘ Fair land of flowers, 
And flowery land of the fair.’ 
—And as he reads these lines of Nellie Jones, memory 
carries him back to the days of his boyhood, and to 
the land of the ‘magnolia and the mocking-bird.’ 

O, glorious Land of Shalam! O, beautiful Church of 
Tae! When the appellants, the appellee Ada Sweet, 
and Nellie Jones, aforesaid, formed their inner circle, 
and like the morning stars sang together, it matters 
not whether they kept step to the martial strains of 
Dixie or declined their voices to the softer melody of 
Little Annie Rooney, the appellee became forever es- 
topped from setting up a claim for work and labor 
done; nor can he be heard to say that ‘he has suffered 
great anguish of mind in consequence of the dishonor 
and humiliation brought on himself and children by 
reason of his connection with said defendant’s com- 
munity.’ His joining in the exercises aforesaid con- 
stitute a clear case of estoppel in Tae. 

“There isanother reason however why this act of 
disloyalty on the part of the appellants should not 
prejudice them; and that is that the plaintiff himself 
joined in the chorus when the ‘tune of Dixie’ was 
sung. On page 109 of the record appears the follow- 
ing, the plaintiff himself being upon the witness stand : 
‘Question. Youall sang this with a good deal of lusti- 
ness? Answer. No, sir; we sang to the tune of Dixie. 
Q. All joined in the chorus? A. Yes, sir; all that 
could.’ Pretermitting any expression of opinion as to 
whether it would, under apy circumstances, be com- 
petent to allege and prove in this court that the ode of 
Shalam had been sung to the tune of Dixie, it is in proof, 
as we have seen, that the parties were in pari delicto, 
and therefore neither can avail himself of the other’s 
wrong.”’ 

This is certainly sound law and very ‘‘ exquisite 
fooling,” in which, we suspect, counsel also took a 
hand. This precious band of idiots had a geo- 
graphical nomenclature of great affluence. We 
have only room in this number of the Journat for 
a few of their most expressive names, such as Him- 
alawowoaganapapa, Yublahahcolaesavaganawakka, 
EEughehabakax, Geobiathhaganeganewohwoh, So- 
nogallakaxkax, Thuazhoogallakhoomma, Powafuc- 
hswowitchahavagganeabba, Anemoosagoochakakf- 
uela. Of ‘the queen, Minneganewashaka, with the 
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yellow hair, long hanging down,” the judge re- 
marks: “This unquestionably refers to Chicago.” 
Of course Mr. Freeman must include this remark- 
able case in the American State Reports, and we are 
quite ready—for a consideration—to write a note 
for it, in his exhaustive and admirable manner, giv- 
ing a history of all the Utopias and communistic 
communities that were ever planned or ever ex- 
isted, from the earliest ages down to Brook Farm, 
accompanied by comprehensive statistics of the lead- 
ing and most influential lunatic asylums in this 
country. 


The Western Law Times is a law journal, edited 
by Archer Martin, and published at Winnipeg, Can- 
ada, once a month, to the extent of twenty pages, 
for which, with a few additional pages of alleged 
‘* reports,” it asks $5 a year. Giving so little in 
quantity, it ought to make up in quality, but its 
quality may be judged by the following bit of criti- 
cism of what, in reference to this journal, it is 
pleased to term ‘‘the vagaries of our Yankee 
friend:” “But remember that this is the same 
scribe who calmly announces in his journal that the 
Supreme Court of the United States is ‘the great- 
est tribunal in the world’ to the utter extinction of 
the Privy Council, and that Lincoln’s Gettysburg 
oration is ‘as immortal as our language, and with- 
out a rival since Pericles!’ Let us draw the veil. 
Ye gods, to think that all these are but as nothings 
to the fearful jingle of the poetry he published 
with his said ‘impressions!’” The editor also 
speaks of the “star-spangled snobbery of Central 
Park.” In the same number he publishes some 
rhymes on the baccarat case which seem to us fully 
as bad as any that we have ever perpetrated. We 
should think that his patrons would be glad that 
his paper comes only twelve times a year and that 
there is so little of it. Somebody having suggested 
to Sidney Smith that he ought to have some deer in 
his paddock, he fastened stags’ antlers on the heads 
of his two donkeys. When we see this pseudo 
Manitoba moose peering solemnly at us over the 
Canadian boundary fence, we might be impressed 
were it not his speech bewrays him. If he keeps 
on with this sort of stuff he will probably uninten- 
tionally realize the announcement quoted from 
Magna Charta on his cover, “ We will sell to no 
man.” Insatiate Archer, let this once suffice. Now 
just one word of neighborly advice to these Scotch, 
Canadian and other outlandish periodicals that 
seem so much concerned about this journal. This 
journal has never criticised their methods of edit- 
ing, but has always minded its own business. If 
these critics would pay a little more attention to 
editing their own periodicals, and a little less to 
editing this journal, they mind find it to their ac- 
count. If we insert matter that seems to them out 
of place ina law journal, by the same reasoning 
their criticisms on it must be out of place in their 
own. These clever gentry should remember the 
common fate of the lawyer who tries the opposing 
lawyer, and not his own case. This journal pub- 
lishes more serious, solid and useful information of 





a strictly legal character in one week than they do 
inamonth. Where those journals are cited once 
by lawyers or courts—if they ever are cited—this 
journal is cited a hundred times. We suppose 
that where such petty provincial pamphlets are 
read or referred to by one lawyer, this journal ig 
read by twenty—read and not merely referred to, 
And we suppose that this journal has never proved 
any less interesting or influential because of a little 
attention to ‘what the Central, in one of its scarce 
editorials, is pleased to satirize as ‘‘high literary 
art.” 


Statistics are very disturbing things. They have 
done a great deal to unsettle some of the traditions 
about divorce in this country, and they are doing a 
good deal to unsettle some common notions about 
the causes of crimes and the character of those who 
commit them. The St. Paul Globe says: 


“The most accepted and substantial theories are lia- 
ble to be disturbed if the queer people who are always 
trying their hand at statistics havea chance. Forin- 
stance, Mr. Morrison, one of the prison governors in 
England, has been spending a good deal of time and 
labor compiling and analyzing the data furnished in 
the reports of the British prison commissioners for the 
past five years. They are extensive and varied enough 
to afford conclusions of a general character. In the 
main, they may apply as well tothe United States as 
to England and Wales. The prevalent theory has 
been that crimes, and especially those involving prop- 
erty, are mainly committed by persons in need and 
without employment. As there are more of these in 
winter than summer, it has been the impression 
that crimes are most numerous in the cold season. The 
figures adduced show that not to be the fact. The jails 
have the smallest number of inmates in February, and 
the increase is constant to October, when the reduc- 
tion commences. Then the relentless figures are made 
to show that more than half of the crimes were com- 
mitted by those who had employment and were cred- 
ited with industrious habits. Only two per cent 
are charged to the habitually criminal classes, and 
not more to those impelled by want; nor was it found 
that education led notably to the paths of rectitude. 
It was not so common among the petty and vulgar 
criminals, but the men who operated in banks, count- 
ing houses, as trustees of estates, and in places of re- 
sponsibility, among men whose education had enabled 
them to pursue criminal ways with more dignity and 
adroitness. Training and mental development in- 
crease the capacity for crime. But the fact most note- 
worthy in these investigations was that the poorer 
classes are given more of the criminal record than be- 
longs to them. This will no doubt be found equally 
the fact in this country as in England.” 


It does not appear that the Globe has any warrant 
for calling this statistician ‘‘ queer.” His statistics 
seem ‘‘ queer,” but that is not his fault. We should 
free our minds of cant on this subject, as well as on 
all others, and if our pre-conceived opinions and be- 
liefs are shown to be unfounded or doubtful, we 
should thank the statistician who corrects or modi- 
fies them. If industry, education, physical com- 
fort and pecuniary ease do not absolutely prevent 
men from committing crime, it cannot hurt us any 
to know it, although it will probably not result in 
counselling idleness or abolishing common schools 
or recommending insufficient clothing and food. 
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But statistics sometimes induce vagaries, and doubt- 
Jess, for example, we shall now find the clergy in- 
sisting that there is more crime in summer than in 
winter because so many of the churches are closed 
inthe hot weather. The disclosure of these sta- 
tistics about the effect of education in preventing 
crime is by no means unparalleled ; it has been made 


in this country. 


The traveller in Europe is frequently annoyed by 
the sight of shabby shops and houses clustered 
around and against the base of great and magnifi- 
cent cathedrals, disfiguring their proportions and 
obscuring their light. In a measure the same effect 
is produced on the mind by the cumbrous annota- 
tions of a classic legal text-book. In the course of 
years such mere illustrations overwhelm the text 
and greatly confuse and retard the readers, It isa 
delicate question to decide when an annotator may 
discreetly incorporate his amplifications with the 


original text, but there comes atime when it is wise 


to doit in the case of most text-books, preserving 
of course an easily-observable distinction between 
the original text and the editorial accretions. There 
isno worthier or more celebrated text-book in the 
country than Sedgwick on Damages, and this work 
has long suffered from a cumbrous and inconvenient 
addition of foot-notes, and stood in need of discreet 
incorporation. This work has been well done in 
the eighth edition by Messrs, Arthur G. Sedgwick 
and Joseph H. Beale, Jr., the result being a work 
of three volumes, published this year by Baker, 
Voorhis & Co. of New York. The new edition con- 
tains large additions of subjects to the original 
work,and gives the latest word on this important 
branch of the law, which is one that never is sta- 
tionary, but is constantly receiving fresh interpreta- 
tion. Save for Sutherland’s treatise, this work is 
without a rival as an original American production, 
and there can be no hesitation in saying that the 
editorial labor on the present issue was sorely 
needed and has been performed in a very commend- 
ablemanner. As the original treatise was one of 
our oldest and most useful legal acquaintances, we 
have watched its successors with a great deal of in- 
terest, and have examined the present edition with 
more than usual care and deliberation, and we fully 
believe that what has been done in this instance 
should be done in the case of several other cele- 
brated text-books, which are now suffering from a 
top-heaviness in the foot-notes—let the Hibernicism 
be pardoned. 


——_——_>__——. 


NOTES OF CASES. 


N Garner v. State, Florida Supreme Court, it was 
said: ‘‘ The court charged the jury that ‘ volun- 
tary intoxication or drunkenness is no excuse for 
crime committed under its influence, nor is any state 
of mind resulting from drunkenness, short of actual 
insanity or loss of reason, any excuse for a criminal 
act. If a person is sober enough to form the in- 
tention to shoot another (and actually does shoot 








and kill him without justification or excuse there- 
for), then the law presumes that such a person is 
sober enough to form a premeditated design to kill 
the person shot, and in such case he is criminally 
liable for his acts. One who commits a criminal 
act, under the influence of passion or revenge which 
may temporarily dethrone his reason, cannot be 
shielded from the consequences of his act by show- 
ing that at the time the crime was committed, he 
was under the influence of intoxicants taken volun- 
tarily by him.’ * * * It is true that voluntary 
intoxication, as distinguished from a state of fixed 
or settled frenzy or insanity, either permanent, or, 
as in case of delirium tremens, intermittent, does 
not excuse a homicide, or any other act which, but 
for such intoxication, would be criminal, though 
the immediate effect of the intoxication be to render 
its subject unconscious, for the time, of what he is 
doing, or temporarily insane; or, in other words, it 
does not relieve of its criminal character an act 
which, committed under the same circumstances, 
omitting the immediate obliviousness, or insanity 
produced by such intoxication, would be a crime in 
the eyes of the law. This is the general rule appli- 
cable wherever the voluntary doing of the wrongful 
act itself constitutes the crime, or a particular or 
specific intent is not an essential or constituent ele- 
ment of the offense; and in all such cases a person 
who is at the time of the commission of the act un- 
conscious or insane, as the immediate consequence 
of voluntary intoxication, is liable in the same man- 
ner, and to the same degree, that he would be if 
sober. Whenever however a specific or particu- 
lar intent is an essential or constituent element of 
the offense, intoxication, though voluntary, becomes 
a matter for consideration, or is relevant evidence, 
with reference to the capacity or ability of the 
accused to form or entertain the particular intent, 
or upon the question whether the accused was in 
such a condition of mind as to form a premeditated 
design. Where a party is too drunk to entertain 
or be capable of forming the essential particular in- 
tent, such intent can, of course, not exist, and no 
offense, of which such intent isa necessary ingre- 
dient, can be perpetrated. ‘ Drunkenness,’ says 
Mr. Bishop (§ 409, Crim. Law), ‘ does not incapaci- 
tate one to commit either murder or manslaughter 
at the common law, because, to constitute either, 
the specific intent to iake life need not exist, but 
generally malevolence is sufficient. But where mur- 
der is divided by statute into two degrees, and to 
constitute it in the first degree there must be the 
specific intent to take life, this specific intent does 
not in fact exist; and the murder is not in this de- 
gree where one, not meaning to commit a homicide, 
becomes so drunk as to be incapable of intending 
to do it, and then, in this condition, kills a man. 
In such case the courts hold that the offense of 
murder is only in the second degree.’ Of course, if 
one, ‘meaning to commit a homicide,’ becomes in- 
toxicated voluntarily, thus ‘to nerve himself up for 
the occasion,’ as it is often expressed, and as may be 
done, intoxication will not have any effect upon the 
act and intent thus carried out. Where a premedi- 
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tuted design to effect the death of the person killed, 
or of some human being, is essential to the offense 
of murder in the first degree, which it is in this 
State, drunkenness or intoxication, though volun- 
tary, is relative evidence to be considered by the 
jury as affecting the capacity of the accused, at the 
time of the killing, to form a premeditated design 
to effect the death of the person killed or any 
human being. If a jury find from the evidence 
that the defendant was at the time of the kill- 
ing so much intoxicated as to be incapable of 
forming a premeditated design, or of deliberating 
sufficiently to form such a design, to take the life 
of the deceased or any human being (Savage v. 
State, 18 Fla. 909), and yet that but for this inca- 
pacity the defendant would be guilty of murder in 
the first degree, they cannot find him guilty of mur- 
der in the first degree, because such premeditation 
is as essential to the offense of murder in the first 
degree as any other element of it. 1 Bish. Crim. 
Law, §§ 400, 401, 406, 408, 409; 1 Whart. Crim. 
Law, §§ 48 55; Shannahan v. Com., 8 Bush, 464; 
Boswell’ s Case, 20 Gratt. 860; Jones v. Com., 75 Penn. 
St. 403; Pirtle v. State, 9 Humph. 663; Lancaster 
v. State, 2 Lea, 575; Cartwright v. State, 8 id. 
377; Hopt v. People, 104 U.S. 631; State v. Donovan, 
61 Iowa, 369; Wood v. State, 34 Ark. 341; State v. 
Bell, 29 Iowa, 816; U. S. v. Roudenbush, 1 Baldw. 
514; Scott v. State, 12 Tex. App. 31; Roberts v. 
People, 19 Mich. 401; People v. Cummins, 47 id. 
334; 11 N. W. Rep. 184; State v. Welch, 21 Minn. 
22; Kelly v. State, 3 Smedes & M. 518; Wenz v. 
State, 1 Tex. App. 36; Keenan v. Com., 44 Penn. St. 
55; State v. McCants, 1 Speer, 384; Tidwell v. State, 
70 Ala. 33; State v. Johnson, 41 Conn. 585; Cross v. 
State, 55 Wis. 261. It is not held that such intoxi- 
cation, and immediate effect thereof, will render 
that a sufficient provocation to reduce a killing to 
manslaughter which would not be so in the mere 
absence of such intoxication or effect; but, on the 
contrary, as between murder in any degree below 
the first and manslaughter, such intoxication plays 
no part, the only purpose for which it is admissible 
being to show an absence of the premeditated de- 
sign, or that the killing was not murder in the first 
degree; and the consequence is that the only effect 
of proof of such intoxication as to render the accused 
incapable of such intent will be to reduce the kill- 
ing to murder of the second or third degree, ac- 
cording to the circumstances. We think the first 
sentence of the instruction was too broad, and was 
calculated to mislead. It at least did not submit 
to the jury the consideration of the effect of intoxi- 
cation upon bis capacity to form the premeditated 
design to kill. As the judge saw fit to charge upon 
the question of intoxication, it was material to the 
accused that he should have had the benefit of this 
view, since he was charged with murder in the first 
degree. The second sentence is erroneous in that 
it says that the law presumes that a person who is 
sober enough to form the intention to shoot another, 
and actually does kill him without justification or 
excuse, is sober enough to form a premeditated de- 

















sign to kill the person shot, and in such case he jg 
criminally liable for his acts. It is true that a 
person who is sober enough to form the intention to 
shoot, and does shoot and kill another, without ex. 
cuse or justification, is criminally liable according 
as the law defines the offense and fixes the liability ; 
but the shooting a person intentionally, and killing 
him, is not necessarily the same as doing so with a 
premeditated design to kill him. There may be in- 
tention without its having been premeditated 
(State v. Johnson, 41 Conn. 585; Keenan v. Com., 44 
Penn. St. 45; Kelly v. State, 3 Smedes & M. 518; 
Roberts v. People, 19 Mich. 401), and the fact that the 
evidence may satisfy the jury that a person is sober 
enough to form the intention to shoot may not sat- 
isfy them that he was sober enough to form a pre- 
meditated design to kill. They may believe that 
the intoxication was such as to prevent the delibera- 
tion necessary to form a premeditated design, and 
yet not believe that it was sufficient to prevent an 
intentional shooting. It is true that the law pre- 
sumes a sober man to intend what he does, but the 
law does not presume a killing with a premeditated 
design. This, like every other element of murder 
in the first degree, is to be inferred by the jury from 
the facts proved. Dukes v. State, 14 Fla. 499. The 
third sentence, viewed in the light of the law given 
above, is, in its application to murder in the first 
degree, erroneous. It excludes the idea, that by 
reason of the overcoming influence of intoxication, 
the accused may be in a condition which renders 
him incapable of forming a premeditated design. 
Of course, if passion and revenge have temporarily 
dethroned a man’s reason, and in this condition he 
has committed a crime, then the fact that he is 
intoxicated must necessarily not have played any 
part in the crime; for it is passion or revenge, and 
not intoxication, that have affected his reason.” 


In Sappenfield v. Main St. & A. P. R. Co., Su- 
preme Court of California, September 5, 1891, it 
was held that where the pin holding the single-tree 
to the draw-head of a street car came out, releasing 
the horse, and the driver was dragged over the dash- 
board, evidence that soon after the accident the 
railway company substituted a new and safer pin in 
all its cars, is incompetent as an admission of prior 
negligence. The court said: ‘‘ There are some au- 
thorities, chiefly in Pennsylvania, which hold that 
evidence of this kind is admissible as being an ad- 
mission by the defendant of his negligence in not 
having previously provided appliances of a suitable 
character; but the weight of authority is against its 
admissibility, and the reasons urged in its favor do 
not commend themselves to our judgment. The 
employer is chargeable with negligence in this re- 
gard only upon proof that he knew or had notice 
that the appliance which he had furnished was un- 
safe or unsuitable to its purpose, and it might be 
that the very accident which gave occasion for the 
suit first brought to his notice the defect or insecur- 
ity of the appliance. If however it be held that the 
fact of his immediately seeking to obviate this de- 
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fect, or remove this insecurity, by a change in the 
character of the appliance, is evidence that the ac- 
cident resulted from his negligence, we would have 
the contradiction of imputing to him a knowledge 
of such defect prior to the occurring of the accident, 
which he did not acquire until after the accident 
had occurred. The negligence of the employer, 
which renders him responsible for the accident, de- 
pends upon what he did and knew before the acci- 
dent, and must be established by facts and circum- 
stances which preceded it, and not by acts done by 
him after its occurrence. The knowledge on his 

from which negligence is to be inferred must 
be established by evidence, independent of any sub- 
sequent act in changing the appliance; and any de- 
fect in such evidence cannot be supplemented by 
such act. It would be unjust to hold, that because 
the employer seeks by all the aid he gets from the 
light of experience to make his implement free from 
danger, he is therefore to be charged with negli- 
gence in the use of all prior appliances, even though 
they were adopted with the best light then under 
his control. We have seen that the employer is not 
chargeable with negligenee merely because he does 
not adopt every new invention immediately upon 
its production, but the rule contended for by the 
appellee would make such adoption an admission 
that he was negligent prior thereto, although the 
improvement may have been for the first time thus 
brought to his knowledge, and its adoption may 
have had no connection with the accident. Such a 
rule puts an unfair interpretation on human con- 
duct, and virtually holds out an inducement for 
continued negligence. It would be a harsh rule to 
hold that in all cases of accident resulting from de- 
fective appliances the employer is to be held ac- 
countable for a negligence which is established 
solely by his efforts to avoid its recurrence; that 
precautions taken subsequent to an accident are ad- 
missions that he was previously negligent. He may 
have exercised all the care which the law requires, 
and yet, in the light of a new experience, after an 
unexpected accident has occurred, he may adopt 
additional safeguards. To hold that the adoption 
of such new appliances, which experience has de- 
monstrated are more efficient than those previously 
in use, or which invention has developed from ob- 
serving the defects in those originally adopted, shall 
be an admission that le was negligent prior thereto, 
would prevent the very conduct in employers which 
they should be urged to follow. Nalley v. Carpet 
00, 51 Conn. 524; Morse v. Railway Co., 30 Minn. 
465; Corcoran v. Peekskill, 108 N. Y.151. This sub- 
ject and the authorities bearing thereon are very fully 
discussed in Nalley v. Carpet Co., supra, in which 
the court uses the following language. ‘The fact 


that an accident has happened, and some person has 
been injured, immediately puts a party on a higher 
plane of diligence and duty, from which he acts 
with a view of preventing the possibility of a simi- 
lar accident, which should operate to commend, 
rather than to condemn, the person so acting. If 
the subsequent act is made to reflect back upon the 





prior one, although it is done upon the theory that 
it isa mere admission, yet it virtually introduces 
into the transaction a new element and test of neg- 
ligence, which has no business there, not being in 
existence at the time.’” 


———.—————— 


EVIDENCE— PHYSICAL EXAMINATION OF 
PARTY. 


UNITED STATES SUPREME COURT, MAY 25, 1891. 


Unton Pac. Ry. Co. v. Botsrorp.* 
The courts of the United States have no power, in an action 


for personal injuries, to order before the trial an exami- 
nation of the body of the injured person. 


N error to the Circuit Court of the United States for 

the district of Indiana. 

The original action was by Clara L. Botsford against 
the Union Pacific Railway Company for negligence in 
the construction and care of an upper berth in a sleep- 
ing car in which she was a passenger, by reason of 
which the berth fell upon her head, bruising and 
wounding her, rupturing the membranes of the brain 
and spinal cord, and causing a concussion of the same, 
resulting in great suffering and pain to her in body and 
mind, and in permanent and increasing injuries. An- 
swer, 2 general denial. Three days before the trial (as 
appeared by the defendant's bill of exceptions) ‘‘ the 
defendant moved the court for an order against the 
plaintiff, requiring her to submit toa surgical examina- 
tion, in the presence of her own surgeon and attor- 
neys, if she desired their presence, it being proposed 
by the defendant that such examination should be 
made in manner not to expose the person of the plain- 
tiff in any indelicate manner, the defendant at the 
time informing the court that such examination was 
necessary to enable a correct diagnosis of the case, and 
that without such examination the defendant would 
be without any witnesses as to her condition. The 
court, overruled said motion, and refused to make said 
order, upon the sole ground that this court had no le- 
gal right or power to make and enforce such order.” 
To this ruling and action of the court the defendant 
duly excepted, and after a trial, at which the plaintiff 
and other witnesses testified in her behalf, and which 
resulted in a verdict and judgment for her in the sum 
of $10,000, sued out this writ of error. 


John F. Dillon, for plaintiff in error. 
A. C. Harris, for defendant in error. 


Gray, J. The single question presented by this rec- 
ord is whether, in a civil action for an-injury to the 
person, the court, on application of the defendant, 
and in advance of the trial, may order the plaintiff, 
without his or her consent, to submit to a surgical ex- 
amination as to the extent of the injury sued for. We 
concur with the Circuit Court in holding that it had 
no legal right or power to make and enforce such an 
order. No right is held more sacred, or is more care- 
fully guarded by the common law, than the right of 
every individual to the possession and control of his 
own person, free from all restraint or interference of 
others, unless by clear and unquestiouable authority 
of law. As well said by Judge Cooley: “The right 
to one’s persou may be said to be aright of complete 
immunity; to be let alone." Cooley Torts, 29. For 
instance, not only wearing apparel, but a watch or a 
jewel, worn on the person, is for the time being privi- 


*8. C., 11 Sup. Ct. Rep. 1000, 
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leged from being taken under distress for reut, or at- 
tachment on mesne process or execution for debt, or 
writ of replevin. 3 Bl. Comm. 8; Sunbolf v. Alford, 3 
Mees. & W. 248, 253, 254; Mack v. Parks, 8 Gray, 517; 
Mazxham v. Day, 16 id. 213. The inviolability of the 
person is as much invaded by acompulsory stripping 
and exposure as by a blow. To compel any one, and 
especially a woman, to lay bare the body, or to submit 
it to the touch of a stranger, without lawful authority, 
is an indignity, an assault and a trespass; and no or- 
der of process commanding such an exposure or sub- 
mission was ever known to the common law in the ad- 
ministration of justice between individuals, except in 
a very small number of cases, based upon special rea- 
sons, and upon ancient practice, coming down from 
ruder ages, now mostly obsolete in England, and 
never, so far as we are aware, introduced into this 
country. In former times the English courts of com- 
mon law might, if they saw fit, try by inspection or 
examination, without the aid of a jury, the question 
of the infancy or of the identity ofa party; or, on an 
appeal of mayhem, the issue of mayhem or no mayhem ; 
and, in an action of trespass for mayhem, or for an 
atrocious battery, might, after a verdict for the plain- 
tiff, and on his motion, and upon their own inspection 
of the wound, super visum vulneris, increase the dam- 
ages at their discretion. In each of those exceptional 
cases, as Blackstone tells us, “it is not thought 
necessary to summon a jury to decide it,” be- 
cause, “the fact, from its nature, must be evi- 
dent to the court, either from ocular demon- 
stration or other irrefragable proof;” and there- 
foro “ the law departs from its usual resort, the ver- 
dict of twelve men, and relies on the judgment of the 
court alone.’ The inspection was not had for the 
purpose of submitting the result to the jury, but the 
question was thought too easy of decision to need sub- 
mission to a jury at all. 3 Bl. Comm. 331-333. The 
authority of courts of divorce in determining a ques- 
tion of impotence as affecting the validity of a mar- 
riage, to order an inspection by surgeons of the person 
of either party, rests upon the interest which the pub- 
lic, as well as the parties, have in the question of up- 
holding or dissolving the marriage state, and upon the 
necessity of such evidence to enable the court to exer- 
cise its jurisdiction, and is derived from the civil and 
canon law, as administered in spiritual and ecclesias- 
tical courts, not proceeding in any respect according 
to the course of the common law. Briggs v. Morgan, 
2 Hagg. Const. 324; 3 Phillim. Ecc. 325; Devanbagh v. 
Devanbagh, 5 Paige, 554; Le Burron v. Le Barron, 35 
Vt. 365. The writ de ventre inspiciendo, to ascertain 
whether a woman convicted of a capital crime was 
quick with child, was allowed by the common law, in 
order to guard against the taking of the life of an un- 
born child for the crime of the mother. 

The only purpose, we believe, for which the like writ 
was allowed by the common law, in a matter of civil 
right, was to protect the rightful succession to the 
property of a deceased person against fraudulent 
claims of bastards, when a widow was suspected to 
feign herself with child in order to produce a supposi- 
tious heir to the estate, in which case the heir or devi- 
see might have this writ to examine whether she was 
with child or not, and if she was, to keep her under 
proper restraint tilldelivered. 1 Bl. Comm. 456; Bac. 
Abr. “ Bastard, A.”’ In cases of that class the writ 
has been issued in England in quite recent times. In 
re Blakemore, 14 L. J. Ch. 336. But the learning and 
research of the counsel for the plaintiff in error have 
failed to produce an instance of its ever having been 
considered, in any part of the United States, as suited 
to the habits and condition of the people. So far as 
the books within our reach show, no order to inspect 
the body of a party in a personal action appears to 
have been made, or even moved for, in any of the 








English courts of common law, at any period of their 
history. The most analogous cases in England that 
have come under our notice are two in the common 
bench, in each of which an order for the inspection of 
a building was asked for in an action for work and Ig. 
bor done thereon, and was refused for want of power 
in the court to make or enforce it. In one of them, 
decided in 1838, counsel moved for an order that the 
plaintiff and his witnesses have a view of the building 
and an inspection of the work done thereon, and 
stated that the object of the motion was to prevent 
great expense, to obviate the necessity of calling a host 
of surveyors, and to avoid being considered trespass. 
ers. Thereupon one of the judges said, *‘ Then you are 
asking the court to make an order for you to commita 
trespass;”’ and Chief Justice Tindal said: ** Suppose 
the defendants keep the door shut; you will come to 
us to grant an attachment. Could we grant it in such 
acuse? You had better see if you can find any au- 
thority to support you, and mention it to the court 
again.” On a subsequent day the counsel stated that 
he had not been able to find any case in point, and 
therefore took nothing by his motion. Newham v. 
Tate, 1 Arn. 244; 6 Scott, 574. In the other case, in 
1840, the court dizecharged a similar order, saying: 
“The order, if valid, might, upon disobedience to it, 
be enforced by attachment. Then it is evidently one 
which a judge has no'power to make. If the party 
should refuse so reasonable a thing as an inspection, it 
may be a matter of argument before the jury, but the 
court has no power to enforce it.’* T'urquand v. Strand 
Uniod, 8 Dowl. 201; 4 Jur. 74. In the English Common 
Law Procedure Act of 1854, enlarging the powers which 
the courts had before, and authorizing them, on the ap- 
plication of either party, to make an order “for the 
inspection by the jury, or by himself, or by his wit- 
nesses of any real or personal property, the inspection 
of which may be material to the proper determination 
of the question in dispute,’’ the omission to mention 
inspection of the person is significant evidence that no 
such inspection, without consent, was allowed by the 
law of England. Tayl. Ev. (6th ed.), §§ 502-504. Even 
orders for the inspection of documents could not be 
made by acourt of common law, until expressly au- 
thorized by statute, except when the document was 
counted or pleaded on, or might be considered as held 
in trust for the moving party. Tayl. Ev. §§ 1588-1595; 
1 Greenl. Ev., § 559. 

In the case at bar it was argued that the plaintiff in 
an action for personal injury may be permitted by 
the court, as in Mulhado v. Railroad, 30 N. Y. 370, to 
exhibit his wounds to the jury in order to show their 
nature and extent, and to enable a surgeon to testify 
on that subject, and therefore may be required by the 
court to do the same thing, for the same purpose, upon 
the motion of the defendant. But the answer to this 
is that any one may expose his body if he chooses, 
with a due regard to decency, and with the permission 
of the court, but that he cannot be compelled to do so 
in a civil action without his consent. If he unreason- 
ably refuses to show his injuries when asked to do 80, 
that fact may be considered by the jury as bearing on 
his good faith, as in any other case of a party declin- 
ing to produce the best evidence in his power. Clif- 
ton v. U. S., 4 How. 242; Bryant v. Stilwell, 24 Penn. 
St. 314; Turquand v. Strand Union, above cited. In 
this country the earliest instance of an order for the 
inspection of the body of the plaintiff in an action for 
a personal injury appears to have been in 1868, by a 
judge of the Superior Court of the city of New York 
in Walsh v. Sayre, 52 How. Pr. 334, since overruled by 
decisions in General Term in the same State. Roberts 
v. Railroad, 29 Hun, 154; Newman v. Railroad, 50 
N. Y. Super. Ct. 412; McSwyny v. Railroad Co., 7 
N. Y. Supp. 456. And the power to make such an or- 
der was peremptorily denied in 1873 by the Supreme 
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Court of Missouri, and in 1882 by the Supreme Court 
of Illinois. Loyd v. Railroad Co., 53 Mo. 509; Parker 
y. Enslow, 102 Ill, 272. Within the last fifteen years, 
indeed, as appears by the cases cited in the brief of the 
plaintiff in error (Schroeder v. Railway Co., 47 Iowa, 
$15; Turnpike Co. v. Baily, 37 Ohio St. 104; Railroud 
‘Co. v. Thul, 29 Kans. 466; White v. Railway Co., 61 
Wis. 536; Llatfield v. Railroad Co., 33 Minn. 130; 
Stuart v. Havens, 17 Neb. 211; Owens v. Railroad Co., 
9% Mo. 169; Sibley v. Smith, 46 Ark. 275; Railroad Co. 
y. Johnson, 72 Tex. 95; Railroad Co. v. Childress, 82 
Ga. 719; Railroad Co. v. Hill, 90 Ala. 71), a practice to 
grant such orders has prevailed in the courts of sev- 
eral of the Western and Southern States, following the 
lead of the Supreme Court of Iowa in a case decided 
in 1877. The consideration due to the decisions of 
those courts has induced us fully to examine, as we 
have done above, the precedents and analogies on 
which they rely. Upon mature advisement, we retain 
our original opinion that such an order has no warraut 
oflaw. In the State of Indiana the question appears 
not to be settled. Theopiaions of its highest court 
are conflicting and indecisive. Kern v. Bridwell, 119 
Ind. 226, 229; Hess v. Lowrey, 122 id. 225, 233; Railroad 
y. Brunker (Ind.), 26 N. E. Rep. 178. And the only 
statute which could be supposed to bear upon the 
question simply authorizes the court to order a view 
of real or personal property which is the subject of 
litigation, or of the place in which any material fact 
occurred. Rev. Stat. Ind., 188], chap. 2, § 538. 

But this is not a question which is governed by the 
law or practice of the State in which the trial is had. 
It depends upon the power of the National courts, un- 
der the Constitution and laws of the United States. 
The Constitution, in the seventh amendment, declares 
that in all suits at common law, where the value in 
controversy shall exceed $20, trial by jury shall be pre- 
served. Congress has enacted that ‘‘ the mode of 
proof in the trial of actions at common law shall be by 
oral testimony and examination of witnesses in open 
court, except-as hereinafter provided,’’ and has then 
made special provision for taking depositions. Rev. 
Stat., §§ 861, 863 et seq. The only power of discovery 
or inspection conferred by Congress is to *‘ require the 
parties to produce books or writings in their posses- 
sion or power, which contain evidence pertinent to 
the issue, in cases and under circumstances where 
they might be compelled to produce the same by the 
ordinary rules of proceeding in chancery,” and to 
nonsuit or default a party failing to comply with such 
anorder. Rev. Stat., §724. And the provisions of 
section 914, by which the practice, pleadings and 
forms and modes of proceeding in the courts of each 
State are to be followed in actions at law in the courts 
of the United States held within the same State, 
neither restricts nor enlarges the power of these courts 
to order the examivation of parties out of court. Nudd 
v. Burrows, 91 U. S. 426, 442; Ruilroad Co. v. Horst, 
93 id. 291, 300; Ex parte Fisk, 113 id. 718; Chateaugay 
Ore & [ron Co., 128 id. 544, 554. In Ex parte Fisk, just 
cited, the question was whether a statute of New 
York, permitting a party toan action at law to be ex- 
amined by his adversary as a witness in advance of 
the trial, was applicable after an action begun in a 
court of the State had been removed into the Circuit 
Court of the United States. It was argued that the 
object of section 861 of the Revised Statutes of the 
United States was to provide a mode of proof on the 
trial, and not to affect this proceeding in the nature 
of discovery, conducted in accordance with the prac- 
tice prevailing in New York. 113 U.S. 717. But this 
court, speaking by Mr. Justice Miller, held that this 
Was a matter of evidence, and governed by that sec- 
tion, saying: *‘ Its purpose is clear to provide a mode 
of proof in trials at law, to the exclusion of all other 
Modes of proof.” ‘It is not according to common us- 








age to call a party in advance of the trial at law, and 
subject him to all the skill of opposing counsel, to ex- 
tract something which he may use or not, as it suits 
his purpose.” ‘ Every action at law in acourt of the 
United States must be governed by the rule or by the 
exceptions which the statute provides. There is no 
place for exceptions made by State statutes. The 
court is not at liberty to adopt them or to require a 
party to conform to them. It has no power to sub- 
ject a party to such aun examination as this.” 113 
U. 8. 724. So we say here. The order moved for, 
subjecting the plaintiff's person to examination by a 
surgeon, without her consent and in advance of the 
trial, was not according to the common law, to com- 
mon usage or to the statutes of the United States. 
The Circuit Court, to adopt the words of Mr. Justice 
Miller, ‘‘ has no power to subject a party to such an 
examination as this.’’ 

Judgment affirmed. 


BrReEwER, J. (dissenting). Mr. Justice Brown and 
myself dissent from the foregoing opinion. The si- 
lence of common-law authorities upon the question in 
cases of this kind proves little or nothing. The num- 
ber of actions to recover damages in early days was, 
compared with later times, limited; and very few of 
those difficult questions, as to the nature and extent 
of the injuries, which now form an important part of 
such litigations, were then presented to the courts. If 
an examination was asked, doubtless it was conceded 
without objection, as one of those matters the right 
to which was beyond dispute. Certainly the power of 
the courts and of the common-law courts to compel a 
personal examination was, in many cases, often exer- 
cised, and unchallenged. Indeed wherever the inter- 
ests of justice seemed to require such an examination, 
it was ordered. The instances of this are familiar, and 
in those instances the proceedings were, as a rule, ad- 
verse to the party whose examination was ordered. 
It would be strange, that if the power to order such an 
examination was conceded in proceedings adverse to 
the party ordered to submit thereto, it should be de- 
nied where the suit is by the party whose examination 
is sought. In this country the decisions of the highest 
courts of the various States are conflicting. This is 
the first time it has been presented to this court, and 
it is therefore an open question. There is here no in- 
quiry as to the extent to which such an examination 
may be required, or the conditions under which it 
may be held, or the proper provisions against oppres- 
sion or rudeness, nor any inquiry as to what the court 
may do for the purpose of enforcingits order. As the 
question is presented, it is only whether the court can 
make such an order. 

The end of litigation is justice. Knowledge of the 
truth is essential thereto. It is conceded, and it is a 
matter of frequent occurrence, that in the trial of 
suits of this nature the plaintiff may make in the 
court-room, in the presence of the jury, any not inde- 
cent exposure of his person to show the extent of his 
injuries; and it is conceded, and also a matter of fre- 
quent occurrence, that in private he may call his per- 
sonal friends and his own physicians into a room, and 
there permit them a full examinatios of his person, in 
order that they may testify as to what they see and 
find. In other words, he may thus disclose the actual 
facts to the jury if his interest require, but by this de- 
cision, if his interests are against such a disclosure, it 
cannot becompelled. It seems strange that a plaintiff 
may, iu the presence of a jury, be permitted to roll up 
his sleeve and disclose on his arm a wound of which 
he testifies; but when he testifies as to the existence 
of such a wound, the court, though persuaded that he 
is perjuring himself, cannot require him to roll up his 
sleeve, and thus make manifest the truth, nor require 
him, in the like interest of truth, to step into an ad- 
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joining room, and lay bare his arm to the inspection 
of surgeons. It is said that there is a sanctity of the 
person which may not be outraged. We believe that 
truth and justice are more sacred than any personal 
consideration; and if in other cases, in the interests 
of justice, or from considerations of mercy, the courts 
may, as they often do, require such personal examina- 
tion, why should they not exercise the same power in 
cases like this, to prevent wrong and injustice? 

It is not necessary, noris it claimed, that the court 
has power to fine and imprison for disobedience of 
such an order. Disobedience to it is not a matter of 
contempt. It is an order like those requiring security 
for costs. The court never fines or imprisons for diso- 
bedience thereof. It simply dismisses the case or 
stays the trial until the security is given. So it seems 
to us that justice requires, and that the court has the 
power to order, that a party who voluntarily comes 
into court alleging personal injuries, and demanding 
damages therefor, should permit disinterested wit- 
nesses to see the nature aud extent of those injuries, 
in order that thefjury may be informed thereof by 
other than the plaintiff and his friends ; and that com- 
pliance with such an order may be enforced by stay- 
ing the trial or dismissing the case. For these reasons 
we dissent. 


—_>__——_ 


TRUST — EQUITY JURISDICTION — LIMITA- 
TION OF ACTIONS — LACHES. 





NEW JERSEY COURT OF CHANCERY, AUGUST 11, 1891. 


GutcH v. Fospick. 


Moneys amounting to $4,000 having been deposited by F.G., 
in trust, with J. E., J. E. afterward, on July 3, 1877, deliv- 
ered to F.G. a writing, signed by him, as follows: “TI 
hereby certify that I hold in trust for F. G. the sum of 
$1,000, for which I agree to pay interest at five 
per cent per annum, and I promise to refund to her the 
said $4,000 on demand.” More than six years after the 
date of this instrument, and shortly after the death of J. 
E., F. G. made demand for the $4,000, with interest, upon 
the administratrix of J. E., and then filed her bill to en- 
force payment thereof. Held (1), that although recovery 
of the $4,000 might be had at law, yet equity will also en- 
force payment of it, as the execution of a trust; (2) that 
because recovery may be had at law, and in an action at 
law therefor the statute of limitations may be interposed 
as a defense, the same statute may be interposed as a de- 
fense in asimilar suit in equity; (3) that the certificate of 
J. E. is of a deposit in trust, and is not a promissory note; 
(4) that upon such a certificate, payable on demand, the 
cause of action accrues when demand is actually made, 
and not at the date of the instrument, as in the case of a 
promissory note; (5) delay in demanding payment under 
such an instrument, during the life of the trustee, does 
not alone constitute laches fatal to a suit in equity. 


N demurrer to bill. 


Charles L. Carrick, for complainant. 
C. B. Harvey and Gilbert Collins, for defendants. 


McGI11L, Ch. The bill alleges that between the years 
1872 and 1877 the complainant from time to time de- 
posited with Jacob Erwin several sums of money, “in 
trust, to use or invest the same for her use and benefit, 
and subject to her order and control.” That in July, 
1877, the money so deposited amounted to $4,000, and 
then Erwin gave her a certificate or declaration, of 
which the following is'a copy: ‘‘ New York, July 3, 
1877. I hereby certify that I hold in trust for Frances 
E. A. Gutch the sum of four thousand dollars, for 
which I agree to pay interest at five per cent per an- 
num, and I promise to refund to her the said four 
thousand dollars ou demand. J. Erwin. $4,000." 
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That no part of the principal or interest has ever bee, 
paid. That Jacob Erwin used the moneys so depos. 
ited with him in the betterment of his estate. That 
he died intestate, in November, 1889, possessed of reg] 
and personal property of large value, leaving the de. 
fendants as his heirs at law and next of kin, one of 
whom, Lizzie Fosdick, has been duly appointed ads 
ministratrix of his estate; and that the complainant 
has lately demanded the amount of her deposit, with 
interest, from the administratrix, and has been refused 
payment. It prays that by decree it may be deter- 
mined that Jacob Erwin held the $4,000 in trust; that 
his estate is charged therewith: and that his heirs at 
law and administratrix shall pay it, with interest, out 
of his estate. To this bill the defendant Lizzie Fos. 
dick and her husband demur, assigning three grounds 
for their demurrer: First, want of equity; second, 
that the complainant has a remedy at law; and third, 
that recovery of the amount claimed is barred by the 
statute of limitations. Upon this hearing the allega- 
tions of the bill are to be taken as true. Here were a 
series of depusits with Jacob Erwin, in trust, upon an 
express understanding and agreement that they were 
to be kept and used for the complainant’s benefit. The 
use to which Mr. Erwin actually put them was the im- 
provement of his own property. Such was not an in- 
vestment productive of a distinguishable income to the 
trust fund, because the value of that fund was inter- 
mingled with the value of Mr. Erwin’s own property. 
Under the circumstances he probably, upon an ac- 
counting, would be required to pay legal interest. I[t 
was under this condition of affairs that the certificate 
of July 3, 1877, was given and accepted. By it the 
trust was distinctly declared, a rate of interest was 
agreed upon, and the means of determining the trust 
were provided. I fail tou perceive how the existence of 
a trust can be seriously questioned. The allegations 
in the bill expressly charge it, and the certificate most 
plainiy declares it in terms sufficiently certain to) be 
completely executed. 

There can be no question as to the jurisdiction of 
this court in the enforcement of this trust. It may be 
that it may also be enforced at law (1 Story Eq. Jur., 
§ 58); but the fact of the existence of such concurrent 
remedy does not oust the complainant of her rigbt to 
proceed in equity. Kane v. Bloodgood, 7 Johns. Ch. 
90. 


The third ground of demurrer was principally relied 
upon at the argument. It was insisted for the demur- 
rants that the declaration or certificate by Mr. Erwin 
must be treated as, in effect,a mere promissory note, 
payable on demand, which might have been sued 
upon at law; that in a suit at law the statute of limita- 
tions might have been interposed ds a bar to recovery, 
because it is settled in this State and elsewhere that a 
note payable on demand may be sued upon at its date 
without previous actual demand, and hence the right 
of action accrued at the date of the certificate (Lara- 
son v. Lambert. 12 N. J. Law, 247), and that under such 
circumstances a court of equity will follow the law, 
apply the statute and refuse the decree asked for. If I 
assume the status of the declaration of trust to be as 
the demurrants insists, I must acquiesce in their con- 
clusion. Inthe case of Kane v. Bloodgood, supra, 
Chancellor Kent said: “I cannot assent to the propo- 
sition that all cases of direct and express trust arising 
between trustee and cestui que trust are to be with- 
drawn from the operation of the statute of limitation 
notwithstanding a clear and certain remedy exists at 
law. The word ‘trust’ is often used in a very broad 
and comprehensive sense. Every deposit is a direct 
trust. Every person who receives money to be paid to 
another, or to be applied to a particular purpose, to 
which he does not apply it, is a trustee, and may be 
sued either at law for money had and received, or in 
equity, as a trustee fora breach of trust.’’ From the 
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examination of a large number of decisions the chan- 
eéllor deduces this rule: “‘That the trusts intended by 
thecourts of equity not to be reached or affected by 
the statute of limitations are those technical and con- 
tinuing trusts which are not at all cognizable at law, 
put fall within the proper, peculiar and exclusive jur- 
isdiction of this court.”” This rule has been repeat- 
edly adopted and approved in this State. Marsh’s 
Er’rs v. Oliver's Ex'rs, 14 N. J. Eq. 262; McClane v. 
Shepherd, 21 id. 76; Partridge v. Wells, 30 id. 176; af- 
firmed on appeal, 3Lid. 362; Buckingham v. Ludlum, 
97 id. 145; Kirkpatrick v. McElroy, 41 id. 539. In the 
case of Purtridge v. Wells, Vice-Chancellor Van Fleet, 
after stating the rule, says: “The test then obviously 
prescribed by the rule is, had the suitor a remedy at 
law which he has lost? If the complainant in this case 
had a complete remedy at law, which has been lost by 
Joss of time, he is not entitled to the remedy he seeks 
here.” Under the assumption that the certificate or 
declaration of trust is in effect a mere promissory note, 
payable, with interest, on demand, the case comes 
clearly within the test just quoted. But is this cer- 
tificate or declaration to be regarded as virtually a 
promissory note? It is to be observed that by it Ja- 
cob Erwin declares that he holds $4,000 in trust, not 
that he owes thut sum, and that he will refund it, not 
pay it. The language is evidently selected with care, 
to fully and consistently express a deposit in trust in 
contradistinction from a promised paymeut of a Joan 
or indebtedness. The declarant does not owe; he 
holds in trust. Considered independently of the 
words ‘“‘in trust,’’ the word *‘ hold’ implies a defen- 
sive possession, entirely consistent with that of a trus- 
tee. The declarant is to pay interest while he thus 
holds, but he is not to pay the principal sum; that he 
isto refund. The word “pay,” importing indebted- 
ness, is applied only to the interest which springs from 
the use of the fund. When disposition of the fund it- 
self is mentioned, the word ‘“‘refund”’ is used in the 
sense of “‘restore.” 1 fail to perceive how more apt 
words could be selected to express the idea of a pure 
deposit in trust; and hesides it is a continuous trust, 
for it contemplates a holding which will justify pay- 
ment for the use of the fund. The certificate then 
does not stand upon the footing of a promissory note, 
which treats of the payment of an indebtedness, but 
apon the footing of a deposit in continuing trust until 
the cestui que trust shall, by her act in demanding pay- 
ment, determine the trust. 

Considerable contrariety of opinion exists in the 
courts of the several States as to whether a certificate 
of deposit, payable on demand, can be sued upon be- 
fore demand bas actually been made. I think that 
the better opinion is that it cannot be sued upon before 
demand. Ido not find any adjudication in this State 
upon this subject, and I regret that my time has not 
permitted me to as exhaustively examine the decisions 
of our sister States as I could wish. That which I con- 
sider the better opinion prevails in New York (Payne 
v. Gardiner, 29 N. Y. 146; Pardee v. Fish, 60 id. 265; 
Howell v. Adams, 68 id. 314; Boughton v. Flint, 74 id. 
476; Munger v. Bank, 85 id. 580; Smiley v. Fry, 100 id. 
262), and in Pennsylvania (Trickett Lim., §224); Mary- 
land (Savings Inst. v. Weedon, 18 Md. 320); Vermont 
(Bellows Fulls Bank v. Rutland Co. Bank, 40 Vt. 877); 
Minnesota (Mitchell v. Easton, 37 Minn. 335), and per- 
haps other States. Most respectable authority how- 
ever holds the other way. Curran v. Witter, 68 Wis. 16; 
Brummagim v. Tallant, 29 Cal. 503; Poorman v. Mills, 
Hid. 118; Tripp v. Curtenius, 36 Mich. 496; Kilgore v. 
Buckley, 14 Conn. 362. In recognizing the first cited 
of these authorities as holding the better opinion, I 
agree with Chief Justice Bronson in his remark in 
Downes v. Bank, 6 Hill, 297, where he says: ‘‘ I donot 
find that the point has ever been decided, but it may 
be that this is the first case where a man has sued his 





banker without first drawing on him for the money. 
We are reminded that where the promise is to pay on 
demand, the bringing of the action is a sufficient re- 
quest. If that were a new question, I think the courts 
should not again fall into the absurdity of admitting 
that there must be a demand, and still holding that a 
suit may be commenced without any prior request. 
They would either say that no demand was necessary, 
or else that it was a condition precedent to the right of 
action. 1t isan anomaly in the law that the breach of 
the defendant’s contract should be made out by the 
very fact of suing him uponit. In all other cases there 
must bea breach before suit brought. The rule ought 
not to be extended to cases which do not fall precisely 
within it.’’ By the allegations of the bill in this case 
it distinctly appears that the actual demand for the 
restoration of the $4,000 was first made within six 
years previous to the commencement of this suit. If 
the money had been sued for at law the suit would not 
have been barred by the statute of limitations; hence 
that statute will not be applied here. It is further in- 
sisted for the demurrants, that if the complainant’s re- 
covery is not barred by the statute of limitations, this 
court will nevertheless deny her relief because of ber 
unexplained laches in making demand and instituting 
her suit. Iam not willing to adopt this course af this 
time. Here is an express continuing trust, presuma- 
bly acquiesced in by both trustee and cestui que trust, 
until the trustee died. The trust was apparently in- 
tended to be of indefinite duration for the benefit of 
the cestui que trust. How can it be said that she was 
guilty of laches in not determining it? I do not think 
that the bill exhibited laches upon her. But upon 
this insistment the demurrer itself is defective, for it 
fails to point out that the bill is objected to for the rea- 
son that it shows the complainant to have been guilty 
of laches. Van Houten v. Van Winkle, 46 N. J. Eq. 
380. 
The demurrer will be overruled. 


—————_»-—___—_—_. 


DAMAGES—TELEGRAPH COMPANIES- 
MENTAL ANGUISH. 


MISSISSIPPI SUPREME COURT, MAY 25, 1891. 


WESTERN UNION TEL. Co. v. ROGERs. 
Damages cannot be recovered for mental suffering caused by 
the negligence of defendant telegraph company’s agent 
in failing to deliver to plaintiff a message informing him 
of the death of his brother, and the time and place of 
burial, until after the last train had left by which ,plain- 
tiff could have travelled to attend the funeral. 


W. P.& J. B. Harris and Fewell & Brahan, for ap- 
pellant. 


Witherspoon & Witherspoon, for appellee. 


Cooper, J. A telegram was sent from Chattanooga, 
Tenn., to the plaintiff, who resides in Meridian, in- 
forming him of the death of his brother, and the time 
and place at which he would be buried. If this dis- 
patch had been seasonably delivered, the plaintiff 
could and would have attended the burial. By negli- 
gence of the agent of the defendant company at Merid- 
ian, it was not delivered until after the last train had 
left Meridian for Chattanooga, by which the plaintiff 
could have travelled to attend the funeral services. 
This suit was brought to recover the damages sus- 
tained by the plaintiff by reason of the non-delivery of 
the message. The facts are undisputed. They are 
that the message was sent and its transmission paid for 
by the sender; that it was by the negligence of the 
agent not delivered; that the plaintiff sustained no 
pecuniary loss, his damages being merely nominal, un- 
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less he is entitled to |recovery for the disappointment 


of not being informed of the death of his jbrother in 
time to attend his burial. The court below instructed 
the jury that the plaintiff was entitled to recover as 
compensation damages for the mental suffering sus- 
tained by him by reason of being déprived of the 
privilege of attending the funeral of his brother, it be- 
ing conceded that no such negligence was shown as 
would warrant the infliction of punitive damages. The 
jury returned a verdict for $800, and from a judgment 
thereon the defendant appeals. It thus appears that 
the single question presented is whether, under the 
circumstances named, damages for mental suffering 
may be recovered. It is immaterial, in the determi- 
nation of the question involved, whether the action be 
considered as one for the breach of the contract to 
transmit and deliver the message, or as an action on 
the case for the tort in failing to perform the duty de- 
volved on the telegraph company under the contract. 
The substance and nature of the default and the con- 
sequent injury are the same in either view, and in the 
absence of circumstances warranting the imposition 
of punitory damages, the measure of damages must be 
the same whatever be the form of the action. We 
have given to the investigation of the question that 
consideration which its importance demands, and 
though the right of the plaintiff to recover the dam- 
ages awarded in this case finds support in the decis- 
ions of several of the States, we are unwilling to de- 
part from the long-established and almost universal 
rule of law that no action lies for the recovery 
of damages for mere mental suffering, disconnected 
from physical injury, and not the result of the 
willful wrong of the defendant. That such damages 
are recoverable in actions for breach of contract of 
marriage is well settled, but it is equally true that un- 
til recent years this action stood as the marked and 
single exception in which such damages were recover- 
able in actions for breach of contract. This action, 
though in form one for the breach of contract, par- 
takes in several features the characteristics of an ac- 
tion for the willful tort, and though the damages re- 
coverable by the plaintiff for mental suffering are 
spoken of as compensatory, the fervent language of the 
courts indicates how shadowy is the line that sepa- 
rates them from those strictly punitory. Harrison v. 
Swift, 13 Allen, 142; Kurtz v. Frank, 76 Ind. 595; Thorn 
v. Knapp, 42 N. Y. 475; Johnson v. Jenkins, 24 id. 252; 
Coryell v. Colbaugh, 1 N. J. Law, 77. So much indeed 
does the motive of the defendant enter into the ques- 
tion of damages that in Johnson v. Jenkins he was per- 
mitted to give in evidence, in mitigation of damages, 
the fact that he refused to consummate the marriage 
because of the settled opposition of his mother, who 
was iu infirm health. Some of the text-writers upon 
the subject of damages, notably Sutherland (vol. 1, p. 
156), assuming that the action for breach of contract of 
marriage is not of an exceptional character, accept the 
measure of damages therein applied as appropriate in 
all actions for breach of contract where the losses sus- 
tained are not, by reason of the nature of the transac- 
tion, of a pecuniary nature. The authorities cited by 
Sutherland other than those in actions for breach of 
contract of marriage are Hobbs v. Railway Co., L. R., 
10 Q. B. 111; Ward v. Smith, 11 Price, 19; Williams v. 
Vanderbilt, 28 N. Y. 217, and Jones v. The Cortes, 17 
Cal. 487. The first of these cases decides only that a 
passenger who, with his wife and two small children, 
were negligently disembarked by a railway at a point 
four miles from his destination, on a rainy night, might 
recover for the inconvenience of having to walk that 
distance, he being unable to securea conveyance. In 
Ward v. Smith the damages recovered were for pecu- 
niary loss. Jones v. The Cortes was a case of willful 
wrong and fraud. In Williams v. Vanderbilt, which 
was an action of tort for breach of duty, the defend- 





ant had agreed to transport the plaintiff from New 
York toSan Francisco via Nicaragua. The defend- 
ant’s vessel, sailing from the isthmus to San Franciseo, 
was lost at sea, and he negligently omitted to supply 
transportation over that part of the journey. The re 
sult was that the plaintiff was exposed to disease pecu- 
liar to the isthmus, which he contracted, and wag 
eventually compelled to return to New York. It was 
held that the plaintiff was entitled to recover for logs 
of time occasioned by and expenses of his sickness, the 
court saying: “If one of plaintiff's limbs had been 
broken, through the carelessness of the agents or ser. 
vants of the defendant, it is settled that he could have 
recovered the expenses of the sickness occasioned 
thereby, and for the consequent loss of time, and also 
compensation for the bodily pain and suifering caused 
by such breaking of the limb. The principle on which 
a recovery, in such case, is allowed for bodily pain and 
suffering, loss of time and expenses, sustains the re- 
covery in this case for the plaintiff's loss of time and 
loss of health, and his expenses during hi» sickness.” 
It is upon the suggestions of the text-writers, sup- 
ported by authorities which have been given a strained 
construction, and upon a misapplication of the rule 
that damages for a breach of contract are commensu- 
rate with the injury contemplated by the parties, that 
some courts in recent years have decided that mental 
pain and anguish, disconnected from physical injury, 
furnish a substantive cause of action for which recoy- 
ery may be had. 

The principle of limitation applied by the courts in 
cases involving pecuniary loss, for the necessary pro- 
tection of defendants against ruin by the infliction 
of speculative and remote damages, has been perverted 
and accepted as the standard of measurement of dam- 
ages in a class of cases in which the sole injury sus- 
tained is confessedly incapable of compensation, and 
in which any damages awarded must, from the nature 
of things, be purely speculative and uncertain. In 
1881, in the vase of So Relle v. Telegraph Co., 55 jTex. 
308, the Supreme Court of Texas, relying upon the au- 
thority of two previous decisions in that State (Hays 
v. Ruilroad Co., 46 Tex. 279, and Railroad Co. v. Ran- 
dall, 50 id. 261), in one of which an assault and battery 
had been committed on the passenger, and in the other 
serious and permanent physical injury had been suf- 
fered, for which damages fur mental pain and anguish 
had been allowed, and upon a suggestion in the text of 
Shearman and Redfield on Negligence, ,unsupported 
by any authority, decided that the sendee of a message 
might recover from the company, us compensatory 
damages, for mental suffering caused by its failure to 
promptly delivera message which announced to him 
the death of his mother, by reason of which default he 
was not informed of her death, and failed to attend 
her funeral. This decision has been since overruled, 
upon a subordinate point, but the general proposition 
thereby established, that mental suffering, discon- 
nected from physical injury, may be compensated for 
in actions for breach of contract, has been since re- 
peatedly reaffirmed. Railroad Co. v. Levy, 59 Tex. 
542, 563; Stuart v. Telegraph Co., 66 id. 580; McAllenv. 
Telegraph Co., 70 id. 243; Telegraph Co. v. Cooper, 71 
id. 507; Loper v. Telegraph Co., 70 id. 689; Telegraph 
Co. v. Simpson, 73 id. 422; Telegraph Co. v. Adams, 75 
id. 537; Telegraph Co. v. Feegles, id.; Telegraph 
Co. v. Moore, 76 id. 67: Telegraph Co. v. Broesche, 72 
id. 651. Thecourts of Alabama, Tennessee, Indiana 
and Kentucky have followed the Supreme Court of 
Texas, relying upon the decisions above noted as au- 
thority. Telegraph Co. v. Henderson, 89 Ala. 510; 
Wadsworth v. Telegraph Co., 86 Tenn. 695; Reese v. 
Telegraph Co., 123 Ind. 295; Chapman v. Telegraph Co. 
(Ky. Ct. App., June, 1890), 13 S. W. Rep. 880. These 
cases, so far as we have been able to discover, rest 
upon the authority of each other, finding no support 
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in the decisions of the other States nor those of Eng- 
d. 

In actions for injuries sustained by the negligence 
of the defendant, where serious bodily harm has re- 
guited, the generally-accepted rule is that the jury 
may, and since it is impossible to draw the line be- 
tween physical pain and mental suffering in such in- 
stances, must give damages for both. Expressions 
used by the courts as argument or illustration in those 
cases, in which damages for mental suffering are re- 
eoverable because such suffering is declared to be in- 
separable from physical pain and injury, have been 
seized upon as sustaining a right of action for mental 
suffering alone, or for such suffering coupled with the 
right in the plaintiff to merely nominal damages. Dam- 

for mental suffering have been very generally al- 
lowed in three classes of cases: (1) Where, by the 
merely negligent act of the defendant, physical injury 
has been sustained, and in this class of cases they are 
compensatory, and the reason given for their allow- 
ance by all the courts is that the one cannot be sepa- 
rated from the other. (2) In actions for breach of 
contract of marriage. (3) In cases of willful wrong, 
especially those affecting the liberty, character, repu- 
tation, personal security or domestic relations of the 
injured party. The decisions in Texas, Tennessee, 
Kentucky, Indiana and Alabama rest upon arguments 
and illustrations drawn from cases of one or the other 
of these classes, or upon the general proposition that 
damages must in all cases be commensurate with the 
injury sustained to the extent that they were in the 
contemplation of the parties to a contract,or should 
have been foreseen as the probable consequences of 
his conduct by the negligent defendant. These decis- 
ions are not in our opinion sustained by any of the 
analogies by which they are sought to be supported. 
These cases are totally different from those in which 
damages for mental suffering have been allowed, and 
itis notable that in no one of them is there a citation 
of asingle case, decided prior to the Case of So Relle, 
in which an action for breach of contract (except ac- 
tions for breach of contract of marriage), or in an 
action on the case for injuries resulting from mere 
negligence, damages were allowed for mental pain dis- 
connected from physical injury. There isan absence 
of authority upon the direct question of the right of 
recovery for mere grief or disappointment, probably 


‘for the reason that prior to the So Relle Case the bar 


bad not entertained the view that an action therefor 
could be maintained, but there are several cases in 
which responsibility for mental disturbance by reason 
of fright has been considered. It has been held that 
fright attending an accident, resulting from negli- 
gence, by which bodily injury was sustained, was 
properly considered by the jury in awarding damages. 
Seger v. Town of Barkhamsed, 22 Conn. 290; Masters 
v. Town of Warren, 27 id. 293; Cooper v. Mullins, 30 
Ga. 146; Canning v. Williamstown, 1 Cush. 451. But 
where there is no bodily injury damages for fright 
should not be given. Canning v. Williamstown, supra; 
Commissioners v. Coultus, L. R., 18 App. Cas. 222; 


’ Wyman v. Leavitt, 71 Me. 227; Lynch v. Knight, 9 H. 


L. Cas. 577, 598. In Flemington v. Smithers, 2 Car. & P. 
292, the plaintiff sued to recover for injuries inflicted 
upon his minor son and servant by the negligence of 
the defendant, and claimed compensation for the in- 
jury to his parental feelings, but the claim was re- 
jected. We are not disposed to depart from what we 
consider the old and settled principles of law, nor to 
follow the few courts in which the new rule has been 
announced. The difficulty of applying any measure 
of damages for bodily injury is universally recognized 
and commented on by the courts. But in that class 


of cases demands for simulated or imaginary injuries 
are far less likely to be made than will be those in 
suits for meutal pain alone. 


No one but the plaintiff 





can kuow whether he really suffers any mental dis- 
turbance, and its extent and severity must depend 
upon his own mental peculiarity. Inthe nature of 
things, money can neither palliate nor compensate the 
injury he has sustained. ‘* Mental pain and anxiety 
the law cannot value, and does not pretend to redress 
when the unlawful act complained of causes that 
alone. Lynch v. Knight, 9 H. L. Cas. 577. 

The rapid multiplication of cases of this character in 
the State of Texas since the Case of So Relle indicates, 
to some extent, the field of speculative litigation 
opened up by that decision. The course of decision 
shows how difficult the subject is of control. In So 
Relle’s Case it was held that the sendee of the unde- 
livered message, who had paid nothing for its trans- 
mission, might recover for the mental suffering flow- 
ing from its non-delivery. In Railroad Co. v. Levy, 
59 Tex. 564, that case was overruled, in so far as the 
right of action was recognized in the sendee, and it 
was held that only the person entering into the con- 
tract with the company might sue. But in Telegraph 
Co. v. Cooper, 71 Tex. 507, where the husband had sent 
the dispatch calling a physician to attend his wife in 
her confinement, it was held that the husband (the 
sender of the message) could not recover for his men- 
tal suffering caused by the negligence of the company 
in failing to deliver the message, but that, suing in 
right of his wife (who was not a party to the contract 
with the company), he might recover for her mental 
suffering. It is held in that State that the telegraph 
company must be informed, either by the face of the 
message or by extraneous notice, of the relationship of 
the parties and the purport of the message, to warrant 
the recovery of damages for mental suffering. It has 
been decided that this dispatch did not sufficiently in- 
dicate these facts: ‘‘ Willie died yesterday at 6 o’clock, 
will be buried at Marshall, Sunday evening” (Telegraph 
Co. v. Brown, 71 Tex. 723), while the following one did: 
‘** Billie is very low; come at once.” Telegraph Co. v. 
Moore, 76 Tex. 66. And a distinction seems to be 
drawn between the negligence of failing to delivera 
dispatch which causes mental pain and suffering and 
failing to deliver one which, if delivered, would re- 
lieve such suffering. In Rowell v. Telegraph Co., 75 
Tex. 26, the plaintiffand his wife had received infor- 
mation of the dangerous illness of her mother. Sub- 
sequently a dispatch was sent containing information 
of the mother’s improved condition. This dispatch 
the company failed to deliver. Suit was brought but 
recovery was denied, the court saying: ‘The demur- 
rer was properly sustained. The damage here com- 
plained of was the mere continued anxiety caused by 
the failure promptly to deliver the message. Some 
kind of unpleasant emotion in the mind of the injured 
party is probably the result of a breach of contract in 
most cases. But the cases are rare in which such 
emotion can be held to be an element of the damages 
resulting from the breach. Forinjury to feelings in 
such cases the courts cannot giveredress. Any other 
rule would result in intolerable litigation.’’ The mani- 
fest effect of this decision is to deny to a party injured 
redress for mental suffering contemplated by the par- 
ties to the contract as the probable consequence of its 
breach. The distinction drawn by the court is so un- 
substantial that it was evidently resorted to for the 
purpose of obstructing the tide of ‘‘ intolerable litiga- 
tion” flowing from the decisions following the So 
Relle Case. Kentucky, Tennessee, Indiana and Ala- 
bama have but recently established the rule, the dan- 
gers and difficulties of which are becoming apparent 
in Texas. The ‘‘intolerable litigation” invited and 
appearing in Texas has not yet fairly commenced in 
those States. It will however appear in due time, and 
the courts will be forced to resort to refined limita- 
tions, as Texas has done, to restrict it. We prefer the 
safety afforded by the conservatism of the old law, as 
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we understand it to be, and are of opinion that no re- 
covery for mental suffering can be had under the cir- 
cumstances of this case. Dorrah v. Railroad Co., 65 
Miss. 14; Salina v. Trosper, 27 Kan. 544; West v. Tele- 
graph Co.,39 id. 93; Russell v. Telegraph Co., 3 Dak. 
315; Wyman v. Leavitt, 71 Me. 277; Lynch v. Knight, 9 
H. L. Cas. 577; Commissioners v. Coultas, L. R., 13 
App. Cas. 222; Railroad Co. v. Stubles, 62 Ill. 313; 
Johnson v. Wells, 6 Nev. 224; 2 Greenl. Ev., § 267; 
Wood’s Mayne Dam. 73. 
Reversed and remanded. 


_—_.__—. 


TELEGRAPHS—ACTION FOR DELAY IN DE- 
LIVERING MESSAGE. 


GEORGIA SUPREME COURT, JULY 8, 1891. 


Gray v. Western Union TEt. Co. 


After receiving a telegram for transmission, and accepting 
payment for the same, the company cannot defend an ac- 
tion for the statutory penalty incurred by failure to de- 
liver it with due promptness, on the ground that the con- 
tents of the telegram related to a sale of futures, and con- 
sequently to an illegal transaction. 


W. C. Winslow and Hardeman, Davis & Turner, for 
plaintiff in error. 


Gustin, Guerry & Hall, for defendant in error. 


Bueckuey, C. J. That the United States mail 
might lawfully carry either a sealed letter or an open 
circular from Ft. Valley to Macon, though the con- 
tents of the document related to the purchase and sale 
of futures, is certain. Equally certain is it that a com- 
mon carrier between these points might innoceutly 
transport a passenger whose known business was to 
make a trip for the exclusive purpose of buying or sell- 
ing futures, or might carry and deliver a bundle of 
stationery intended by the consignee for use in his 
business as a dealer in futures. In each of these cases 
the object sought to be subserved by the writer, the 
passenger or the consignee would simply be irrelevant. 
To consider it would be to introduce moral distine- 
tions not pertinent to the function which the mail or 
the carrier was designed to perform. In like manner 
under the statute on which the present action is 
founded the moral purpose of a telegram is imma- 
terial, provided it is not designed to prompt or pro- 
mote the commission of acrimeoratort. Telegraph 
companies, like common carriers, are voluntary ser- 
vants of the general public. They exercise a public 
employment, and offer themselves for the transaction 
of business in behalf of every person who seeks to en- 
gage their skill and their special facilities for a pecu- 
liar class of work. Their relation to the public im- 
poses upon them the duty of undertaking as well as 
the duty of performing, and the violation of either 
duty is a misfeasance, a tort. It is the equivalent 
therefore of an affirmative interference by a mere pri- 
vate person to hinder or obstruct communication. For 
one of these companies not to receive or not to trans- 
mit and deliver a dispatch when it ought to do so, is 
more than a refusal to contract, or than the breach of 
a contract; it isawrong as pronounced as would be 
that of a person who should forcibly exclude another 
from the telegraph office, and prevent him from hand- 
ing in a dispatch which he desired to lodge for trans- 
mission. In dealing with the wrongas such, the ele- 
ment of contract is not involved. Why should this 
company not have transmitted and delivered the re- 
ply which the plaintiff sent to his correspondent in 
answer to a dispatch from the latter which the com- 
pany had brought to him by telegraph? The dispatch 








was: “Shall I draw for more bonus? Answer 
quick.”” The reply was: ‘If necessary, draw for more 
bonus.” It is admitted that the subject of this cor. 
respoudence was a transaction in futures, a species of 
gambling of the worst description, and it is on this 
ground that the failure of the company is sought to be 
justified. But the statute which we are considering 
makes by its letter no exception. It declares that 
every company of this description ‘‘ shall, during the 
usual office hours, receive the dispatches, whether 
from other telegraphic lines or from individuals, and 
on payment or tender of the usual charge, according 
to the regulations of such company, shall transmit and 
deliver the same with impartiality and good faith, and 
with due diligence, under penalty of $100,” etc. Acts 
1887, p. 111. In construing and administering the stat- 
ute, what exceptions can the courts make by implica- 
tion? Doubtless a dispatch, to be entitled to transmis- 
sion, must be free from open indecency or profanity, 
and perhaps other vices of language might condemn it, 
but supposing it to be proper in tone and expression, 
we should say that the company would have no con- 
cern with its import unless it sought to subserve either 
crime ortort. If it disclosed either of these objects, 
it seems to us that the company, for its own protec- 
tion, might and should refuse to handle it. It would 
be unreasonable to suppose that the Legislature in- 
tended telegraph companies to aid in the perpetration 
of crimes or actionable wrongs, for this would be to 
constrain them to do by legislative mandate what they 
would have no gight to do by their own choice. But 
on the other hand, any dispatch which a company 
could lawfully transmit by its own choice the statute 
obliges it to transmit and deliver. The power of vol- 
untary selection is denied, for every company is re- 
quired to transmit and deliver ‘‘ with impartiality and 
good faith.’”’ A dispatch cannot be rejected on ac- 
count of its subject-matter, unless by sending it the 
company would or might subject itself or its servants 
either to indictment or acivilaction. This is a rational 
test, and one that may fairly be presumed to coincide 
with legislative intention. If, before the statute was 
enacted, a telegraph company could at its own will 
serve one customer and decline to serve another, the 
dispatches of the two being exactly similar, this option 
no longer exists. All customers are now to be treated 
alike. If one can correspond by telegraph touching 
his speculations in futures, all may do so. There can 
be no discrimination, no favoritism. The company 
cannot waive morality for one and stand on it against 
another. Now in this State, it is neither a crime nor 
a tort to speculate in futures. It is gross immorality, 
and conflicts with public policy, but it is not indictable 
nor actionable. On the contrary, by a recent statute, 
dealers are recognized and tolerated on condition of 
registering themselves and paying a fixed tax. Acts 
1888, p. 22. It was certainly the legal right of the com- 
pany to trausmit and deliver the dispatch sent by the 
plaintiff if it had elected todo so. It would have in- 
curred no penalty, subjected itself to no action or in- 
dictment. 
and received pay for the service, and it had already 
transmitted and delivered the dispatch to which this 
wasareply. Why serve one of the parties and not 
the other? But we hold thatit was bound to serve 
both, for the reason that the law leaves it free to serve 
them. Where there is such a statute as we are con- 
struing, it cannot be a matter of option to obey or dis- 
obey. On the contrary, unless some other law forbids 
what the letterof the statute commands, the letter 
must prevail. In adjudicating upon a like statute, 
the Supreme Court of Indiana, in Telegraph Co. v. Fer- 
guson, 57 Ind. 495, held that the company, when sued 
for the penalty incurred by failing and refusing to 
transmit adispatch expressed in these terms: ‘Send 


me four girls, on first train to Francisville, to tend 





Moreover it actually undertook to doit, - 
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fair,” could not defend by setting up that the dispatch 
was ambiguous, and that, on account of certain ex- 
trinsic facts, the company had reasonable cause to be- 
lieve and did believe that the girls wanted were pros- 
titutes, and that the object of the message was to draw 
prostitutes to the fair. It seems to us that this decis- 
jon was correct. 

It did not appear that the company or its ser- 
yants would have been subject either to indict- 
ment or to action if the girls called for had been 
gent and had attended the fair. Whena dispatch is 
ambiguous, the law would give the benefit of the am- 
biguity to the company dealing with it either civilly 
or criminally for transmitting the dispatch, and hence 
it would be the duty of the company, in deciding 
whether to transmit or not, to give the benefit of the 
doubt to the sender. On no other rule would it be 
practicable for telegraph companies to perform their 
legitimate functions as servants of the general public. 
They could not wait to question and investigate the 
motives of those who offer ambiguous dispatches for 
transmission. 

Indeed in this State they are required by the 
game statute we are now discussing to forward 
dispatches written in cipher, and this enables the sen- 
der not only to conceal his motives partially, but to 
conceal them.altogether. This may serve to suggest 
how little the company is concerned with unlawful or 
improper motives, unless they are plainly disclosed on 
the face of the dispatch. The cases of Bryant v. Tele- 
graph Co., 17 Fed. Rep. 825, and Smith v. Same, 84 Ky. 
664, were not ruled upon any statute, but upon princi- 
ples of general law. Doubtless it is true that a tele- 
graph company is not bound, even when it contracts 
to do so, to furnish to *‘ bucket-shops”’ reports of the 
market-prices of stock and provisions, nor to allow 
“tickers’’ for the purpose to remain in the offices of 
these immoral establishments. But were the supply- 
ing of market reports and “ tickers ’’ for all applicants 
“with impartiality and good faith,” enjoined by stat- 
ute, a different question, and one more germane to the 
present case, might arise. The Sunday messages ad- 
judicated upon in some of the cases are also without 
relevancy, for the statute does not purport to prescribe 
duties except as to dispatches offered “ during the 
usual office hours,” meaning of course legal office 
hours. 

So far as we are aware, no decision of any court 
is to be found which holds it illegal for a tele- 
graph company to receive and transmit messages re- 
lating to speculative transactions in futures, where that 
class of business has not been made penal by statute. 
That damages for the breach of a contract to correctly 
transmit a message of that nature cannot be measured 
by the results of such dealings was decided in Cothran 
v. Telegraph Co., 88 Ga. 25, but there is no suggestion 
in that decision that the broken contract was unlaw- 
ful. On the contrary, this language will be found in 
the opinion: ‘*‘ We think this standard cannot be in- 
voked, for the reason that contracts relating to ‘fu- 
tures’ are illegal, and we see not how an illegal con- 
tract can be called in to measure the damages sus- 
tained by reason of the breach of a legal con- 
tract.” 

There may be strong reasons of public policy why 
legislation ought to prohibit all dealings in futures, and 
allcommunications by telegraph tending to foster or 
facilitate such dealings, but in the present state of the 
law, no matter how reluctant telegraph companies 
may be to transmit and deliver messages of this class, 
especially if their reluctance arises after they have ac- 
cepted pay for doing it, they have no option but to 
perform the service or pay the penalty. 

Judgment reversed. 


LUMPKIN, J., not presiding. 





MASTER AND SERVANT — LIABILITY FOR 
SERVANT’S TORTS—RATIFICATION. 


MASSACHUSETTS SUPREME JUDICIAL COURT, SEP- 
TEMBER 3, 1891. 


DEMPSEY V. CHALMERS, 


Plaintiff ordered coal of defendant, which a third person, 
without defendant's knowledge or authority, undertook 
to deliver, and in so duing negligently injured plaintiff’s 
building. Afterward, and with knowledge of the acci- 
dent, defendant demanded payment for thecoal. Held, 
that defendant was liable for the injury, since such de- 
mand was a ratification of the acts of the person deliver- 
ing the coal. 


John P. Sweeney and H. R. Dow, for plaintiff. 
Knox & Ames, for defendant. 


Houmes, J. This is an action of tort to recover 
damages for the breaking of a plate-glass window. The 
glass was broken by the negligence of one McCullock 
while delivering some coul which had been ordered of 
the defendant by the plaintiff. It is found asa fact 
that McCullock was not the defendant's servant when 
he broke the window, but that the ‘delivery of the 
coal [by him] was ratified by the defendant, and that 
such ratification made McCullock in law the agent and 
servant of the defendant in the delivery of the coal.”’ 
On this finding the court ruled ‘‘that the defendant, 
by his ratification of the delivery of the coal by Mc- 
Cullock, became responsible for his negligence in the 
delivery of the coal.’’ The defendant excepted to this 
ruling, and to nothing else. We must assume that the 
finding was warranted by the evidence, a majority of 
the court being of the opinion that the bill of excep- 
tions does not purport to set forth all the evidence on 
which the finding was made. Therefore the only ques- 
tion before us is as to correctness of the ruling just 
stated. 

If we were contriving a new code to-day we might 
hesitate to say that a man could make himeelf a party 
to a bare tort in any case merely by assenting to it 
after it had been committed. But we are not at lib- 
erty to refuse to carry out to its consequences any 
principle which we believe to have been part of the 
common law simply because the grounds of policy on 
which it must be justified seem to us to be hard to 
find, and probably to have belonged to a different state 
of society. 

It is hard to explain why a master is liable to the ex- 
tent that he is for the negligent acts of one who at the 
time really is his servant, acting within the general 
scope of hisemployment. Probably master and ser- 
vant are “feigned to be all one person” by a fiction 
which is an echo of the patria potestas and of the Eng- 
lish frankpledge. Byington v. Simpson, 134 Mass. 169, 
170; Fitzh. Abr. *‘Corone,” pl. 428. Possibly the doc- 
trine of ratification is another aspect of the same tra- 
dition. The requirement that the act should be done 
in the name of the ratifying party looks that way. 
New England Dredging Co. v. Rockport Granite Co., 
149 Mass. 381, 382; Fudler v. Trimwell’s Case, 2 Leon. 
215, 216; Sext. Dec. 5, 12; De Reg. Jur. Reg. 9; D. 43, 
26,13; D. 43, 16, 1, § 14, gloss., and cases next cited. 

The earliest instances of liability by way of rati- 
fication in the English law, so far as we have noticed, 
were where a man retained property acquired through 
the wrongful act of another. Y. B. 30 Edw. I, 128 
(Roll’s ed.); 38 Lib. Ass. 223, pl. 9; S. C., 88 Edw. III, 
18; 12 Edw. IV, 9, pl. 23; Plowd. 8 ad fin. 27, 31. See 
Bract. 158b, 159a, 171b. But in these cases the defend- 
ant’s assent was treated as relating back to the orig- 
inal act, and at an early date the doctrine of relation 
was carried so far as to hold that where a trespass 
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would have been justified if it had been done by the 
authority by which it purported to have been done, a 
subsequent ratification might also justify it. Y.B. 7 
Hen. IV, 34, pl. 1. This decision is qualified in Fitzh. 
Abr. “‘ Bayllye,”’ pl. 4, and doubted in Brooke Abr. 
“Trespass,”’ pl. 86, but it has been followed and ap- 
proved so continuously and in so many later cases that 
it would be hard to deny that the common law was as 
there stated by Chief Justice Gascoigne. Godb. 109, 
110, pl. 129; 2 Leon. 196, pl. 246; Hull v. Pickersgill, 1 
Brod. & B. 282; Muskett v. Drummond, 10 Barn. & C. 
153, 157; Buron v. Denman, 2 Exch. 167, 178; Secretary 
of State vy. Sahaba, 13 Moore P. C. 22, 86; Cheetham v. 
Mayor, etc., L. R., 10 ©. P. 249; Wiggins v. U. S.,3 
Ct. Cl. 412. 

If we assume that an alleged principal, by adopting 
an act which was unlawful when done can make it law- 
ful, it follows that he adopts it at his peril, and is lia- 
ble if it should turn out that his previous command 
would not have justified the act. It never has been 
doubted that a man’s subsequent agreement to a tres- 
pass done in his name and for his benefit amounts toa 
command so far as to make him answerable. The 
ratihabitio dat paratur of the Roman lawyers 
and the earlier cases (D. 46, 3, 12,84; D. 43, 16, 1, § 14; 
Y. B. 30 Edw. I, 128) has been changed to the dogma 
equiparatur ever since the days of Lord Coke. 4 Inst. 
317. See Brooke Abr. ‘‘ Trespass,” pl. 113; Co. Litt. 
207a; Wing. Max. 124; Com. Dig. ‘* Trespass,’’ C 1; 
Railway Co. v. Broom, 6 Exch. 314, 326, 327, and cases 
hereafter cited. 

Doubts have been expressed, which we need not con- 
sider, whether this doctrine applied to a case of a bare 
personal tort. Adamsv. Freeman, 9 Johns. 117, 118; 
Anderson and Warberton, JJ., in Bishop v. Montague, 
Cro. Eliz. 824. “If aman assaulted another in the 
street out of his own head, it would seem rather 
strong to say that if he merely called himself my ser- 
vaut, and I afterward assented, without more, our 
mere words would make me a party to the assault, 
although in such cases the canon law excommunicated 
the principal if the assault was upon the clerk.”’ Sext. 
Dec. 5, 11, 23. Perhaps the application of the doctrine 
would be avoided on the ground that the facts did not 
show an act done for the defendant’s benefit (Wilson 
v. Barker, 1 Nev. & M. 409; 4 Barn. & Adol. 614; 
Smith v. Lozo, 42 Mich. 6), as in other cases it has been 
on the ground that they did not amount to such a rat- 
ification as was necessary. Tucker v. Jerris, 75 Me. 
184; Hyde v. Cooper, 26 Vt. 552. 

But the language generally used by judges and text- 
writers, and such decisions as we have been able to 
find, is broad enough to cover a case like the present, 
when the ratification is established. Perley v. George- 
town, 7 Gray, 464; Bishop v. Montague, Cro. Eliz. 824; 
Sanderson v. Baker, 2 W. Bl. 832; 3 Wils. 309; Barker 
v. Braham, 2 W. Bi. 866, 868; 3 Wils. 368; Badkin v. 
Powell, Cowp. 476, 479; Wilson v. Tumman, 6 Man. & 
G. 236, 242; Lewis v. Read, 13 Mees. & W. 834; Buron 
v. Denman, 2 Exch. 167, 188; Bird v. Brown, 4 id. 786, 
799; Railway Co. v. Broom, 6 id. 314, 326, 327; Roe v. 
Railway Co., 7 id. 36, 42, 43; Ancona v. Marks, 7 Hurl. 
& N. 686, 695; Condit v. Baldwin, 21 N. Y. 219, 225; 
Eaum v. Brister, 35 Miss. 391; Railway Co. v. Donahue, 
56 Tex. 162; Murray v. Lovejoy, 2 Cliff. 191, 195. See 3 
Wall. 1,9; Story Ag., §§ 455, 456. 

The question remains whether the ratification is es- 
tablished. As we understand the bill of exceptions, 
McCullock took on himself to deliver the defendant’s 
coal for his benefit, and as his servant, and the defend- 
ant afterward assented to McCullock’s assumption, 
The ratification was not directed specifically to Mc- 
Callock’s trespass, and that act was not for the de. 
fendant’s benefit, if taken by itself, but it was so con- 
nected with McCullock’s employment that the de- 
fendant would have been liable as master if McCullock 














really had been his servant when delivering the coal, 
We have found hardly any thing in the books dealing 
with the precise case, but we are of opinion that con- 
sistency with the whole course of authority requires us 
to hold that the defendant's ratification of the employ- 
meut established the relation of master and servant 
from the beginning, with all its incidents, including 
the anomalous liability for his negligent acts. See 
Coomes v. Houghton, 102 Mass. 211, 213, 214; Cooley 
Torts, 128,129. The ratification goes to the relation, 
and establishes it ab initio. The relation existing, the 
master is answerable for torts which he has not rati- 
fied specifically, just as he is for those which he has 
not commanded, and as he may be for those which he 
has expressly forbidden. In Gibson’s Case, Lane, 90, 
it was agreed that if strangers, as servants to Gibson, 
but without his precedent appointment, bad seized 
goods by color of his office, and afterward had misused 
the goods, and Gibson ratified the seizure, he thereby 
became a trespasser ab initio, although not privy to 
the misusing which made him so; and this proposition 
is stated as law in Com. Dig. ‘*Trespass,’’ C. 1; Elder 
v. Bemis, 2 Metc. (Mass.) 599, 605. In Coomes vy, 
Houghton, 102 Mass. 211, the alleged servant did not 
profess to act as servant to the defendant, and the de- 
cision was that a subsequent payment for his work by 
the defendant would not make him one. For these 
reasons, in the opinion of a majority of the court, the 
exceptions must be overruled. 
Exceptions overruled. 


—_——__—————— 


CURIOSITIES OF THE CRIMINAL LAW. 


IME, which brings healing on its wings, has mar- 

velously mitigated the pains and penalties of our 
old criminal law. These would seom incredible were 
they not vouched for as verities, curious in the ex- 
treme, that were “laid prone,” as Sir Matthew Hale 
would say, through sheer mockery of their purpose. 

* * * In time the rod 

Becomes more mock’d than fear’d: so our decrees 

Dead to infliction, to themselves are dead; 

And Liberty plucks Justice by the nose. 


So said the Duke Vincentio to Friar Thomas in the 
well-known play, and so it has ever been. A great 
many of those ancient severities have been ‘laid 
prone”’ since Sir Matthew’s time, for that famous 
judge and historian of the pleas of the crown ruled 
and wrote in Stuart days, aud died in the year 1676. 
Not a few, he tells us, were prone when he lived; for 
instance, it has ceased to be felony and death to sella 
horse to a Scotchman. Jack Cade, if Shakespeare knew 
his mind, resolved that when he was king it should be 
felony to drink small beer; and that, we may say, 
looking at some actual cases, would have been no great 
sharpening of law. There are now fewer executions 
in England every year than were provided often in a 
single morning. We read with horror of those times 
when the lightest heed was taken of the punishment 
of death. It was no rare and solemn sentence, but 
staple judicial routine that might even be enlivened 
with a joke to color its monotony. Thus Lord Bacon 
quaintly tells of his father, Sir Nicholas, that, when 
appointed a judge on the Northern Circuit, ‘* he was 
by one of the malefactors mightily importuned for to 
save his life; which, when nothing he had said did 
avail, heat length desired his mercy on account of 
kindred. ‘ Prithee,’ said my lord judge, ‘ how came 
that in?’ ‘ Why, if it please you, my lord, your name 
is Bacon and mine is Hog, and in all ages Hog and Ba- 
con have been so near kindred that they are not to be 
separated.’ ‘Ay, but,’ replied Judge Bacon, ‘you and 
I cannot be kindred except you be hanged; for Hog is 
not Bacon until it be well hanged?’ ”’ 











ik ae el ee aa 7 | 


al, 


ing 
on- 


»y- 
at 
ng 
ee 


h, 


= 


~wwe tet ae 











THE ALBANY LAW JOURNAL. 335 











ne 

Crime, as we know, was not lessened by extreme se- 
verity. The result of ordering men to do what they 
will not or cannot do is either absurd or something 
worse. What else can be expected, especially if action 
of some kind be enforced? The law used to compel 
juries, if they acquitted any person accused of mur- 
der, not merely to acquit him, but to name the guilty 
‘party. Whenever they could not do this to the satis- 
faction of their consciences they declared that the real 
murderer was John-a-Noakes. Jack Noakes, as he 
was familiarly called, was found guilty over and over 
again of a series of horrible atrocities. When larce- 
nies were grand and petty, and a few shillings, more 
or less, in the value of a stolen article made the ques- 
tion one of life or death to the thief, juries were wont, 
in the most open way, to deal in what were called by 
Blackstone pious perjuries. It was a common thing 


for them to find that five-pound notes or ten-pound | 


notes of the Bank of England were articles of the 
value of twelve pence, four shillings and six pence or 
twenty-nine shillings, as the humanity of the case re- 
quired. In fact the result of the too great stringency 
of law was a great laxity of practice. This was illus- 
trated in the happiest way by the English bleachers 
who petitioned Parliament to ‘** protect ’’ them, not by 
any National policy or McKinley-bill legislation, but 
by withdrawing the capital punishments of stealing 
from bleaching grounds; in other words, by exempt- 
ing all larcenies of bleaching fabrics from the dread 
penalty for almost every crime. A milder and more 
rational punishment, they believed, would be more 
likely to insure convictions. 

Numerous then as executions once were, they 
did not represent a tithe or hundredth part of the 
amount of what was pronounced capital crime, nor the 
number of persons who were sentenced to death with- 
out the smallest intention of hanging them. The Eug- 
lish people never were so savage as their laws have 
sometimes been. A short time before the abolition of 
capital punishment for stealing to the amount of forty 
shillings in a dwelling-house, Lord Kenyon sentenced 
ayoung woman to death for that offense, whereupon 
she fainted, and the judge, in great agitation, ex- 
claimed, “I don’t mean to hang you! Will nobody 
tell her 1 don’t mean to hang her?’’ Of the pious per- 
juries which found a sanctuary in the jury box, who 
does not feel that the chief crime was in the law, not 
in the administrator? And who can wonder at Sir 
Samuel Romilly’s objection to the “looking upon the 
evasion of our criminal laws with so much favor as to 
regard the profanation of the name of God,in the 
very act of administering justice to men, as that 
which is, in some degree, acceptable to the Al- 
mighty, and as partaking of the nature of a religious 
duty?” 

A great many refinements were at one time found in 
the laws relating to burglary, but the knotty question 
of what was passuble Latin for “ burglarious’”’ and 
“burglar,” in the framing of indictments, was fora 
long time the delicacy of the season. More offenders 
escaped by the writing of “ burgariter”’ or “ burgen- 
ter” for “ burglariter” than by proof of innocence; 
but although these errors were common and fatal 
flaws in an indictment, it was ruled that “ burgu- 
lariter’’ was “good Latin enough”’ to serve the pur- 
poses of criminal pleading on the crown side. Some 
of the old subtleties of homicide are no less interesting. 
Accidental homicide, if it arose out of the doing of a 
lawful act, was held excusable; if it arose out of a 
trespass, not a larceny, was manslaughter, but if it 
arose out of a larceny, was murder. Eden, an old 
English lawyer, put the case thus: “A man shooting 
ata bird, and not using proper and ordinary caution 
to prevent danger, unfortunately happeneth to kill his 
neighbor. The guilt of this man, in the eye of our 
law, and, consequently, the proportion of his punish- 





ment, will depend partly on the nature, shape and 
size of the bird, and partly on the intention of the 
man with respect to the bird, but will have nocon- 
nection whatever with the act of homicide. If the 
bird chanceth, in evidence, to prove a wild pigeon, no 
man’s property, it will be excusable homicide; if a 
tame fowl, and shot at for the improvement or amuse- 
meut of the marksman, it will be felonious and man- 
slaughter, because an unlawful trespass on the prop- 
erty of another; lastly, if the bird were private 
property, and intended to be stolen, which must be 
collected from the circumstances, it will be murder.” 
Thomas Hobbes, the philosopier, expressed the law in 
thisform: ‘If a boy be robbing an apple tree, and 
by some chance fall therefrom, and break the neck of 
aman standing underneath, the crime consists in a 
trespass, to the damage, perhaps, of six pence. Tres- 
pass is an offense, but the falling is none, and it was 
not by the trespass, but by the falling, that the man 
was slain; yet Coke would have him hanged for it, as 
if he had fallen of malice prepense.” There isalsoa 
case reported which combined, in a suggestive way, 
questions of homicide and burglary. A servant who 
had attempted to murder his master with a hatchet, 
but without killing him, was convicted and executed, 
not for attempted assassination, but for constructive 
burglary, because, in order to enter his master’s cham- 
ber, he had been obliged to lift up the latch of a door. 
It was also cogently argued, and was fora long time 
unsettled, whether it was burglary to break open a 
cupboard. When therefore the punishment of felony 
was death, such a case as the following was serious: 
Some farm servants, left in charge of their master’s 
team, entered his granary by means of a false key, and 
took out of it two bushels of beans which they gave to 
his horses. Out of eleven judges, three were of opin- 
ion that this was no felony, eight ruled for a convic- 
tion, some of the eight formally alleging that the rob- 
bery by the accused was for their own gain, becausejby 
better feeding of the horses, their own labor would be 
lessened. The subject of larceny was, as it still is, an- 
other source of idle subtleties on the part of criminal 
lawyers. These could scarcely be seen to more ad- 
vantage than inthe consideration of that element in 
thieving which consists in carrying the stolen thing 
away; or, as the books called it, the asportavit. Thus 
it was held that, if a prisoner removed a package 
from the head to the tail of a wagon, the asportavit 
was complete; but if he moved it only by lifting it up 
where it lay, and standing it on end, for the purpose 
of ripping it open, the asportavit was not complete. be- 
cause every part of the package was not shown to 
have been moved. The central point of it might be 
exactly where it was before. This was understood by 
the nursery poet who declared the asportavit to be 
complete when: 


The Knave of Hearts, 
He stole some tarts, 
And—took them quite away. 


The reasoning deduced from the origin of some legal 
terms was ano less curious phase of the old criminal 
law. No one need be reminded that lunacy is derived 
from an idea that madness isinfluenced by the changes 
of the moon; but every one is not aware that felony 
is said to be derived from an idea that felons are 
prompted by an excess of gall. Felonies were crimes 
committed felleo animo, witha mind affected by the 
gall, and Hale was of opinion that the reason why a 
lunatic cannot be guilty of a crime is a want of gall. 
Then again maiming is not any kind of wounding, 
but such wounding as lessens a man’s power of self- 
defense, or annoyance of his enemy. Therefore it was 
held that to knock out a man’s incisor or front tooth 
is to maim him, but that he is not maimed by the 
knocking out of a molar, because with an incisor he 
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can bite and tear an enemy, but with a molar he can 
only masticate his food. If lunatics and idiots could 
not be criminals for want of gall, they are none the 
less capable of criminal mischief. An eminent medi- 
cal writer relates that, ‘‘an idiot in the hospital of 
Salzburg, in Germany, appearing to be singularly in- 
susceptible of fear, an experiment of an appalling 
character, and of appalling consequences, was made 
upon him, as a means of putting his susceptibility to 
the test. It was proposed to produce in him the im- 
pression that he saw a dead man come to life. <A per- 
son accordingly had himself laid out as a corpse, and 
enveloped ina shroud, and the idiot was ordered to 
watch over the dead body. The idiot perceiving some 
motion of the corpse desired it to be still, but the pre- 
tended corpse raising itself in spite of this admonition 
the idiot seized a hatchet, which unluckily was within 
his reach, and cut off first one of the feet of the un- 
fortunate counterfeit, and then unmoved by his cries, 
cut off his head. He then calmly resumed his station 
by the real corpse.’ One sees in such a story what is 
meant by there being no gall, or felony, in the lunatic. 
It was a ghastly murder without bitterness of wrath 
or criminal intent. As little was there of gall in 
a French child five years and a half old, mentioned by 
Voltaire. This little boy at Lyons gave sworn evi- 
dence against his own mother of sundry horrible of- 
fenses, ending with a murder and the throwing of the 
dead body into the Rhone. The particulars were re- 
lated with a great deal of circumstantiality, but the 
whole story was a pure invention. The child, having 
been suborned by two children of his mother’s accus- 
ers, had very nearly sent her to the stake—for bon- 
bons. 

We have an arbitrary way of fixing fourteen years 
as the age of criminal responsibility. We take that 
age from the East, where puberty comes early, and it 
is not the sole trace in our statutes of an oriental in- 
spiration. Greater wisdom in this respect is shown in 
the Code Napolton, the French Code Penal and the 
Codes, or State laws, of many of the United States. 
These provide that if an accused person be under the 
age, not of fourteen, but sixteen, it shall be inquired of 
by the jury whether he acted with or without discern- 
ment, i. e.,a guilty knowledge that he was doing 
wrong. In the latter case he is acquitted, but is liable 
to be under due control. If, on the contrary, he be 
found to have acted with discernment, it is decreed 
that his punishment shall be regulated in proportion 
to the full punishment of the offense, but never equal 
toit. Our laws took little thought of any such dis- 
tinctions. We read ofagirl of thirteen having been 
burnt for killing her mistress; of a child between the 
ages of eight and nine having been hanged for arson; 
of the similar fate of a boy of fourteen who had par- 
ticipated in one of the riots arising out of the passage 
of the Catholic Emancipation Bill. By our present 
law children under seven are absolutely exempt from 
punishment, from seven to fourteen there is a pre- 
sumption—which however may be rebutted—that they 
have no discernment, but this presumption is so ca- 
pricious as to be practically inoperative. By the 
French Code there is no age at which achild may not 
be punished. By the Strafgesetzbuch, or Criminal 
Code of the German Empire, no person under twelve 
can be criminally prosecuted, from twelve to eighteen 
he may be acquitted if he did not know his offense was 
punishable when he committed it. In view of a new 
Canadian Criminal Code, it may be worth considering 
whether the age of complete irresponsibility should 
not be raised to say twelve or thirteen, except in the 
case of very grave crimes, and that it should be fol- 
lowed by complete responsibility, whether the parent 
should not forfeit his parental rights when the child’s 
offense was due to parental influence or negligence, in 
which case the child might be sent to a reformatory, 








or otherwise controlled by the State, aud whether algo 
the parent should not be civilly liable for the injury 
caused by the offense of a child under the age of re- 
sponsibility. Society rarely needs protection by the 
legal punishment of a child of that age; the punish. 
meut is more likely to do harm to the offender to an 
exteut greater than it can do good to any one else. Ag 
to this whole question, which is not free from difficul. 
ties, a practical solution may be found in the large dig. 
cretion as to punishment given to our judges. Publig 
opinion, we believe, would favor an extension of thig 
discretion, which is happily illustrated by the enact- 
ment as to suspended sentences in the case of juvenile 
offenders. 

The judicial treatment of the law of escheat or con- 
fiscation also gave rise to some niceties, and these led 
even toa necessity for bringing torture into common 
use. If prisoners liable to confiscation of their goods 
were mute, that is to say, refused to plead, there could 
be no attainder, and consequently no escheat. For 
this reason it was once the constant practice at New- 
gate tu tie together with whip cord the two thumbs of 
any refractory person, and the whip cord, with the aid 
of a parson, soon produced the desired effect. If more 
were required, recourse was had to the peine forte et 
dure, the more horrible form of torture. A case is on 
record of a member of an ancient family in Yorkshire 
who in a fit of jealousy had killed three of bis children, 
his youngest child being from home in charge of a wet 
nurse. Having set out to destroy this helpless infant 
also, he was terrified by a storm, which awakened his 
remorse. He was arrested, and in order to preserve 
the estate to his surviving child, he died mute—under 
the agonies of torture. A case of a different kind is 
that of a man who was convicted at the Salisbury 
Quarter Sessions of petty larceny, for stealing one 
penny, whereby his effects, consisting of bank notes to 
the amount of-one hundred and eighty pounds and 
twenty guineas in money, were forfeited to the bishop 
aslord of the manor. It so happened that the bishop 
had a conscience, and gave all the money back to the 
family in this form, namely, £100 to the felon’s father, 
the same to his daughter and the remaining twenty 
shillings to himself. The old claims on confiscated 
goods wererarely however met in this way. Even 
kings were careful of the use they could make of such 
windfalls, and there was agreat royal truth in the an- 
swer of JamesI to the widow of Sir Walter Raleigh, 
who petitioned for the restitution of Sherborne Castle, 
that he *“‘mun have itfor Ker.’’* Sylla, the Roman 
dictator, who made the most of his triumph over the 
party of Marius, is supposed to have been the inventor 
of such forms of confiscation. They flourished in 
France in the reign of Louis IV, and were defended 
by a distinguished French lawyer by the vicarious-like 
argument that ‘‘ you must stab the heart of the father 
in the bosom of the son.’”’ 

We hear much in our time, in cases of the Birchall 
type, of the fairness with which criminal trials are 
conducted. The eulogiums are well deserved. What- 
ever defects there may be in ouradministration of jus- 
tice a want of respect for the liberty of the subject is 
not one of them. Since the period when Clothaire 
found it necessary to decree, by special law, that no- 
body should be condemned to death without a hear- 
ing, progress has been slow in the direction of that 
perfect fairness toward an accused person which 





* It would not be uninteresting for pedigree hunters to in- 
quire whether this pet of the Stuart king was a paternal an- 
cestor of the young lord of the same name, who, the other 
day, was ordered to pay his valet £276, wages and borrowed 
money, at onceor go to prison. There is a Scotch saying 
that ‘‘ ill-gotten gear ne’er prospers,’’ and there is also & 
couplet by Joanna Baillie— 


The gear that is gifted, it never 
Will last like the gear that is won, 
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now been attained. The spirit of English liberty 
has prevailed against every unwholesome precedent, 
and has gained for our courts of criminal justice the 
enviable name of being the freest and fairest in the 
world. Though still imperfect, their imperfections 
rather lean to mercy’s side. Tenderness for the ac- 
cused however is of comparatively modern growth. 
There are probably persons now living who can recall 
the time when men on trial for their lives were not 
permitted to defend themselves by counsel, and when 
this deprivation was made in the name of fairness, 
“because,”’ saith Coke, * that the testimony and proof 
of the crime ought to beso clear and manifest that 
there can be no defense of it.” Atan earlier period 
no prisoner was entitled toa copy of the indictment 
against him, of the jury panel orof any of the proceed- 
ings; such necessary aids to a defense were refused to 
Sir Harry Vane and Algernon Sidney, than whom 
none was more worthy of generous treatment by his 
countrymen. Hearsay evidence, statements said to 
have been made by dead or absent persons, testimony 
of the most objectionable character was then, and fora 
long period thereafter, freely admitted against persons 
accused of felonies. It was not usual even to examine 
witnesses against the crown. When Sir N. Throck- 
morton, on trial for his life, asked for the reading of 
an entire deposition which had been partially quoted 
against him, he was told that ‘*it would be but loss of 
time, and would make nothing for him.” Then again, 
persons prosecuted by the crown used to be tried by 
judges holding place and pension at the pleasure of the 
prosecutor, as well as by juries liable to unlimited fine 
and imprisonment, and not seldom reminded that 
they were so liable for verdicts unpalatable to the 
court. Sheriffs too were submissive, and commonly 
returned juries so partial that, as was once said of 
them, ‘‘ they would find Abel guilty of the murder of 
Cain.” Not only were persons accused of felonies de- 
nied the right of looking at indictments framed 
against them, but, until 12 George II, the indictments 
themselves, with the pleas, verdicts, judgments, etc., 
were all expressed in an unknown tongue, and written 
inalaw hand with ambiguous abbreviations, some of 
which it was allowable to interpret in more ways than 
one. In this language—which was neither Latin, 
French nor English, but acompound of all three— 
rather than in his innocence, lay the accused man’s 
best chance of acquittal. If in an indictment it was 
averred of the act of aman who bad slain another 
murdredavit instead of murdravit, or of a felonious act 
that it was done feloniter instead of felonice, the in- 
dictment was quashed and the prisoner set free. In 
Reg. v. Webster a brutal murderer was acquitted be- 
cause the letter h was omitted in the Latin word for 
arm, the indictment having sinistro bracio instead of 
sinistro brachio. Gross blunders were sometimes held 
to be within the bounds of legal language, and whether 
right or wrong, the terms of the indictment, except 
for any flaws they might contain, mattered little to the 
accused. The custom called the benefit of clergy was 
also a glaring exumple of the conspicuvus inequality 
and injustice which prevailed in criminal procedure. 
Except for a few crimes that were declared not clergy- 
able, persons guilty of the greatest outrages against so- 
ciety might be discharged upon such proof that they 
were competent for holy orders as was furnished by 
the reading of a scrap of Latin from the Psalms called 
the “ neck-verse,’’ because it saved men's necks, and 
beginning Miserere mei, Deus. At one time the read- 
ing of this charm cleared the accused not only of the 
crime in question, but of all crimes previously com- 
mitted, so that, to many rascals, conviction with bene- 
fit of clergy was far better than acquittal. Until 4 


William & Mary little or no benefit of clergy was al- 
lowed to women, who were, as to their education, 
competent to claim it. The custom as a whole told 





iniquitously in favor of those whose offenses meritéd 
the severest punishment, and was so hardly pressed 
against the poor and ignorant that it was made an of- 
fense in gaolers to teach prisoners to read, as the un- 
known tongue had it, per cause de salvation de leur vie 
et disturbation de la common ley, en deceit del roy. In 
our day “the quality of mercy’? is not and need not 
be “strained ”’ in our courts of justice. What was 
once said by the late Lord Chief Justice Cockburn is 
still true, ‘‘ that the existence of circumstances, such 
as the supposed clearness and greatness of their guilt, 
tending to prejudice prisoners on their trials, gives 
them a stronger claim than usual on that sacred judi- 
cial mildness, which, far more than any of the law’s 
terrors, procures respect for authority, and without 
which courts, let them punish as they may, ouly alien- 
ate and provoke.” 

Having fallen among kings or royalties—for of such 
they all are in journalism since the Kaiser’s state visit 
to England—we may add a closing word on the old ju- 
dicial view of treason. It was treason, among other 
things, to “imagine ’’ the king’s death. The interpre- 
tation of the word “‘imagine,” which was much con- 
sidered in and really determined the famous State 
trials of Hardy and Horne Tooke in 1794, seems to 
have given rise to no little confusion and some strange 
judgments. Blackstone speaks of ‘** imagine ”’ as syn- 
ouy mous with ‘‘ compass,” #. e., the purpose or design 
of the mind or will, and not, as in common speech, the 
carrying such design into effect. The word meant 
simply to plot or plan, and in this sense the Psalmist is 
translated, ‘‘How long will ye imagine mischief 
against aman?” or ‘‘ Why do the people imagine a 
vain thing?’’ In the same sense Chaucer speaks of 
such imagining as a thing visible to the eyes: 


There saw I all the dark imagining 
Of felony, and all the compassing, 
The spoiler with the knife, etc. 


The eminent scholars who revised the translation of 
the Old Testament, some ten years ago, suggest the 
word ‘‘meditate’’ as being also synonymous with 
**imagine,’’ in the passages above quoted. 

“The law relating to high treason,’’ it has been said, 
“is connected with all the most stirring periods of our 
history, and has gone through a remarkable series of 
changes from the very earliest times to ourown days.” 
Some of its offshoots, we may add, are no less remark- 
able. One of these was long preserved by the legal 
connection between this offense against the royalties, 
and that against private superiors, as, for example, the 
murderous rebellion of a wife against her lord and hus- 
band, or a servant against his master, and the like, 
which was known as petittreason. In expounding the 
law of a case involving the domestic infelicities of a 
newly-wedded pair, it was laid down by a famous 
judge that, if a wife throws a poker at her maid's 
head which, by accident, lights on her husband's head 
and kills him, that is petit treason. This uxorious sort 
of offense was only abolished in the reign of George 
IV, and was then classed with ordinary murder. The 
good old punishment of real traitors, who “so reared 
the crest of disloyalty as to attack even majesty it- 
self,” was exceedingly horrible. They were hanged, 
cut down alive, disembowelled while still living, and 
finally quartered—a few other barbarities being some- 
times interspersed for the benefit of those in the lke 
case offeuding. Shocking as was this custom, it was 
time-honored in its infliction. The sentences were 
only humanized in the time of George III, by the ex- 
ertions of Sir Samuel Romilly, and these were, for & 
long time baffled by the protests of the crown officers 
that he was breaking down “the bulwarks of the Con- 
stitution.” There is an occasional gleam of ghastly 
humor in the records of the old judicial state of things 
affecting treason. We are told, for inetance, that the 
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regicide Harrison, when the executioner was in the act 
of disem bowelling him, rose and gave that functionary 
a blow in the face. Itis also related that one Hugh 
Peters, after being carried on a sledge tothe scaffold, 
was made to sit upon it within the rails and witness 
the execution of a lawyer named Cook, who had been 
attorney of the Commonwealth. When Cook was cut 
down alive and brought to be quartered, a Colonel 
Turner, who was directing the proceedings, ordered 
the sheriff's men to bring Peters near that he might 
see the operation. By and by the hangman came to 
Peters all besmeared with blood, and rubbing bis san- 
guinary hands together, he tauntingly asked: ‘‘Come, 
how do you like this work, Mr. Peters? How do you 
like it?’’ He replied: ‘Friend, you do not well to 
trample on a dying man!” 

A more palatable description of a somewhat similar 
incident is that of the poet Shenstone, in his ballad of 
Jemmy Dawson, who was executed forhis share in 
the Scotch rebellion of 1745. It reads like a true nar- 
ration of Jemmy's sweetheart following him to execu- 
tion: 


She followed him, prepared to view 
The terrible behests of law, 

And the last scene of Jemmy’s woes 
With calm and steadfast eye she saw. 


Distorted was that blooming face 
Which she had fondly loved so long, 

And stifled was that tuneful breath 
Which in her praise had sweetly sung. 


And severed was that beauteous neck 
Round which her arms had fondly closed, 

And mangled was that beauteous: breast 
On which her lovesick head reposed. 


And ravished was that constant heart 
She did to every heart prefer, 

For though it could its king forget 
*T was true and loyal still to her. 


Amid those unrelenting flames 
She bore this constant heart to see, 

But when ’twas mouldered into dust, 
“Yet, yet,”’ she cried, * I follow thee.” 


And follow him she did, drawing back her languid 
head and expiring as ‘“‘the dismal scene was o’er and 
pass’d.”” These plaintive stanzas on treason were harm- 
less. Not so was a certain treasbnable couplet made by a 
poor schoolmaster named Collynbore, who in the reign 
of Richard II was beheaded and quartered, as the 
chronicler Grafton tells, ‘‘for making a smail ryme.’’ 
His misfortune was that the exigency of his verse com- 
pelled him to write hog when he meant boar; he could 
not help it for the life of him, and he paid his life as a 
penalty. Thus ran the “small ryme:’”’ 


The Rat, the Cat, and Lovell our Dog, 
Rule all England under the Hog; 


“meaning by the Hog,” says the chronicler, ‘the 
dreadful wild Bore which was the king's cognizance, 
and because the first line ended in dog, the metrician 
could not, observing the regiment of meeter, ende the 
second verse in Bore, but called the Bore an Hogge.” 

When a traitor was condemned to be hanged, 
drawnand quartered, the sentence was usually pre- 
ceded by the order that he should be carried on a hur- 
dle to the place of execution. This hurdle was a mer- 
ciful invention of the monks. The original sentence 
had been that the object of royal vengeance should be 
dragged at the tail of a horse over the stones and 
through the mire, and so brought bruised and bleeding 
to his death. In this way Prince David, the last native 
prince of Wales, was drawn through Shrewsbury, and 
the lion-hearted Wallace through London. Monks 
seem to have suggested the humane interposition ofa 
hurdle, for in the reign of Edward III a judge, in sen- 








tencing a prisoner, is reported to have given special 
orders that neither “ friars nor others ” should dare to 
help the culprit with any thing to rest upon in the dig. 
mal drawing to the gallows. The affixing of the heads 
of traitors upon Temple Bar was the gentlest perform. 
ance of all in those tragedies enacted for the royalties, 
The heads of the persons convicted of taking part in 
the Scotch rebellion were there affixed until the place 
was so full that the remaining heads were sent to Car- 
lisle for alike exhibition. An old newspaper, called 
the Post Boy, notices the grim fact that the head of 
one unfortunate “‘ was carried to Newgate in order to 
be parboiled and affixed upon Temple Bar this day!” 
These were horrible practices, yet despite them all,a 
species of treason, or what was once so called, must 
have flourished and borne fruit, else our laws had been 
much worse than they are. There is after all a sug- 
gestive truth in Harrington’s epigram; 


Treason can never prosper—what’s the reason? 
If it does prosper, none dare call it treason. 


If all those who attacked and convulsed the State suc- 
cessfully had failed, and thereby earned the appella- 
tion and ignominy of traitors, who can say what a 
sorry plight our laws for keeping the peace should have 
been in? There has in truth been judicious as well as 
judicial treason. 

The times are changing, and we are changing with 
them. If this could be said in the Augustan age of a 
nation that was the foundress and the great source of 
law, should it not be doubly true in this Victorian era 
in which justice reigus more benignly than she ever 
did before? Modern science has been enlisted against 
the ancient gibbet, and is fast robbing it of its terrors. 
* Hanging,” said Sir Henry Wotton, an old provost of 
Eton, “ was the worst use man can be put to.” So 
thought the State sulons who enacted the Electrocu- 
tion Law of 1888, and sought to stifle the public scan- 
dal of the gallows by branding as a misdemeanor any 
thing more than the bare mention in a newspaper of 4 
convict’s legal death. Strangely does “ the whirligig 
of time bring in his revenges,’’ when a great journal 
like the New York Herald, which has been a brilliant 
leader of the literary police of the nation, one of the 
most expert of detectives, and a sagacious law re- 
former, can be criminally indicted for acquainting the 
public with these latest scientific experiments! Whata 
stride from the continuity of cruelties, which marked 
the end of the regicides, to the felon’s instant and 
‘painless ’’ exit by electricity. 

it is surely no matter of regret that, in the long 
flight of the intervening years, there are ruins and 
monuments of legislative or judicial ‘‘ wisdom ’”’ that 
have ‘‘ perished as do things wiped out with a sponge.” 
The curiosities of thecriminal law have been neither 
few nor far between, and if they are not yet all effaced 
are doomed we may hope to speedy extinction.—J. 
King in Canadian Law Journal. 


—_——__>__—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW — HOMICIDE — MANSLAUGHTER — 
OPINION EVIDENCE—ARGUMENTS.—The deceased went 
with his employer to a mill for a load of lumber. 
There they met the accused. The deceased was 
whistling, when the accused said tohim: ‘ What will 
you take for that tune, Will, to sell it?” The reply 
was: ‘I don’t want to sell it, and if I did not to 
you.” The accused said: ‘Who are you jawing? 
Don't sass me. I[ will show you.’ The reply was: 
“Lam not sassing you. If I was, Tam not afraid of 
you.’’ The accused stepped back, got a maul, and, 
after getting behind the deceased, who was a boy some 
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sixteev Or seventeen years old, struck him with it, 
causing death in a few hours. The troublesome ques- 
tion in the case is whether an instruction should not 
have been given as to voluntary manslaughter. It is 
earnestly urged that the killing was the resuit of sud- 
den passion. If so, and there was any considerable 
provocation, then such an instruction should have been 
given. It is true that no antecedent trouble between 
the parties, or any previous malice upon the part of the 
accused toward the deceased, is shown; that the meet- 
ing appears to have been accidental, and that the ac- 
cused had not prepared himseif with auy weapon to do 
harm to the deceased. But to reduce homicide from 
murder to manslaughter upon the ground that it was 
done in sudden heat and passion there must be a rea- 
sonable provocation. Roscoe says: ‘* Wherever death 
ensues from sudden transport of passion or heat of 
blood, if upon reasonable provocation, and without 
malice, or if upon sudden combat, it will be man- 
slaughter; if without such provocation, or the blood 
hashad reasonable time or opportunity to cool, or 
there be evidence of express malice, it will be murder.” 
Rose. Crim. Ev., p. 724. Every trivial provocation, 
although amounting even to an assault, will not make 
that manslaughter which would otherwise be murder. 
itis said by all authors upon criminal law that the 
provocation, to have such an effect, must be consider- 
able. If, upon a crowded thoroughfare, one were with- 
out any circumstances of indignity to slightly jostle 
or touch the arm of another, aud the latter were there- 
upon to kill him, it seems to us it would be mur- 
der, although the parties may have had no previous 
trouble, and the occurrence a sudden one. Wharton 
says: “Ifaman kill another suddenly, without any 
or without a considerable provocation, the law implies 
malice, aud the homicide is murder; but if the provo- 
cation were great, and such as must have greatly pro- 
voked him, the killing is manslaughter only.” 1 Am. 
Crim. Law, § 970. If there be no considerable provo- 
cation—if it be trivial—then the killing indicates, as 
has been said, ‘ta depraved and wicked heart, void of 
all social duty, and fatally bent on mischief.’’ It is 
true the line which marks these provocations cannot 
be clearly defined, but it seems clear to us that in this 
instance there was no provocation of such a character 
as to extenuate the offense, but that the act of the ap- 
pellant arose from a brutal malignity, rather than hu- 
man frailty. The one was a map of mature years and 
theothera boy. The language of the latter was not 
“a considerable provocation ”’ for the act; at most it 
was trivial, and the accused, after deliberately getting 
behind him, ruthlessly took his life. We have detailed 
above all, in substance, that was done or said, and 
nothing occurred which was sufficient in law asa pro- 
vocation to extenuate what wasa cruel killing from 
murder to manslaughter. It was proper therefore not 
to instruct the jury as to the latter offense. Ky. Ct. 
App., Sept. 10, 1891. Cotredl v. Commonwealth. Opin- 
ion by Holt, J. 


EASEMENT—RIGHT OF WAY—UNITY OF POSSESSION. 
—A. was the owner of freehold land upon which two 
houses were erected, one of which she occupied her- 
self. The other was let toa tenant. A. mortgaged the 
latter house to secure a sum of money. Prior to the 
mortgage A. had a right of way from her own house 
through a passage which ran over and along the side of 
the garden of the mortgaged house into a street at the 
rear. There was no reservation in the mortgage deed 
of the right of way, which was not a way of necessity, 
and was used only from time to time, and not contin- 
uously, by A. By her will, A. devised the house which 
she herself occupied to the plaintiff's predecessor in 
title. The mortgaged house she devised to the de- 
fendant. The will contained no words descriptive of 
orappropriate to the right of way. At the death of A. 





the mortgage was still subsisting, but the defendant 
paid off the mortgage, took a reconveyance of all the in- 
terest of the mortgagee, and blocked up the passage. 
The plaintiff brought ap action against the defendant 
to recover damages for this trespass in blocking up the 
passage and preventing its use by the plaintiff. Held, 
that assuming that the easement: passed to the plain- 
tiff's predecessor in title under the will, yet the right of 
way, not beinga way of necessity nor expressly re- 
served, was extinguished by the mortgage; but that 
plaintiff's right, if any, to redeem the mortgage was 
not thereby prejudiced. Court of Appeal, July 6, 
1891. Taws v. Knowles. Opinions by Lindley, Fry 
and Lopes, L. JJ. 65 L. T. Rep. (N. S.) 124. 


MARRIAGE—ESTATE BY ENTIRETIES—LIABILITY FOR 
HUSBAND'S DEBTS — FRAUDULENT CONVEYANCES — 
EJECTMENT.—(1) Where land is conveyed to a husband 
and wife, each owns the entire estate, and under the 
Revised Laws of Vermont, section 2324, which pro- 
vides that the lands of a wife shall be exempt from at- 
tachment or execution for the sole debts of her hus- 
band, an action of ejectment based upon a levy and 
sale upon a judgment against the husband will not lie. 
It is conceded that the estate created by the deed was 
one by entirety. This estate, created by conveyance 
to husband and wife, is a peculiar one. The interest 
of the grantees is not joint norin common. The par- 
ties do not hold moieties, but take as one person taking 
as a corporation would take. They have but one title. 
Each is seized of the whole, and each owns the whole. 
If one dies the estate continues in the survivor, the 
same as if one of several corporations dies. It does uot 
descend upon the death of either, but the longest 
liver, being alreadysseized of the entire estate, is the 
owner of it. One tenant by entirety cannot sever the 
tenancy by deed, as a joint tenant can, for reither 
can alien so as to bind the other. Our statute of par- 
tition (R. L., § 1275) does not extend to this estate, and 
@ conveyance to husband and wife is expressly ex- 
cepted from the operation of the statute (Id., § 1917) 
abolishing joint tenancies. If the husband be attainted 
his attainder does not affect the right of the wife if 
she survive him. Divorce a vinculo does not destroy 
the estate, and the jus accrescendi takes effect upon the 
death of the one first dying. As an illustration of the 
rule that there are no moieties between husband and 
wife, and that they take as one person, it may be 
stated that when land is conveyed to husband and wife 
and a third person the husband and wife take but a 
moiety, the third person taking a like moiety. The 
following citations may be referred to for authorities 
touching the characteristics of this estate: Co. Litt. 
187; Bac. Abr. *‘ Joint Tenancy,” B; 2 Cruise Dig. 
Real Prop., § 35; 2 Bl. Com. 182; 4 Kent Com. 362; 
Nichols v. Nichols, 2 Plowd. 483; Skinner, 182; Doe 
v. Parratt, 5 T. R. 652; Doe v. Wilson, 4 Barn. & 
Ald. 303; Dias v. Glover, Hoff. Ch. 71; Rogers v. Ben- 
son, 5 Johns. Ch. 431; Den v. Hardenbergh, 10 N. J. 
Law, 42, and note in 18 Am. Dec. 377; Taul v. Camp- 
bell, 7 Yerg. 319: Fairchild v. Chastelleux, 1 Penn. St. 
179; Stuckey v. Keeffe’s Ex'rs, 26 id. 397; McCurdy v. 
Canning, 64 id. 39; Wright v. Suddler, 20 N. Y. 320; 
Appeal of Lewis (Mich.), 48 N. W. Rep. 580; Chandler 
v. Cheney, 37 Ind. 391. The doctrine of survivorship 
in case of tenancies by entirety has been repudiated in 
Ohio and Connecticut. Sergeant v. Steinberger, 2 
Ham. (Ohio) 305; Phelps v. Jepson (Conn., 1789), 1 
Root, 48; Whittlesey v. Fuller, 11 Conn. 387. The Con- 
necticut court admits that it is the doctrine of the 

Snuglish law, and seems to base its decisions upon local 
customs and usage. The rule has been altered in 
some respects by legislation in the States of lowa and 
Illinois. The rule is recognized in Vermont in Brown- 
son v. Hull, 16 Vt. 309; is stated by Barrett. J., to be 
settled law in Davis v. Davis, 30 Vt. 440, and cited ap. 
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provingly in Park v. Pratt, 38 “id. B45. The plaintiff 


insists that the defendant was entitled to the use and 
income and profits of the estate during his life, that he 
had « life estate inthe property and that it was sub- 
ject tolevy and sale upon an execution against him 
alone. Such undoubtedly is the common law. The 
husband, during his life, is eutitled to the usufruct of 
the real estate belonging to his wife, and no doubt by 
that law can convey such life estate or incumber it, 
and it may be taken upon execution against him alone. 
But the Legislature have enacted that the rents, issues 
and profits of the real estate of any married woman, 
and the interest of her husband in her right in any 
real estate which belonged to her before marriage, or 
which she may have acquired by gift, grant, devise or 
inheritance during coverture, shall, during coverture, 
be exempt from attachment or levy of execution for 
the sole debts of her husband. Acts 1874, No. 37, §1. 
By asubsequent act it was provided that the words 
**issues and profits’ shall be construed to include all 
moneys and obligations arising from the sale of such 
real estate (Acts 1850, No. 22), and later the products 
of such real estate are in like manner protected. Acts 
1861, No. 25. These provisions are embodied in our 
present statutes. R. L., §§ 2324, 2325. Vt. Sup. Ct., 
Sept. 12, 1891. Town of Corinth v. Emery. Opinion 
by Taft, J. 


MASTER AND SERVANT—DEFECTIVE APPLIANCES.— 
It is not incumbent upon a master, who has caused a 
scaffold to be erected on which planks, suitable in 
quantity and quality, are laid to walk upon in the cus- 
tomary manner, without being fastened, to see to it 
that these planks are adjusted and in proper place at 
all times. Boards or planks, when used for this pur- 
pose, are always laid down loosely, ‘in ‘order that they 
may be shifted or moved as needed, and it is inevita- 
ble, aside from necessary shifting and moving, that 
they become more or less displaced by use. The de- 
fendant corporation cannot be declared guilty of neg- 
ligence, unless we hold its duty to have been to see 
that the planks which it had furnished, suitable in 
quantity and quality for the purpose, were kept ex- 
actly in place at all times, notwithstanding the fact 
that they were liable to be shifted by the men from 
point to point, as needed, and were also subject con- 
tinually to inadvertent displacement, the natural re- 
sult of the manner in which they were laid down and 
used. No such degree of care was required of the de- 
fendant. There was no defect in any of the materials 
of which the scaffold had been constructed, nor had it 
been built in a faulty manner. The plaintiff was in- 
jured by the falling of an adjustable part of the struc- 
ture, not by the giving away of a part of the structure 
itself, the result of using poor material or of defective 
construction. Nor were the injuries received because 
imperfect planks had been furnished out of which the 
walks or floors were to be made. The case is wholly 
unlike that of Kelly v. Telephone Co., 34 Minn. 321, 
where the plaintiff was at work on the top of a tele- 
graph pole when it fell; nor is it analogous to that al- 
leged in the complaint in Fraser v. Lumber Co., 42 
Minn. 520, wherein the plaintiff's right to recover for 
injuries sustained by the breaking of a step used in as- 
cending to the top of a pile of lumber, and made by 
extending one of the boards of the pile out therefrom 
about twenty inches, was considered. Again the views 
expressed in Eicheler v. Hanggi, 40 Minn. 263, in refer- 
ence to the plaintiff's contributory negligence, are per- 
tinent to the facts here. The duty of the defendant 
corporation did not extend so far as to require it to 
attend to or to secure the proper adjustment and _posi- 
tion of the planks which were provided by it for the 
workmen to stand upon when doing their work, for 
the adjustment and proper placing of these planks was 
properly incideut to the service which was required of 








the workmen. The plaintiff knew that the planks 
were laid down loosely, liable to be moved purposely 
or accidentally, at any moment, and it was his duty to 
see that they were in place when he went upon them, 
Further than this, he discovered before falling that 
the planks in the second section, overlapping the one 
which fell, had been shifted by walking thereon, and 
were out of place. This should have suggested that 
the one underneath might have been disturbed. The 
end which rested, or which shuuld have rested, upon 
the cross-piece was covered from above, but it was not 
concealed, so that the exact condition could not have 
been ascertained by aslight examination, while plain- 
tiff was driving the nail into the lower end of the 
hanger. Ora casual glauce toward it as he came up 
the ladder onto the scaffold would have disclosed the 
situation, or it could have beeu discovered had plain- 
tiff noticed that the south end of the plank projected 
further than it should. He seems to have paid no at- 
tention to the subject, and must be deemed to have 
neglected ordinary caution in doing his work. It is 
unnecessary to discuss the defendant’s claim that 
those who erected the scaffold were fellow-servants of 
the plaintiff, or that when obtaining employment he 
assumed whatever risks were incident to the use of 
the scaffold from which he fell. Sup. Ct. Minn., Aug. 
21, 1891. Jennings v. fron Bay Co. Opinion by Col- 
lins, J. 





RAILROADS—ACCIDENTS AT CROSSINGS—FLAGMAN.— 
In an action against a railroad company to recover 
damages for the alleged negligent killing of plaintiff's 
intestate, it appeared that decedent was a street-car 
driver, and that in coming toward defendant’s track 
he slowed his car to a walk when he was within about 
tWenty-five or thirty feet of the railroad crossing, 
and that he could have seen the approaching train sev- 
enty-five feet down the track when twenty-five feet 
away from the crossing, or could have seen the train 
one hundred and sixty feet down the track when 
within sixteen feet of the crossing; that deceased,did 
not stop his car, but seemed to be looking at his horse 
with his hand on the brake; that there was a flagman 
regularly stationed at the crussing, but that he was in 
the flag-house, and gave no warning of danger. Held, 
that it was a question for the jury to determine 
whether the absence of the flagman from his post of 
duty warranted deceased in presuming that it was 
safe to cross defendant's track at the time, and a find- 
ing that deceased was not guilty of contributory neg- 
ligence would not be disturbed. Plaintiff's counsel 
contend, that it appearing that the defendant had sta- 
tioned a flagman at this crossing, whose duty it was tu 
warn parties about to cross of approaching trains, it 
was for the jury to say whether the deceased, in keep- 
ing his eyes directed to the flagman for the very pur- 
pose of observing a signal at the earliest moment that 
it oould be given, was not exercising due care. They 
cite the following cases in support of this contention: 
French vy. Railway Co., 116 Mass. 5387; Sweeny v. Rail- 
way Co.,10 Allen, 377; Railway Co. v. Hutchinson 
(UL), 11 N. E. Rep. 856; Peunsylvania Co. v. Steg- 
meier (Ind.), 20 id. 843; Glushing v. Sharp, 96 N. Y. 
676; Railroad Co. v. Schneider (Ohio), 17 id. 321; State 
v. Railroad Co. (Me.), 15 Atl. Rep. 39; Central Trusi 
Co. v. Wabash, St. L. & P. Ry. Co., 27 Fed. Rep. 159; 
Tyler v. Railway Co., 137 Mass. 238; Railway Co. v 
Yundt, 78 Ind. 373. In 116 Massachusetts the submit- 
ting of the question of contributory negligence to the 
jury was not affirmed upon the ground of the absence 
of the watchman alone, but in connection with the 
further fact that a train had just passed, and plaintiff 
did not suppose or have reason to suppose that another 
would follow so closely as they did, the cars doing the 
injury having been cut off from another train, and 
“shunted ’’ down the track. In10 Allen the flagman 
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signalled the traveller to come on, and he went upon 
the track relying upon such invitation, It was said 
by the court: ‘‘ No express invitation need have been 
shown. It would only have been necessary for the 
plaintiff to prove that the agent did some act to indi- 
cate that there was norisk of accident in attempting 
to pass over the crossing.’”’ In Railroad Co. v. Yundt, 
78 Indiana, the court say: ‘If the defendant had, for 
aconsiderable time before the accident, kept a flag- 
man at the crossing to give signals on the approach of 
trains, and if the plaintiffs had been in the habit of 
crossing the railroad at that place, and observing the 
signals, and if on the occasion of the accident no sig- 
nal was given, the plaintiffs not knowing that the ser- 
vices of the flagman had been dispensed with, these 
facts might be considered by the jury, in connection 
with all the other circumstances, in determining 
whether or not the plaintiffs were free from contribu- 
tory negligence.” It is also said in Railway Co. v. 
Hutchinson (Ill.), 11 N. EB. Rep. 856: ** We are aware of 
expressions by this court, when passing upon the law 
and fact, and of like expressions by other courts of the 
highest respectability, that the failure of one approach- 
ing a railroad crossing to pause and look for the ap- 
proach of trains was such negligence as would, in the 
case there under consideration, preclude a recovery. 
But we are not prepared to say, as a matter of law, 
that a person approaching a railway crossing, when 
there is nothing apparent to warn him of danger, and 
at which he knows a flagman is stationed, whose duty 
it is to warn all persons of danger from running trains, 
is required to look elsewhere than to the flagman. The 
flagman’s duty is to know of the approach of trains, and 
togive timely warningito all persons attempting to cross 
the railroad track, and the public have a right to rely 
upon a reasonable performance of that duty. It may 
be that in this particular case a reasonably prudent 
and careful man would do more than observe the ab- 
sence of the ordinary signal by the flagman; but if so, 
the facts and circumstances should be submitted to 
the jury, to be considered by them in determining 
whether the party had, under all the circumstances, 
exercised ordinary care and caution to prevent in- 
jury.” InGlushing v. Sharp, 96 N. Y. 676, and in 
Railroad Co. v. Schneider (Ohio), 17 N. E. Rep. 321, 
there were gates at the crossings, attended by a gate- 
man, which gates were closed when there was danger 
of an approaching train, and open when there was no 
such danger. In both these cases, the gates being open, 
the persons injured drove in upon the track upon the 
assumption that there was no danger. Held, that such 
persons had the right to presume, in the absence of 
knowledge to the contrary, that the gatemen were 
properly discharging their duties; and that it was not 
negligent on their part to act on the presumption that 
they were not exposed toa danger which could only 
arise from a disregard of their duties by the gatemen. 
The following cases tend to support the plaintiff's con- 
tention that the question of Sherwood’s negligence 
was for the jury: Tyler v. Railway Co., 137 Mass. 238; 
Railway Co. v. Clough (IIl.), 25 N. E. Rep. 664; Penn- 
sylvania Co. v. Stegmeier (Ind.), 20 id. 483; Central 
Trust Co. v. Wabash, St. L. & P. Ry. Co., 27 Fed. Rep. 
159; State v. Railroad Co., 15 Atl. Rep. 36, 39; Burns 
v. Rolling-Mill Co., 65 Wis. 312, 315. See also Shear. 
& R. Neg., § 466. On the contrary, we are cited to a 
case in Pennsylvania— Greenwood v. Railroad Co. 
(Penn.), 17 Atl. Rep. 188. Mich. Sup. Ct., July 28, 1891. 
Richmond v. Chicago & W. M. Ry. Co. Opinion by 
Morse, J. Champlin, C. J., aud Grant, J., dissenting. 


WILLS—CHARGE OF LAND.—The blending of the res- 
idue of real and personal estate in the residuary clause 
of a will after peouniary legacies implies an intention 
on the part of testator to charge the legacies on 
such real estate if the personal estate is not sufficients 





and this implication will prevail, unless such construc- 
tion is restrained or avoided by other words or provis- 
ions in the will. The parties have not availed them- 
selves of the privilege of showing by parol evidence 
the nature, situation and amounts of testatrix’s prop- 
erty at the time of making the will, as they were enti- 
tled todo (Leigh v. Savidge, 14 N. J. Eq. 124; Jchn- 
son v. Paulson, 32 N. J. Eq. 390), but both sides have 
contented themselves with the result as fixed by the 
inventory filed by the executors. The complainant 
claims that the payment of these legacies is charged 
upon the real estate not devised other than by the 
sixth item, by invoking therule stated in Hawkins on 
Wills, page 294: ‘‘If legacies are given generally, and 
the residue of the realand personal estate is afterward 
given in one mass, legacies are a charge on the residu- 
ary real as well as the personal estate.’ Any 
question as to the rule which may have existed iu this 
State must be considered as set at rest by the decision 
of the Court of Appeals in the case of Corwine v. Cor- 
wine, 24 N. J. Eq. 579, as explained in Johnson v. Poul- 
son, 32 id. 390, the result of which may be thus stated: 
That when pecuniary legacies are first given, and af- 
terward the residue of the estate, real and personal, if 
the personal estate is insufficient therefor, the inten- 
tion of the testatrix to have the legacies payable out of 
the real estate appears by necessary implication from 
the words “ residue’”’ or ‘‘remainder,’’ when applied 
to two kinds of property combined, unless there are 
other words or provisions in the will which are incon- 
sistent with the existence of such intention on the 
part of the testatrix. In other words, that such infer- 
ence arises from the use of these words under such cir- 
cumstances, and will be giveu that effect, unless such 
construction is restrained or avoided by other words 
or provisions in the will. Stevens v. Flower, 46 N. J. 
Kq. 340; Merritt v. Merritt (N. J.), 21 Atl. Rep. 128. 
This is practically the English rule, as stated in Hawk- 
ins, supra, and declared in the case of Greville v. 
Browne, 7 H. L. Cas. 689. The most of the English 
authorities were cited in the case of Corwine v. Cor- 
wine, supra. The principle has also been enforced in 
Gyett v. Williams, 2 Johns. & H. 429; Carroll v. Har- 
grave, 5Ir. R. Eq. 123; Gainsford v. Dunn, L. R., 17 
iq. 405; Brooke v. Rooke, 3 Ch. Div. 630; In re Bellis’ 
Trusts, 5 id. 504; Bray v. Stevens, 12 id. 162; Elliott v. 
Dearsley, 16 id. 322; Hays v. Jackson, 6 Mass. 149; 
Wilcox v. Wilcox, 13 Allen, 252; Gallagher’s Appeal, 
48 Penn. St. 122; Robinson v. McIver, 63 N. C. 649. 
The rule obtains whether interests in lands have al- 
ready been given by the will or not. Bench v. Biles, 4 
Madd. 187; Francis v. Clemow, Kay, 435; Wheeler v. 
Howell, 3 Kay & J. 198; Miller v. Sandford, 31 N. J. 
iq. 427; Lewis v. Darling, 16 How. 1; Hassanclever v. 
Tucker, 2 Bin. 525; Moore v. Beckwith, 14 Ohio 8t. 
135. The courts of New York do not follow the Eng- 
lish decisions and infer an interest to charge legacies 
on real estate from a blending of the real and persona) 
property in a residuary clause as the rest and residue 
of testator’s estate, but give such effect if it is made to 
appear by extrinsic circumstances such as may, under 
the rules of law, be resorted to in the interpretation of 
written instruments, that it was the testator’s inten- 
tion that the legacies should be charged on the land. 
Brill v. Wright, 112 N. Y. 129; Hoyt v. Hoyt, 8 id. 
142; Scott v. Stebbins, 91 id. 605; Wiltsie v. Shaw, 100 
id. 191; MecCorn v. MeCorn, id. 511; In re City of 
Rochester, 110 id. 159. The fact that the testator must 
have known that the personal estate was not sufficient 
to pay all the legacies is to be considered in ascertain- 
ing his intention to charge them on the lands, and 
raises a strong presumption that such was his purpose. 
It is said in the case of Hoyt v. Hoyt, 8 N. Y. 142: 
“Tt is assumed that no man, in making a final disposi- 
tion of his estate, will make a legacy save with the 
Honest, sober-minded intention that it shall be paid. 
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Hence when from the provisions of a will prior to the 
gift of legacies it is seen that the testatrix must have 
known that she had already so far disposed of her per- 
sonal estate as that there would not be enough to pay 
the legacies, it is reasoned that the bare fact of giving 
a legacy indicates that it shall be made from the real 
estate.” And Vice-Chancellor Bacon, in Bray v. Ste- 
vens, 12 Ch. Div. 162, says: ‘I cannot impute to the 
testator such an absurdity—such a mockery—as to 
these legatees, as to give them legacies when he knew 
his personal estate had no means of satisfying them.” 
But in Johnson v. Poulson, 32 N. J. Eq. 390, Dodd, J., 
says: ‘‘Such however is the presumption against a 
charge, unless distinctly imposed, that though the in- 
sufficiency of the personal estate to pay legacies, when 
so made to appear, creates a strong impression in favor 
of her intention to charge them, yet standing alone, it 
is not enough, as against heirs, to effect such a charge.” 
The legatees are grandchildren of the testatrix. The 
fact that the beneficiary is not a stranger, but of the 
testatrix’s blood, and that the legacy is the only provis- 
ion made for him, is entitled to great weight in ascer- 
taining the intention, and also raises the presumption 
in favor of a charge on the real estate if the personal is 
insufficient. Hoyt v. Hoyt, 85 N. Y. 142-148; Van 
Winkle v. Van Houten, 3 N. J. Eq. 189. Ct. Chan. N. 
J., July 29, 1891. Turner v. Gibb. Opinion by Green, 
vV.C. 


—_2_——_—. 


JEFFERSON’S CONTEMPT OF CHIEF JUS- 
TICE MARSHALL’S OPINIONS—PRESIDEN- 
TIAL REVIEW OF THE GREAT CASE— 
MARBURY v. MADISON — BURR'’S SUB- 
P(ENA DUCES TECUM. 


N the biographical sketch of Chief Justice Marshall 
contained in the History of the United States Su- 
preme Court, the volume prepared by the Judi- 
ciary Centennial Celebration Committee, there is a 
brief reference to the important case of Marbury v. 
Madison, 1 Cranch, 137, which reminds the reader of 
Jefferson's opinion of the case, and his contempt for 
Marshall. 

That case is the foundation of Marshall's reputation 
as chief justice of the Supreme Court of the United 
States. It is exceedingly important and interesting, in 
the sharp lines which he drew between co-ordinate 
branches of our government. It was the first case in- 
volving a constitutional question that came before him. 
His opinion in it intensified President Jefferson’s 
hatred of him. 

The facts of the case were these: Among the last 
official acts of President John Adams before the expi- 
ration of his term of office was the nomination of 
Marbury to the Senate as a justice of the peace for the 
District of Columbia, which that body approved. A 
commission was then drawn up, signed by the presi- 
dent, and sealed with the seal of the United States, 
but it had not been delivered when Jefferson, who 
succeeded Adams as president, took the executive 
chair. The former, believing the appointment incom- 
plete until the delivery of the commission, counter- 
manded its delivery, and appointed another person a 
justice in Marbury’s place. James Madison was Jef- 
ferson’s secretary of State, and arule for a mandamus 
was then moved for commanding Madison to deliver 
Marbury his commission. 

“The interposition of the court was invoked, on the 
ground that they were authorized by an act of Con- 
gress ‘to issue writs of mandamus in cases warranted 
by the principles and usages of law, to any courts ap- 
pointed, or persons holding office under the authority 
of the United States.’ The first question, then, that 








naturally presented itself was, whether the authority 
thus given to the Supreme Court to issue writs of man. 
damus to public officers was warranted by the Consti. 
tution, and if not, whether the court was competent 
to declare the act void which conferred the authority, 
or in other words, whether the court was competent 
to declare void an act of Congress which they deemed 
repugnant to the Constitution. The order however in 
which the court viewed the subject reversed the ob- 
jects of inquiry. The first considered was whether Mar- 
bury had a right to the commission which he claimed, 
and the court decided that he had; that an appoint. 
ment is complete when the commission is signed by the 
president; that the commission is complete when the 
seal of the United States has been affixed to it; and to 
withhold such commission from an officer not remoy. 
able by the will of the executive is violating a vested 
right.” 

As the legality of Jefferson’s conduct in directing 
the secretary of State to withhold the commission 
from Marbury was involved in this part of the decis- 
ion, it aroused his violent indignation against the 
chief justice who pronounced the opinion, especially 
“as Jefferson believed that the validity of a commission, 
like that of a deed, depended on delivery; and as the 
court held that they had no cognizance of that part of 
the case, he considered the opinion of Marshall, con- 
curred in by the other judges, sustaining the legality 
of Marbury’s claim to the commission, an obiter dis- 
sertation of the chief justice, and at all events, a per- 
version of the law,” and he never lost an opportunity 
to denounce Marshall in the severest manner. 

The chief jastice’s rulings on the trial of Aaron Burr 
for high treason added fuel to Jefferson’s hatred of 
him. While that case was pending, he wrote George 
Hay, the attorney-general, several letters, expressing 
his conviction that Burr was guilty, and denouncing 
the course which Marshall was taking inthis rulings in 
the case. In one of his letters, dated June 2, 1807, he 
refers to the Marbury Case in denunciatory terms. 
“*] observe,” he says, “that the case of Marbury v. 
Madison has been cited by Burr's defenders, and I 
think it material to stop at the threshold the citing 
that case as authority, and have it denied by law—lIst. 
Because the judges, in the outset, disclaimed all cog- 
nizance of the case, although they then went on to say 
what would have been their opinion had they had 
cognizance of it. This then was confessedly an extra- 
judicial opinion, and as such, of no authority. 24. 
Because if judicially pronounced, it would have been 
against law, for to a commission, a deed, a bond, de- 
livery is essential to give validity. Until therefore it 
is delivered out of the hands of the executive and his 
agents itis not his deed.” 

So strong was Jefferson’s opinion that Marshall’s de- 
cision was extra-judicial that he wholly disregarded 
it. ‘On this construction,’ he says, ‘‘ I have hitherto 
acted; on this I shall ever act, and maintain it with 
the powers of the government.” Here is presented a 
historical fact of great interest, an open collision be- 
tween the two co-ordinate branches of government, 
the executive and the judicial. 

The matter rested there, and Madison, the secretary 
of State, refused to deliver the commission to Marbury 
under the direction of Jefferson, who continued to 
hold that the opinion of Marshall was coram non judice. 
In his letter to Mr. Hay, to which we have referred, 
Jefferson goes to the extent of overruling and de- 
nouncing the opinion of the chief justice,and establish- 
ing his own dissenting opinion in ita place, notwith- 
standing the Constitution provides that the three great 
branches of the government, the legislative, the execu- 
tive and the judicial, shall be co-ordinate and inde- 
pendent of each other. 

**T have long wished,” he says, “‘ for a proper occa- 
sion tohave the gratuitous opinion of Marshall in 
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Marbury v. Madison brought before the public and 
denounced as not law, and I think the present a fortu 
nate one, because it occupies such a prominent place 
in the proceedings against Burr, and in the public at- 


tention. Ishould be glad therefore if, in noticing 
the case on the trial, you could take occasion to ex- 
press the determination of the executive that the doc- 
trines of it were given extra-judicially and against law, 
and that their reverse will be the rule of action with 
theexecutive. If this opinion should not be your 
own, I would wish it expressed merely as that of the 
executive. If it is your own also, you would of 
course give to the arguments such a development asa 
case incidental only might render proper.” 

: In this way Jefferson sought to nullify the doctrine 
laid down in Marbury v. Madison. He had nullified it 
by refusing to be guided by it, and nowhe proposed to 
do so by directing the prosecuting officer of the United 
States to denounce the opinion in open court, in the 
very face of the chief justice who had pronounced it. 
And Mr. Hay took occasion several times during the 
trial of Burr to express his own dissent from Mar- 
shall’s ruling in the Marbury Case, though with little 


t. 

Marshall decided in the case we are considering that 
acommission is not necessary to the appointment by 
the executive of an officer under the general govern- 
ment; that a commission is only evidence of an ap- 
pointment; that delivery is not necessary to letters- 
patent; that the president cannot authorize the secre- 
tary of State to omit the performance of those duties 
which ave enjoined by law, and yet he discharged the 
rule moved for, to compel Madison, secretary of State 
of the United States, to show cause why a mandamus 
should not issue, commanding him to deliver to Mar- 
bury his commission as a justice of the peace in the 
District of Columbia, the grounds of his decision 
being that the Supreme Court of the United States has 
not power to issue a mandamus, it being an exercise 
of original jurisdiction not warranted by the Consti- 
tution. Jefferson, alawyer of deep learning, and of 
immense reading, on all subjects, was in bis own mind 
convinced that the ruling of Marshall on the com- 
mission of Marbury was contradictory and void. 
Neither did he concur in Marshall's decision on the 
really great overshadowing question in the case, that 
of the jurisdiction of the Supreme Court and its power 
todeclare void an unconstitutional act of Congress. 
The reasonings of the chief justice in deciding that the 
court has this jurisdiction, have commanded universal 
assent. Whatever criticisms have been applied to 


- them, it is certain that they exhibit the comprehen- 


siveness of his understanding, and his wide grasp of 
original thought. 

Long after Jefferson left the executive chair of the 
Union he continued to denounce Marshall and his de- 
cision in Marbury v. Madison. 

In June, 1822, writing to Judge Johnson, he said: 
“The practice of Judge Marshall in travelling out of 
his cases to prescribe what the law would be in a moot 
case, not before the court, is very censurable indeed. 
Cohens v. State of Virginia, decided in March, 1821, is 
prominent among the many instances in which he has 
travelled out of his cases to tell what the law ought to 
be, instead of what it is. But Marshall’s opinion was 
80 completely pulverized by the learned and exhaus- 
tive review given it by Judge Roane, that no further 
comment upon it is necessary. There was another 
caseI recollect, more particularly as it bore upon me. 
Among the midnight appointments of President 
Adams, just before his term of office expired, were 
commissions to some Federal justices of the peace. 

¥ were signed and sealed by him, but not deliv- 
ered. I found them on the table in the department of 
State and forbade their delivery. Marbury, one of the 
appointees, applied to the Supreme Court for a man- 





damus to the secretary of State, Mr. Madison, to compel 
him to deliver the commission intended for him. The 
court decided that that being an original process they 
had no cognizance of it. Butthe chief justice went 
on to lay down what the law would be had they juris- 
diction of the case, to-wit: they should command the 
delivery. Beside the impropriety of this gratuitous 
interference, could any thing exceed the perversion of 
the law? Yet this case of Marbury v. Madison is con- 
tinually cited by bench and bar as if it were settled 
law, without any animadversion on its being merely an 
obiter dissertation of the chief justice.” 

Ina letter to Theodore Hilton he said: ‘ Marshall 
is one of those who, with Hamilton, distrusts the 
virtue and intelligence of the people, and he is in favor 
of a strong, central, vigorous government. His judi- 
cial decisions on all questions involving political prin- 
ciples have been uniformly on the side of implied 
power and free construction of the Constitution, and 
such also has been the tendency of his writings. That 
he is sincere in his views I donot doubt, and I think 
he loved his country, but that he has been all his life a 
stumbling block and an impediment to democratic 
principles no one can doubt.” 

Another source of Jefferson’s dislike of Marshall was 
the latter’s decision granting awrit subpena duces 
tecum, commanding Jefferson, then president, to ap- 
pear and testify as a witness, at Richmond, on the 
trial of Aaron Burr, and to bring with him certain 
documents, of which he was the custodian. 

The motion for this writ was Burr's great successful 
strategic move on his trial for high treason. Jefferson 
intensely desired Burr's conviction. Writing to Mr. 
Hay, after service of the writ, Jefferson said: “I am 
deeply disgusted with this manceuver of Burr's, made 
successful by the decision of Marshall. Considering 
his opinion on the question of subpeena duces tecum as 
coram non judice, [ did not give it much attention. 
Yet I saw readily enough that, as usual where an opin- 
ion is to be supported, right or wrong, he dwells much 
on smaller objections, and passes over those which are 
solid. Laying down the position generally that all 
persons are bound to obey subpcenas, be admits no ex- 
ception, unless it can be found in his law books.” 

In another letter to one of the counsel engaged in the 
case against Burr, Jefferson says: ‘* Does the chief 
justice make himself happy in the belief that he can 
compel the president of the United States to travel 
about the country with a bundle of documents under 
his arm like a common clerk who happens to have 
charge of important papers?” 

Jefferson did not obey the writ. Neither were the 
documents in his keeping which were wanted pro- 
duced on the trial, and Aaron Burr was not convicted. 

It isa singular feature in these unfortunate relations 
between two of the most illustrious characters in 
American history, that in all that Chief Justice Mar- 
shall ever spoke or wrote, there was not one unpleas- 
ant allusion to Jefferson. 


L. B. Procror. 


——_—_- > —_—_— 


CORRESPONDENCE. 





TITLE 10 “ PERICLES.” 


Editor of the Albany Law Journal: 


Referring to Mr. Callicot’s letter, let me note that I 
certainly claim no credit for suggesting that the Peri- 
cles may have been left out of the First Folio Shakes- 
peare, because the publishers of that volume had no 
legal right to include it. Any layman with the record 
before him would have inferred as much. But if Mr. 
Callicot will re-read his own citations he will perhaps 
see that this is not at all what Dr. Halliwell-Phillipps 
says in the sixth edition of his Outlines. (The eighth 
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edition is the one usually referred to as final.) What 
Dr. Halliwell-Phillipps did say, as I read him, was (1) 
that he (Dr. H.-Phillipps) thought that Blount may 
have thought that the stage popularity of the 1609 
quarto version of the Pericles was too precious to be 
jeopardized by its circulation in print; and (II) that 
he (Dr. H.-Phillipps again) thought it safe to infer that 
the editors of the First Folio did not consider that 
Shakespeare’s share in the composition of that play 
entitled it to be included in that folio. 

And if Mr. Callicot will do me the honor to re-read 
my introduction, he will see that I disagreed with the 
first of the above propositions, (a) because ‘‘the 1609 
quarto version of the Pericles” was “ circulated in 
print” to a larger extent than almost any other 
Shakespearean or pseudo-Shakespearean play ever was, 
and (b) because, whether it was or not so circulated, 
Blount had nothing to do with it, because be had sold 
the copyright before the play was ever printed at all, 
and never repurchased it. And he will see that I 
disagreed with the second proposition, because from 
what is to be gathered about the Elizabethan pub- 
lishers (who acted under protection of the Stationers 
Company and the Star Chamber) I preferred to relate 
their procedure, in any given case, to their commer- 
cial sagacity rather than to their construction of the 
ninth commandment or to their (or their editors’) crit- 
ical acumen in literary matters. So far as I havegone | 
into the matter my own belief is therefore that the 
Pericles does not appear in the First Folio because not 
the property of the publishers of that folio, and that it 
was inserted in the Third Folio by Sir Willian D’ Ave- 
nant, who was the editor (or stood behind the editor) 
of the Third Folio, and who may have had critical as 
well as proprietary warrant for so doing. 

Whenever the Pericles was printed at all in the sev- 
enteenth or eighteenth centuries it was printed as 
“By William Shakespeare.”’ I confess that any argu- 
ment drawn from the fact that on one occasion in the 
seventeenth century it was simply NoT printed at all, 
seems to me to be rather wanting in probative force 
either way. 

Very respectfuliy, 
APPLETON MORGAN. 

New York, October 9, 1891. 


LASHAWAY V. TUCKER. 
Editor of the Albany Law Journal: 

Allow us to call your attention to the Chinese Puz- 
zle (?) published in 39 N. Y. St. Rep., page 680, enti- 
tled Lashaway v. Tucker. 

We desire to know what cause defendant had to 
complain of the ruling at Circuit, which apparently 
was in defendant’s favor, and whether error in a rul- 
ing in favor of adefendant is cause for a reversal upon 
his appeal? 

And just what does the court at General Term mean 
any way? 

Yours truly, 
Parker, DRAKE & PARKER. 

Rocuester, N. Y., Oct. 15, 1891. 


nepmesipemminninn 
NEW BOOKS AND NEW EDITIONS. 


RapaLJe’s DiGest OF AMERICAN DECISIONS AND 
AMERICAN REPORTS. 

A Digest of the Decisions of the Courts of Last Resort of the 
several States, from the earliest period to the year 1888, 
contained in the one hundred and sixty volumes of the 
American Decisions and the American Reports and of the 
notes therein contained. By Stewart Rapalje. Three 
volumes. Pp. 3805. San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers, 1891. 

The key to the twin storehouses of American case law. 

This digest is welcome as an absolute necessity to the 





= 
named. The editor has had years of experience in thig 
particular field and has produced a book which dues 
him great credit and of which he may well be proud. 
That he has taken great pains to do his level best jg 
shown by the statement in the preface that “the 
preparation of copy for the printer was not begun un. 
til every point of law (some ninety thousand) had 
found its final resting place, and every cross-reference 
had been prepared.’ To the possessor of either or 
both of the series of reports digested, the work is of 
incalculable value. The use of the work by those who 
have neither the Americzn Reports nor American De- 
cisions will greatly facilitate their researches in the 
examination of legal questions. 


—_—____—_——. 


NOTES. 





7. following are extracts from the will of the late 

Edwiu Lee Brown of Chicago: ‘* My observation 
leads me to the conclusion that bonds are a fraud and 
humbug, as indeed are most courts of law, and it is my 
desire that my executrix avd executors be as little in- 
terfered with as possible by anycourt.  1t is my ex- 
press desire that my said executrix and executors 
counsel only with my friend (that “‘rara avis, an hon- 


| est lawyer), James S. Murray, now having un office at 


| No. 184 Dearborn street, Chicago, and residing in 





possessor of either of the great series of reports above 


Evanston, in all ordinary matters connected with the 
settlement of my estate, and should any extraordinary 
question arise requiring additional counsel, that they 
consult my son-in-law (A. L. Smith of Milwaukee, also 
a lawyer, and I believe an honest one), and should my 
son-in-law reside in Chicago at the time of my decease 
it is my request that he and Mr. Murray be both con- 
sulted.” This is a neat little puff for Messrs. Murray 
and Smith. Wonder which of them drew the will! 


Lawyers must look on with much amusement at the 
medical controversies by letter in the press on such 
subjects as drink and drunkenness. Dr. Mortimer 
Granville wrote an audacious defense of moderate 
drinking. He was attacked on all sides, not once ef- 
fectively, because it was simply impossible. He then 
blundered by publishing a rhetorical firework, which 
exceeded in irrelevant declamation the worst letters 
of his opponents. We fancy the judges have to some 
extent misled the teetotallers. Drink, they frequently 
say, is the cause of crime. They should say excessive 
drinking frequently causes crime, or is the proximate 
cause. Suppose A. has a vixen of a wife who nags at 
him until he goes out and gets drunk, and comes back 
and murders her. Is drunkenness the cause of the 
crime ?-—not the sole, though possibly the proximate. 
A gentleman of large criminal practice tells us that 
drink is often made to cover and palliate crime. Pris- 
oners without excuse plead intoxication—frequently 
untruly. Now as tothe testimony of the profession. 
Does any one ever see water drunk at a legal dinner? 
There are subterranean cellars of splendid old liquor 
under the flags of the Temple quadrangles, unsus- 
pected and undreamt of. The cellars of the Inns of 
Court are filled with gorgeous tipple. Judging from 
the dinners given by the Incorporated Law Society, 
solicitors are not behind their brethren of the long 
robe in this respect. For some years, we believe, the 
present law officers were teetotallers, but they have 
since, 80 we are told, taken most kindly to possibly 
two ounces of alcohol per diem—perhaps more; we do 
not know. Yet drunken solicitors, and drunken bar- 
risters, and drunken judges are, we believe, seldom 
seen nowadays. And lawyers live to great ages. 
Judges indeed, who rarely despise wholesome wine, are 
said by some to live to unconscionable ages, preserv- 
ing their mental faculties intact, and seriously inter- 
fering with the regular order of promotion. — Law 
Times. 
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CURRENT TOPICS. 


OR their vigor and humor the following, from a 

paper by W. P. Andrews, clerk of the Crimi- 

pal Court, Salem, Mass., in the Forum for October, 
deserves quotation : 


“How many good children should we have in the 
family if we gave a child a piece of gingerbread every 
time it was naughty in the hope that it would be 
touched by our kindness, and become good? Yet this 
js literally what we do in our present ‘ penal’ system. 
We have softened our penalties until they are rewards 
ofdemerit. Ifa man is naturally lazy, we make him 
lazier by supporting him in idleness. Is he vicious, we 
give bim gingerbread and a brass band as a reward for 
his viciousness. The only penalty which he still feels 
aga penalty is a fine, which his family feel more than 
he feels, and many men escape this by serving time in 
jail in preference to paying the fine. We talk of the 
disgrace of going to jail, and the loss of freedom; but 
the sense of disgrace vanishes with the first imprison- 
ment, and the loss of freedom is not felt, accompanied 
asit is with unusual luxuries. ‘Four months,’ ex- 
dlaimed a prisoner on being seutenced, *‘ what’s that? 
Why, it is less thana salt voyage, and a great deal 
easier.’ ‘I would gladly goto jail for ten days,’ said a 
gentleman who knew of the management of our pris- 
ons, ‘if by so doing I could find myself in Europe. I 
should infinitely prefer it to the confinement and dis- 
agreeable features of a sea-voyage.’ Many men every 
year, finding themselvesin need of quiet and medical 
aid, voluntarily seek the seclusion that the jails afford. 
And for a host of vagabonds it has already becomea 
winter palace, where they regularly hibernate till it is 
more agreeable out of doors again. A country justice 
whom the writer knew had a regular clientele of some 
forty of these wise animals, who, as soon as they were 
recognized and turned out of snug harbor, would re- 
turn and swell his revenue, by obtaining a new com- 
mitment. One epicurean philosopher, who once char- 
acterized himself on leaving the dock as ‘a thief anda 
murderer,’ has for twenty years laid the whole burden 
of his miserable existence upon the faithful heart of 
the country, and not once experiencedafrown. His 
ideal of happiness is a wild debauch, for which his 
pension supplies the funds, and which he keeps up un- 
til he is exhausted, and needs rest aud medical aid, 
when the county takes the burden off the hands of the 
State and of the United States, and neatly cleans and 
puts away his ‘batting suit,’ his only property, till he 
is ready to go on another spree. Meanwhile he is 
cosseted and patched up again, and clothed and fed 
and doctored, till the funds at his disposal enable him 
to enjoy his liberty, when the same round continues. 
Thus we foster his vicious propensities to the utmost, 
and it is a striking example of the tendency of our 
present system. We reward crime and coustantly en- 
courage it, instead of punishing and sternly repressing 
it, as our fathers did, and this enormous increase of 
fifty-fold. while the population has only trebled, is the 
natural result. We have spared the rod, and substi- 
tuted the piece of gingerbread. Our fathers’ homely 


proverb warns us that this is the way to spoil the 

child, and the truth of their pregnant maxim is but too 

painfully apparent in our gorged jails, to which hun- 

dreds of the same prisoners return voluntarily and de- 

lightedly for thirty, fifty or a hundred times. Shall 
Vou. 44— No. 18. 





we then punish crime? or offer rewards for it? Is it 
either wise or safe to continue on the path which is so 
swiftly leading us to destructiou?”’ 


The problem of the punishment of small crimes, 
such as are usually punished by a few days in the 
penitentiary, is certainly serious, and no doubt 
there is much truth in what Mr. Andrews asserts 
about its ineffectual character. But what would he 
have? Whipping, stocks, pillory, solitary impris- 
onment, starving? All these have been ineffectually 
tried. Did our fathers repress it? It does not so 
appear. They tried in vain to suppress crime by 
capital punishment in one hundred and sixty differ- 
ent cases. It seems to us that society begins at the 
wrong end. It waits until the house gets well on 
fire and then complains that it cannot put it out. 
Would it not be better to watch the house and ar- 
rest the incendiary and destroy his inflammable ma- 
terials? Most of the offenses to which Mr. Andrews 
alludes are the offspring of strong drink, the sale 
of which society does not very seriously oppose or 
regulate, but which in most instances it licenses 
and utilizes as a producer of revenue. How would 
it answer to imprison the rumseller along with the 
rum-drinker in every instance in which the crime 
is traceable to the sale? Let the seller beware, and 
doubtless he would be more careful. It is really 
difficult to see why the rumseller should “be more 
tenderly treated than an accomplice or a conspira- 
tor. He does the community no good—absolutely 
none—and most of the harm which the community 
suffers comes from him. But aside from this, it 
might be well to engage the classes to whom Mr. 
Andrews refers in some hard and not too comfort- 
able kind of work, such as the making or mending 
of roads or the keeping of them clear of snow. Put 
these habitual drunkards and vagabonds at some 
labor like this, instead of giving them more com- 
fortable quarters and better food than they have at 
home, and they would at least cease to seek the se- 
clusion that a prison grants, 


There is no branch of the law in which techni- 
cality is oftener allowed to defeat justice than that 
pertaining to the construction of wills. It often 
seems that ‘‘where there is a will” there is not a 
way. We quote a very vexatious instance from the 
Law Journal: ‘‘In Re Ely, Tottenham v. Ely, the 
late Lord Ely bequeathed £2,000 to his cousin Adam 
R. C. Loftus, son of his late uncle, the Rev. Lord 
Adam R. C. Loftus, unless he should immediately 
on the testator’s death succeed to the title of Mar- 
quis of Ely. The name ‘Adam R. C. Loftus’ was 
a mistake of the draftsman for that of ‘Lord G. H. 
Loftus,’ Parol evidence is allowed to explain latent 
ambiguities, but here the ambiguity was patent—that 
is, on the face of the will—as the gift was to a non- 
existent person, and Mr, Justice Kekewich refused 
to permit parol evidence to be adduced.” The 
Journal has good warrant for pronouncing this a 
hard case. We find ourselves in some difficulty in 
comprehending how it is acase of patent ambiguity 
on the face of the will, for it certainly could not 
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appear, on the face of the will, nor without extrin- 
sic evidence showing such fact, that there was no 
such person as Adam R. C. Loftus. For aught that 
appears on the face of the will, there may have been 
a person of that name. So even under the techni- 
cal distinction between patent and latent ambigui- 
ties, it seems hard to understand the ruling of the 
court. But is it not time that courts put behind 
them all this artificial nonsense, the offspring of le- 
gal subtlety that has been dead and buried for 
three centuries? In the case in question, no harm 
could have resulted from saving the disposition 
from defeat by showing the mistake of the scrive- 
ner. If there had been a living person of the name 
in the will, the offer to show the mistake would 
have been a very different thing. It would have 
amounted to making a new and different will, and 
defeating an apparent valid disposition. But in 
this case the testator had no will to give the legacy 
to the person named, because there was no such 
person. The person named would not have been 
prejudiced, The testator undoubtedly intended to 
give tosomebody. The person named did not ex- 
ist. Why not let it be shown who that somebody 
was? The evidence offered would not have contra- 
dicted the expressed will, but on the other hand 
would have corrected and effectuated it. It seems 
to many lawyers of this day that the doctrine of 
patent and latent ambiguities never had any foun- 
dation in reason, justice or good policy, and that 
it has long since outlived its usefulness, if it ever 
had any. It seems absurd that courts should go on 
construing wills by narrow and technical rules 
simply because a chancellor laid them down three 
hundred years ago. Ancient error is inveterate by 
reason of its antiquity, but it is not thereby ren- 
dered respectable. Courts should consider that 
men are fallible, that scriveners are prone to make 
mistakes, and where such a mistake is clearly and 
unequivocally demonstrable, and the testator’s in- 
tention can be shown without ambiguity, they 
should effectuate the intent. It really subjects the 
law to just derision that courts are helpless, or re- 
gard themselves as helpless, in such cases. The 
hardship of the case in question is inereased by the 
fact that the legatee was described as ‘‘son of my 
late uncle,” and the fact that the uncle had no 
other son, either at the date of the will or at the tes- 
tator’s death, than Lord G. H. Loftus. The Jour- 
nal thinks that the proposed evidence might still 
have been ‘‘ dangerous, as a testator might intend 
the gift for a person whose death he had not heard 
of, and not for the person who best answered the 
description at the time of the execution of the will 
and the testator’s death.” But if the proposed evi- 
dence had shown exactly what person the testator 
did mean, there would have been no danger. Such 
proof is usually attainable. 


There has been a recent legal game of chess down 
South, in which the black castle wins. In other 
words, the Mississippi Supreme Court holds that a 


ee 
‘* castle,” and that if a man of any color unlawfully 
tries to break into that castle, the owner and occy. 
pant may resist even to killing him. The Atlanta 


case: 


‘Maury, a negro, had a fight on the highway with 
Nicholson, a white man. Maury got the best of it, 
and Nicholson, with his brother-in-law and a dozen 
men, went to Maury’s house one night, without any 
warrant. They broke open an outhouse, whereupon 
Maury, who had collected a number of friends, fired 
upon the crowd and killedtwo men. For this Maury 
was indicted and tried for murder. The lower court 
charged the jury as follows: Under the law of this 
State, any private person has a right to arrest any one 
who has committed a felony, and when he has reason- 
able grounds to suspect and believe the person pro- 
posed to be arrested to have committed the same, and 
this too with or without a warrant. Even though the 
parties had no right to make any arrest of George 
Maury without a warrant, yet if the jury believed that 
the parties were informed by Cobb that he had a writ 
for the arrest of George Maury, and they so believed 
and acted on such information, and George Muury and 
those with him willfully, feloniously and with malice 
aforethought, shot and killed the deceased, then the 
jury will find him guilty. The jury in less than two 
hours brought in a verdict of guilty of murder, and the 
punishment was fixed at imprisonment for life. Maury 
appealed, and Justice Campbell of the Supreme Court 
reversed the judgment of the lower court, declaring 
that the facts of the case did not make out the crime 
of murder. He said that Maury, before the invasion 
of his premises, had committed no felony, and the in- 
vaders had no warrant. It was Maury’s right, under 
the circumstances, to collect his friends to defend his 
home and person.”’ 


We are glad to see that the Constitution applauds 
this decision, and we hope that the community will 
acquiesce in it, and not be led to do any thing vio- 
lent because the practical result was a little unusual 
and off color. 


Here comes another incendiary lawyer who “has 
a fatal inability to stick to prose,” to wit: Mr. 
William Bard McVickar, who puts forth a dainty 
little book of verses entitled ‘‘ Lays of a Lawyer.” 
They are not about law or lawyers, however, but 
are ‘‘society verses,” some of which have enlivened 
Life and puckered the lips of the readers of Puck. 
They are all neat and harmonious, some of them 
tender—not legal tender. A harmless Anacreon of 
a Platonic sort our poet appears to be, whose vaca- 
tion creed we find in “Arcadia” as follows: 
‘*When we long for nature and all that’s true, 
And worth the trouble of wishing; 
With a rod and a creel and a book, that you 
And I shall go a fishing; 
That we'll wander lazily down the stream 
With a hamper of cold provisions; 
And that you’ll sing the while I dream; 
And that Civil Procedure decisions, 
And law and order and all that’s dry 
Shall vanish in innocent pleasure.” 
Mr. McVickar does well to send his verses to us 
who have a sympathy with rhyming lawyers, rather 
than to the cold, cruel critics of the Edinburgh and 
Manitoba and St. Louis “ practical ”’ law journals, 
although we feel sure that his intimation of the ab- 





“ nigger” may own a house, that such house is his 





sence of ‘all that’s dry ” would appeal even to the 
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Edinburgh and Canada men. We find one line here 
which unintentionally expresses a notion which we 
have long entertained : 

**And woe to the one that demurs.” 

Every lawyer who writes verses ought to care for 
them—put them on record. If Lord Chancellor 
Eldon had handed down that rhymed bill in Chan- 
cery which he is said to have written in his youth, 
posterity would take much more pleasure in it than 
in those prosy, rambling, obscure, ambiguous, dif- 
fuse and tedious judgments of his, which no one 
reads unless he is obliged, and does not understand 
if he reads. Therefore we say to Mr. Bard Mc- 
Vickar, be of good cheer—perge modo, formosus puer. 





NOTES OF CASES. 





N State v. Kibling, Supreme Court of Vermont, 

March 26, 1891, although the Vermont statutes 
regulating the sale of intoxicating liquors covered 
sales in the original packages of importation, and 
therefore were in contravention of the Constitution 
of the United States article 1, section 8, concerning 
inter-State commerce, yet this decision did not ren- 
der them wholly null, and they were still valid as to 
all other sales. The court said: ‘‘ Counsel contends 
that under the decision of Leisy v. Hardin, 135 U. 
§. 100, the statutes of the State relating to this sub- 
ject were unconstitutional and void. He does not 
contend that there was any evidence in the case 
tending to show that any of the liquor sold by the 
respondent, for which convictions were had, came 
from without the State to the respondent, or was 
still in, and sold by him in the original packages, 
if it did come to him from without the State, so 
that it was within the inter-State commerce provision 
of the Constitution of the United States. But he 
contends that the statute of the State prohibiting 
the sale of intoxicating liquors is indivisible; that 
there are no separate or distinct sections or clauses, 
independent of each other, so that one part can be 
sustained and the other excluded, but all of its pro- 
visions are connected in subject-matter, depending 
on each other and operating together for the same 
purpose; that the framers of the law had but one 
object in view —that of suppressing the liquor 
traffic; that they have placed all liquors, whether 
brought into the State in original packages or not, 
on one common ground. It must be conceded that 
this contention is true, so far as this law relates to 
liquors which would fall within the inter-State com- 
merce provision of the Constitution of the United 
States. Until the announcement of the decision in 
Leisy v. Hardin, it had been quite generally sup- 
posed that that clause of the Federal Constitution 
did not prohibit the exercise of police powers by a 
State. But under this decision, before the passage 
of the ‘Wilson bill,’ so called, by Congress, the 
statutes of the State on this subject were unconsti- 
tutional when applied to sales of intoxicating 
liquors within the scope of that decision. They 
were constitutional in all other respects, and when 





applied to all other sales of intoxicating liquors 
made in violation of its’ provisions in this State. 
The evidence brought all the offenses by the re- 
spondent within the constitutional operation of the 
law. The case, on its facts, does not involve the 
question of unconstitutionality, within the decision 
of Leisy v. Hardin. The law untouched by that de- 
cision applies, without doubt or difficulty, to every 
offense found against the respondent. When such 
is the case, the law is not wholly unconstitutional, 
but only so when the facts of the case bring it 
within the operation of the Federal constitutional 
inhibition. There is no objection to its enforce- 
ment whenever, in its application, it is constitutional. 
The authorities cited by the respondent’s counsel 
clearly mark this distinction. In Bank v. Dudley, 
2 Pet. 492, Marshall, C. J., says: ‘If any part of the 
act be unconstitutional, the provisions of that part 
may be disregarded, while full effect will be given 
to such as are not repugnant to the Constitution.’ 
Says Miller, J., in Hilenbecker v. District Court, 184 
U. S. 31, ‘It is the well-settled dectrine of this 
court that a part of the statute may be void and the 
remainder may be valid.’ Hardin, J., in Garrard 
County Court v. Navigation Co., 10 Am. Law Reg. 
(N. 8.) 160, expresses the same idea in this lan- 
guage: ‘ But while it isa rule of law, that if a statute 
attempts to accomplish two or more objects, and is 
void as to one, it may still be valid as to the others, 
yet if its purpose is to accomplish a single object 
only, and some of the provisions are void, the whole 
must fail unless sufficient remains to effect the ob- 
ject without the aid of the invalid portion.’ Under 
Leisy v. Hardin the statute in terms covered sales 
that might fall within the inhibition of the inter- 
State commerce clause of the Constitution of the 
United States. It also covered a much larger class 
of offenses, to which this inhibition did not apply. 
It could be fully operative to this latter class of of- 
fenses, and it was so framed that its provisions were 
applicable. On the underlying principle of the de- 
cisions cited it was not void when invoked against 
this class of offenses; hence this contention cannot 
be sustained. The facts of the case do not involve 
the consideration of the constitutionality of this law 
when in conflict with the inter-State commerce pro- 
vision of the Constitution of the United States, and 
it is so framed as to be applicable and operative 
against the class of offenses charged and proved 
against the respondent. State v. Wade, 22 Atl. 
Rep. 12 (heard at the last General Term), involved 
the same question, and the decision therein covers 
the point here decided. Bowman v. Railroad Co., 
125 U. 8. 465; Mugler v. State, 123 id. 623; 
Bartemeyer v. Iowa, 18 Wall. 129; Beer Co. v. 
Massachusetts, 97 U. 8. 33; Foster v. Kansas, 112 id. 
201.” 


In re Spain, United States Circuit Court, Eastern 
District of North Carolina, July 3, 1891,47 Fed. Rep. 
208, it was held, that where manufacturers of house- 
hold goods of West Virginia sent their agents into 
North Carolina to sell goods by sample on the in- 
stallment plan, the goods to be delivered to each 
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purchaser by the agent afterward, the agent is not 
liable to pay tax as a peddler. The court said: 
‘*The question to be determined is whether or not 
this act is in violation of the provision of the Con- 
stitution, which gives to Congress the power to regu- 
late commerce between the States. In Robbins v. 
Shelby County Taxing Dist., 120 U. 8. 489, the Su- 
preme Court has said, in a most elaborate opinion 
by Justice Bradley, that the negotiation of sales of 
goods which are in another State for the purpose of 
introducing them into the State where the negotia- 
tion is made is inter-State commerce. The Carolina 
statute applies to every person, a citizen of the 
United States, and makes no discrimination between 
the citizens of that State and those of the other 
States. But in the same opinion the Supreme Court 
determines that this is of no consequence, because 
inter-State commerce cannot be taxed at all, what- 
ever a State may choose to do in the way of taxing 
its own citizens engaged in trade. We may con- 
clude then, safely, that these petitioners, when en- 
gaged in showing the samples of goods manufac- 
tured by their principals in West Virginia, were 
engaged in inter-State commerce, and that, whether 
or not they came within North Carolina’s statutory 
definition of peddlers, they could not be taxed by 
that State. So far the facts in this case coincide 
with those in Robbins v. Shelby County Taxing Dist. 
There is a fact however here which it is argued dis- 
tinguishes it from that case. It is admitted, that 
while these petitioners — ‘drummers,’ as they are 
styled in Shelby County Taxing District Case — were 
engaged in the sale of goods from the West Vir- 
ginia factory, which were ordered by the purchaser 
directly from that State, the whole of the articles 
sold, comprising every variety of small household 
stuff, was placed in a box or boxes, consigned in 
bulk to petitioners for distribution, and that, when 
the box containing them was opened, the property 
became intermingled with the property of the State, 
and was taxable, and the peddling of it liable to the 
tax prescribed. We are of opinion that under the 
decisions of the Supreme Court this.property did 
not become taxable in North Carolina until it 
reached the purchaser. It is idle to say, as the Su- 
preme Court does in the case quoted, that a non- 
resident may send drummers or persons to solicit 
sales in a sister State, but that the State may tax 
him for making delivery of the goods sold. If 
these goods which petitioners sold in North Caro- 
lina had been placed in charge of an express com- 
pany, packed in boxes, with directions to open the 
box at the point of consignment, and to deliver to 
the parties whose names were on a descriptive book 
the several articles set down thereon to them as 
purchasers, would the express company have been 
a peddler? The right to sell implies the obligation 
and right to deliver. It is as much inter-State com- 
merce to do the one as the other.” 


In Wilson v. City of Troy, 60 Hun, 182, an action for 
permanent injury to a horse which fell into a hole 
in a street, it was held that interest was recoverable 
upon the sum found to represent the depreciation 








in its value, from the date of injury. The court 
said: “It is urged by defendant that interest coulg 
not be allowed. The court had charged that the 
jury might allow interest and the defendant ex. 
cepted. On this question of the allowance of inter. 
est we think that many of the decisions in actions 
of contract do not give much light. But, even jp 
an action of contract, where certain property was to 
be delivered at a certain time, it was held, that ag 
a matter of law, the plaintiff was entitled to inter. 
est. Dana v. Fiedler, 12 N.Y. 40. So in an ac. 
tion of trover for conversion, interest from the time 
of the conversion should be given. Andrews y, 
Durant, 18 N. Y. 496. This same rule is reaffirmed 
in McCormick v. Pennsylvania Cent. R. Co., 49 N, 
Y. 303, 315. The reason given is that interest isas 
necessary a part of a complete indemnity as the 
value itself, and is not in the discretion of the jury, 
This was the doctrine also in Hyde v. Stone, 7 Wend. 
354, and Bissell v. Hopkins, 4 Cow. 58. Now evi- 
dently the reason for this rule is that the injured 
person has been, for a certain time, deprived of 
property which was actually in his possession and 
enjoyment. To pay him back simply the value sey- 
eral years afterward would not be an indemnity, 
For, if the property had not been taken from him 
he would, during all the intervening time, have had 
the use and enjoyment of it. And this he has been 
deprived of by the wrongful act of the defendant. 
In White v. Miller, 78 N. Y. 393, there is a com- 
pilation of most of the recent cases, which, the court 
says, shows the uncertain state of the law. The 
cases cited are all actions on contract, as was that 
case itself. That case was a breacl: of warranty on 
the sale of cabbage seeds for some small price. It 
is quite possible that if the recovery had only been 
for the price paid, interest on that price would have 
been allowed. But the damages allowed were the 
difference in value between a crop of cabbage raised 
from the seed sold and a crop which would ordina- 
rily have been raised from seed such as these were 
warranted to be. And the court held that interest 
on such damage could not be allowed. It will be 
seen then that the damages were in themselves 
speculative, and that no property in the plain- 
tiff’s possession was taken away or injured. The 
court recognizes in that case the rule as to trover 
and trespass de bonis asportatis, as above stated; that 
is, that interest is a matter of legal right in those 
cases. Now, what possible difference in principle 
can there be between a case where a defendant for- 
cibly carries away my horse and a case where he in- 
jures my horse so much that it is valueless? If by 
defendant’s violence he breaks my horse’s legs so 
that he is good for nothing, I have lost my prop- 
erty just as much as if defendant had stolen it. 
And to compensate me I ought to have interest on 
the damage done, up to the time of recovery. The 
wrong-doer ought not, by delaying to compensate 
me, have the use of the money which should have 
compensated me at the time of the injury. In cases 
like the present the defendant is to blame and the 
plaintiff is innocent. And the culpable defendant 
should make full compensation. He does not do so 
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unless he pays interest. The action in the present 
case is on the common-law liability for negligence. 
In Sargent v. Inhabitants of Hampden, 38 Me. 581, 
the action was on a statute, and the decision rested 
on the language of the statute, which limited the 
recovery to ‘the amount of the damages sustained 
thereby.’ The defendant urges that the plaintiff 
has been the possessor of the stallion ever since and 
has used it. But the jury have found that by this 
injury the value of the stallion was at once reduced 
by $3,000. That sum is not speculative, but actual 
damages accruing at the time of the injury. Let 
us suppose that by the accident the plaintiff's wagon 
had been broken to pieces, but that one wheel re- 
mained uninjured. Would it be any answer to the 
claim for interest to say that the plaintiff has had 
the wheel ever since and has made some use of it? 
We think not. The question of interest arose in a 
similar case to the present. Parrott v. Knick. Ice 
Co, 46 N. Y. 361. That was an action for dam- 
ages to a sloop, caused by a collision with a pro- 
peller. It was tried before a referee and he allowed 
interest. The court said that in trover, replevin 
and trespass interest is allowed for the purpose of 
complete indemnity; and it was difficult to see why, 
on the same principle, interest on the value of prop- 
erty lost or destroyed by the wrongful or negligent 
act of another may not be included in the damages. 
This is the doctrine of Sedgwick on Damages, 385. 
In Reiss v. New York Steam Company, 35 N. Y. St. 
Rep. 86, the Superior Court in an action for dam- 
ages to personal property held, that the jury might 
give interest, but that the plaintiff was not entitled 
to interest as a matter of law. The case of Mairs v. 
Manhattan R. E. Association, 89 N. Y. 507, relied 
upon in that case, was an action for damages to 
land by flooding the same. So was Walrath v. Red- 
field, 18 N. Y. 457. It is perhaps not necessary 
to hold in this case that the plaintiff is entitled to 
interest as a matter of right, although we believe 
that to be the true rule in such cases. The court 
charged the jury: ‘You cannot go beyond $3,000 
and the interest on that from the time,’ etc. The 
defendant’s counsel requested the court to charge 
that no interest is allowable, citing White v. Miller. 
The court declined. The jury rendered a verdict 
for $3,000 and interest. Then the court said that 
the jury must compute the interest. They did so 
and allowed in all $4,761. Therefore, the court 
left to the jury the question whether they would or 
would not allow interest, while the position of the 
defendant was that the jury had no right to allow 
interest. But we do not see, as a matter of princi- 
ple, why the allowance of interest in such a case is 
not a matter of right for the purpose of complete 
indemnity as much as it is in trover.” 
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BOARDS OF HEALTH—JURISDICTION—FEES 
FROM VESSELS. 


FLORIDA SUPREME COURT, AUGUST 15, 1891. 


Forses v. BoARD OF HEALTH OF ESCAMBIA COUNTY. 


County boards of health are corporate bodies, invested by 
statute with functions of a public nature, to be exercised 








for the public benefit, and in the absence of such remedy 
conferred by statute are not liable in an action of tort for 
damages in the performance of an official duty. 


PPEAL from Circuit Court, Escambia county. 


R. L. Campbell and J. Emmet Wolfe, for appellant. 
John C. Avery, for appellee. 


Masry, J. In September, 1888, appellant, D. S. 
Forbes, commenced a suit against appellee in the Cir- 
cuit Court of the first judicial circuit of Florida for 
Escambia county. A demurrer was sustained on the 
22d day of October, 1888, to the original declaration 
filed by plaintiff below, and leave given to amend the 
declaratiou. On the 5th day of November, 1888, plain- 
tiff below filed the following amended declaration: 
“DP. S. Forbes, by his attorney, R. L. Campbell, sues 
the board of health of Escambia county, a corporation 
existing under the laws of the State of Florida, for 
that on the 27th day of August, A. D. 1888, the British 
bark Tiber, whereof said plaintiff was and is master, 
did enter the port of Pensacola, in said county and 
State, the port of Cape Town being the last port from 
which said bark ‘Tiber sailed on the voyage which 
ended at the port of Pensacola on the day and year 
above mentioned; and plaintiff avers, that although 
no quarantine had, before the entry of said bark into 
the said port of Pensacola, nor during the stay of said 
bark in said port, been declared by said defendant 
against said port of Cape Town, and although uo con- 
tagious, infectious or pestilential disease existed upon 
said bark at the time of or after her coming into the said 
port of Pensacola as aforesaid, and although no such 
disease had occurred or existed upon said bark during 
her voyage from said port of Cape Town to said port 
of Pensacula, nor within thirty days before her arri- 
val at said port of Pensacola, said defendant did com- 
pel said bark, immediately upon her entering the bay of 
Pensacula, in which said port of Pensacola is situated, 
to proceed directly to the quarantine station of said 
defendant, which said quarantine station is situated 
upon an arm of suid bay of Pensacola, and distant 
south-easterly six miles from the said port of Pensa- 
cola, where vessels load and unload, thereby com- 
pelling said bark to deviate six miles from the course 
of vessels not subject to quarantine, proceeding to the 
usual place of loading and unloading cargo in said port 
of Pensacola, and did compel said bark to make said 
deviation and proceed to said quarantine station as 
aforesaid, without any inspection or examination of 
said bark, her crew or cargo, by any health inspector 
orcity physician of said port, and without any report 
of such inspector or physician, or order of said defend- 
ant in respect to the sanitary condition of said bark, 
her crew or cargo, but solely and exclusively under the 
provisions of section 1 of a proclamation of said de- 
fendant made on the 23d day of April, A. D. 1888, 
which is as follows: ‘That from and after the 15th 
day of May, A. D. 1888, and until the 15th day of No- 
vember, 1888, no vessel which may have been, between 
those dates, at ports or places where yellow fever or 
other malignant disease had actually appeared, shall 
be permitted to discharge ballast or cargo or load cargo 
in said bay of Pensacola; and that all other vessels ar- 
riving in said bay between said dates sball, immedi- 
ately upon crossing the bar, proceed to the quarantine 
station hereinafter designated, to be inspected, and if 
deemed necessary by the quarantine physician, dis- 
charge ballast, and be submitted to a cleansing and 
disinfecting process;’ and not_under any other proc- 
lamation or order or requirement of said defendant or 
law of the State of Florida; and did, for a long space 
of time, to-wit, twelve days, detain said bark, the rea- 
sonable damage for which detention is $73.94 per day, 
rating the same at the usual rate of demurrage per 
day for a vessel euch as the said bark, which is eight 
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cents per day per registered ton, said bark being of 
the burden of nine hundred and twenty-four registered 
tons; and did also compel said bark to undergo fumi- 
gation, for which said defendant charged the plaintiff 
the sum of $46.20 for such fumigation and the mate- 
rials used in effecting the same; and also did compel 
said bark, with her own crew and appliances, to dis- 
charge her ballast at said quarantine station, and did 
charge and compel the payment by said bark at the 
rate of thirty-five cents per ton for every ton of ballast 
so discharged, which amounted to three hundred and 
twenty tons, making the aggregate charge for the dis- 
charging of said ballast of $112. And plaintift further 
avers that he was compelled to pay said ballast and 
fumigation charges under pain of attachment and 
seizure of his vessel forthe refusal of plaintiff to pay 
the same, and also of plaintiff being prevented from 
taking said bark from the said quarantine station to 
the loading ground for vessels in said port of Pensacola 
for the purpose of fulfilling the charter of said bark, 
for the fulfillment of which said bark came lawfully 
into the port of Pensacola, as aforesaid. Wherefore 
plaintiff says that he is damaged in the sum of $2,000, 
and therefore brings this suit,” etc. 

Defendant below demurred to the amended declara- 
tion, on the ground that ‘“‘the same is bad in sub- 
stance in this: that it fails to set forth any cause of 
action against defendant.” This demurrer was sus- 
tained, and plaintiff below declining to further amend, 
a final judgment was rendered against him on the 12th 
day of December, 1888, from which decision an appeal 
is prosecuted to this court. 

The errors assigned here are: (1) In sustaining the 
appellee’s demurrer to appellant’s amended declara- 
tion; (2)in rendering final judgment against appel- 
lant upon said demurrer. 

The sole question for us to deal with now is the suf- 
ficiency of the allegations of appellant’s declaration to 
state a cause of action against appellee. The board of 
health of Escambia county is a creature of statutory 
law, and all its duties and powers are derived from 
this source. Before analyzing the declaration to see if 
its allegations are sufficient to constitute a cause of ac- 
tion, let us refer to the statutory provisions on ths 
subject of county boards of health. 

(Omitting this discussion.} 

Counsel for appellee further contends that should 
the court find that the declaration presents a case in 
which the acts complained of were not authorized by 
the terms of the law, yet the board only committed an 
error of judgment, for which it cannot be held respon- 
sible in damages in an action in tort. It will be dis- 
covered upon an examination of the declaration that 
appellant’s suit is not to recover back mouey illegally 
exacted, but the action is in tort, for illegally detain- 
ing the vessel, and compelling her to pay certain 
charges. Can the defendant, as a county board of 
health, be sued for damages in respect to the matters 
alleged in the declaration? The answer to this ques- 
tion, we admit, is not free from difficulty. The de- 
fendant is a body corporate, made so by statute, capa- 
ble of suing and being sued, contracting and being 
contracted with, and of acquiring and disposing of 
property, real and personal. A careful examination 
of the various statutory provisions in reference to the 
creation, duties and powers of these corporate boards 
leaves no room to doubt that the functions conferred 
upon them are a part of the police power of the State, 
to be exercised exclusively for public purposes. The 
sole purpose of the Legislature in creating these corpo- 
rate boards was to protect the inhabitants of the State 
from contagious or infectious disease, and to preserve 
the public health. Such powers and duties are of a 
public nature, and of the highest importance and 
value. Cooley Torts, 382; Bryant v. City of St. Paul, 
33 Minn. 289; Spring v. Inhabitants of Hyde Purk, 137 





Mass. 554; Harrison v. Mayor, etc., of Baltimore, 1ill, 
264; Raymond v. Fish, 51 Conn. 80. 

In determining the liability of public corporations g 
distinction has been drawn between the functions ex. 
ercised by them as agencies of the State as a part of 
its governmental machinery for the public benefit and 
those denominated strictly corporate powers, con. 
ferred for the benefit and profit of the corporation, 
In the sphere of the former powers they are exempt 
from liability upon the theory that the corporation, to 
that extent, is performing a part of the functions of 
the State government, and the officers are public off. 
cers; but in the latter sphere they are held liable ag 
private corporations for the acts of their agents. This 
distinction is recognized generally by the authorities, 
although its application in many of the adjudicated 
cases has not been free from confusion. Its application 
has been made most frequently in suits against mu- 
nicipal corporations. In the case of Hill v. City of 
Boston, 122 Mass. 344, which was a suit for damages 
for injuries received by a child at school by reason of 
a defective house, required by law to be furnished by 
the city, Judge Gray reviews the authorities on this 
subject. The conclusion reached in this well-consid- 
ered case is ‘‘ that a duty which is imposed upon an in- 
corporated city, not by the terms of its charter, nor for 
the benefit of the corporation, pecuniary or otherwise, 
but upon the city as the representative and agent of 
the public, and for the public benefit, and by general 
law applicable to all cities aud towns in the Common- 
wealth, is a duty owing to the public alone, anda 
breach thereof by a city is to be redressed by prosecu- 
tion in behalf of the public, and will not support ai ac- 
tion by an individual, even if he sustains special dam- 
age thereby.’’ Seealso Hafford v. City of New Bed- 
ford, 16 Gray, 297; Walcott v. Inhabitants of Swamp- 
scott, 1 Allen, 101; Buttrick v. City of Lowell, id. 172; 
City of Richmond v. Long’s Adm’rs, 17 Gratt. 375; Hill 
v. Board of Aldermen, 72 N. C. 55; Commissioners v. 
Wright, 22 Ind. 187; Hayes v. City of Oshkosh, 33 Wis. 
314; Dargan v. Mayor, etc., 31 Ala. 469; Murtaugh v. 
City of St. Lowis, 44 Mo. 479; Condict v. Jersey City, 46 
N. J. Law, 157; Maaxmilian v. Mayor, etc., 62 N. Y. 160; 
Dill. Mun. Corp., § 773 et seq. A public corporation, 
invested with powers for public purposes, may also 
have conferred upon it powers for private advantage 
and emolument. This has been held in many cases 
against municipal corporations. In Balley v. Mayor, 
etc., 3 Hill, 531, it is said in reference to these two pow- 
ers blending in a public corporation: ‘‘ But the dis- 
tinction is quite clear and well settled, and the process 
of separation practicable. To this end regard should 
be had, not so much to the nature and character of the 
various powers conferred as to the object and purpose 
of the Legislature in conferring them. If granted for 
public purposes exclusively, they belong to the corpo- 
rate body in its public, political character. But if the 
grant was for purposes of private advantage and emol- 
ument, though the public may derive a common bene- 
fit therefrom, the corporation, quoad hoc, is to be re- 
garded as a private company.” 

The case of Jones v. City of New Haven, 34 Conn. 1, 
illustrates this distinction. The fact that these boards 
are created corporations with power to sue and be sued 
does not of itself authorize a suit against them for 
every thing, but this must be taken to mean that such 
artificial bodies may be sued, like an individual, for all 
those matters and things for which they are legally 
liable. To determine the liability, we must look to 
the principles of law applicable to such matters. Free- 
holders v. Strader, 18 N. J. Law, 108; Finch v. Board, 
30 Ohio St. 37. 

In the case of Ogg v. City of Lansing, 35 Iowa, 495, 
suit for damages was instituted against the city for the 
negligence of its officers or agents in executing sani- 
tary regulations adopted to prevent the spread of 
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small-pox. A statute of lowa provided that the city 
council shall have power to establish a board of health 
and to invest it with powers and duties necessary to 
secure the people of the city against contagious and 
malignant diseases. It was alleged in this case that 
the agents and employees of defendant requested and 
directed plaintiff to assist in taking a coffin, in which the 
corpse of a person who had died of small-pox was de- 

ited, without giving bim information of this fact, 
and without having cleansed the house in which the 
coffin was; and that plaintiff went to his home, and 
soon thereafter bad small-pox, and from him two of 
his children contracted the disease and died. On de- 
marrer it was held that defendant was not liable. In 
White v. Town of Marshfield, 48 Vt. 20, suit was brought 
against the town for neglect and refusal of the select- 
meu to take care of and provide for the plaintiff, as the 
statute required, while he was infected with small-pox, 
by reason whereof the disease was communicated to 
the family of plaintiff, and three of his children died. 
The statute provided that the selectmen of the town 
should perform certain duties to protect the inhabi- 
tants against infectious disease. On demurrer it was 
held that the action would not lie. In City of Rich- 
mond v. Long’s Adm'rs, 17 Gratt. 875, suit was insti- 
tuted against the city of Richmond for the value of a 
slave, who, it was alleged, lost his life through the care- 
lessness of the agents of the city. The declaration al- 
leged that the slave was admitted into the hospital of 
the city to be cared for and treated for small-pox, in 
pursuance of the ordinance of the city, and that the 
city carelessly and negligently permitted him to escape 
from the hospital and go off at night, whereby he lost 
his life. The ordinance of the city establishing the 
city hospital was adopted in pursuance of legislative 
authority for towns and counties in the State to pro- 
vide against contagious disease. The liability of the 
city was denied in this case, and the judge who wrote: 
the opinion said that if a recovery could be sustained 
he did not perceive why, by parity of reason, the 
State shonld not be held liable, through its public 
functionaries in civil actions at the suits of individ- 
uals, for losses or torts occurring in the management 
of its departments under its immediate control and 
supervision. In Maine a statute provided that the se- 
lectmen of any seaport town, when deemed necessary to 
protect the safety of the inhabitants thereof, may cause 
any vessel arriving there from any port or place, to per- 
form quarantine at such place and under such regula- 
tions as they may judze expedient; that said towns may 
select a health committee, or health officers, who may 
perform the duties and exercise the authority which 
selectmen may perform. Under the statute the health 
authorities had no power to impress vessels coming 
into port, but could compel them to perform quaran- 
tine. One Mitchell sued the city of Rockland for dam- 
ages sustained by him for the partial destruction of 
his vessel and her cargo by fire occasioned by the 
health officers of said city. This case was three times 
before the Supreme Court of that State, reported in 41 
Maine, 363, 45 id. 496, and 52 id. 118. In this case 
plaintiff's vessel came into port with a case of small- 
pox on board, and the health officers of the city took 
possession of the vessel, and it was claimed through 
their illegal and negligent acts the vessel caught on 
fire. It was decided finally in this case that neither a 
town nor its officers have any right to appropriate or 
interfere with private property except so far as that 
right is conferred by statute, and that health officers 
of the city of Rockland had no authority to take pos- 
session of plaintiff's vessel; also that neither the rela- 
tion of master and servant nor principal and agent ex- 
isted between a town and its health or police officers, 
nor is the town liable for their unlawful or negligent 
acts. Mitchell v. City of Rockland, 52 Me. 118. The 





same doctrine was reaffirmed in that State in the case 


of Lunde v. City of Rockland, 66 Me. 309. Here the 
plaintiff alleged that his hotel in the city was taken 
possession of by the health officers of the city against 
his consent, and converted into a small-pox hospital 
for thirty days, thereby endangering the lives and 
health of plaintiff and his family, and destroying the 
business, reputation and character of the hotel for all 
timetocome. It was decided iu this case that no ac- 
tion can be maintained against a city or town for the 
unlawful acts of its health committee or other officers 
jn taking possession of a house and using it for a small- 
pox hospital without the cunsent of the owner, and 
without legal authority. The action in this case was 
in tort. See also the case of Barbour v. City of Elis- 
worth, 67 Me. 294, sustaining the same doctrine. A 
case similar in its features is Spring v. Inhabitants of 
Hyde Park, 137 Mass. 554. In this case the action was 
in assumpsit on coutract, and it was held that under 
the statute of Massachusetts, which provided how 
property could be impressed for use as a hospital, a 
board of health of a town, without pursuing the course 
pointed out by the statute, has no authority to take 
possession of a dwelling-house without the consent of 
the owner, and use the same asa hospital fora person 
found therein sick with contagious disease, and the 
owner cannot maintain an action of contract against 
the city for the use and occupation of the house dur- 
ing the time it was so held by the board of health. In 
the case of Aaron v. Broiles, 64 Tex. 316, it was held 
that the city council had the right, under legislative 
authority, to enact an ordinance providing for the re- 
moval from the city of persons afflicted with conta- 
gious disease, and that there was nothing judicial in 
the act removing persons under such an ordinance; 
but in doing so, those to whom such a duty is given by 
the city must make every reasonable provision for the 
safety of the persons removed. The suit in this case 
however was not against the city or the board of 
health of the city, but the individuals who composed 
the board of health—the mayor and marshal of the 
city. The plaintiff's case against the defendants was 
that they, acting under the ordinance of the city, took 
by force his child, four years old, sick at the time with 
small-pox, and its mother, and conveyed them to the 
country, in the rain and cold, at night, and failed to 
provide them any suitable place to stay, which caused 
the death of both ofthem. Held, that plaintiff was en- 
titled to recover damages. 

In the case of Bridge Co. v. Board of Health, 8 El. & 
Bl. 801, an action for damages was sustained against 
the defendant as a corporate body under allegations 
that ‘‘defendant, acting as such board of health, con- 
ducted itself so wrongfully, improperly and negli- 
gently, and with want of due care in the construction, 
management and direction of a certain sewer, that by 
means of the wrongful, improper and negligent con- 
duct of defendant as such board of health great quan- 
tities of filth and sewage matter were poured in and 
upon certain canals of which plaintiffs were proprie- 
tors.”” The act incorporating the defendant as a local 
board of health, authorized it to construct sewers. It 
was contended in this case that defendant could not, 
as a board of health, be held liable in an action for 
damages. Lord Campbell said that defendant’s lia- 
bility must be determined by a true interpretation 
of the statute by which it wascreated. The decision 
against the defendant was placed upon the construc- 
tion of the statute. The act creating the board of 
health provided that no action shall be maintained 
against the board unless previous notice thereof be 
given for one month, and that the defendant may ten- 
der amends, and plead such tender to the action. This 
language was held to give a right of action for dam- 
ages ugainst defendant. 

Independent of the provision making county boards 
of health bodies corporate, with power to sue and be 
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sued, there is nothing in the statutory provisions in 
reference to them giving the right of action in tort for 
damages, or indicatiug a purpose on the part of the 
Legislature to subject them to such suits. As we have 
already seen, the right alone to sue and be sued cannot 
be construed to give such remedy. These boards are 
created for public purposes in the exercise of the po- 
lice power of the State, and they have no corporate in- 
terest in the execution of the powers given them. They 
cannot levy taxes, and under the statute must invoke 
the taxing power of the county authorities for the 
means to defray their expenses. It is true, they can fix 
and collect fees for inspection, and when vessels are 
subject toquarantine and in quarantine, can collect 
fees for fumigation when deemed necessary; but it is 
evident that such exactions were intended to meet the 
reasonable expenses in such matters. In the case of 
Finch v. Board, 30 Ohio St. 37, the liability of defend- 
ant in tort as a corporate body arose. The board of 
education of Toledo was a corporation, with power to 
sue and be sued, and derived its means of support 
from taxation by the city of Toledo and a portion of 
the public school fund.’ The suit was for damages for 
negligently digging wells for openings near school 
buildings, into one of which a child at school fell and 
was hurt. Judge Ashburn said in delivering the opin- 
ion: ‘* We have wholly failed to find any provision of 
the school law, general or special, creating or imply- 
ing the liability of defendant in this class of cases. No 
possible means appears in the school laws by which de- 
fendant, if liable for a tort, could provide a fund out 
of which to satisfy a judgment against it.” It was 
held in this case, that while defendant was a corpora- 
tion with power to sue and be sued, yet it was a cor- 
poration for public purposes, and the nature, duties 
and powers conferred upon it was a sufficient reason 
why it was not liable to be sued in tort. See also Mc- 
Donald v. Hospital, 120 Mass. 432; Benton v. Boston 
City Hospital, 140 id. 13; Summers v. County of Da- 
viess, 103 Ind. 262; Sherbourne v. Yuba Co., 21 Cal. 
113; Shearm. & R. Neg., § 266. There are cases of recov- 
ery in actionsof tort against municipal corporations, 
but they proceed upon the ground that where the cor- 
poration acts in the exercise of powers or performance 
of duties not discretionary, governmental or public in 
their nature, but ministerial, and for some corporate 
benefit, it incurs the common-law liability for its acts 
as an individual. Builey v. Mayor, etc., supra; Gibbs 
v. Trustees, 3 Hurl. & N. 164; Jones v. City of New Ha- 
ven, supra. Inthe case before us the plaintiff avers 
that solely and exclusively under the proclamation of 
the board of health, and which is set out in the decla- 
ration, plaintiff's vessel was compelled to go to quar- 
antine station, and discharge ballast, and pay fees. It 
is not charged that defendant acted maliciously or 
willfully, or otherwise, for aught that appears in the 
declaration, than in the discharge of a supposed pub- 
lic duty. Anexamination of the authorities and prin- 
ciples governing such cases leads us to the conclusion 
that defendant was invested with public functions, 
and the duties it owed were to the public, and as such 
it comes within the sphere of public functionaries, ex- 
empt from liability in tort, unless such remedy has 
been provided by statute. Aswe have seen, no such 
remedy has been provided by statute, and the decla- 
ration shows that plaintiff is pursuing this course. 
The judgment of the court below sustaining the de- 
murrer is affirmed. 
——¢—____— 


CRIMINAL LAW—PROFANITY—AIDER BY 
VERDICT. 


VERMONT SUPREME COURT, JULY 27, 1891. 


STATE V. FREEMAN. 
A complaint for profane swearing charged that defendant 
‘*did profanely curse,” without setting forth the lan- 





guage used. No objection was made at the trial to the 
sufficiency of the complaint. The words used were 
shown by the evidence, and defendant’s counsel told the 
jury they were the judges of the law, and that the words 
used were not profane. The court charged what consti- 
tuted profane cursing, and the charge was not excepted 
to. Held, that the verdict cured the defect in the com- 
plaint. 


W. B. C. Stickney, for State. 
John H. Watson, for respondent. 


Tart, J. The respondent stands convicted of pro. 
fane cursing, and no doubt having in mind the saying 
of Sir Matthew Hale—that truly excellent judge, than 
whom no man was more tender of life—‘‘that more 
offenders escape by the over-easy ear given to ex- 
ceptions in indictments than by their own innocence” 
(2 Hale, P. C., 193), seeks to escape the penalty of his 
conviction by an alleged fault of the pleader. It is set 
forth in the complaint that he ‘“‘ did profanely curse” 
without setting forth the curses verbatim et literatim. 
It may be conceded that it would have been better 
pleading to set forth the very words, and that it is 
necessary to do so was held in Rex v. Popplewell, 2 
Strange, 686, and Rex v. Sparling, 1 id. 497, but thelat- 
ter case, although heard on motion in arrest, seems to 
have been decided upon the authority of Colborney. 
Stockdale, in the same volume (page 493), the question 
in which arose upon demurrer, and therefore no au. 
thority upon the point whether the declaration was 
good after verdict. The prosecution insists that the 
allegation ‘‘did profanely curse,”’ is sufficient after 
verdict, even if bad upon demurrer. Whether it is, is 
the decisive question in the case. Was the defect cured 
by verdict? At common law, certain defects in the 
declaration were cured by the verdict, and Bishop, in 
his Directions and Forms, 707a, says the rule is the 
same in criminal as in civil cases, citing Heymann v. 
Reg., L. R., 8 Q. B. 102; 12 Cox Crim. Cas. 383. We 
understand this rule to be that, in support of a ver- 
dict, the court will presume to have been proved upon 
trial any fact the existence of which must have been 
involved in or was inferable from the proof of those 
which were alleged, and which the verdict has found. 
Gould Pl., chap. 10, § 20. The pleading must contain 
terms sufficiently general to comprehend the presumed 
facts in fair and reasonable intendment, or the defect 
will not be cured. Steph. Pl. 148. The point is not 
that the necessary facts are omitted in the declaration, 
but that they are set forth in too general a manner, or 
necessarily implied from those that are alleged, and 
that those facts which might be doubtful upon the 
pleadings are ascertained by the verdict. The ruleis 
based upon the supposition that the facts which are 
not specifically alleged are presumed to have been 
shown upon trial, and therefore the defendant is not 
harmed, and should not be permitted ‘‘in the last 
stage of a cause to unravel the whole proceedings,” by 
an objection which might have been fatal if early in- 
terposed. The rule has been extended by the statutes 
of amendments and jeofails to certain defects in 
civil cases, not reached by the common-law rule, and 
Blackstone says the statutes ‘‘ cut off those superfluous 
niceties which so long had disgraced our courts.” 
Blackstone states the common-law rule accurately, 
but the two examples adduced to illustrate the princi- 
ple are instances of defects aided after verdict by the 
statute of jeofails. See Stennel v. Hogg, 1 Saund. 228, 
note 1, in which the annotator further says: ‘ It be- 
comes necessary therefore in order to ascertain the 
nature of the defects which are {aided after judgment 
by default since the statute of Anne, to distinguish 
with accuracy such imperfections as are cured by ver- 
dict by the common law from those which are now 
remedied by the several statutes of jeofails.’’ The 
common-law rule is this: That after verdict, the 
court will presume that every fact was established 
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that it was necessary the plaintiff should prove to en- 
title him to recover, if it is alleged in the declaration 
or necessarily implied from what is alleged. Inspeak- 
ing of this rule, Collamer, J.,in Needhum v. McAuley, 13 
Vt. 68, says: ‘* The law on this subject is quite clear, 
put in its application the decisions can hardly be rec- 
onciled.”” The question has been discussed and the 
rule stated in some cases in this State in which the al- 
legation was held sufficient, therefore the question 
whether a defect in the declaration was cured by ver- 
dict could not urise, there being no defect, and the 
statements of the rule by the court are in those cases 
obiter. Such are the cases of Keyes v. Throop, 2 
Aikens, 276; Durrill v. Lawrence, 10 Vt. 517; Morey 
y. Homan, id. 565; Manwell v. Manwell, 14 id. 14; Pur- 
linv. Bundy, 18 id. 582, and on one point—that of al- 
leging a consideration—Lincoln v. Blanchard, 17 id. 
464, and Ammel v. Noonar, 50 id. 402, and such are the 
last two questions in Fuller v. Fuller, 4 id. 123, and we 
so understand the case of Batiles v. Braintree, 14 id. 
$8, the court saying the count contained the substance 
ofa good declaration. Inan action of assumpsil, if no 
consideration is stated in the declaration, the defect is 
not cured by verdict, for one cannot be implied from 
what is stated. Vadakin v. Soper, 1 Aikens, 287; 
Harding v. Cragie,8 Vt. 501. In assumpsit for goods 
gold, if no sale is alleged, judgment will be arrested 
after verdict, for no cause of actionis stated. Need- 
ham v. McAuley, supra. A familiar application of the 
rule is made in those cases when a consideration, a 
writ or a deed is alleged imperfectly; it will be pre- 
sumed that a specific consideration was shown, or that 
the writ or deed was a legal one. Martinv. Blodget, 1 
Aikens, 375; Lincoln v. Blanchard, supra. And 80, in 
respect of the general allegation of time, after verdict, 
it willbe presumed that the correct time, when ma- 
terial, was shown, and it being a defective allegation, 
not the want of one after verdict, the general allega- 
tion is sufficient, comprehending the specific one. Hill 
v. New Haven, 37 Vt. 501; Ammel v. Noonar, supra. 
There are other Vermont cases in which it is held 
that a specific allegation is included in a general one. 
Wetherby v. Foster, 5 Vt. 136, was an action against a 
sheriff for neglect in levying an execution. The plain- 
tiffalleged that there was turned out sufficient per- 
sonal property to satisfy the execution. It was held 
that the want of a specific description of the property 
was cured by verdict, for the jury could not have 
found a verdict without satisfactory evidence of spe- 
cific urticles. In Curtis v. Burdick, 48 Vt. 166, the 
plaintiff alleged he purchased land, without alleging 
that he had paid for it. It was incumbent upon him to 
show that he had paid for it. The court presumed it 
was so shown; that the allegation of purchase included 
the one that he had paid for it, as ‘*‘ purchase’ means 
“to buy or acquire by paying a price.”” In Gates v. 
Bowker, 18 Vt. 23, the plaintiff averred he was a mer- 
chant, and after verdict it was insisted that the proof 
did not show him to be a merchant in the technical 
sense of that term, but a mere retail dealer, but the 
court presumed that it was shown he was a merchant 
in that sense that justified arecovery. In Newton v. 
Brown, 49 Vt. 16, the general allegation of a conspiracy 
to cheat and swindle and defraud by false and fraudu- 
lent representations was held sufficient after verdict, 
as it should be presumed the particulas acts constitut- 
ing the conspiracy and representations were shown. 
In Brown v. Hitchcock, 28 Vt. 452, the court said the 
declaration was bad on demurrer, but good after ver- 
dict, but what the defect was does not appear. In Rea 
vy. Harrington, 58 Vt. 181, it was held that the aver- 
ment of the defendant's knowledge of the relationship 
with his daughter was contained by implication in the 
averment used, and so it was presumed to have been 
proved on trial. The other pointsin that case made 
under the motion in arrest were ruled for other rea- 





sons. In an action upon a warranty of a horse—Mar- 
tin v. Blodget, supra—the declaration averred that the 
horse was unsound, but did not allege in what respect. 
Upon motion in arrest the court said: ‘This objec- 
tion would have been fatal on demurrer, but is cured 
by verdict. The jury could not have found a verdict 
for the plaintiff without finding what the unsoundness 
was.” In Curtis v. Belknap, 21 Vt. 433, it was held 
after verdict that a reference in one count to facts as 
alleged in other counts was good. It was a defective 
setting forth of the facts, and clearly within the rule. 
The plaintiff in Blanchard v. Murray, 15 Vt. 548, 
sought to recover the amount of an award and the fees 
of the arbitrators, with no averment that he had paid 
the fees. The question under discussion was made, 
but the court said it did not arise on the motion in are 
rest. The reason is not given, but the case does not 
show that the arbitrators’ fees were included in the 
verdict, and without such showing the question conld 
not have been raised. The first two points in Fuller 
v. Fuller, supra, were instances of an allegation of a 
specific character. being included in a general one, for 
it was alleged that Sherman owned the land, together 
with carding and picking machines, subject to a mort- 
gage. It was ruled after verdict that the description 
of the machines and mortgage was sufficient, and it 
was presumed that upon trial the particulars of the 
same were shown. The question arose in Bliss v. Ar- 
no/d, 8 Vt. 252, as to the necessity of stating a special 
demand when one was necessary to beshown to enable 
the plaintiffto maintain his action. Williams, C. J., 
says: ‘“‘ It is true the want of stating a special demand 
when it is necessary has been holden bad on general 
demurrer, and it has been decided that it would not be 
aided by averdict. The authority of those cases is 
questionable, and in the case of Bowdell v. Parsons, 10 
East. 359, the want of alleging such a request was held 
not a sufficient objection in arrest of judgment.”” Iy 
this last case however the judgment was by default, 
when the common-iaw rule is never applied, for no 
trial having been had, nothing can be presumed 
proven on trial, and the case was ruled under the stat- 
ute 4 Anne, chapter 16. The learned chief justice was 
in errorin stating that the question arose in the case, 
for the point made was not that no special request was 
made, but that no venue as to the time and place of re- 
quest was laid. The case last cited is therefore no au- 
thority upon the question before us, but we think the 
case of Bliss v. Arnold rightly decided, for a general 
request was alleged, and after verdict it should be pre- 
sumed that aspecial request was shown. When no 
cause of action is stated judgment is arrested, not- 
withstanding the verdict, as in an action of slander if 
no words are set out as having been spoken. Haselton 
v. Weare, 8 Vt. 480. We do not think the Vermont 
cases on this question are at all irreconcilable. An 
English case which well illustrates the rule is Baldwin 
v. Elphinston, 2 Wm. Bl. 1037, an action for printing 
and causing to be printed alibel. After verdict the 
court said: ‘*In short the count does not state gener- 
ally,as it might have done,that the libel was pub- 
lished, but it expresses the particular mode of publi- 
cation, viz., by printing ina newspaper. It thereby 
puts the publication in issue, and the jury have found 
itso. Judgment affirmed.’ An Indiana statute im- 
posed a penalty upon one who did profanely swear, 
aver, curse or imprecate by or in the name of God. A 
defendant pleaded as a justification for the arrest of 
the plaintiff upon a mittimus that, asa justice of the 
peace, he fined the plaintiff for profanely swearing 
three several oaths by taking the name of God in vain. 
Objection was made that the pleas did not describe the 
offenses so as to show them to be finable under the 
statute. The court said: “ Objection not sustainable.” 
Odell v. Garnett, 4 Blackf. 549. ‘In a later case in the 
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a penalty upon any one who “entices or takes away 
any female of previous chaste character from wherever 
she may be toa house of ill-fame or elsewhere, for the 
purpose of prostitution,’ etc. The respondents were 
convicted of having taken **‘ one Almeda Q. Waters, a 
female of chaste character, then and there being, to 
the city of Indianapolis.’’ The court upon motion in 
arrest say: ‘“* The charge is that they enticed her away 
from the city of Muncie, in the county of Delaware, to 
the city of Indianapolis, in the county of Marion. No 
particular house or place in the city of Indianapolis is 
designated or described. In our opinion this affidavit 
and information would not have been sufficient to 
withstand a motion to quash, had such a motion been 
interposed in the Circuit Court. The appellants were 
entitled toa more particular description of the place 
to which the person named was enticed, had they in- 
sisted upon such a description. * * * The chargeis 
that the female named in the information was enticed 
to the city of Indianapolis, and under this charge we 
think the State might have proven the particular 
house or place to which she was enticed, and that such 
house or place was like unto a house of ill-fame. As 
we have seen the evidence is not in the record, and we 
have no means of knowing its character. We think 
the affidavit and information in this case contain all 
the esseutial elements of a public offense, but they are 
defectivo by reason of the uncertainty and imperfec- 
tionin the manner of describing the place to which 
the female was enticed. As we have seen such imper- 
fection will not warrant the court in arresting the 
judgment on motion.”” Nichols v. State (Ind.), 26 N. 
E. Rep. 839. 

Ought the respondent to be permitted at this time 
to make this objection? Wethink not. It is said in 
Rex v. Sparling, supra, that the reason why the words 
should be set forth is that what is a profane oath or 
ourse is matter of law, and it is a matter of great dis- 
pute among the learned what are oaths and what are 
curses, and what is matter of law ought not to be left 
to the judgment of the witness. It certainly ought not 
to be, and in the trial below it was not, for what the 
words used were was in evidence and in issue, and 
whether, as matter of law, they were profane curses 
or not was left, as the respondent claimed it should be, 
tothe jury. The respondent claimed that the jury 
were judges of the law, and the court instructed them 
that they had the power to judge of it, and gave them 
suitable instructions as to what constituted profane 
curses, in a charge not excepted to. The respondent 
evidently was not satisfied with the judgment of the 
court in respect of the law, but insisted that the jury 
should pass upon both law and fact, and they were 
permitted todoso. Ifthey judged correctly he is not 
harmed; if erroneously, as it was a matterof his own 
seeking, he should not now be permitted “‘ to unravel 
the whole proceedings’’ to be relieved from a misfor- 
tune which he has brought upon himself. If he was 
erroneously convicted, it is only another instance of 
“‘the engineer hoist with his own petard.” We think 
there was noerror in the proceedings, and the respond- 
ent takes nothing by his exceptions, and execution of 
the sentence ordered. 

Ross and Vrasey, JJ., concur. 

———_.___—_— 
MASTER AND SERV ANT—COMMON EMPLOY- 

MENT—CONTRACTOR AND SUB-CONTRAC- 

TOR. 


HOUSE OF LORDS. 


JOHNSON V. LINDSAY.* 
Builders contracted to build certain houses, the contract pro- 
viding that the respondents, a firm of iron-founders se- 


*65 L. T. Rep. (N. 8.) %. 








lected by the architect, should doa certain specified part 
of the work at a fixed price, which the builders were to 
pay out of the contract-price. The builders were also to 
provide scaffolding and other assistance. In the course 
of the work the appellant, one of the builders’ workmen, 
was injured by the negligence of one of the respondents’ 
workmen. He brought an action against the respondentg 
in respect of his injuries. Held, that the appellant and 
the man who caused the injury Were not engaged in a 
common employment under a common master, and that 
the action could be maintained. 


| ges Was an appeal in forma pauperis from a judg- 

ment of the Court of Appeal (Cotton and Lopes, 
L. JJ., Fry, L. J., dissenting), reported in 61 L. T. Rep. 
(N. S.) 864, and 23 Q. B. Div. 508, affirming a judgment 
of adivisional court (Pollock, B.,and Manisty, J.), 
setting aside the verdict of a jury, and directing judg. 
ment to be entered for the respondents, the defend- 
ants below. 

The action was brought by the appellant, a work- 
man in the employ of Messrs. Higgs & Hill, to re- 
cover damages for personal injuries which he sustained 
through the alleged negligence of the servants of the 
respondents, who were at the time of the accident en- 
gaged in carryiug out a contract for the construction 
of fireproof flats and floors in a building which the ap- 
pellant’s employers were erecting. The respondents 
disputed the appellant’s claim on the ground that he 
was engaged with theirservants in a common employ- 
ment. At thetrial the jury found a verdict for the 
appellant, with £52, 10s. damages. 


Guiry and Hopton, for appellant. 
Kemp, Q. C., and Potter, for respondents. 


Lord HerscHett. My lords, the ground upon 
which judgment was entered for the respondents was 
that the plaintiff at the time of the accident was en- 
gaged inacommon employment with the servant of 
the defehdants, whose negligence led to the disaster, 
and that the defendants therefore could not be held 
liable for his negligence. This renders it necessary to 
examine the facts relating to the employment of the 
appellant, and of the person whose negligence was 
found by the jury to have caused him injury. It ap- 
pears that Messrs. Higgs & Hill had entered into a 
contract with the Workmen’s Dwellings Association, 
of which Mr. Burdon was architect, to erect a block 
of buildings according to the specification furnished 
by him. The specification on which the contract was 
based contained a provision in these terms: ‘“ Pro- 
vide the sum of £215 net to be paid Messrs. Lindsay & 
Co. of the Paddington Iron Works, No. 14 South 
Wharf, Paddington, or any other firm approved by the 
architect, for fireproof flats and floors to roofs and 
laundries laid and fixed complete. The contractors are 
to allow Messrs. Lindsay the use of their scaffolding,and 
to provide them any needful attendance for the carry- 
ing out of their work, and are to work with them as may 
be necessary for the due dispatch of their work. The 
work in respect of which this provision is included 
is to be carried out in accordance with a specification 
and instructions to be furnished by the architect.” It 
also contained the following clause: ‘‘ Power for 
other tradesmen to perform works. In order to carry 
out these works specified to be executed by other 
tradesmen, and.for which provisional amounts are in- 
cluded in this estimate, the contractors are to allow 
free access to the premises, and all reasonable facilities 
to such tradesmen for carrying out the several works 
reserved for them to perform.” Prior to the contract 
with Higgs & Hill being entered into, the architect of 
the building owners had obtained an estimate from 
Messrs. Lindsay & Co., for the fireproof flats and floors, 
the amount of estimate, which was headed,‘‘ Work- 
men’s Dwellings Association Company, R. H. Burdon, 
Esq., Architect,’”’ being the sum of £215, for which, as 
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above mentioned, Higgs & Hill were to make provis- 
jon in their estimate for the work upon the basis of 
which the contract with them was shortly afterward 
entered into. The only other facts necessary to be 
stated are that there were, as far as appears, no com- 
munications between Higgs & Hill and Lindsay & Co. 
before the latter commenced their work, and that it 
was the architect who advised them that the buildings 
were sufficiently udvanced to enable them to com- 
mence the work for which they had given him an esti- 
mate. It should be added that the payments were 
made to Lindsay & Co. through Higgs & Hill. Upon 
this state of facts it is { think clear that the appel- 
Jant was in no sense the servant of Lindsay & Co. It 
follows therefore that, if it is easential to the defense 
of common employment that the person suing should 
himself be the servant of the master by whose serv- 
ant’s negligence the injury has been caused, the de- 
fense cannot be sustained in the present case. And, 
upon a review of the authorities, I am unable to en- 
tertain any doubt that this is essential. Lord Cran- 
worth, in delivering his opinion in this house, in the 
ease of Bartonshill Coal Company v. Reid, 3 Macq. 266, 
thus states the rule established in this country: 
“ When several workmen engage to serve a master in 
a common work, they know, or ought to know, the 
risks to which.they are exposing themselves, including 
the risks of carelessness against which their employer 
cannot secure them, and they must be supposed to con- 
tract with reference to such risks.” The law is laid 
down in substantially the same terms by Blackburn, 
J., in Howells v. Landore Steel Company, 32 L. T. Rep. 
(N.S.)19; L. R., 10Q. B. 62; and by Erle, C. J., in 
Hall v. Johnson, 3 H. & C. 589, who, in delivering the 
judgment of the Exchequer Chamber, said: ‘‘ The 
case falls within the principle established, not only in 
this country, but also in Scotland, Ireland and 
America, that a servant, when he engages to serve a 
master, undertakes as between himself and his master 
to run all the ordinary risks of the service, including 
negligence on the part of a fellow servant when he is 
acting in the discharge of his duty as a servant of him 
who is the common master of both.’’ And inthe re- 
cent case of Swainson v. North-Eastern Railway Com- 
pany, 388 L. T. Rep. (N. S.) 201; 3 Ex. Div. 341, Bram- 
well, L. J., said: ‘* We must consider what obliga- 
tions a servant takes upon himself; it is sometimes 
said that he contracts to take upon himself the risks 
of his service, but the proposition may also be stated 
as follows, namely, that he has not stipulated for a 
right of action against his master if he sustains dam- 
age from the negligence of a fellow servant. The two 
forms of the proposition seem to me substantially the 
same; in either case it is necessary to prove that a re- 
lation has been established between the person who 
complains and the master of the person who does the 
injury.” The present master of the rolls (then Brett, 
L. J.),in the same case thus expressed himself: ‘I 
think that the authorities bear out the proposition laid 
down in the Exchequer Division, that in order to give 
rise to the exemption there must be a common em- 
ployment and a common master. It is not necessary 
that there should be a common service for a definite 
time or at fixed wages, for the exemption exists in the 
case of volunteers and of other persons, where plainly 
there has been no contract for payment; a volunteer 
puts himself under the control of another person, and 
in respect of that other person he is for the time being 
in the position of a servant.’’ These authorities are 


sufficient to establish the proposition that unless the 
person sought to be rendered liable for the negligence 
of his servant can show that the person so seeking to 
make him liable was himself in his service, the defense 
of “common employment ”’ is not open to him. Such 
service need not of course be permanent or for any 
The general servant of A. may for 


defined term. 





atime or on a particular occasion be the servant of B., 
and a person who is not under any paid contract of 
service may nevertheless have put himself under the 
control of an employer to act in the capacity of ser- 
vant, so as to be regarded as such. This, as has been 
pointed out, is the position of a volunteer. But it is 
obvious that if the exemption results, as it does ac- 
cording to the authorities I have cited, from the in- 
jured person having undertaken, as between himself 
and the person he sues, to bear the risks of his fellow 
servant's negligence, it can never be applicable when 
there is no relation between the parties from which 
such an undertaking can be implied. There are 
other considerations which point in the same direc- 
tion. It must be remembered that whilst a servant 
contracts with his master to bear the risks of the neg- 
ligence of his fellow servants there is, as has been more 
than once laid down, a corresponding duty on the part 
of the employer to take due care to select competent 
servants. Andit would be most unreasonable to hold 
that he is exempt from liability for his servant’s negli- 
geuce in any case where he is not under this obligation. 
But Ido not see how such an obligation can arise 
otherwise than from such contractual relation. The 
obligation and the exemption appear to me to be cor- 
relative, and to be implied from the relation of master 
and servant created between the parties. The lan- 
guage used by Lord Cairns, L. C., in Wilson v. Merry, 
19L. T. Rep. (N. 8S.) 30; L. R., 1 H. L. Sc. 326, was 
much pressed upon your lordships. It appears to have 
been supposed to countenance a wider exemption than 
is to be deduced from the other authorities to which I 
have referred. Lord Cairns, L. C., in delivering his 
opinion in this house, said: ‘I would only ‘add to 
this statement of the law, that I do not think the lia- 
bility or non-liability of the master to his workmen 
can depend upon the question whether the author of 
the accident is not or is in any technical sense the fel- 
low workman or col/aborateur of the sufferer. In the 
majority of cases in which accidents have occurred, 
the negligence has nodoubt been the negligence of a 
fellow workman, but the case of the fellow workman 
appears to me to be an example of the rule and not the 
rule itself. The rule as I think must stand on higher 
and broader grounds.’’ But it is clear to my mind 
that when Lord Cairns used this language he was only 
intending to repudiate the contention put forward by 
the appellant in that case, that the rule applied exclu- 
sively to workmen of the same grade actually em- 
ployed in a common labor, and had no application 
where the person whose negligence was complained of 
was in the position of a manager not taking part in 
manual labor, who was in fact the employer's alter ego. 
Other passages in the noble and learned lord's opinion 
indicate [ think clearly that he did not intend to state 
the law differently from Lord Cranworth, whose opin- 
ion in Bartonshill Coal Company v. Reid he quotes 
with approval. It is said however that the case of 
Wiggett v. Fox, 11 Ex. 882; 25 L. J.188, Ex., is decisive 
in favor of the respondents, and this view was adopted 
in the courts below. With deference to the learned 
judges who have entertained this view, I am quite un- 
able to concur in it. If the law there laid down would 
determine the present case in favor of the respondents, 
I should feel bound to reject it as inconsistent with al} 
the otber English authorities. The plaintiff in Wiggett 
v. Fox was the administratrix of a servant of a sub- 
contractor who had been employed by the defendants 
to do a part of the work included in their contract; it 
was held that he was a fellow servant of the servant of 
the defendant whose negligence caused him injury, 
that the sub-contractor and his servants had become 
the servants of the contractor. The ground of thie 
decision was explained by Channell, B., in Abraham 
v. Reynolds, 1 L. T. Rep. (N. S.) 330; 5 H. & N. 143, to 
be that it was proved ,that the deceased was paid by 
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the defendants, and that the defendants had a control 
over and power to dismiss the plaintiff though engaged 
by the sub-contractor. It is unnecessary to consider 
whether this view of the facts was correct, though the 
propriety of the decision has been more than once 
doubted and notably by Cockburn, C. J., in Rourke v. 
White Moss Colliery Company, 36 L. T. Rep. (N. 
8.) 49; 2.C. P. Div. 205, for a decision resting on such 
a view of the facts can, as it seems to me, have no ap- 
plication to the present case. In the first place I do 
not think that Lindsay & Co. were sub-contractors un- 
der Higgs & Hill; [ think they had an independent 
contract with those who were employing Higgs & Hill. 
In the second place, even if they are to be regarded as 
in some sense sub-contractors under Higgs & Hill, I 
think it is impussible to say that the servants of Higgs 
& Hill were the servants of Lindsay & Co., or that 
they had put themselves under the control of Lindsay 
& Co. to act as their servants, or were in any way act- 
ing as such at the timeof theaccident. Itonly re- 
mains for me to notice the recent Scotch decision in 
the case of Woodhead v. Gartness Mineral Company, 4 
Ct. Sess. Cas. (4th series), 469, which was naturally 
much relied on by the respondents. Lopes, L. J., 
stated in the court below, I think quite correctly, that 
this decision carried the principle of common employ- 
ment much further than was warranted by any of the 
English authorities, and it appears to me to bea de- 
velopment of the doctrine which is really in antago- 
nism with cases which have been decided in this 
country. It eliminates altogether the element that 
the injured man and the man doing the injury must 
be in the employ of a common master, and treats as 
unimportant that which I consider to be of the essence 
of the exemption, that is to say, the mutual undertak- 
ings between the employer and employed to be im- 
plied from the relationship of master and servant con- 
stituted between them. I thinkthe judgment ap- 
pealed from ought to be reversed, and the judgment 
entered for the plaintiff restored. 


Lord Watson. My lords, this action was brought 
by the appellant for damages in respect of personal in- 
jury sustained by him through the negligence of 
workmen in the service of Lindsay & Co., the respond- 
entfirm. It isadmitted that at the time of the acci- 
dent the appellant was a laborer in the employment of 
the firm of Higgs & Hill, and the only defense set up 
by the respondents, which is now insisted on, was thus 
stated in their pleadings: ‘*‘ The plaintiff was a work- 
man, and was a fellow servant of and was engaged in 
one commun service and employment with certain of 
the defendants’ servants, who were also workmen and 
competent to do their work, and the said injuries, if 
caused by the negligence of any person or persons for 
whose negligence the defendants would be answerable 
(all of which is denied), were caused by the defend- 
ants’ said servants while they and the plaintiff were 
such fellow servants, and engaged in such common ser- 
vice and employment, and in the course thereof, and 
not otherwise, without any personal negligence or in- 
terference on the part of the defendants.’’ The terms 
of that plearender it necessary to determine the precise 
relation subsisting between the appellant and the 
workmen by whose negligence he was injured. The 
ascertainment of that relation depends, not upon con- 
flicting testimony, but upon facts which are not con- 
troverted and upon documentary evidence. Messrs. 
Higgs & Hill,the appellant’s employers, were con- 
tractors for building a block of artisan’s dwellings, in 
accordance with plans and specifications prepared by 
Mr. Burdon, the owners’ architect. Part of the con- 
templated work consisted of fireproof flats and floors 
of concrete for laundry purposes, to be completed on 
the “ Lindsay’’ system, so called in consequence of 
the respondents being specialists in that kind of work. 








Iu the specification the details of these fireproof fiatg 
and floors are entered under the heading “‘ power for 
other tradesmen to perform works,” and there is q 
general provision that ‘in order to carry out those 
works specified to be executed by other tradesmen, 
and for which provisional amounts are included in thig 
estimate, the contractors are to allow free access to 
the premises, and all reasonable facilities to such 
tradesmen for carrying out the several works reserved 
for them to perform.’’ The only other obligations 
which the specification imposes upon the contractors 
with regard to the fireproof flats and floors are that 
they shall provide the sum of £215, to be paid to the 
respondents or any other firm approved by the archi- 
tect, and that'they shall allow the respondents or such 
other firm the use of their scaffolding, and provide 
them with any needful attendance for carrying out 
their work, and also work with them as may be neces. 
sary for the due dispatch ofj their work. Mr. Burdon 
transacted with the respondents directly and received 
from them an offer to execute, the laundry work for 
£215. Hedid not, as he explains in his evidence, ab- 
solutely bind himself to them, having reserved the 
right to employ another firm if he chose; but when 
the building was ready for their work, he directed 
them to proceed with it, which they accordingly did. 
The respondents had no contract with Higgs & Hill, 
and they came under no obligation either to receive 
directions from that firm or in any way to submit to 
their control. The evidence does not show or even 
suggest that, in point of fact, Higgs & Hill ever at- 
tempted to interfere with the respondents’ work or to 
assume control over their servants who were employed 
in its execution. It is not disputed that the appellant 
was engaged and paid by Higgs & Co., or that the 
workmen through whose fault he was injured were 
engaged by and received their wages from the re- 
spondents. At the time when he was injured the ap- 
pellant was clearing away rubbish from the lower 
story of the building, in the course of his duty as the 
servant of Higgs & Hill, who had undertaken to per- 
form that operation. The respondents’ servants were 
raising buckets of concrete to the topmost story, for 
the purposes of their contract with Mr. Burdon, by 
means of a pulley and tackle, supplied by Higgs & Co. 
as required by the specification, when, through want 
of due care on their part, a bucket fell upon and injured 
the appellant. Ido not doubt that the appellant and the 
servants of the respondents, though engaged in differ- 
ent departments of work, were yet employed in fur- 
therance of the common end of completing the block 
of dwelling-houses. Nor do I doubt that, if they had 
all been servants of the same master, the appellant 
would in law be held to have accepted the risk of his 
fellow servants’ negligence, and could have had no 
claim for reparation, except against the workmen who 
injured him. But there is, in my opinion, no ground 
for the suggestion that the respondents’ servants were, 
in any sense whatever, the servants of Higgs & Hill, 
and therefore fellow servants of the appellant. The 
case was tried before Grantham, J., and a jury who 
found for the plaintiff and assessed damages at £52, 
10s. Their verdict was set aside, and judgment en- 
tered for the respondents by Pollock, B., and Manisty, 
J., following what they conceived to be a principle es- 
tablished by the decision of the Court of Exchequer in 
Wiggett v. Fox, 11 Ex. 832; 25 L. J. Ex. 188. The 
learned baron held it to be sufficient for the exonera- 
tion of the respondents that the appellant and their 
servants, though not necessarily fellow servants, were 
fellow workmen in such a sense that the master of any 
one of them who negligently injured a fellow work- 
man was not responsible for his negligent act, and he 
states the doctrine of Wiggett v. Fox to bo that ‘if the 
person suing is a fellow laborer with the man whose 
immediate act occasions the injury, then there is no 
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implied contract on the part of the master to recoup 
for any damage which he may suffer from that negli- 
” Manisty, J., was of opinion that the present 

case could not be distinguished from Wiggett v. Fox, 

and he added: ‘If any thing, in the present case the 
facts are stronger, in my view, to show that the per- 
sonsemployed upon this building were all under the 
control of the architect of the building owner.’’ On 
appeal, Cotton and Lopes, L. JJ., Fry, L. J., dissent- 
ing, affirmed the decision of the Divisional Court. 

Lopes, L. J., who delivered the judgment of the ma- 
jority, states that, in their opinion, the respondents 
“became sub-contractors under Higgs & Hill, and 
were, together with the men directly employed by 
them, in the employment and under the general con- 
trol of Higgs & Hill, working together for one 
common object—i. e., the carrying out of Higgs & 
Hill’s contract—and taking upon themselves all the 
risks naturally incident to the work they had under- 
taken.”” That the learned judges meant to rest their 
decision upon that basis of fact is evidenced by their 
statement: ‘* We know of no case in which it has been 
held that a man is liable for an injury caused by his 
servant when the man doing the injury and the injured 
man are to be considered as employed in the work of 
another who is the common master of both.” Ido 
not think it nevessary to discuss the question under 
what circumstatices the servant of one man ought to 
be considered the servant of another. I can well con- 
ceive that the general servant of A. might, by working 
toward acommon end along with the servants of B., 
and submitting himself to the control and orders of 
B., become, pro hac vice, B.’s servant in such a sense 
as not only to disable him from recovering from B. for 
injuries sustained through the fault of B.’s proper ser- 
vants, but to exclude-the liability of A. for injury oc- 
casioned by his fault to B.’s own workmen. In order 
to produce that result the circumstances must, in my 
opinion, be such as to show couclusively that the ser- 
vant submitted himself to the control of another person 
than his proper master, and either expressly or im- 
pliedly consented to accept that other person as his 
master, for the purposes of the common employment. 
Tomy mind there is not, in this case, a tittle of evi- 
dence to show that the respondents’ workmen agreed 
tosubmit, or were in point of fact subjected, to the 
control either of Higgs & Co. or of Mr. Burdon, the 
architect. I am therefore unable to assent to the as- 
sumption upon which the judgment of the Court of 
Appeal proceeds. I am also unable to assent to the 
legal doctrine which found favor with the Divisional 
Court, and was pressed upon usin the argument for 
the respondents. I do not agree with Pollock, B., that 
the rule which exempts a master from liability to his 
servant for injuries negligently occasioned by a fellow 
servant in the courseof their common employment 
rests upon the absence of auimplied contract by the 
master to recoup such damage. The master’s respon- 
sibility for his servants’ acts has its origin in the 
maxim Qui fucit per alium facit per se, which has been 
construed as inferring his liability for what is negli- 
gently done by the servant acting within the scope of 
hisemployment. The immunity extended toa mas- 
ter in the case of injuries caused to each other by his 
servants whilst they are working for him to a com- 
mou end is an exception to the general rule, and rests 
uponan implied undertaking by the servant to bear 
the risks arising from the possible negligence of a fel- 
low servant, who has been selected with due care by 
hismaster. L[amof opinion with Fry, J., that in or- 
der to raise the exemption there must not only be 
common employment, but a common master, and that 
the respondents are liable, because in this case, al- 
though there was common employment, there was no 
common master. The principle of the master’s im- 
muuity in such cases, frequently termed the doctrine 





of collaborateur, is of comparatively recent origin. In 

the lawof England it can hardly be traced further 

back than Priestley v. Fowler, which was decided in 

1837. 3M.& W.1. It was rejected by the courts of 

Scotland until 1856, when, for the first time in either 
country, it was fully explained and reduced to its 

proper limits by Lord Cranworth in the Scotch case of 
Bartonshill Coul Company v. Reid, 3 Macq. 266. The 

doctrine had previously been formulated by the Su- 

preme Court of Massachusetts, in a judgment deliv- 

ered by Shaw, C. J., in Farwell v. Boston & Worcester 

Railway Corporation, 4 Metc. 49, which was referred 
to with approval by Lord Cranworth. It is needless 
to quote passages from the opinions of Lord Cranworth 
and Shaw, C. J., which are now so familiar to profes- 
sional lawyers. It is sufficient to say that, in my opin- 
ion, the rule as laid down by these eminent judges is 
strictly confined to the case of common employment 
underacommon master, and that the reasons which 
they assign for the introduction of the rule have no 
application to any other case. Counsel for the respond- 
ents relied upon three decisious, two of them Scotch, 

as authorities for the extension of the doctrine to 
cases where there is no common master, but common 
employment fora common object. The first of these 
cases is Wiggett v. Fox, 11 Ex. 832, as to which I can 
only say that, if it must be taken to establish the 
proposition maintained by the respondents, I could 
have no hesitation in holding that it was not decided 
according to law. But Channell, B., subsequently ex- 
plained that he assented to the judgment because he 
thought Fox & Co. had control over Wiggett, by which 
he probably meant that the relation of servant and 
master did actually exist between Wiggett and Fox & 
Co. If that be taken as the true ground of the decis- 
ion, it does not support the argument of the respond- 
ents, but comes within the rule enunciated by Lord 
Cranworth. The next case is Woodhead v. Gartness 
Mineral Company, 4 Ct. Sess. Cas. (4th series) 469, 
which was decided in 1877 by a majority of seven to 
one of the inner house judges of the Court of Sessions, 
the late Lord Justice Clerk (Lord Moncrieff) being 
the sole dissentient. 1t does appear to me that 
the decision goes the full length of affirming that in 
cases of common employ ment, under different masters, 
each master is freed from respousibility for injuries in- 
flicted upon the workmen of other masters by the neg- 
ligence of his servants. The lord president (Inglis), 
whose views are in substantial agreement with those 
of the six learned judges who came tuo the same con- 
clusion with him, said: “If two miners are- employed 
aud paid by the same master, and, while they are 
hewing at the working face, the one by negligence in- 
jures the other, the master is not answerable, because 
it issaid they are engaged in a common employment, 
that is to say they are engaged in the same work as 
servants of the same master. But ifthe legal principle 
were applicable to this case only it would cease to be a 
principle, and degenerate into a mere artificial and ar- 
bitrary rule. It is not because the wrong-doer is, in a 
technical sense, the servant of the same master that 
the master is not answerable. It is of no moment to 
the injured workman whether his injury be caused by 
aservant of the same masteror by one who has under- 
taken some function in the same mine upon what is 
called an independent contract. The injury in either 
case is the same. The personal liability of the wroug- 
doer is the same. But the miue owner is free from 
responsibility, not because the injured and the injurer 
are both his own hired and paid servants, but because 
he is not personally in fault, and has not warranted 
the injured workman against the perils of the work.” 
In the third case relied on by the respondents, namely, 
Maguire v. Russell, 12 Ct. Sess. Cas. (4th series) 1071, 
one tradesman bad contracted to execute plumber 
work, and another to lay asphalt pavement in the same 
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building; they proveeded to work under independent 
contracts, and in the course of their operations a work- 
man.engaged in asphalting was injured by a hammer 
which fell through a skylight in the roof through the 
negligence of one of the plumber’s servants, and the 
injured man brought an action of damages against the 
plumber. It was not alleged in defense that the two 
men were working under the same master, but the sec- 
ond division of the court assoilzied the defender on 
the ground that the case was not distinguishable from 
Woodhead v. Gartness Mineral Company. Notwith- 
standing the eminence of the judges constituting the 
majority of the court in Woodhead v. Gartness Min- 
eral Company, I am constrained to differ from the 
law which they laid down. It appears to me to carry 
the immunity of masters far beyond the very precise 
limits assigned to it by the decisions of this house, and 
I have therefore no hesitation in affirming that it is 
not the law of England. I think it right to say that, 
in my opinion, certain observations made by Lord 
Cairns, L. C., in the Scotch case of Wilson v. Merry 
and Cunninghame, 19 L. T. Rep. (N. 8S.) 30; L. R., 1 A. 
of L. Sc. 326, were construed by some, if not all, of the 
majority in Woodhead v. Gartness Mineral Company in 
asense which the noble and learned lord never in- 
tended them to bear. Butin order to appreciate the 
real purport and effect of these observations, it is nec- 
essary to advert to the previous course of judicial de- 
cisions in Scotland upon the question of a master’s lia- 
bility, and to the single point which the house had to 
determine in Wilson v. Merry and Cunninghame. Down 
to the date of the judgment of this house in the Bar- 
tonshill Case the Court of Session declined to accept 
the doctrine of collaborateur as part of the law of Scot- 
land, and held the liability of a master for his servants’ 
fault to be the same in the case of a fellow servant as 
ofastranger. After the doctrine was authoritatively 
declared to be Scotch law, the Court of Session con- 
strued the word collaborateur in its strictest sense, as 
signifying a fellow servant who labored with his bands. 
In pursuance of that technical interpretation, it was 
held in Somerville v. Gruy, 1 Ct. Sess. Cas. (3d series) 
768, that a manager or foreman, who merely superin- 
tended, and did no manual work, was not a collabora- 
teur within the meaning of the rule, and consequently 
that the common master was responsible for injury to 
a fellow servant arising from his negligence; whereas 
in Wright v. Roxbury, 2 Ct. Sess. Cas. (3d series) 748, it 
was decided that the manager of acolliery who with 
his own hands broke down part of a ventilating appa- 
ratus, and thereby caused an explosion of fire-damp, 
which injured a workman in the service of his master, 
was acting as a collaborateur, and that the master was 


free of liability. Wilson v. Merry and Cunninghame’ 


was in its circumstances, on all fours with Somerville 
v. Gray, and the Court of Session therefore came to the 
same conclusion that the master was not liable. In 
moving the reversal of the judgment, Lord Cairns, L. 
U., after citing the opinion of Lord Cranworth in Bar- 
tenshill Coal Company v. Reid, went on to say: “I 
can only add to this statement of law that I do not 
think the liability or non-liability of the master to his 
workmen can depend upon the question whether the 
author of the accident is not, or is, in any technical 
sense, the fellow workman or collaborateur of the suf- 
ferer. In the majority of cases in which accidents 
have occurred the negligence has, no doubt, been the 
negligence of a fellow workman, but the case of a fel- 
low workman appears to me to be an example of the 
rule and not the rule itself.” L. R.,1H. L. Sc. 331- 
332. That language appears to have been regarded by 
the Court of Session as justifying the inference that 
the rule ought not to be confined to fellow servants of 
the same master, a construction which ignores the fact 
that the noble and learned lord was professedly speak- 
ing of the “liability or non-liability of the master to 





his workmen,” and was dealing with no other subject, 
Ido not doubt that the language of the noble ang 
learned lord was simply intended to express his opinion 
that to hold a fellow servant who directed but did not 
labor in the common employment was not a collabora. 
teur, was a strained and technical interpretation of the 
rule. Iconcurin the compendious definition of the 
principle upon which the master’s non-liability rests 
which was given by Blackburn, J., in Howells v. Lan- 
dore Steel Company, 32 L. T. Rep. (N. 8.) 19; L. R., 10 
Q. B. 62, six years after the decision of this house jn 
Wilson v. Merry and Cunninghame. His lordship said 
in that case: ‘It is arule of law that the master who 
employs a servant (uot an agent) is responsible for the 
negligence of that servant in matters in which he jg 
employed; but there is this exception, which has been 
established by a series of decisions, that with regard 
to a fellow servant the master is not held so responsi- 
ble, because this negligence is to be taken as one of the 
ordinary risks which the servant contemplates and un- 
dertakes when entering into his employment.” For 
these reasons lL concur in the judgment which has been 
proposed by my noble and learned friend ou the wool- 
sack. 


Lord MoRRIs concurred. 


Judgment of the Court of Appeal reversed and judg- 
ment for the appellant restored, the respondents to pay 
the costs in the courts below and this house. 


—_———_e-—____—— 


ATTORNEYS—ADMISSION—RIGAT OF 
WOMEN. 


COLORADO SUPREME COURT, SEPT. 14, 1891. 





IN RE THOMAS. 

Attorneys at law are not civil officers within the Constitution 
of Colorado, article 7, section 6, providing that ‘‘no per- 
son except a qualified elector shall be elected or ap- 
pointed to any civil office in the Stace,” and in the ab- 
sence of any statutory or constitutional inhibition, women 
will be admitted to the bar on equal terms with men, 


aaa ae for admission to the bar. 


J. Warner Mills, for petitioner. 
Attorney-General Maupin, amicus curie. 


Heum, C.J. Petitioner, Mrs. Mary S. Thomas, asks 
to have her name placed upon the roll of attorneys 
practicing before this and other courts of the State. 
She tenders credentials attesting the prescribed pro- 
fessional qualifications, and a compliance with all ex- 
press requirements of the statute and rules of court 
regulating access to the legal profession. The question 
istherefore squarely presented, are women entitled 
to admission to the bar of this State on equal terms 
withmen? By ancient.and universal usage, women 
have been denied the right to practice before the Eng- 
lish courts. The two or three exceptions cited in pe- 
titioner’s brief, such as that of Anne, countess of Pem- 
broke, are not well authenticated. During the early 
history of this country a like exclusion from the pro- 
fession generally prevailed, though a few instances are 
recorded, as in the case of Margaret Brent, also men- 
tioned in petitioner’s brief, where they were permitted 
to appear specially in particular proceedings. In the 
District of Columbia and in Massachusetts, Illinois 
and Wisconsin, within a period comparatively recent, 
such applications have been rejected, the courts pro- 
mulgating learned opinions in connection therewith. 
Fifteen years ago the Supreme Court of the United 
States also denied the right. The case was not re- 
ported, but the chief justice, in orally epitomizing the 
reasons for adverse action, declared that the court had 
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concluded to adhere to the uniform custom since its 
organizatior of licensing men only, till ‘a change is 
required by statute or a more extended practice in the 
highest courts of the States.”’ In re Lockwood, 9 Nott. 
& Hop. 346; Ex parte Robinson, 131 Mass. 376, citing 
the above ruling of the United States Supreme Court; 
Inre Bradwell, 55 Ill. 535; Ex parte Goodell, 39 Wis. 
232. The written opinions mentioned marshal all ob- 
jections to conferring this privilege upon women, 
dwelling with especial force and clearness upon those 
existing outside of constitutional and statutory provis- 
ions. They ably discuss questions of impropriety and 
inexpediency based upon the laws of uature, the bear- 
ing of historical customs and usages, and the impedi- 
ments growing out of woman’s legul status at the coms 
mon law. With all deference to those learned courts, we 
decline to imitate their example in the latter regard. 
We shall not indulge in speculation concerning the 
natural aptitude and physical ability of women to per- 
form the duties of the profession, nor shall we dwell 
upon considerations of propriety or expediency in the 
premises. These are matters as to which wide differ- 
ences of opinion exist, and we conceive that they have 
little, if any, bearing upon similar applications now 
presented in this State, however pertinent they may 
have been in the Commonwealths referred to when the 
above rulings were made. We shall likewise decline 
to give controlling weight to historic custom or usage 
in England, in the American colonies and in the re- 
public during its infancy. Reasoning, predicated upon 
the latter ground, possesses the inherent weakness of 
ignoring, to a greater or less extent, the marvellous 
changes throughout the country during the last fifty 
years in the legal statusof women. It is a significant 
circumstance, indicating the trend of popular senti- 
ment on the subject, that each of the cases above re- 
ferred to was speedily followed by a statute providing 
for the admission of women to the profession. The 
Supreme Court of the United States, and the courts of 
the District of Columbia, Massachusetts, Illinois and 
Wisconsin, no longer adhere to the rule of discrimina- 
tion on the ground of sex. Women are now licensed 
without question to practice in these courts as well as 
in those of several other States upon the same condi- 
tions as men, save only that the act of Congress re- 
quires three years’ membership of the bar of the high- 
est court in some State or Territory as a condition 
precedent to their appearance before the Supreme 
Court of the United States. In this Commonwealth, 
women of sufficient age, married or single, may make 
contracts, form partnerships, inherit, acquire and dis- 
pose of property in all respects substantially the same 
asmen. The policy of our legislative and judicial ac- 
tion has tended constantly toward conferring upon 
them the same property rights and business status as 
apeenjoyed by men. They may undoubtedly pursue 
all vocations and enterprises of a business character. 
They may also become ministers, physicians or educa- 
tors, and if any limitation in regard to the learned pro- 
fessions exists, such limitation applies solely to the bar. 
The privilege of practicing this profession and sharing 
in its emoluments is alone questioned. Hence we con- 
tend with none of the difficulties encountered by the 
courts above mentioned arising from the disabilities 
of women, especially married women, at the common 
law. Applications like the one before us may there- 
fore be regarded with the judicial favor usually ex- 
tended when equality of rights is involved, unless some 
restrictive provision be found in our statutes or Con- 
stitution. 

Turning to the act regulating the licensing of attor- 
neys, and defining their duties, liabilities, etc., we find 
nothing that, in our judgment, fairly shows a legisla- 
tive intent to bestow this privilege upon men exclu- 
sively. The substantive phrases used throughout the 
act, when speaking of applicants, cover both sexes. 





They are “no person’”’ and *‘any person,’’ as “* no per- 
son shall be permitted to practice, * * *’’ “*no per- 
son whose name is not subscribed, * * *” “‘any 
person producing a license from any court of record, 
* * *” “if any person not licensed as aforesaid shall 
receive any money. * * **’ The pronouns em- 
ployed with refereuce both to applicants and licensed 
attorneys are, it is true, masculine, but this fact stand- 
ing alone isa matter of very little significance. The 
masculine pronoun is constantly used in legal and sec- 
ular literature to designate both sexes, besides it is ex- 
pressly provided by law here, as in other States, that 
unless the language contains something inconsistent 
therewith, this rule may be followed in construing 
statutes: ‘‘ Every word importing the masculine gen- 
der only, may extend toand beapplied to females as 
wellas males.’’ Mills Ann. St., § 4185. Thereis no 
language in the act under consideration inconsistent 
with the application to its construction of this statu- 
tory guide. Weare not unmindful of the rule thata 
statute is to be interpreted in the light of other stat- 
utes constituting a part of the same legislative system. 
But as already suggested the uniform and unmistak- 
able policy of our legislation, as shown in numerous 
provisions, has been to extend the legal rights of 
women, and enlarge their sphere of occupation and 
usefulness. The proposition however is advanced 
with plausibility and force that section 6, article? of 
the Constitution indirectly but clearly forbids li- 
censing women to practice law. This section reads: 
‘*No person except a qualified elector shall be elected 
or appointed to any civil or military office in the State.’’ 
It is argued that attorneys are civil officers, and that 
since women are not electors they cannot become at- 
torneys. Women may participate in school elections, 
and hold certain offices connected with the public 
schools, but they are not such electors as this section 
of the Constitution contemplates. The constitutional 
term ‘‘ qualified elector’’ is here used in its broadest 
sense, meaning a person qualified to vote generally.” 
In re Notaries Public, 9 Colo. 628. The limitation de- 
clared by this provision is plain, and if attorneys at 
law are civil officers within its meaning the objection 
must be sustained. 

The phrase “civil office,’ as thus employed, is fre- 
quently used interchangeably with the term ‘‘ public 
trust.” It undoubtedly relates to public offices; that 
is, to those offices which involve an election or appoint- 
ment by or on behalf of the general public, and the 
performance of duties essentially public in their na- 
ture. See Cohen v. Wright, 22 Cal. 293; also Weeks 
Attys., § 39, citing cases from Alabama, Virginia, New 
York and South Carolina. Attorneys at law are con- 
stantly spoken of as * officers of the court.” The de- 
signation is not inaccurate. Their special researches 
and general legal knowledge enable them to aid the 
courts, and thus to contribute somewhat toward the 
due administration of justice. The office is therefore 
an important one, and the attorney incidentally per- 
forms a quasi public. duty. But admission to the pro- 
fession is purely a private matter, and is secured solely 
for the advancement of private interests. By virtue 
of such admission, attorneys are not required to per- 
form specific public acts, nor are specified duties de- 
volved upon them in behalf of the general public. The 
duties they assume and the labor they perform are 
usually in pursuance of personal conéracts with pri- 
vate litigants. Admission to the bar is an essential 
prerequisite to the filling of certain offices, such as 
prosecuting attorney and judges of supreme, district 
and other courts. But these public trusts, and the 
functions connected therewith, devolve only upon 
members of the profession by virtue of an independ- 
entelection or appointment. Until thus designated, 
they can no more enter into offices where the functions 
are of a public nature than can unlicensed persons 
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wholly ignorant of the luw. Our conclusion is that 
attorneys at law are not per se civil officers within the 
meaning of the constitutional phrase under considera- 
tion. See authorities last above cited. The major 
premise of the argument in support of a constitutional 
inhibition thus proves upon examination to be untrue, 
and of course the conclusion falls. That instrument, 
so far as we are aware, contains nothing inconsistent 
with the admission of women to the bar. If there 
were any thingin the rules or usages of the court in- 
volving this inconsistency, we would feel that a modi- 
fication of such rules or usages should now be made. 
We have no disposition to postpone falling into line 
with the Supreme Court of the United States and 
other enlightened tribunals throughout the country, 
that have finally, voluntarily or in obedience to statu- 
tory injunction, discarded the criterion of sex, and 
opened the door of the profession to women as well as 
men. 

The prayer of the petitioner will be granted. It is 
ordered that her name be placed upon the roll of at- 
torneys. 


——__+___——— 


CRIMINAL ARISTOCRACY, OR THE MAF- 
FIA. 


(By Arthur McDonald, Docent in Clark University, Worcester, 
Mass. Read before the Medico-Legal Society, May 13, 1891.] 
| aristocratic sentiment is found among the lower 

forms of life, where it does not seem to have de- 
generated, asin man. It iseasily traced through the 
savage world up to man, where if it does not take the 
form of a government, it seems to exist in classes or 
individuals as much as ever. While this is manifest 
enough in the higher circles, it is just as evident 
among the unfortunate and lower. The poor on the 
second floor of the tenement-house consider them- 
selves superior to those on the top floor. In the alms- 
house and insane asylum the same feeling is the cause 
of many petty quarrels. Among criminals, both in 
and out of prison, the aristocratic sentiment often 
shows itself in the form of associations. The highway 
robber detests the petty thief, and the most brutal 
murderers hate liars and consider them cowards. 

Association strengthens criminals by discipline, de- 
velops their old savage tendencies and causes them, 
through vanity, to commit atrocities that would - ro- 
pugnant were each of them alone. 

The purpose of criminal associations is almost ae 
to appropriate the property of others. They are mostly 
composed of unmarried young men, who are without 
education. In their organizations many have an 
armed chief, with dictatorial power, and his authority, 
as in savage tribes, comes from personal qualities. 
There is sometimes a division of labor, there is an ex- 
ecutioner, a schoolmaster, secretary, priest, physician, 
and sometimes a surgeon, charged to disarticulate the 
fingers, so that expertness at stealing can be acquired. 
Some associations are not allowed to steal in the local- 
ity where they live, so that they may have safe domi- 
cile. If any one is put in prison for a small offense, 
they take the precaution to hide nails and files in the 
cracks in the walls. When they walk with their booty 
the women go ahead, holding the packages as if nurs- 
ing achild. In some societies each has a manual for 
action and dictionary for slang; some imitate epilep- 
tics by falling down in acrowded street, simulating a 
fit, and consorts pick the pockets of those pressing up 
to see the supposed victim. Others play the part of 
the insane or deaf mute. 

One of the well-known criminal organizations is the 
Maffia, an ugly association of malefactors, whose home 
is in Sicily. Asarule, it has no secret sects, statutes, 
regular meetings or organization. Its power however 
is very great; itis incarnated in the Sicilians. It is 








divided into two clans, the Maffia of the city and the 
Maffia of the country. They operate together, sus. 
tain one another, and divide the booty. The mem. 
bers of the city Maffia steal, assassinate, seek to get 
possession of the large proceeds, and to hold the com- 
mune in their grasp. The rustic members are bands 
of from ten to twenty brigands, who infest the coun- 
try, causing terror everywhere. The Maffia are pro- 
fessional criminals, and desire to become rich by this 
method. They have their own code of justice, 
which is not social justice; their verdicts are 
unchangeable and prompt. A witness condemned 
by the Maffia is killed within twenty-four hours, 
They work by terror. A judge will avoid condemn- 
ing a criminal through fear of being stabbed; a 
witness against the criminal shares the same danger. 
The prefect of Palermo defines the Maffia as a latent 
and pernicious power in a country where corruption 
and reaction against authority is a heritage of the past. 
By the aid of this society people of every class yield to 
areciprocal assistance in view of defense, plunder, 
gain, power, vengeance in using all the means that law, 
morality and civilization detest and condemn. The 
rich practice it to protect their person and property. 

There are classes of Maffiosi: the Maffiose of action, 
that is brigand, the thief or the assassin; the secret 
Maffioso, who gathers and distributes the news, and is 
a silent aid for the perpetration of crimes; the Maffi- 
oso manuten golo, through fear or interest, is the pur- 
veyor and receiver of stolen goods for the Maffiosi of 
action. 

The Bassa Maffia is a lower grade of the society. 
Here any scamp who thinks he has courage can be- 
come a Maffivso, threatens to kill some one, and he is 
honored by all. The Alta Maffia seeks to make a show 
of good manners, and at the same time to be in ac- 
cord with the brave of the Maffiosi of low extraction. 

The Bravi or supreme chiefs are sometimes ele- 
gantly clothed and wear yellow gloves. Then there 
are the stabbers and the thieves. They seek financial 
aid in enterprises of vengeance, in clandestine lotter- 
ies, in illicit profit from public works, and sometimes 
in blackmailing. 

They all follow faithfully their unwritten code. Here 
are some of the principles: To keep absolute silence 
concerning the crimes which they witness, and to be 
ready to give false testimony in order to cover up 
traces; to give protection to the rich for money con- 
siderations; to defy public force at all times; 
and everywhere, and always to be armed; to 
fight a duel for the most frivolous motives, 
and not to hesitate to stab treacherously; to 
avenge at any price injuries received, even if one is 
intimately related to the offender. Whoever is found 
wanting in any of these respects is declared infamous, 
which means that he should be killed without delay, 
even if in prison; if weapons are wanting, to suffocate 
him in his pail. He receives also an order to give him- 
self up to death. Knowing the condemnation to be ir- 
revocable, he strictly obeys. Before killing a comrade 
one uotifies him, by drawing a cross on his door or by 
shooting a pistol at bis house. Lombroso has seen 
many escape death by seeking mercy in being shut up 
aloue in a prison cell. 

Like ordinary rascals, they have their slang; they 
say ‘“‘sleep’’ instead of death; ‘“‘cats” for war; 
“‘ruby”’ for eye; “ product of extortion” for linen: 
“tic-tac” for revolver. Their principal home is in 
prison. They are firmin their hatred. Lombroso tells 
of one, who feeling himself the weaker one, kept his 
vengeance for fifteen years, until at last his adversary 
was condemned to death. Then he petitioned the Na- 
ples court, and obtained the favor of filling the office 
of executioner. 

The most complete organization of criminal aristoc- 
racy is the Cammorra at Naples. The Maffia is a vari- 
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ety of | the Cammorra. A further study of the Maffia 
can be pursued perhaps in no better way than by de- 
scribing the Cammorra. 

This organization consists of a number of prisoners, 
or ex-convicts, formed into small independent groups, 
but under one hierarchy. The aspiriug candidate must 
prove that he is courageous and can keep a secret. He 
should kill or wound any one who would name to him 
the sect; if victims were wanting he must fight with 
one of his future colleagues with a knife. Formerly 
the test was a more difficult one, where he was obliged 
to raise a piece of money while the Cammorrists pierced 
it with their daggers. He must submit to an appren- 
ticeship of two, three and sometimes eight years. He is 
in service of another, who gives him most fatiguing and 
perilous things to do, allowing him a few cents oncein 
a while, for charity’s sake. After he has gained the es- 
teem of his master by zeal and submission, a meeting 
is called, and his reception as a Cammorrist is delibe- 
rated upon. If received, he must fight again in the 
presence of the assembly. He takes the oath over two 
daggers forming a cross that he will be faithful to his 
associates, show himself in every thing an enemy of 
authority; have no relation at all with the police; 
never denounce thieves, but have a particular affection 
toward them, as toward those who expose their life 
continually. Afterthis a banquet finishes the cele- 
bration. 

One of the most important matters in the distribu- 
tion of ‘“‘la cammorra,’’ a little vessel which contains 
the extortions in gambling-rooms, brothels, from those 
who sell water-inelons and newspapers, from hackmen 
and beggars and from prisoners. These last furnish the 
best revenue. On entering prison the ‘* unfortunate ” 
must give a tenth of his possession and pay for drinks, 
food, gambling, and for sleeping on an easier bed. 

A Cammorrist cannot kill a comrade without per- 
mission from the chief, but in revenge he can make 
away with any oneelse. If there are doubts as to the 
fidelity of a colleague, before condemning him they 
send him a plate of maccaroni. If he refuses to eat it 
(for fear of poison perhaps), they feel certain of his 
guilt,and his condemnation is pronounced, and lots 
are drawn to indicate the apprentice who must exe- 
cute it. This is done punctually, as shown by this fact: 
A prisoner tells the governor of a castle that a Cam- 
morra had been established for some time, and that it 
was his misfortune to be one of the chiefs. One of the 
laws isto compel all the convicts to pay two cents a 
day. A certain convict, Razo, would not submit to 
this. The chiefs of the Cammorra voted unanimously 
to put him to death. But the lot fell to him (the chief) 
to strike the blow; he accepted, and was to commit 
the crime that morning. But on reflection atthe sad 
consequences of such a forfeit, the cause of which was 
only two cents, he restrained his arm and went out of 
thecastle. He then begged the governor of the castle 
to isolate him, for after his treachery his comrade 
chiefs would kill him without pity. 

Yet the Cammorra is not wholly without heart, as 
shown in the case of the young girl whose lover had 
been condemned to death for refusing to pay his con- 
tribution. She asked that her lover might be par- 
doned, and it was accorded to her with Olympian maj- 
esty. 


—_——_—_»—____—_——_— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


ATTORNEY AND CLIENT—SERVICES—WITHDRAWAL. 
—An attorney may recover for services although he 
withdrew from the cause in which the services were 
rendered without consent of the defendant or the 
court, where it appears that he gave written notice to 
defendant and to his opponent of withdrawal, and 








that defendant suffered no damage, and that his con- 
duct justified such withdrawal. The defendant relies, 
in support of his proposition that an attorney cannot 
withdraw his appearance for a party without leave of 
court, upon the case of U. S. v. Curry, 6 How. 106, 
where language to this effect is used by Chief Justice 
Taney. The point decided in that case was that the 
citation or notice of an appeal might be served upon the 
attorney of record of the appellees while his name re- 
mained upon the docket of the court below, although 
he had in fact been discharged by his clients. The re- 
mark of the chief justice is not to be taken as the 
statement of a general principle, apart from the ques- 
tion before the court. That it was not so intended is 
shown by the context. The entire quotation is as fol- 
lows: ‘‘So too as to the service of the citation on the 
attorney. It is undoubtedly good, and according to 
the established practice in courts of chancery. No at- 
torney or solicitor can withdraw his name after he has 
once entered it on the record without the leave of the 
court; and while his name continues there, the ad- 
verse party hasa right to treat him as the authorized 
attorney or solicitor, and the service of notice upon 
him is as valid as if served on the party himself.”” See 
also De la Pole v. Dick, 29 Ch. Div. 351; 3d common- 
law rule of this court; 23d equity rule. No case has 
been called to our attention which holds that as be- 
tween an attorney and his client, leave of court is ree 
quired before a contract between them can be ended. 
It is stated in 1 Tidd Pr. (9th ed.), 86, that “when an 
attorney once appears or undertakes to be attorney 
for another, he shall not be permitted to withdraw 
himself; and it is said to be his duty to proceed in the 
suit, although his client neglect to bring him money; ”’ 
citing 1 Sid. 31. This however is not the law of Eng- 
land or of this country to-day. The question was 
thoroughly considered in England in the case of Van- 
sandau v. Browne, 9 Bing. 402, and it was held that an 
attorney might, for reasonable cause, and upon rea- 
sonable notice, abandon the conduct of a case, and 
recover his fees. In regard to the case in Sider- 
fin, Tindal, C. J., said: ‘‘Now in the report in 
Siderfin no facts are stated to explain the decision of 
thecourt. It may be—probably was—the fact that the 
attorney on the very day of the Assizes deserted the 
conduct of the cause, giving his client neither time nor 
opportunity to obtain other professional assis*ance. 
If so, the decision of the court was proper.’’ See also 
Rowson v. Earle, Moody & M. 538; Wadsworth v. 
Marshall, 2 Cromp. & J. 665; Whitehead v. Lord, 7 
Exch. 691; Harris v. Osbourn, 2 Cromp. & M. 629. In 
Eliot v. Lawton, 7 Allen, 274, it was held in accord- 
ance with the English decisions that the contract of an 
attorney with his client was au entire and continuous 
contract; and that the statute of limitations did not 
begin to run until the final service was performed. In 
answer to the objection that by holding the service to 
be entire the attorney would be precluded from en- 
forcing any claim for services until the final termina- 
tion of the suit, Mr. Justice Dewey, in delivering the 
opinion of the court, said: “To this it has been an- 
swered that such would be the effect if nothing has 
occurred to change the relation of the parties and 
their duties to each other; but from the nature of this 
contract it may be terminated previous to the termina- 
tion of the suit, fora good and sufficient cause, and 
upon reasonable notice. Hence it has been holden 
that failure to supply reasonable funds, or any other 
substautial cause for not further proceeding in the 
case, would justify the attorney in withdrawing from 
it; and in such a case a present right to enforce his 
claim for past services would arise, and of course also 
from that period the statute of limitations would com- 
mence running.’”’ In Rush v. Cavenaugh, 2 Penn. 8t. 
187, which was an action for slander, the plaintiff, an 
attorney, collected a sum of mouev for the defendant, 
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and retained it for his fees. The defeudant thereupon 
called him athief, robber and cheat. One question 
raised was whether the plaintiff, who had been em- 
ployed by the defendant to prosecute a person crimi- 
nally, was entitled to any fees, having abandoned the 
prosecution. It was held that if he were satisfied of 
the innocence of the accused, he was entitled to aban- 
don the prosecution and recover compensation, and 
that he was not, to quote the language of Gibson, C. J., 
**bound togive credence to the instructions of a heated 
client, rather than to the sober testimony of a dispas- 
sionate witness.”” In Tenney v. Berger, 93 N. Y. 524, 
it was held that the employment by the client, without 
the consent of his attorney, of counsel against whom 
the attorney had personal and professional objections, 
and with whom he was unwilling to be associated, was 
a justifiable cause for his withdrawal from a case; and 
that upon reasonable notice of such withdrawal, he 
was entitled to recover for services rendered. Sup. 
Jud. Ct. Mass., Sept. 5, 1891. Powers v. Manning. 
Opinion by Lathrop, J. 





CONTRACTS—SUBMISSION OF DISPUTES—FRAUD.—The 
contract under which plaintiff performed work for de- 
fendant construction company in building a railroad 
provided that monthly advances were to be made him 
on the basis of measurement and classification of the 
work by defendant’s engineer, and that all disputes as 
to amount or classification of work were to be re- 
ferred to the divisional engineer, whose decision 
thereon should be final. Held, that plaintiff could not 
maintain an action forthe fraud of defendant's engi- 
neer in underestimating and classifying his work, 
without alleging that reference had been duly made 
to the divisional engineer or that he was privy to 
the fraud, so that the reference would be use- 
less. In Howard v. Railroad Co., 69 Penn. St. 494, 
there was a contract for the construction of a rail- 
road, containing, among other things, a stipula- 
tion of this character, and the court says: “It is 
agreed that to prevent disputes the engineer of the 
work shall in all cases determine the amount or 
quality of the several kinds of work which are to be 
paid for under the contract, and decide every question 
which can or may arise relative to the execution of 
the contract on the part of the contractors; that his 
decision has been uniformly held to be final and con- 
clusive. It would therefore appear that this suit can- 
not be maintained by all or any of the parties of the 
first part, who are precluded by their own covenants.’’ 
In U. S. v. Robeson, 9 Pet. 319, it was held that when 
the parties toa contract fix on a certain mode by which 
the amount to be paid shall be ascertained, the party 
that seeks the enforcement of the agreement must 
show that he has done every thing on his part to carry 
it into effect. The cause of actiou is not perfect unless 
the prescribed mode of determining the extent of the 
liability has been pursued or has been dispensed with. 
In Searle v. Railroad Co., recently decided by Mr. 
Justice Deady, the question in the case was whether 
the defendant refused to refer the matter of difference 
to the divisional engineer under a contract identical 
with those set out in this record, and the plaintiffs 
were allowed to amend their complaint so as to make 
that allegation and maintain the action. In Butler v. 
Tucker, 24 Wend. 449, it was held that where one 
party enters into a contract for doing work, and binds 
himself that the whole shall be done and completed to 
the entire satisfaction of the other party and of third 
persons, in an action to recover the price stipulated to 
be paid for the work it is necessary ‘to aver in the 
pleading that the work was done to the satisfaction of 
the arbiters designated in the contract, Bronson, J., 
saying: ‘‘ When parties fix on an umpire, and agree to 

abide his decision, neither of them, without the con- 
sent of the other, can withdraw the question of per- 





formance from the common arbiter for the purpose of 
referring it to the decision of a jury."’ In Construg. 
tion Co. v. Stout, 8 Colo. 61, it was held in an action to 
recover a balance alleged to be due on a contract for 
the construction of the defendant's road, where under 
the terms of the contract, payments are to become due 
upon the inspection and estimates of the engineer of 
the defendant company, no right of action accrues un- 
til such estimates are procured, unless the engineer re- 
fuses to act or some other matter in avoidance appears, 
Beck, C. J., saying: ‘An examination of the cases 
cited show that stipulations of this character are ex- 
tensively used in contracts relating to the building of 
railroads, and that their validity has been sustained 
by the most eminent courts. Where, as in the present 
case, an inspection and an estimate by the engineer in 
charge of the work are required by the terms of the 
agreement before either a monthly or final payment 
may be demanded, such stipulation forms a condition 
precedent, and no right of action exists until such in- 
spection and estimate are made. Or if a dispute 
arises between the contracting parties as to the quality 
or sufficiency of the work performed under the con- 
tract, the dispute must be settled in the manner and 
by the person provided by the contract before a resort 
may be had toanother forum. Delaware & H. Canal 
Co. v. Pennsylvania Coal Co., 50 N. Y. 250; Jackson vy. 
Cleveland, 19 Wis. *400; Hudson v. McCartney, 33 id. 
331; Reynolds v. Caldwell, 51 Penn. St. 298; Snell v. 
Brown, 71 Ill. 133; Humaston v. Telegraph Co., 20 
Wall. 20; Fox v. Railroad, 3 Wall. Jr. 243. Causes suf- 
ficient to excuse a resort to the arbiter designated in 
the agreement may arise, as where he refuses to act or 
is prevented from acting by the opposite party. But 
one of the parties cannot arbitrarily ignore or revoke 
the stipulation, and resort in the first instance to the 
courts of law.”’ In Railroad Co. v. Riley, 7 Colo. 494, 
the action was brought to recover a balance claimed to 
be due for grading seven sections of the defendant’s 
railroad. The appellee claimed that the total amount 
of work done by him was underestimated by the engi- 
neer, and that consequently his compensation was less 
by several thousand dollars than it should have been. 
In this regard the grievances were like the case at bar. 
But the court says: “‘ His position is, and must be, that 
the aggregate amount of grading done under the con- 
tractis not one of the matters as to which the engi- 
neer’s decision was to be final and conclusive. Upon 
this view alone could he have maintained his action; 
for the engineer had passed upon the measurement, 
and fixed the amount of work tobe performed. Ap- 
pellee charged no fraud against the officer, nor does he 
aver or attempt to prove any such mistake on the lat- 
ter’s part as will vitiate this determination of the ques- 
tion. These things being true, the engineer’s decision 
would be final if the matter is covered by the itali- 
cized phrases in the paragraph of the agreement.” 
Condon v. Railroad Co., 14 Gratt. 302; Wanderwerker 
v. Railroad Co., 27 Vt. 130. In the case at bar the 
matter alleged, affecting the plaintiff's right of com- 
pensation, is that the estimates of the work performed 
by them were grossly underestimated and wrongly 
classified by the company’s engineers, the identical 
matter as to which the divisional engineer’s decision 
was to be final and conclusive. The plaintiffs charge 
no fraud against the divisional engineer, nor do they 
aver any, or any excuse for not resorting to nim, and 
yet attempt to maintain the action in disregard of 
their stipulation. Where parties standing upon an 
equal footing deliberately select a person as fit and 
competent to decide, and by whose determination 
they have agreed to abide, it is but reasonable and 
proper that the contractor should be held to the per- 
formance of his agreement. Hudson v. McCartney, 
33 Wis. 331. The divisional engineer was selected and 
the stipulation entered into for the sole purpose of 
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settling all differences which might arise in estimating 
the work done, its classification, and matters of that 
kind, making his decision final, so that litigation—the 
nt action—might be avoided. It is on account of 
these alleged erroneous measurements and classifica- 
tions that a dispute or difference exists, whereby the 
plaintiffs claim they have not received as much money 
as was their due under the contract. This is the 
foundation of their grievance. Their contract pro- 
vides the person to whom shall be referred such dis- 
putes or differences as to the calculation and classifica- 
tion of the work performed, and until such reference 
ig made there is no performance of this condition, and 
no right of action exists. It is intended to prevent the 
parties to it from resorting to the law to settle their 
differences when the contract has provided the person 
to determine the matter, and whose decision is final 
jn the absence of fraud or palpable mistake. It ope- 
rates alike on both, and before any of the parties to the 
contract can claim any benefit from it in regard to any 
differences which may arise between them, either as 
to the classification or otherwise of the work per- 
formed, the matter must be referred to the divisional 
engineer for his decision, and until that is done, or 
some valid reason alleged for not doing it, no right of 
action exists. It is enough that the parties have seen 
fit to insert the condition that any dispute or differ- 
ence arising under their contract ‘as to the classifica- 
tion of the work or otherwise”’ shall be referred to 
such officer, whose decision shall be final, that its per- 
formance is required before resort can be had to any 
legal tribunal. The plaintiffs are as much bound by 
this part of their contract as any other, and it is neces- 
sary for them to allege and show compliance with it, 
or at least some excuse for not doing it, before they 
can maintain an action. Sup. Ct. Ore., July 8, 1891. 
Meyers v. Pacific Const. Co. Opinion by Lord, J. 


MUNICIPAL CORPORATIONS—NEGLIGENCE OF OFFI- 
CERS—CONDITION OF TOWN JAIL.—The Code of Vir- 
ginia of 1887, section 927, provides that every town hav- 
ing no jail of its own may use the county jail. Sec- 
tions 928-930, applicable only to counties and cities, 
provide that the jailer shall keep the jail always clean, 
that jails shall be inspected under direction of the 
county court, ana that the jailer may be summarily 
punished for failure in his duty. Held, that a town 
which used a jail of its own was liable for injuries to 
the health of a prisoner caused by its filthy condition, 
since under section 927 and a special provision of its 
charter it might have used a county jail subject to in- 
spection and control. It may be true that no prece- 
dent can be found for an action of this character as to 
the particular groundsfora claim for damages, but 
analogous cases,are numerous. Actions for damages 
against municipal corporations are frequent for neg- 
lect to keep streets, sidewalks, sewers, etc., in a proper 
and safe condition. The court cannot see upon what 
principle a municipal corporation may be held liable in 
damages for not keeping its streets, sidewalks and 
sewers in proper and safe condition, and yet not be so 
liable in damages for not keeping its prison in proper 
and healthy condition, except perhaps in cases where 
the jailer or keeper of the prison of such municipal 
corporation is made by law an officer or agent of the 
State, and required, under penalty prescribed by law, 
to keep such prison in proper and healthy condition. 
The Code of Virginia of 1877 (section 1038) provides 
that “in addition to the powers conferred by other 
general statutes, the council of every city and town 
shall have power to lay off streets, walks or alleys, al- 
ter, improve and light the same, and havethem kept 
in good order; to lay off public grounds, and provide 
all buildings proper for the city or town; to provide a 
Prison-house and workbouse, and employ managers, 
Physicians, nurses aud servants for the same; pre- 





scribe regulations for their government and discipline 
and for the persons therein.’’ The powers and author- 
ity conferred by this statute are permissive only, and 
not obligatory. The municipal corporation of a city 
or town, upon its organization, may choose to accept 
and exercise the powers and authority granted by this 
statute, or any of them, or it may choose not to do so, 
or to accept only some ofthem. But if it elects to as- 
sume these powers avd authority, it is held, as re- 
marked by Judge Cooley, ubi supra, that “ their ac- 
ceptance for these beneficial purposes is regarded as 
raising an implied promise on the part of the corpora- 
tion to perform the corporate duties, and this implied 
contract, made with the sovereign power, inures to the 
benefit of every individual interested in its perform- 
ance.’’ The general law of the State of Virginia, ap- 
plicable to jails of counties and cities, protects the 
health of persons confined therein by requiring the 
jailer to ‘‘ cause all the apartments of his jail to be well 
whitewashed at least twice in every year, and have the 
same properly aired and always kept clean. He shall 
furnish every prisoner with wholesome and sufficient 
food, and with a bed and bedding cleanly and suffi- 
cient, and have his apartments warmed when it is 
proper, and in case of the sickness of any prisoner, he 
shall provide for him adequate nursing and attend- 
ance, and if there be occasion for it, and circumstan- 
ces will admit, shall confine him in an apartment sepa- 
rate from other prisoners.’’ Code Va., 1887, § 928. 
And section 929 requires the court of each county and 
city to appoint three persons annually, one of whom 
shall be a physician, to inspect the jails within such 
county or city, and make report of its condition, and 
whether in all respects it is such as required by ‘law, 
and the succeeding section provides for the punish- 
ment of the jailer for failure of duty in keeping his jail 
in the condition zsequired by section 928. And section 
934 provides that the sheriff of each county and the 
sergeant of each city shall be the jailer thereof, except 
in certain counties and cities named therein, for which 
ajailer is otherwise provided by law. But there is no 
provision of law designating a jailer or keeper of a 
town or private jail, and therefore the provisions of 
law above cited for the protection of the health of 
prisoners do not extend to a jail or prison of such mu- 
nicipal corporation as the defendant in this case, it not 
being a city according to the laws of Virginia. It will 
thus be seen that the general statute laws of Virginia 
make no provision for the protection of the health and 
comfort of prisoners confined in such jails as that of 
the defendant municipal corporation, thus leaving such 
prisoners without protection for their health and com- 
fort, and without remedy for injury done to their 
health and comfort, unless such mnnicipal corpora- 
tions are liable in damages for their negligence and 
omissions. By the provisions of section 927 of the 
Code of Virginia of 1887, and also by a special provision 
in its charter, the defendant municipal corporation 
had the privilege of using the county jail of Tazewell 
county for the confinement of offenders against the 
laws and its ordinances and by-laws; but it elected to 
set up a jail or lock-up or calaboose of its own, inde- 
pendent of the law respecting county and city jails, 
and not subject to the law requiring them to be kept 
in proper condition, and to be inspected by officers ap- 
pointed for the purpose; and it can be beld liable in 
damages for failure to keep said jail, lock-up or cala- 
boose in proper condition in the same manner as if, 
having elected to open streets, construct sidewalks, 
dig sewers and keep the same in repair, which it was 
not required but permitted to do by the general stat- 
utes of Virginia and by its charter, it had failed to 
keep the said streets, sidewalks and sewers in proper 
and safe condition. U.S. Cire. Ct., W. D. Va., May 
19, 1891. Edwards v. Town of Pocahontas. Opinion by 
Paul, J. 47 Fed. Rep. 268. 
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NEW BOOKS AND NEW EDITIONS. 


Ray ON NEGLIGENCE. 


oe of Imposed Duties. Personal. By Charles A. 


Ray. Rochester, N. Y.: Lawyers’ Co-operative Publish- 
Co. 


This work, by one of the many ex-chief justices of 
Indiana, is the first of a series, the succeeding num- 
bers of which will treat of negligence of carriers and 
of agents. The title seems somewhat awkward and 
obscure, for the work is not purely a treatise on negli- 
gence in the ordinary legal sense, but treats to a con- 
siderable extent of legal duties irrespective of negli- 
gence in the performance. For example, the second 
part of the volume is entitled ‘‘ Waters: duties respect- 
ing and rights therein,” and an entire chapter of that 
part is entitled, ‘‘ Fisheries and hunting privileges.’ 
Under animals we find the law of property in and the 
licensing and taxation of dogs. Such matters of course 
are not germane to the topic of negligence. In several 
chapters there is not one word about negligence. On 
the other hand there are chapters exclusively given up 
to negligence in the use of rights, as of water and fire 
and animals. The correctness of this inference may 
be tested by the fact that the volume contains hardly 
any thing about the doctrine of negligence as between 
master and servant—the reader will find no mention 
of the leading cases of Farwell and Lansing, for ex- 
ample. So under “escape of water’ there is no refer- 
euce to the escape of water in a tenement by the neg- 
ligence of landlord or tenant. We have laid more 
stress on what seems to us a misnomer of the work 
than we should have done had it not been reviewed in 
some quarters as a work on negligence, pure and sim- 
ple—for a treatise on which covering recent decisions 
there is room, indeed a positive demand. Our conclu- 
sion is that the author has made a good book but 
called it by a misleading title. He leads the profession 
to suppose that it is a treatise on negligence, which it 
is not, but rather to a great extent a treatise on cer- 
tain personal rights, the failure to observe them, and 
the trespass upon them. The arrangement considered 
in this view is good. Tbe examination is sufficiently 
extensive, the table of cases cited covering eighty-five 
pages in double columns in small type, while the text 
covers six hundred and sixty-nine pages. 


DRAKE ON ATTACHMENT. 


The seventh edition of this favorite and excellent 
work is just issued by Little, Brown & Co., of Boston, 
in a handsome volume of about eight hundred pages. 
It is afaithful and laborious treatise, and the vener- 
able author, at the age of four score, has reason to con- 
gratulate himself on its success. Good editing has 
kept the volume in the same compass as the sixth edi- 
tion. It constitutes a good library in itself on this 
topic, and will be of the very greatest use where re- 
ports are scarce. Judge Drake isclearly master of his 
theme and sovereign in his domain. 

—_ 


STORY ON THE CONSTITUTION. 


The fifth edition of this classic, edited by Prof. 
Bigelow, and published in two volumes by Little, 
Brown & Co., of Boston, isat hand. The authorities 
are noted down to January, 1891, and for the first time 
a table of cases is added. The valuable notes of Judge 
Cooley to the fourth edition are substantially pre- 
served, and the authorship of all the notes is indicated. 
This great commentary is indispensable to every lib- 
eral lawyer and scholar, as well as to the practitioner. 
It will be many years before it will be superseded, if it 
ever sball be. 





THE REVISED “REPORTs. 


The Revised Reports, being a republication of such cases in 
the English courts of common law and equity, from 
the year 1785, as are still of practical utility. Edited by 
Sir Frederick Pollock, assisted by R. Campbell and 0, 4. 
Saunders. Vol. 1, 1785-1790. 1 Cox, 1 Vesey, Jr., 1-3 7. 
| cea Sweet & Maxwell. Boston: Little, Brown 

This is agreat undertaking, and is assumed by the 
most competent person in the kingdom for such a task. 

It is proposed, we believe, to complete the work in 

about fifty volumes. Many of the originals are almost 

unattainable, and complete sets are exceedingly rare, 

Sir Frederick announces that this is ‘an edition and 

not a selection; they will be formed not by choosing 

for republication those cases which the editors deem 
important or instructive, but by omitting such cases 
and parts of cases as appear to the editors to be cloarly 
not important for the current study and practice of 
thelaw.”” This seems the right theory—to omit the 
obsolete and unessential. The volume shows thorough 
editing in respect of head-notes and statements. The 
result is that the essential matter of five volumes is 
given in one volume of eight hundred and fifty pages. 

There are occasional notes explanatory and historical. 

The plan is highly commendable, and the execution, 

judged by the opening volume, is all that could be de- 

manded of the great reputation of the jurist who is 
the responsible editor. The volume is well printed. 


——__@ 
NOTES. 


N evening paper makes the following comments 
upon two decisions of the vacation judges: *‘ Mr. 
Justice Jeune’s refusal, in the case of the shopkeeper 
who sought an injunction to restrain the Early Closing 
Association from calling upon the public to boycott his 
shop, is another instauce of the glorious uncertainty of 
the law. Three weeks ago Mr. Justice Henn Collins 
decided in a precisely contrary sense by granting an 
injunction under similar conditions. The laws relat- 
ing to intimidation in England seem to bear as many 
interpretations as there are judges to consider them. 
We should hope however that this decision will be 
taken as settling the matter. It is certainly in har- 
mony with the decision of the High Court in the 
Plymouth case.’” We agree with Mr. Justice Jeune, 
and confess the decision of Mr. Justice Collins made 
us rub our eyes after the judicial opinions which have 
been expressed upon the subject of interference with 
trade to benefit monopolists. On reflection we doubt 
whether so sound a lawyer as this learned judge will 
adhere to his long vacation judgment.—Law ‘'imes. 


The following advertisement, which has appeared in 
the ‘7'imes this week, appears to deserve attention: 

“ LAW.—To Solicitors retiring and OUthers.—An old-estab- 
lished Lincoln’s-inn firm wish to purchase small high-class 
business for amalgamation. Highest references (are of part- 
ners being connected with judge of high queue) Bonus 
offered for suitable introduction. Address, 


It would be desirable to know what is me meaning 
of “To solicitors retiring and others.’’ Is the “ bonus 
for suitable introduction’’ available to persons who 
are not “solicitors retiring,” or not solicitors at all; 
and does the advertisement mean “‘ We will pay you 
to take work out of the hands of other solicitors?” If 
so, how comes it that ‘“‘an old-established Lincoln’s- 
inn firm ’—‘“ (partners being connected with judge of 
high standing)”—is driven to adopt such an expedi- 
ent? And what will the “ judge of high standing” 
think of the use of his name in relation to such an ad- 
vertisement? And, lastly, what can be the nature of 
the “connection” with the “judge of high standing?’ 
—Solicitors’ Journal. 
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CURRENT TOPICS. 


HE current number of the Virginia Law Journal 
contains a rejoinder by Mr. W. B. Pettit to 
Mr. Patteson’s paper read before the Virginia Bar 
Association on Legal Reform, from which we have 
already printed some short extracts. The burden 
of Mr. Pettit’s paper is that Mr. Patteson’s criti- 
cisms were mainly directed at ancient and obsolete 
absuses, and that the present system of practice in 
Virginia is vastly reformed, and is ‘* beautiful,” and 
he expresses the belief, “ that the noble science of 
the common law and equity jurisprudence of this 
State ‘may still exist in undiminished vigor when 
some traveller from New Zealand shall, in the midst 
of 2 vast solitude, take his stand ona broken arch 
of London bridge to sketch the ruins of St. Paul’s.’ ” 
As we do not know to what extent Virginia has 
shaken off the follies and abuses of the old system, 
we cannot pronounce between these doctors. But 
we think we detect one hole in Mr. Pettit’s armor. 
He says: ‘‘ The instances have been very rare of a 
suitor mistaking his remedy, and of being turned 
out of one forum to get his remedy in another.” 
It is well that they are ‘‘rare”; it would be better 
never. But Mr. Pettit argues that the new system 
is just as bad, because “the distinctions between 
law and equity are maintained,” and the pleader 
“must ask for the appropriate relief,” and he con- 
tinues: ‘‘ And he or the judge is just as liable to 
make a mistake in this regard as he is liable to 
make it under the present system, and the incon- 
veniences and consequences of a mistake may be 
just as serious. If he or the judge considers his 
right to be equitable, the judge or the referee will 
adjudge and determine the case without the inter- 
vention of a jury. If he or the judge considers his 
tight to be a legal right, a jury will be called to try 
the case. After the case shall be tried, in one way 
orthe other, in the trial court, the appellate court 
may hold that it was not tried in the right way, and 
it must then reverse the judgment, and send the 
case back for trial in the other way.” Not so seri- 
ous, we should say, because the pleader is still in 
the right court, and the costs will abide the event. 
The contingency which Mr. Pettit imagines is a 
very rare one in practice in this State, but would 
be unavoidable under any conceivable system in 
Which the right to jury trial should be preserved. 
Mr. Pettit cites Mr. Carter as a critic of the Code 
of Civil Procedure of this State. So he is, and in 
large measure his criticisms are just, but Mr. Car- 
ter, we believe, would not recommend a return to 
the old system, but probably, like nineteen-twen- 
tieths of our lawyers would simply choose to return 
to the Code as it was before Mr. Throop spoiled it 
some ten years ago. Mr. Pettit says that changes 
beget controversy, and instances the Virginia mar- 
Vou. 44— No. 19, 





ried woman’s acts. Of course there never can be 
improvement without controversy, but that is no 
reason for not improving. Let us submit a fair 
test to Mr. Pettit: the New York Code ideas -xist 
in twenty-six States, we believe; what State ever 
repealed its Code? None but Florida, and that at 
the end of a trial of only one year. 


Mr, Pettit quotes what ‘My Lord Coke long ago 
said,” and exhorts us, ‘*‘ Let us still revere the wis- 
dom of our ancestors.”” We do not object to rever- 
ing it, but we object to following it. It was 
sufficient for its day, not for us. We are a 
great deal wiser. We know all they knew and 
much that they never dreamed of. There are 
very few, if any, secular institutions three hun- 
dred years old that are worth preserving. In re- 
ligion, in medicine, in humanity, in government, 
the world has discarded the barburisms of Coke’s 
day. Was not Story a wiser lawyer than Coke? Are 
there not a dozen lawyers in the city of New York, 
for example, wiser than Coke? Austin Abbott and 
Mr. Justice Bradley, and Mr. Justice Gray know a 
mass of law that did not exist in Coke’s time and 
that infinitely surpasses the sum of his knowledge. 
This crying back to our ancestors reminds one of 
the art criticism of which Goldsmith speaks in 
“The Vicar of Wakefield,” which consists ‘* in say- 
ing that the painter would have succeeded better 
had he taken more pains, and in praising the works 
of Peter Perugino.” If Mr. Pettit admires Coke’s 
ideas of marriage and is sad because his State has 
somewhat ameliorated them, we must expect him 
to cleave to the outworn forms which are unfit for 
the administration of justice about the year 1900. 
But Mr. Pettit is inconsistent. While he exhorts us 
to stick to Coke and his notions, he insists that 
legal procedure has been greatly improved even in 
Virginia, and takes Mr. Patteson to task for not 
having taken notice of it. He has smoothed down 
and burnished up his ancient idol a bit to suit the 
exigencies of modern worshippers. Away with 
such ungodly innovations! And what does Mr. 
Pettit think of those heathen English who have dis- 
carded so much of the wisdom of their ancestors 
and copied our modern heresies? Is it worth while 
for the Virginians to be more English than the Eng- 
lish? Mr. Pettit however has our thorough sym- 
pathy at one point, and that is in respect to the way 
in which printers have mangled his quotations from 
Horace. ‘‘Vinere fortes argumemnona multi,” is so 
‘** scratched ” that it will not “ serve.” 


We concede extraordinary space this week to the 
report of the Tilden will case, on account of the 
national reputation of the testator and the intrinsic 
interest of the question at issue. The public as well 
as the profession will agree that the result is a pub- 
lic misfortune. A free library in the city of New 
York, on the liberal scale planned by Mr. Tilden 
would have been a useful and ornamental tree, in 
comparison with which the promotion of the herb 
business carried on at New Lebanon by the success- 
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ful contestants, his collateral relatives, is of com- 
paratively small importance. The public re- 
gret will be enhanced by the narrow majority by 
which the decision is pronounced. When six 
judges say the law is this way, and five say it is 
that, it is apparent that the law is very uncertain, 
and where it is so uncertain many will regret that 
the benefit of the doubt could not have inclined to 
the other side. But it seems that Mr. Tilden must 
be added to the company of those eminent lawyers 
like Lord St. Leonards and Mr. O’Conor, who 
did not know enough to draw their own wills. 
Disappointed in the great ambition of his life, Mr. 
Tilden’s uneasy shade must now undergo the mor- 
tification of this judicial slur upon his professional 
acumen, but he may at least have the sorry comfort 
of knowing that the result in the latter case was by 
as meagre a chance as in the former. 


A more careful perusal of Mr. Andrews’ remark- 
able article in ‘‘The Forum” on ‘ Increase of 
Crime by Reformatory Prisons” leads us to doubt 
that he makes out his case by his own statistics. If 
he does, he must concede that it is only petty 
crimes that are thus increased, because it is evident 
that men do not repeat heinous offenses to procure 
the enjoyment of their modern advantages. His 
statistics shows that crime has increased in the last 
fifty years in a ratio enormously greater than the 
increase of population, but they show nothing about 
the character of the crimes. There is another thing 
they do not show; they do not show any increase 
of serious crimes by reason of the more humane 
treatment of prisoners by the modern methods. It 
is notorious that the methods which Mr. Andrews 
ridicules have come into vogue within a very few 
years, and he cannot reasonably charge to them all 
the increase of crime during the last fifty years. 
On the other hand, there is no escape from the 
statistics of the Elmira Reformatory in this State, 
which show that only about thirty-five per cent of 
those discharged fail to show themselves deserving 
of the trust reposed in them. It is also a very 
cheering fact that Mr. Brockaway’s certificate held 
by a discharged convict never fails to procure for 
the holder the sympathy of the community and 
good employment by the business community. It 
is as easy to ridicule humanity in prison methods as 
it is to ridicule ‘‘ Sunday-school politics,” but it may 
be as difficult to prove the one to be wrong as the 
other. 


That the greatest constitutional lawyer since 
Marshaii—(some would be inclined to omit the last 
two words)— has left on record his general views 
of the Federal Constitution is a fortunate circum- 
stance. The publication of the late Mr. Justice 


Miller’s ‘‘ Lectures or the Constitution of the United 
States,” delivered at the Washington Law School, 
in 1889-90, is an important event in legal literature. 
The lectures are edited by Mr. J. C. Bancroft Davis, 
who has added some judicious notes to each lecture. 
This work demands a more careful reading and 





study than we have as yet been able to give it, but 
we have already gleaned enough to justify the edi. 
tor’s prefatory statement: ‘‘That the simplicity 
of style, the directness of statement, the breadth of 
view, the honesty of purpose, and the discriminating 
analysis to be found in the papers, must arrest the 
attention and command the admiration of students 
of constitutional history.” We look forward tog 
leisurely reading of these thoughts of this great 
jurist with confidence that they constitute a 
precious legacy from one who being dead yet speak- 
eth. The volume is beautifully printed, and is 
published by Banks Brothers, of this city. 


Speaking of that great law-reformer, David Dudley 
Field, the ALBANY LAW JOURNAL observes: “ Three 
of the four codes of law prepared by him have become 
the law of this Commonwealth, and it is only a ques- 
tion of time when his Civil Code, the ripened fruit of 
half a century of struggle and development, shall take 
its place in the system of ourlaw. In the meantime, 
while the indifference or hostility of the bar of his own 
State has delayed the consummation of his life work, 
his codes have, in whole orin part, become the law of 
twenty-six States and Territories, as well as of Eng- 
land and her colonies. But the greatness of sucha 
man and the value of his services are not to be meas- 
ured by the visible results of his labors during the brief 
span of asingle life.’”” We have asked, and we: ask 
again—and this time we hope to get an answer from 
America—what are those codes that are supposed to 
have become the law of England and her colonies, and 
when and how did they become such? We must con- 
fess that we have never heard of them. Nor are we 
aware of the existence of asingle code in England. 
Codes, for various reasons, are not popular in England, 
and generations may pass away before she gets them. 
Of course they are bound to come to her some day.— 
Indian Jurist. 

It is true that there is no code in England, but it 
is also true that Mr. Field's ‘‘codes have in 
whole or in part become the law of England.” The 
New York Code of Procedure of 1848, was imitated 
in England by the abolition of the Court of Chancery 
and the adoption of a simple form of pleading. Mr. 
Field informs us in the American Law Review for 
July-August, that the English “ judicature act has 
been adopted by New South Wales, Queensland, 
South Australia, Western Australia, Tasmania, New 
Zealand, Jamaica, St. Vincent, the Leeward Islands, 
British Honduras, Gambia, Grenada, Nova Scotia, 
Newfoundland, Ontario, British Columbia.” So 
we should deem it a truth that the Field codes, in 
whole or in part, have become the law of England 
and her colonies. It is perhaps strictly true that 
‘*eodes are not popular in England,” but it is also 
true that several branches of the common law have 
been reduced to statutory form, and that there is a 
constantly increasing disposition to extend this form 
of codification to other branches. 


We have news of two distinguished legal authors 
and editors. Judge Seymour D. Thompson has re- 
turned from his European tour, and says he “ had @ 
good time, spending two months in Iceland, cross- 
ing the island twice and sailing around it.” We 
take it he did not have the necessity of fighting for 
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or paying for iced water. Mr. John D. Lawson has 

succeeded to the chair recently vacated by Prof. 
Tiedeman in the law school of the Missouri State 
University, at Columbia. These two gentlemen 
have made a great many excellent law-books, singly 
and in partnership, and to have them both in Mis- 
souri again threatens to make the legal east tip up 
alittle. We hope they will find time and inclina- 
tion to write more law-books. for there is always 
room for such as they write. 





NOTES OF CASES. 





N Estate of Shedd, 60 Hun, 367, it was held that a man 
may have a “family” although he does not live 
with them. The court said: ‘‘ For ten years before 
the death of James P. Shedd he and his wife ceased 
living together, and lived separate and apart, 
though during a portion of that period in the same 
neighborhood. For eight years next preceding his 
death the husband had not contributed to the sup- 
port of his wife, nor did they have any intercourse 
with each other; but for about a year and a half he 
did, to some extent, contribute to her means of 
support. During this period of ten years the de- 
cedent did not keep house; had no minor child or 
children at the time of his death, nor any servants. 
A daughter born of these persons attained her ma- 
jority about three years before the death of her 
father. Up to the time of her majority he bought 
and paid for her clothing, but not for her board. 
She lived and boarded with her mother most of the 
time from the separation of her parents until the 
death of her father.” ‘*The question involved 
turns upon the meaning of the word ‘family.’ The 
Century Dictionary defined that word as follows: 
‘1. The collective body of persons who form one 
household under one head and one domestic gov- 
ernment, including parents, children and servants; 
and, as sometimes used, even lodgers or boarders, 
In law, husband and wife living together, and hav- 
ing no children, are sometimes deemed within the 
benefit of a statute as to families.’ ‘2. Parents, 
with their children, whether they dwell together or 
not; in a more general sense, any group of persons 
closely related by blood, as parents, children, uncles, 
aunts and cousins; often used in a restricted sense 
only of a group of parents and children founded 
upon the principle of monogamy.’ There are many 
other authorities which might be quoted, but it is 
hardly necessary to refer to them, because they all 
fall under one or the other head of the definitions 
as above given. That the word admits of many 
meanings can scarcely be disputed. There are 
many other definitions given of the word by various 
authorities, but the two mentioned above are the 
only illustrations necessary for the purpose of eluci- 
dating this case. A technical interpretation of the 
word is not to be adhered to where the object and 
intention of the law-makers clearly enough appear 








People, ex rel. Wood, v. Lacombe, 99 N. Y. 49, the laws 
should be so construed as to carry out the legisla- 
tive intent, even though such construction be con- 
trary to the literal meaning of some of the words 
used therein. But it is not necessary in this in- 
stance to go to that extent; for, under one defini- 
tion as above given, the decedent had a family 
within the meaning of the statute. The argument 
of the learned counsel for the appellant is to the 
effect that in order to constitute a ‘ family,’ within 
the meaning of this act, there must be a collective 
body of persons who live in one house, under one 
head or manager. It is claimed by him that unless 
this condition is satisfied there is no family within 
the meaning of the act. If this reasoning be sound, 
then it necessarily follows that if there is a collec- 
tive body of persons who live in one house, under 
one head or manager, irrespective of the relationship 
of the members of the household, there is a family. 
Suppose, for instance, that at the time of the sepa- 
ration of Mr. and Mrs. Shedd, instead of boarding 
and lodging in different places, the husband had 
continued his establishment with a retinue of ser- 
vants, there clearly would have been a family under 
the argument presented to us, and under one of the 
definitions of the word. Had the decedent died 
under these circumstances he would have died ‘ hav- 
ing a family,’ and immediately the statute above 
mentioned would have been applicable to the case, 
and the exempted property set apart not for any 
member of that household or of that family, but for 
the benefit of his wife. So we see that if this reason- 
ing of the learned counsel is to be followed the 
statute would be bereft of the beneficent purpose 
for which it was manifestly enacted. It would be 
tantamount to legislating that if a man should die 
leaving one family, certain property must be exempt 
from appraisal and set apart for the use of his other 
family. But no such meaning, as it seems to us, 
can be ascribed to the statute. It is a plain state- 
ment of legislative purpose to set apart for the 
widow or minor children, or both, certain articles of 
property and certain moneys for their immediate 
necessities after the death of the husband. If a 
separation of ten years, without a contribution to 
the support of the wife by the husband, dissevers 
the family, within the meaning of this statute, why 
should not a temporary separation work the same 
result where the wife is able to and does provide 
for her own maintenance? Counsel for the appel- 
lant has brought to our attention the case of Linton 
v. Crosby, 56 Iowa, 486, as being a case pointedly 
in his favor. Of that fact there is not much doubt. 
The court there held, under the statute, that where 
a husband and wife had lived separate and apart 
for several years preceding his death, and he neither 
contributed nor was asked to contribute to her sup- 
port, and during that time he lodged in his office 
and boarded in the family of others, the husband 
was not, at the time of his death, ‘a head of a fam- 
ily,’ within the meaning and intent of the statute 
relating to exemptions in favor of widows and 





without such resort. As was said in the case of the 
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are not able to follow, and feel compelled to reject 
its application to the construction of our own 
statute.” 


In Porter v. Gardner, 60 Hun, 571, the owner of a 
farm leased it to her nephew, reserving the right to 
pasture two colts. At the time of the lease, and 
subsequently, three colts which had belonged to her 
were pastured there. The owner expressed an in- 
tention to give the third colt, which was two years 
old, to her nephew. She also said that she would 
keep it for him until it was three years old, and 
that he might keep it right there. After this the 
nephew took charge of it. Other witnesses testified 
that she had told them she had given it to her 
nephew. In an action by the nephew against her 
executor to recover for a conversion of the colt, held, 
that the question of delivery should have been sub- 
mitted to the jury. The court said: “ There seems 
to be no question about the intention of Mrs. Mark- 
ham, but the defendant claims there was no delivery 
sufficient to make a valid gift. In some cases it has 
been held that a delivery might be inferred from 
declarations that a gift hdd been made. In Grangiac 
v. Arden, 10 Johns. 293, 296, it is said that declara- 
tions, referring to and recognizing a gift as having 
been made, afford reasonable ground for a jury to 
infer that all the formality necessary to make it a 
valid gift had been complied with. The principle 
of this case seems to have been recognized in Young 
v. Young, 80 N. Y. 435. In Trow v. Shannon, 78 N. 
Y. 446, a finding of delivery was sustained though 
there was no direct evidence of it. There were ad- 
missions by the donor that she had given the bonds 
there in question and that they belonged to the 
donee, and weight was given to these admissions, 
as some evidence from which the jury might infer 
that the gift had been completed by an absolute de- 
livery. In Harris v. Hopkins, 43 Mich, 272, it was 
held that evidence that a decedent had stated posi- 
tively that she had given certain specified furniture 
to her sons and had previously declared an intent 
to give it, and that one of the sons remained in her 
house until her death, warrants a finding of a com- 
plete gift in presenti. So it has been held that a 
delivery is not necessary when the intended donee 
is already in possession, but that in such a case the 
gift, if completed and unambiguous, may be effected 
by a simple oral declaration. Prov. Institute for 
Savings v. Taft, 14 R. 1. 502; Wing v. Merchant, 57 
Me. 383; Zenbrook v. Brown, 17 Ind. 410; 8 Am. 
& Eng. Ency. of Law, 1319, and cases cited. Sub- 
stantially the same was held in Taber v. Willets, 44 
Hun, 348. In Stevens v. Stevens, 2 Hun, 470, a gift 
causa mortis of a note was held to be effectual where 
there was no delivery in fact, it being said by the 
court, ‘the small note was in his (the donee’s) pos- 
session, that is, it was in the bureau in his house 
and presumptively accessible to him.’ In Whiting 


v. Barrett, 7 Lans. 109, it is said by Mullin, P. J.: 
‘It would seem to me that when the owner of prop- 
erty makes a verbal gift of it to another, such other 
acquires a perfect title if he gets possession of it 





before revocation of the gift by the donor, although 
it was not present when the gift was made, or it 
was not even in esse at the time. The consent that 
the donee shall take the property as owner must be 
presumed, unless revoked, until possession is ob- 
tained.’ Under the lease, the plaintiff, as between 
him and Mrs. Markham, was in possession of the 
farm. The colt, being on the farm, was in his ac- 
tual custody and control. He had the charge and 
care of it. Upon the evidence it might be found 
that she had given it to him absolutely. If the dee- 
laration in June was only of an intention, the sub- 
sequent declarations were of such a character that 
it might be found that she had made the gift abso. 
lute. It might also be found that she had parted 
with all dominion or control over it, or right to pos- 
session which she might have had. If she did so, 
that would make it a completed gift. The fact that 
it remained on the farm was not necessarily incon- 
sistent (Armitage v. Mace, 96 N. Y. 542), nor was the 
fact of no apparent change in the control. Tenbrook 
v. Brown, supra. The situation, relation and cir- 
cumstances of the parties, and of the subject of the 
gift, may be taken into consideration in determining 
the intent to give and the fact as to delivery, 
Cooper v. Burr, 45 Barb. 33. In that case it is said 
that a total exclusion of the power or means of re- 
suming possession by the donor is not necessary. 
In Penfield v. Thayer, 2 E. D. Smith, 305, it was 
held that it was not necessary to take at the time 
manual possession. If the article given is at the 
time in the custody of the donee, the declarations 
of the donor to the effect that the donee is absolute 
owner, and characterizing the possession of the 
donee as absolute, will authorize the inference of 
complete delivery by the donor. An acceptance 
may be implied when the gift, otherwise complete, 
is beneficial to the donee. Beaver v. Beaver, 117N 
Y. 429; Hunt v. Hunt, 119 Mass. 474.” 





WILL—TRUST—TO FOUND PUBLIC LIBRARY 
-—UNCERTAINTY. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCT. 27, 1891. 


TILDEN V. GREEN. 


The testator, by his will, gave the residue of his estate to his 
executors and trustees in trust, to obtain an act of incor- 
poration of an institution to be known as the ‘* Tilden 
Trust,” “ with capacity to establish and maintain a free 
library and reading- room in the city of New York, and to 
promote such scientific and educational objects as my 
said executors and trustees may more particularly desig- 
nate,” and provided that in case such institution should 
be incorporated satisfactorily to them within the life of 
the survivor of two specified lives in being, the executors 
and trustees were authorized to organize the corporation, 
and convey or apply to its use the residue of his estate, 
orso much as they should deem expedient. ‘The will 
further provided that in case said institution should not 
be so incorporated, or if for any reason the executors and 
trustees should deem it inexpedient so to convey or ap- 
ply said fund, or any part thereof, then they were author- 
ized to apply the same “to such charitable, educational 
and scientific purposes "asin their judgment will ren- 
der the same ‘‘ most widely and substantially beneficial 
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charter as thus required,and conveyed to it the residuary 
estate. Held, that the trust was void for want of a cer- 
tain designated beneficiary, for uncertainty and indefi- 
niteness in the objects thereof, and for excess of discre- 
tion in the trustees. 


PPEAL from a judgment of the General Term of 
A the First Judicial Department, which modified 
and affirmed as modified a judgment of the Special 
Term. 


James C. Carter, Daniel C. Rollins and Geo. F. Com- 
stock, for appellants. 


Joseph H. Choate, Delos C. McCurdy and Lyman D. 
Brewster, for respondents. 


Brown, J. Samuel J. Tilden died in August, 1886, 
leaving «last willand testament dated in April, 1884. 
He left surviving him as his only next of kin and heirs 
at law one sister, two nephews, one of whom is the 
plaintiff in this action, and four nieces. 

The defendants, Bigelow, Green and Smith, were by 
the will appointed the executors thereof,and trustees of 
the trusts therein created, and the will having been 
duly admitted to probate in October, 1886, they imme- 
diately qualified and entered upon the discharge of 
their duties as such. 

This action was brought to obtain a construction of 
the will. By the complaint the thirty-third, thirty- 
fourth and thirty-fifth articles were assailed as being 
invalid, but upon the trial no question was raised as 
to the two first named and no determination in respect 
thereto was made. 

The Supreme Court held that the effect of the thirty- 
fifth and thirty-ninth articles of the will was to create 
one general trust for charitable purposes, embracing 
the entire residuary estate, and vested in the trustees 
adiscretion with respect to the disposition of such es- 
tate by them. That the testator did not intend to and 
did not confer upon any person or persons any en- 
forceable right to any portion of said residuary estate, 
and did not designate any beneficiary who was or 
would be entitled to demand the execution of the trust 
in his or its behalf, and declared the provision of the 
will relating to the disposal of the residuary estate for 
such reasons illegal and void. 

It is essential to a proper understanding of the will 
to read the two articles above named together, and 
they are here quoted, the last being placed first. 

“Thirty-ninth. I hereby devise and bequeath to my 
said executors and trustees, and to their successors in 
the trust hereby created, and to the survivors or sur- 
vivor of them, all the rest, residue and remainder of 
all the property, real and personal, of whatever name 
ornature, and wheresoever situated, of which I may 
be seized or possessed, or to which I may be entitled 
at the time of my decease, which may remain after in- 
stituting the several trusts forthe benefit of specific 
persons; and after making provision for the specific 
bequests and objects as herein directed, to have and 
to hold the same unto my said executors and trustees, 
and to their successors in the trust hereby created, 
and the survivors or survivor of them in trust, to pos- 
sess, hold, manage and take care of the same during a 
period not exceeding two lives in being, that is to say, 
the lives of my niece, Ruby S. Tilden, and my grand 
niece, Susie Whittlesey, and until the decease of the 
survivor of the said two persons, and after deducting 
all necessary and proper expenses, to apply the same 
and the proceeds thereof to the objects and purposes 
mentioned in this my will.” 

“Thirty-fifth. I request my said executors and trus- 
tees to obtain, as speedily as possible, from the Legis- 
lature an act of incorporation of an institution to be 
known as the ‘Tilden Trust,’ with capacity to estab- 
lish and maintain a free library and reading-room in 


to the interests of mankind.” The trustees obtained the 








the city of New York, aud to promote such scientific 
and educational objects as my said executors and trus- 
tees may more particularly designate. Such corpora- 
tion shall have not less than five trustees, with power 
to fill vacancies in their number, and in case said insti- 
tution shall be incorporated in a form and manner sat- 
isfactory to my said executors and trustees during the 
life-time of the survivor of the two lives in being upon 
which the trust of my geueral estate herein created is 
limited, to-wit: the lives of Ruby S. Tilden and Susie 
Whittlesley, I hereby authorize my said executors and 
trustees to organize the said corporation, designate the 
first trustees thereof, and to convey or apply to the use 
of the same the rest, residueand remainder of allof,my 
real and personal estate not specifically disposed of by 
this instrument, or so much thereof as they may deem 
expedient, but subject nevertheless to the special 
trusts herein directed to be constituted for particular 
persons, and to the obligations to make and keep good 
the said special trusts, provided that the said corpora- 
tion shall be authorized by law to assume the obliga- 
tion. But in case such institution shall not be so in- 
corporated during the life-time of the survivor of the 
said Ruby 8S. Tilden and Susie Whittlesey, or if forany 
cause or reason my said executors and trustees shall 
deem it inexpedient to convey ssid rest, residue and 
remainder, or any part thereof, to apply the same or 
any part thereof to said institution, 1 authorize my 
said executors and trustees to apply the rest, residue 
and remainder of my property, real and personal, after 
making good the said special trusts herein directed to 
be constituted, or such portion thereof as they may 
not deem it expedient to apply to its use, to such 
charitable, educational and scientific purposes as in the 
judgment of my said executors and trustees will ren- 
der the said rest, residue and remainder of my prop- 
erty most widely und substantially beneficial to the 
interests of mankind.”’ 

On March 26, 1887, subsequent to the commence- 
ment of this action, the Legislature passed an act in- 
corporating the ‘‘ Tilden Trust,’ and authorizing it to 
establish and maintain a free library and reading-room 
in the city of New York. The institution was organ- 
ized, and the executors and trustees made to it a con- 
veyance of the residuary estate, and the conveyauce 
was formally accepted by the trustees thereof. 

The law is settled in this State that a certain desig- 
nated beneficiary is essential to the creation of a valid 
trust. 

The remark of Judge Wright in Levy v. Levy, 33 N. 
Y. 107, that *‘ if there is a single postulate of the com- 
mon law established by an unbroken line of decisions 
itis that a trust without a certain beneficiary who can 
claim its enforcement is void,” has been repeated and 
reiterated by recent decisions of this court (Prichard 
v. Thompson, 95 N. Y. 76; Holland v. Alicock, 105 id. 
312; Read y. Williams, 125 id. 560), and the objection 
is not obviated by the existence of a power in the trus- 
tees to select a beneficiary, unless the class of per- 
sons in whose favor the power may be exercised has 
been designated by the testator with such certainty 
that the court can ascertain who were the objects of 
the power. 

The equitable rule that prevailed inthe English 
Court of Chancery known as the cy-pres doctrine and 
which was applied to uphold gifts for charitable pur- 
poses, when no beneficiary was named, has no place in 
the jurisprudence of this State. Holmes v. Mead, 52 
N. Y. 232; Holland vy. Alleock, supra. 

If the Tilden Trust is but one of the beneficiaries 
which the trustees may select as an object of the tes- 
tator’s bounty, then it is clear and conceded by the 
appellants that the power conferred by the will upon 
the executors is void for indefiniteness and un- 
certainty in objects and purposes. The range of selec- 
tion is unlimited. It is not confined to charitable in- 
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stitutions of this State, or of the United States, but 
embraces the whole world. Nothing could be more 
indefinite or uncertain, and broader and more un- 
limited power could not be conferred than to apply the 
estate to ‘‘such charitable, educational and scientific 
purposes as in the judgment of my executors will ren- 
der said residue of my property most widely and sub- 
stantially beneficial to mankind.” 

‘A charitable use where neither law nor public policy 
forbids may be applied to almost any thing that tends 
to promote the well-doing and well being of social 
man.” Perry Trusts, § 637. 

“Such a power is distinctly in contravention of the 
policy of the statute of wills. It substitutes for the 
will of the testator the will of the donees of the power 
and makes the latter controlling in the disposition of 
the testator’s property. That cannot well be said to 
be a disposition by the will of the testator with which 
the testator had nothing to do except to create an au- 
thority in another to dispose of the property accord- 
ing to the will of the donees of the power.’”’ Read v. 
Williams, supra, p. 569. 

Unless therefore within the rules which control 
courts in the construction of wills, we can separate the 
provision in reference tothe Tildeu Trust from the 
general direction as to the disposition of the testator's 
residuary estate contained in the last clause of the 
thirty-fifth article, and find therein that a preferential 
right to some or all of such estate is given to that in- 
stitution when incorporated, and one which the court 
at the suit of said institution could enforce within the 
two lives which limit the trust, we must, within the 
principle of the cases cited, declare such provision of 
the will invalid, and affirm the judgment of the Su- 
preme Court. The appellants claim that the power con- 
ferred upon the executors to endow the Tilden Trust 
may be upheld independent of the invalidity of the 
power given to apply the estate to such charities as 
would most widely benefit mankind. 

The proposition is that by the thirty-fifth article the 
testator made two distinct alternative provisions for 
the disposition of his residuary estate. One primary 
for the incorporation and endowment of the Tilden 
Trust, the other ulterior and to be effectual only in 
case the executors deemed it inexpedient to apply the 
residue to that corporation, and it is claimed that this 
provision of the will constitutes a trust to be executed 
for the benefit of the Tilden Trust, or confers upon the 
trustees a power in trust, or that it constitutes a gift 
in the nature of an executory devise. 

The latter proposition rests upon the assumption 
that there is by the will a primary gift, complete and 
perfect in itself, to the Tilden Trust, that vests the 
title in that corporation immediately upon its crea- 
tion. 

That a valid devise or bequest may be limited to a 
corporation to be created after the death of the testa- 
tor, provided it is called into being within the time al- 
lowed for the vesting of future estates, is not denied. 
Perry Trusts, 372, § 736. 

That question was decided in /nglis v. Trustees of the 
Sailors’ Snug Harbor, 3 Pet. 99, and in Burrill v. Board- 
man, 43 N. Y. 254. 

In those cases the gift was treated as in the nature 
of an executory devise dependent upon the incor- 
poration of the institution coutemplated by the will, 
and which would vest upon the occurrence of that 
event. 

But in view of the language of the will before us, 
that proposition cannot be maintained here. 

By an executory devise a freehold was limited to 
commence in the future, and needed no particular es- 
tate to support it. It arose upon the happening of a 
specified event, and the fee descended tothe heir at 
law until the contingency happened. By our Revised 
Statutes, executory devises are abolished, and expect- 





ant estates are substituted in their place, and such 
estates, when the contingency happens upon which 
they are limited, vest by force of the instrument cre- 
ating them, and this right in the expectant cannot be 
defeated by any person. But the testator here in- 
tended not to create such an estate. The Tilden Trust 
takes nothing by virtue of the will. The residuary es- 
tate is vested in the trustees, or intended to be, and it 
is solely by their action that it isto become vested in 
the Tilden Trust. 

It is only in case that the executors deem it expedi- 
ent so to do that they are to convey the whole or any 
part of the residue to the Tilden Trust. Whether that 
corporation should take any thing rested wholly in the 
discretion of the executors, as the expediency or inex- 
pediency of an act is always a matter of pure discre- 
tion. 2 Perry Trusts, §$ 507-506. 

Every expression used in the will indicates the be- 
stowal of complete discretionary power to convey or 
not to convey, and the creation and bestowal of sucha 
powerin the executors is wholly opposed to and fatal 
to the existence of an executory devise. 

In this respect the case differs from those cited. In 
Inglis v. The Sailors’ Snug Harbor there was no trust 
created, no discretion vested in the executor, no con- 
veyance to be made after the testator’s death. His 
intention to give his property to a corporation to be 
created to carry out his charitable purpose was clear. 
Such was the fact also in Burrill 7. Boardman. 

By the willin that case the property was given di- 
rectly to the corporation which the testator contem- 
plated should be created after hisdeath. No trust was 
created and no discretion was bestowed upon the exec- 
utors to determine whether the corporation should or 
should not have it. 

Once created, the property by force of the will 
vested in the corporation. The only similarity be- 
tween that case and this is that the trustees there, as 
here, were directed toapply to the Legislature for an 
act of incorporation. In case the Legislature re- 
fused to grant a liberal charter, then the trustees were 
directed to pay over the estate tothe government of 
the United States. 

But no discretion was given to the executors to de- 
termine upon any event whether or not the corpora- 
tion once created should take the property. 

**Nothing,”’ said Chief Justice Church, “can be 
more certain than that the testator designed that the 
title to the funds or property in the possession of the 
trustees or elsewhere, which was included in the re- 
siduary clause, should vest in the corporation immedi- 
ately upon its creation.” 

“An application was to be made to the Legislature 
after the testator’s death for acharter. If obtained, 
the bequest would take effect; if not, it would go to 
the ulterior donee. If the corporation applied for and 
granted should not be liberal, and in accordance with 
the provisions of the will, the ulterior donee or next of 
kin could challenge its right to take the bequest. I¢ 
would then become a judicial question.” So clearly no 
question in that case was left to the judgment of the 
trustees. They were not to determine even whether 
the charter was a liberal one. That was a question for 
the court that would have been decided in any con- 
test over the property between the corporation and 
the next of kin or ulterior donee. A discretionary 
power in executors or trustees was not therefore an 
element in the Burrill Case. Not so here. Here we 
have the unlimited authority delegated to the execu- 
tors to withhold the entire property from the corpora- 
tion, if they choose so todo. There the corporation 
once created was vested immediately by force of the 
will with the title to the property. Here, although 
the corporation may be created in a form and manner 
satisfactory to the trustees, it takes nothing unless the 
executors, considering every cause and reason, deem it 
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expedient to convey to it some orall of the residuary | 


estate. 

In the Burrill Case, the testator made a direct gift 
to a designated beneficiary, the Roosevelt Hospital. 
In thiscase Mr. Tilden gave nothing to the Tilden 
Trust,but simply authorized his executors to endow it, 
if, in their judgment and discretion, they should deem 
it expedient. Moreover, after creating numerous 
special trusts and setting apart portions of his estate 
for such several special trust funds, the testator, by 
the thirty-ninth article of the will, gives the whole of 
the residuary estate to his executors in trust ,for the 
purposes mentioned in the thirty-fifth article, bestow- 
ing upon them, so far as language could do'so, the title to 
allthe property to be held and possessed during the 
lives of his niece, Ruby S. Tilden, and his grandniece, 
Susie Whittlesey, and which he denominated the 
“general trust’’ of his estate. He clearly intended by 
this provision to create an active trust in his whole re- 
siduary estate, and to give to his executors a discre- 
tionary power to give such part of it as they deemed 
expedient to the Tilden Trust, or to withhold all from 
it. Having intended to convey, so far as he was able 
to do, the title to his whole estate to trustees, noth- 
ing was left that could be the subject of a gift to the 
Tilden Trust. 

We come thérefore to the consideration of the ques- 
tion whether the thirty-fifth article can be upheld as 
constituting a separate trust or power in trust for the 
benefit of the Tilden Trust. 

The affirmative of this question can be maintained 
only by considering the direction to convey to the Til- 
den Trust as 2 power separate by itself and distinct 
and independent from the power to convey to such 
charitable purposes as in the judgment of the trustees 
would be most widely and substantially beneficial to 
mankind. 

The latter provision is eliminated from the will al- 
together by the appellants, and then the instrument is 
construed as if the eliminated provision had never ex- 
isted. 

Theappellants invoke the aid of the principle that 
where several trusts are created by a will which are in- 
dependent of each otber, and each complete in itself, 
some of which ure lawful and others unlawful, and 
which may be separated from each other, the illegal 
trusts may be cut off and the legal ones permitted to 
stand. 

This rule is of frequent application in the construc- 
tion of wills, but it can be applied only in aid and as- 
sistunce of the manifest intent of the testator, and 
never where it would lead to a result contrary to the 
purpose of the will or work injustice among the bene- 
ficiaries or defeat the testator’s scheme for the dis- 
posal of his property. 

The rule as applied in all reported cases recognizes 
this limitation, that when some of the trusts in a will 
are legal and some illegal, if they are so connected to- 
gether as to constitute an entire scheme, so that the 
presumed wishes of the testator would be defeated, if 
one portion was retained and other portions rejected, 
or if manifest injustice would result from such con- 
struction to the beneficiaries or some of them, then all 
the trusts must be construed together and all must be 
held illegal and must fall. Manice v. Manice, 43 N. Y. 
808; Van Schuyler v. Milford, 59 id. 426; Knox v. 
Jones, 47 id. 389; Benedict v. Webb, 98 id. 460; Kennedy 
v. Hoy, 105 id. 135. 

The cases cited fairly illustrate the practical appli- 
cation of this rule by the courts. 

In Know v. Jones the testator created one truat to 
Teceive and pay over the income of his estate to his 
brother for his life, and then to his sisters, with cross- 
limitations over as between them, remainder to the 
children of his sister, Georgiana, and in default of chil- 
dren to Columbia College. This court held the whole 





trast invalid, and refused to sustain the provision in 
behalf of the testator’s brother on the ground that 
there was but a single trust which provided for all the 
beneficiaries, and that they were all embraced in a 
common purpose. That the several provisions of a 
single trust could not be severed, and those that vio- 
lated the statute against perpetuities dropped and the 
others sustained. In Van Schuyler v. Milford, a gift 
to the testator’s wife of the rents and income and 
profits of the estate during life was upheld and declared 
to be valid, although the devise over might be void on 
the ground that the gift to the wife was separate and 
distinct from the other provision of the will, and had 
no effect beyond her life or upon the ultimate disposi- 
tion of the estate. 

In Benedict v. Webb, the testator created separate 
trusts in two-thirds of his estate for the benefit of his 
four children. Three of the trusts were held to be 
valid and one invalid, on the ground that the trust 
term transgressed the statute. But the court refused 
to sustain the valid trusts, on the ground that to do so 
would defeat the intention of the testator in the dis- 
position of his property, and work injustice among the 
beneficiaries by permitting three of the children to 
take under their respective trusts and also as heirs at 
law in the one-fourth as to which the trust was de- 
clared invalid. 

The result of these and all other cases is that in ap- 
plying the rule invoked by the appellants, which per- 
mits unlawful trusts to be eliminated from the will 
and those that are lawful to be enforced, we must not 
violate the intention of the testator or destroy the 
scheme that he has created for the disposition of his 
property. 

We may enforce and effectuate his will and give full 
effect to his intent, provided it does not violate any 
cardinal rule of law, but we cannot make anew will 
or build up ascheme for the purpose of carrying out 
what might be thought was or would be in accordance 
with his wishes. 

At the threshold of every suit for the construction 
of a will lies the rule that the court must give such 
construction to its provisions as will effectuate the 
general intent of the testator as expressed in the whole 
instrument. It may transpose words and phrases and 
read its provisions in an order different from that in 
which they appear in the instrument, insert or leave 
out provisions if necessary, but only in aid of the tes- 
tator’s intent and purpose. Never to devise a new 
scheme or to make a new will. 

The fact that the executors of the will applied to the 
Legislature and procured the incorporation of the Til- 
den Trust, in a form and manner satisfactory to them- 
selves, and have deemed it expedient to convey to it 
the whole residuary estate, and have executed a con- 
veyance thereof, is not a matter for consideration in 
this connection. This point was considered in Holland 
v. Alleock and in Read v. Williams, supra, and it was 
held that the validity of the power depended upon its 
nature and not on its execution. In the latter case 
the testator bequeathed the residue of his estate “to 
such charitable institutions and in such proportion as 
my executers by and with the advice of my friend, 
Rev. Jonn Hall, D.D., shall choose and designate.” 
And prior to the commencement of the action the ex- 
ecutors, with the advice of Dr. Hall, made a written 
choice and designation of certain incorporated insti- 
tutions existing under the laws of this State, among 
whom they directed the residuary estate to be di- 
vided. The fact of selection was not deemed material 
and the will was declared invalid. 

The rights of heirs and next of kin exist under the 
statutes of descent and distribution and vest immedi- 
ately upon the death of the testator. 

If the trust or power attempted to be created by the 
will or the disposition therein made is valid, their 
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rights are subject to it, but if invalid they immedi- 
ately become entitled to the property. Hence the ex- 
istence of a valid trust is essential to one claiming as 
trustee to withhold the property from the heir or 
next of kin. What a trustee or donee of a power may 
do becomes therefore immaterial. What he does must 
be done under a valid power or the act is unlawfui. If 
the power exercised is unauthorized, the act is of no 
force or validity. In such case there is no trust or 
power. There is nothing but an unauthorized act, in- 
effectual for any purpose. 

It is not deemed material to the decision of the ques- 
tion now under consideration, whether the provisions 
of the will relating tothe residuary estate are regarded 
as constituting a trust or a power in trust, except so 
far as that fact may be indicative of the testator's in- 
tention. 

If there was a trust then the executors took title to 
the residuary estate; but if there is created a valid 
power in trust, it will be executed with substantially 
the same effect as if the will created a trust estate. 
But section 58 of the statute of uses and trusts, which 
declares that when an express trust is created for any 
purpose not enumerated in the foregoing sections, no 
estate shall vest in the trustees, but the trust, if di- 
recting the performance of an act which may be law- 
fully performed under a power, should be valid as a 
power in trust, is not of course susceptible of the con- 
struction that a trust invalid because in conflict with 
some cardinal rule of law could be upheld as a 
power. 

Every trust necessarily includes a power. There is 
always something to be done to the trust property, and 
the trustee is empowered to do it, and if the trust is 
invalid because the power to dispose of the property is 
not one that the law recognizes, it cannot be upheld as 
a power in trust. The rules applicable to the execu- 
tion of trusts in this respect are equally applicable to 
the execution of powers, and as itis of no particular 
importance iv this case in whom the title to the resid- 
uary estate is vested, it is not material to the decision 
whether tha provisions of the will are examined as a 
trust or as a power in trust. The purpose of the trust 
is lawful, and personal property which constitutes the 
greater part of the testator’s estate was a proper sub- 
ject of the trust that the testator intended, and if it is 
invalid it is because the power conferred on the trus- 
tees for the disposal of the estate is so uncertain and 
indefinite that its execution cannot be controlled or 
enforced by the courts. 

In Pritchard v. Thompson the legal title to the fund 
was vested in the executors intrust. In Read v. Wil- 
liams the executors were given a power in trust. But 
the court said that there was in that respect uo legal 
distinction, and the power in the latter, as the trust iu 
the former case, was declared invalid. 

But the nature of the estate which the testator in- 
tended to convey to his trustees and the nature of the 
power intended to be delegated to them is of import- 
ance in ascertaining his intent and determining what 
was the scheme that he had for the disposal of his 
property. By our Revised Statutes (vol. 1, p. 733) pow- 
ers as they existed by the common law were abolished, 
and thereafter their creation, construction and execu- 
tion were to be governed by statute. They are classi- 
fied as general and special, beneficial and in trust. A 
beneficial power is one that has for its object the 
grantee of the power, and is executed solely for his 
benefit. Sec. 79. Trust powers, on the other hand, 
have for their object persons other than the grantee, 
and are executed solely for the benefit of such other 
persons. Secs. 94, 95. Trust powers are imperative, 
and their performance may be compelled in equity 
unless theirexecution or non-execution is made ex- 
pressly to depend on the will of the grantee. Sec. 96. 
And atrust power does not cease to be imperative 








where the grantee of the power has the right of seleo. 
tion amongaclassof objects. Sec. 97. And sections 
100 and 101 make provision for the execution by a court 
of equity of trust powers where the trustee dies or 
where the testator has created a valid power, but has 
omitted to designate a person to execute it. A trust 
power, to be valid, therefore must designate some per- 
son or class of persons other than the grantee of the 
power as its objects, and it must be exercised for the 
sole benefit of such designated beneficiary, and its ex. 
ecution may be compelled in equity. A non-enforce- 
able imperative power is an impossibility under our 
law, unless by the instrument creating it, it is ex. 
pressly made to depend for its execution on the will of 
the grantee. 

In every case where the trust 1s valid as a power tne 
lands to which the trust relates remain in or descend 
to the persons otherwise entitled subject to the execu. 
tion of the trustasa power. 1 Rev. Stat. 729, § 59. 

Before applying these rules to the case before us our 
duty is to ascertain the testator’s intent from an in- 
spection of the will, and for this purpose we must read 
the whole instrument, including the provisions admit- 
ted to be void. Those provisions, though ineffectual 
to dispose of the property, cannot be obliterated when 
examining it for the purpose of ascertaining the testa- 
tor’s intention. Van Kleech v. Dutch Church, 0 
Wend. 457; Kiat v. Grenier, 56 N. Y. 220. 

The prominent fact in the testator’s will is that he 
intended to give his property to charity. He intended 
that none of bis heirs or next of kin should take any 
of it except such as he gave to them through the sev- 
eral special trusts that he created for their benefit. He 
emphasized this purpose in the last article of his will 
by providing that any of them who should institute or 
share in any proceeding to oppose the probate of the 
will, or to impeach, impair or to set aside or invalidate 
any of its provisions should be excluded from any par- 
ticipation in the estate, and the portion to which he 
or she might otherwise be entitled to under its provis- 
ions should be devoted to such charitable purposes as 
his executors should designate. To the accomplish- 
ment of this purpose he intended to create a trust, and 
doubtless believed that he created a valid one. He 
created numerous trusts for the benefit of his relatives 
and for the creation of other libraries and reading- 
rooms. These he denominated ‘‘ special trusts.”” In 
the thirty-ninth article he devised and bequeathed to 
his executors and “ to their successors in the trust 
hereby created, and to the survivor and survivors of 
them,’’ allthe rest and residue of his property, “to 
have and to hold the same, unto my said executors and 
trustees, and to their successors, in the trust hereby 
created, * * * to possess, hold and manage the 
same ”’ during the lives of his niece Ruby 8S, Tilden and 
his grandniece Susie Whittlesey, and “to apply the 
same and the proceeds thereof to the objects aud pur- 
poses mentioned in this my will.” He gave to his ex- 
ecutors the power to collect the income of the whole 
estate, that which was set apart {in the special trusts 
and that constituting the trust of the residuary estate. 
The trust of the residuary estate he denominated the 
**general trust,’’ and in the twenty-sixth article he 
gives direction as to the disposition of the surplus in- 
come “during the continuance of the trust of my gen- 
eral estate.’”’ 

It is clear therefore that the testator intended to cre- 
ate a trust of his residuary estate, and in plain, un- 
equivocal language he indicated his purpose to be 
that the trustees should be vested with the title 
to the property until they should divest them- 
selves of it in carrying out the purposes men- 
tioned in the will, and which are to be found in the 
thirty-fifth article. Turning to this article, the import- 
ant feature is that the power there given to the trus- 
tees, and the only power that could absolutely effectu- 

















eSeeanen «= © 4 @4 © 2a «8 


~- ae 2a 2 et ae 


aenh @ean en a oo of tn 


r- 


ur 
le 


it 
al 
en 


he 


ny 
Ve 
Je 
ill 


ir- 











THE ALBANY LAW JOURNAL. 878 








ate the testator’s intent to devote his property to char- 
ity, was an imperative one. 

There is no discretion to be exercised upon the ques- 
tion whether the property sball go to charitable pur- 
poses There is no act involving that disposition of 
the property the execution of which is made to de- 
pend on the will of the trustees. 

Discretion there is as tothe objects of the charity, 
but rone as to the general disposition of the estate. If 
the Tilden Trust is incorporated in a form and man- 
ner satisfactory to the trustees, they are authorized to 
convey to that institution the whole residue, or so 
much thereof as they shall deem expedient, and if for 
“any cause or reason” they deem it inexpedieut to 
endow that institution with the whole or any part of 
the residue, then to apply the same or such part as 
they do not apply to the use of the Tilden Trust 
tosuch charitable purposes as they shall deem most 
widely beneficial to mankind. 

The object and purpose of this scheme of the testa- 
tor is therefore a devotion of his estate to charity. 

But it is said that the Tilden Trust represents an in- 
tention different from and alternative'to the gift to the 
charitable, educational and scientific purposes men- 
tioned in the last clause of the article. 

That the authority to endow it that is vested in the 
trustees isa primary power, and the power to devote 
the estate to the other undefined purposes is ulterior. 

That while the latter is imperative in its character, 
the former is discretionary wholly, and depends for its 
execution upon the will of the trustees, and that each 
power stands alone, separate and distinct from the 
other, and the power to endow the Tilden Trust is 
likened to a power of appointment. 

Powers of appointment are so common in testament- 
ary dispositions of property that no citation of author- 
ity is necessary to show their validity. 

Their execution may depend solely upon the will of 
the donee of the power, and they are recognized as 
valid by the ninety-sixth section of the statute already 
quoted. ‘‘I giveto A.such portion of my residuary 
estate as B. shall, within the life-time of the survivor 
of C. and D., designate and appoint,’’ which is the case 
suggested on the brief is undoubtedly a good testa- 
mentary bequest, and is a good illustration of a naked 
power of appointment, the execution of which de- 
pends on the will of B., and is not enforceable at the 
suit of A. 

In such a case the title to the property descends to 
the heirs or next of kin, or passes under the will tothe 
ulterior donee subject to the execution of the power. 
But there is no similarity between the suggested be- 
quest and the will before us. Follow that bequest by a 
gift over to charitable uses, or let it stand alone in the 
will, and you have in one case alternative gifts and in 
the other alternative purposes. 

There is a preference expressed or implied by the 
testator as to the purpose to which his estate shall go, 
and the objects that shall be benefited. 

In the one case the choice lies between the individual 
legatee and the heirs; in the other between the legatee 
and a disposition to charity. 

But in the will before us there is no alternative pur- 
pose. There is asingle scheme, a gift to charitable 
uses, and the suggestion of the Tilden Trust indicates 
no intent in the testator’s mind contrary to the inten- 
tion to devote the estate to charity, and in this respect 
the will before us is distinguished from the case sug- 
gested by the learned counsel for the appellants of a 
power to convey the estate to a designated individual 
at a stated age, and in the event of the donee of the 
power deeming it inexpedient so to do, then a gift 
over to undetined charitable purposes. 

There the primary purpose of the testator is a gift to 
the designated legatee, and not to charity. And the 





intent to give the estate to charitable uses is secondary 
and limited upon the determination of the trustee not 
to make the primary gift. Such a will plainly indi- 
cates alternative purposes and contains alternative 
powers. ‘lhe two gifts are in no respect connected, 
and if the gift over is void the first may stand, and if 
executed, represents the will of the testator. 

But in the thirty-fifth article of the will under con- 
sideration there is no antithesis so far as the purpose 
to which the property is to be devoted is concerned. 
It expressesa single intent only, viz.: to devote the 
estate to charitable uses, and while of course in such 
a scheme the testator might prefer and designate one 
corporation over another as the object of his bounty, I 
shallattempt to show that in this case he has not 
done that, and has not conferred any preferential 
right to the estate, or any part of it, upon the Tilden 
Trust. 

What is the Tilden Trust, and how does it stand in 
the testator’s scheme? 

It may fairly be assumed that the testator, having 
determined to devote his estate to charity, understood 
that his object could be accomplished only through the 
instrumentality of a corporate body. 

He requests his trustees to cause the Tilden Trust to 
be incorporated. It was to have the power to estab- 
lish and maintain a free library and reading-room in 
the city of New York, and *‘ to promote such scientific 
and educational objects” as the executors and trus- 
tees should designate. The latter power is precisely 
what the trustees are authorized to do by the so-called 
ulterior provision, viz.: to apply the estate to such 
“educational and scientific purposes’ as they should 
judge would be most beneficial to mankind. 

Here therefore we have an authority to do the same 
thing in each provision of the will, and as the latter 
could only be worked out through the medium of a 
corporation, the so-called two powers are the same. So 
as to the free library and reading-room. That is plainly 
within the scientific and educational purposes of the 
second provision of the will, and could be maintained 
only through a corporate body. The suggested capaci. 
ties of the Tilden Trust are therefore precisely the 
same as the so-called ulterior purposes, and each are 
expressive of the testator’s scheme so far as he had 
formulated it in hisown mind. The Tilden Trust there- 
fore plainly does not represent any alternative or pri- 
mary purpose in the disposition of the estate, but is 
simply the suggested instrument to execute the testa- 
tor’s scheme for the disposition of the property. Now 
what did the testator intend the trustees should con- 
sider when they came to the determination of the ex- 
pediency or inexpediency of endowing that institu- 
tion. Theargument is that they could not consider 
the ulterior purposes at all until they had disposed of 
the question whether it was expedient to convey to 
the Tilden Trust all or a part of the residuary estate. 

But that is saying that they should determine that 
question without reference to the substance of the gift 
and the object and purposes which the testator had in 
view. For as I have already shown ithe capacities and 
powers of the Tilden Trust in other words, its pur- 
poses and objects, or rather the purposes and objects 
which the testator intended to effectuate through its 
instrumentality, are precisely the same as the so- 
called ulterior purposes, and as the latter must be car- 
ried out through the instrumentality of a corporation, 
the only distinction between the two is in the name of 
the corporation that is to administer the fund. The 
question of expediency therefore resolves itself into a 
question whether the trustees should select the Tilden 
Trust or some other corporation through which to 
carry out the purposes of the will. Now how could 
the trustees charged withthe imperative duty of de- 
voting the estate to charitable and educational pur- 
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poses consider the question whether they should en- 
dow the Tilden Trust without taking a complete view 
of the whole field of charity? 

They were bound to do so if they fairly attempted to 
carry out the testator’s plan. 

Take the question of the free library and reading- 
room. There is no duty or obligation imposed upon 
them in that respect. They are not bound to create or 
endow one. They are free to select any other educa- 
tional object. So with locality. Can it be seriously 
claimed that there is any duty resting on them to es- 
tablish a library in the city of New York? Is not the 
capital of the State or of the United States open to 
their choice of location if they think a library located 
there would be more widely beneficial to mankind? 
Clearly 1t appears to me that it was within the scope 
of the discretion committed to the trustees to deter- 
mine whether a free library or reading-room should be 
established at all, and whether that or any other char- 
itable or educational institution that they might select 
should be located in the city of New York, and that 
their determination of such question would be among 
the causes or reasons which might lead them to decide 
that it was inexpedient to endow the Tilden Trust, 
and that the testator intended that when the trustees 
should consider the Tilden Trust they should consider 
their power with reference to the disposal of the es- 
tate, and the fact that if they did not endow that insti- 
tution they could still execute his wishes by applying 
it to such charitable, educational and scientific pur- 
poses as they should select. 

In other words, that if they did not give it to the in- 
stitution that he suggested, and which would bear his 
name, they could give it to others and still execute his 
will and carry out his general purpose for the disposal 
of his estate, and this power meant comparison of all 
charitable and educational objects and selection from 
among them. 

In substance, he said to his executors: I have deter- 
mined to devote my estate to charitable, educational 
and scientific purposes. I have formed no detailed 
plan how that purpose can be executed, but under the 
law of New York it must be done through and by 
means ofacorporation. I request you to cause to be 
incorporated an institution to be called the Tilden 
Trust, with capacity to maintain a free library and 
reading-room in the city of New York, and such other 
educational and scientific objects as you shall desig- 
nate, and if you deem it expedient, that is, if you 
think it advisable and the fit and proper thing to do, 
convey to such institution allor such part of my resid- 
uary estate as you choose, and if you do not think that 
course advisable then apply it to such charitable, edu- 
cational and scientific purposes asin your judgment 
will most substantially benefit mankind. Thus was 
left to the trustees the power to dispose of the estate 
within the limits defined, and to select the objects 
that should be benefited, and it is impossible to read 
the thirty-fifth article and find therein any preference 
in the way of a separate gift, or power to the Tilden 
Trust, or to separate that institution from the testa- 
tor'’s plan to devote his estate to charity. The trus- 
tees are free to select the Tilden Trust, and cause it to 
be incorporated, or to choose any existing corporation 
as the instrument to carry out the testator’s scheme. 
Again, no event is named upon the happening of 
which any estate is limited to the Tilden Trust. The 
only condition suggested is the determination by the 
trustees of the question whether they deem it expedi- 
ent to endow that institution. But if the views 
already expressed are correct, if the Tilden Trust is 
but one of many instruments through which the tes- 
tator's charitable purposes may be executed, or is but 
asuggested beneficiary under the power, then the de- 
termination of the question of expediency involves the 
doing of the very thing which the law coudemuas, viz. : 











a selection from an undefined and unlimited class of 
objects and the power would be void. 

It thus becomes apparent how important is the go- 
called ulterior provision in the plan which the testa. 
tor had for the disposal of his estate; and effect can- 
not be given to that plan if that provision is stricken 
from the will, as it expressly defines the scope of the 
discretion committed to the trustees. 

Strike out that provision, and instead of a discretion 
in the trustees limited to the selection of the objects 
that should be benefited by the will, their power would 
be confined to the endowment of the Tilden Trust, 
and if they choose not to act, or failed to act, the es- 
tate would go to the heirs at law. Indeed the legal ef- 
fect of the will would be, in that case, to vest the title 
to the estate in the heirs, subject to the execution of 
the power to endow the Tilden Trust. 

But if the provision of the will makes one thing par. 
ticularly clear, it is that the testator intended his es- 
tate to be devoted to charitable purposes, and should 
in no event go to his heirs, and he did not intend that 
his trustees should have the power to choose between 
his heirs and the Tilden Trust. 

We cannot therefore obliterate the so-called ulte- 
rior provision and give effect tothe scheme of the will. 

The discretion plainly conferred on the trustees in 
the delegation of the power to determine the expedi- 
ency or inexpediency of endowing the Tilden Trust 
would be thereby destroyed, and the trustees would 
be compelled to convey the estate to that institution, 
or by permitting the heirs to retain it, thwart the ex- 
pressed wish of the testator. 

Again, the appellants argue that the power to onden 
the Tilden Trust is one depending for its execution on 
the will of the trustees, and is not imperative, and 
hence not subject to the test whether it can be en- 
forced ina court in equity. This argument is perhaps 
fairly answered when the conclusion is reached that 
the ulterior purpose cannot be stricken from the will, 
and that the thirty-fifth article represents but one 
scheme, and one purpose for the disposal of the es- 
tate. 

But it will be apparent in the view taken that the tes- 
tator did not intend that any power conferred upon his 
trustees should depend for its execution upon their 
will. Of course in every power where the trustees 
have the right to select and exclude others there is 
necessarily involved discretion, and the final choice 
does in one sense rest upon the will of the trustee, but 
not as that term is used in the statute. The power con- 
ferred is the authority to convey the estate. That is 
imperative. The discretion committed to the trustee 
was to select the particular object. The choice de- 
pends on the trustee’s will, but the act of choosing is 
imperative, else the power could not be executed. It 
is the result alone therefore that depends on the will 
of the trustees, and not the performance of the act of 
selection. A power is defined to be ‘‘an authority to 
do some act * * * which the one granting or re- 
serving such power might himself lawfully perform.” 
1 Rev. Stat. 731, § 74. Section fifty-eight provides that 
if the authorized trust there mentioned directs the 
performance of any act which may be lawfully per- 
formed under a power that it shall be valid as a power 
in trust. 

Now the acts authorized by the testator were those 
of selection and conveyance. The result of selection 
depended on the will of the trustees, whether they 
should choose one corporation or another, but the per- 
formance of the act of selection was just as obligatory 
as the duty to convey. The testator intended both 
should be performed, and the trustees could no more 
refuse or neglect one than the other. It follows from 


the views here expressed that the authority to endow 
the Tilden Trust, if that should be deemed expedient 
by the trustees, was not a separate power, distinct 
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from the purpose to devote the estate to charitable 
uses, but was incidental to the testator’s scheme, and 
involved therein. 

While we may admit that the testator expressed a 
preference for acorporation that should bear his name, 
he conferred no right upon that institution. The pur- 
pose to which the estate should be applied he deter- 
mined and designated, but the persons who should be 
benefited by the will, and the particular institution 
that should administer the fund, was left to the selec- 
tion of the trustees. The expression of a preference 
conferred no right so long as the final choice was left 
to the trustees. 

It was simply a suggestion, which they might or 
might not adopt, and imposed no duty upon them, and 
in no way limited or fettered their action. Lawrence 
y. Cook, 104 N. Y. 632; Pom. Eq. Jur. 1016, note. 

We are of the opinion therefore that the thirty-fifth 
article of the will does not confer separate powers upon 
the trustees, and that the so-called ulterior provision 
cannot be eliminated from the will without destroy- 
ing the scheme that the testator designed for the dis- 
posal of his estate. That the whole article represents 
one entire and inseparable charitable scheme, and can- 
not be subdivided, and the power conferred on the 
trustees is one of selection. 

This power was, under the statute, special and in 
trust. Under the sections heretofore quoted such a 
power is imperative, and imposes a duty on the grantee, 
the performance of which may be compelled in equity 
for the benefit of the parties interested, unless its exe- 
cution or non-execution is made expressly to depend 
on the will of the grantee, and it does not cease to be 
imperative where the grantee has the right to select 
any and exclude others of the persons designated as 
the objects of the power. 

The power conferred by the will, not being made to 
depend for its execution on the will of the trustee, 
was therefore imperative, but it is not valid unless it 
can be enforced by the courts at the suit of some bene- 
ficiary. 

As the selection of the objects of the trust was dele- 
gated absolutely to the trustees, there is no person or 
corporation who could demand any part of the estate, 
or maintain an action to compel the trustees to exe- 
cute the power in their favor. This is the fatal defect 
in the will. The will of the trustees is made controll- 
ing, and not the will of the testator. Such an author- 
ity is in contravention of the statute of wills. 

That statute authorizes a person to ‘ devise” his 
real estate and ‘“‘to give and bequeath”’ his personal 
property, but it does not permit him to delegate to an- 
other the power to make such disposition for him. 

As was said by the learned presiding justice of the 
General Term, ** the radical view of the entire provis- 
ion seems to have arisen from the testator’s unwilling- 
ness to confer any enforceable rights upon any quali- 
fied person or body.” 

Under the statute of powers there may be a power 
of selection and exclusion with regard to designated 
objects, and the duty there imposed is made impera- 
tive and enforceable by the court. 

But the statute presupposes that a power of selection 
must be so defined in respect to the objects, that there 
are persons who can come into court and say that they 
are embraced within the class, and demand the en- 
forcement of the power. Read v. Williams, supra, p. 


The views which Judge Van Brunt expressed in that 
case on that point at General Term received direct ap- 
proval in this court. He said: ‘It is conceded that 
the power contained in the clause in question comes 
under the head of a special power in trust as defined 
in the Revised Statutes, but it is said such a power is 
to be distinguished from atrust; that the words ‘in 
trust’ are used for purposes of classification only. 








We think however that to render a power in trust 
valid the same certainty as to beneficiary must exist 
as is the case of atrust.”” 27. N. Y. St. Rep. 507. 

These views find full confirmation in the provision 
of the statute to the effect that if the trustee dies leav- 
ing the power unexecuted a court of equity will decree 
its execution for the benefit equally of all persons des- 
ignated, and if the testator fails to designate the per- 
son by whom the power is to be executed, its execu- 
tion devolves upon the court ($$ 100, 101), thus providing 
a scheme which preveuts the failure of atestator’s pur- 
pose when its subject is certain and its objects desig- 
nated. 

But in this case execution of the power could not be 
decreed by the court in either of the cases specified in 
the statute. 

By an enforceable trust is meant one in which some 
person or class of persons have a right to all or a part 
of a designated fund, and can demand its convey- 
ance tothem, and in case such demand is refused may 
sue the trustee ina court of equity and compel com- 
pliance with the demand. 

In this case the testator devolved upon his executors 
the duty of selecting the beneficiary, and there is no 
person who has the right to enforce that duty, or de- 
mand any part of the estate in case the executors re- 
fuse or neglect to act. 

The power attempted to be vested in the trustees 
cannot be controlled or enforced, and whether the 
provisions of the will relating to the residuary estate 
be regarded as creating a trust or power in trust, they 
are in either case void. 

The judgment must be affirmed. 

Fouuett, C. J., HAIGHT and PARKER, JJ., concur. 
BRADLEY, J., reads dissenting opinion; Porrer and 
VANN, JJ., concur. . 


BRADLEY, J. (dissenting). This action forthe con- 
struction of the will of Samuel J. Tilden, deceased, 
was founded on the charge that it was ineffectual to 
dispose of the residuary estate or to provide for any 
lawful disposition of it, because the provisions of the 
thirty-fifth article by which that was sought to be ac- 
complished were invalid in that they were as to both 
the object and subject of the trust he had in view in- 
definite and uncertain. If this proposition is sup- 
ported, the conclusion that such was the effect neces- 
sarily follows. 

It is evident that the testator when he made his will 
intended not to die intestate as to any of his property. 
And that his purpose to make testamentary disposi- 
tion of all of it not only appears by the dispositional 
provisions of his will, but also by those of the forty- 
third article, by which he declared: ‘Since I have 
made adisposition of my property according tu my 
best judgment, and since, as most of the devisees un- 
der it are females, it is impossible to foresee under 
what influences some one or more of them might pos- 
sibly come; and since it is desirable to avert unseemly 
or speculative litigation, I hereby declare it to be my 
will that in case any person who, if I had died intes- 
tate, would be entitled to any share of my property 
or estate, shall under any pretense whatever institute, 
take or share in any proceeding to oppose the probate 
of this, my last will and testament, or to impeach or 
impair, or to set aside or invalidate any of its provis- 
ions, any devise or legacy to or for the benefit of such 
person or persons under this will is hereby revoked, 
and such person shall be excluded from any participa- 
tion in, and shall not have any share or portion of my 
property or estate, real or personal; and the portion 
to which such person might be entitled under the pro- 
visions of this inetrument, shall be devoted to such 
charitable purposes as my said executors and trustees 
shall designate.” 

In proceeding to the consideration of the questions 





376 THE ALBANY LAW JOURNAL. 








presented, it muy be observed as a cardinal rule of 
construction that the intent of a testator should be 
sought for in the provisions of his will, and when so as- 
certained effectuated, if the language used permits, 
although the transposition, rejection or supply of 
words may be required to clearly express such inten- 
tion. And when susceptible of it, the construction 
will be given which renders it inoperative rather than 
invalid. Hoppock v. Tucker, 59 N. Y. 203; Phillips v. 
Davis, 92 id. 199; DuBois v. Ray, 35 id. 162. 

He had in view the creation and endowment of a 
Tilden Trust, with the capacity mentioned. He there- 
fore requested the executors and trustees to obtain as 
speedily as possible from the Legislature an act of in- 
corporation of an institution to be known as the Til- 
den Trust, and in case that should be accomplished 
within the time limited by the two lives mentioned, 
he authorized them to organize the institution and 
convey to or apply to its use the rest, residue and re- 
mainder of his estate, or so much of it as they should 
deem expedient. Thus far he has in practical eftect 
directed the application to be made for legislative ac- 
tion, and has made no provision for the disposition of 
the fund other than tothe use of the corporation in 
the event of its creation. And because that was a 
contingency not within the control of the executors 
and trustees, and for other reasons which might exist 
at the time of his death to reuder the endowment of 
the Tilden Trust, if created, inexpedient, the testator, 
with a view to entire testacy, added: ‘* But in case 
such institution shall not be soincorporated, * * * 
orif for any cause or reason my said executors and 
trustees shall deem it inexpedient to convey said rest, 
residue and remainder, or any part thereof, or to up- 
ply the same or any part thereof to the said institution, 
Iauthorize’’ them to apply it, *‘ or so much thereof as 
they may not deem it inexpedient to apply to its use, 
to such charitable, educational and scientific purposes 
as in the judgment of my said executors and trustees 
will render the said rest, residue and remainder of my 
property most widely and substantially beueficial to 
the interests of mankind.’’ ‘This provision, created 
independently of the other, requires no consideration. 
The cy-pres doctrine available to give effect to trusts 
for charitable uses, without any defined beneficiary, in 
England, bas no place inthe law of this State. The 
uttempt thus made by the testator to provide in the 
event mentioned, for a trust dependent upon the se- 
lection by the executors and trustees of the charitable, 
educational and scientific purposes to which the fund 
should be applied, was ineffectual and void for indefi- 
niteness and uncertainty. Pritchard v. Thompson, 95 
N. Y. 76; Holland v. Allcock, 108 id. 312; i =! v. Wil- 
liams, 125 id. 560. 

The proposition on the part of the appellants is that 
by the thirty-fifth article the testator made two dis- 
tinct alternative provisions for the disposition of the 
residue of his estate; that the one relating to the in- 
corporation and endowment of the Tilden Trust was 
primary, and the other following it was ulterior, and 
intended (if that institution was incorporated) to be 
made effectual in the event only that the executors 
and trustees deemed it inexpedient to apply such resi- 
due, or only a portion of it, to the Tilden Trust. On 
the contrary, the counsel for the respondent contend 
that there are no such separate alternative provisions 
in the article, but that the testator there provided for 
the disposition by the trustees of his residuary estate 
to charities, etc., of which the Tilden Trust was one of 
the objects, and that the power given to the executors 
and trustees was that of selection merely. In some 
cases it has seemingly been held that when words of a 
will expressing a class of beneficiaries or objects of a 
trust may be taken distributively, and some of them 
are lawful objects of the trust and others not, it may 
be effectual as to the former, but the weight of author- 





ity is otherwise, and in such case the power of mere 
selection in execution of the trust, attempted to be go 
given, is wholly void. Williams v. Kershaw, 5 Cl. & 
Fin. 111; Vesey v. Jamson, 1 Sim. & Stu. 69; L£llis y, 
Selly, 1 My. & Craig, 286; Mitford v. Reynolds, 1 Phil- 
lips, 190; Jn re Jarman’s Estate, 8 Chan. Div. 584; 25 
Mouak, 496. 

If that view, as applied to the present case, is sup. 
ported, the conclusion must follow that the testator 
failed by his will to make any valid provision for the 
disposition of his residuary estate. Then the trustg 
and the power which the testator attempted to create 
and vest in his executors and trustees would consti- 
tute a single scheme for the appropriatiou of the fund 
by them tosuch charitable, educational and scientific 
purposes as they should choose to select. But a dif- 
ferent question is presented if the provision relating to 
the creation and endowment of the Tilden Trust may 
be legitimately treated independently of that follow. 
ing it, by which he sought to make a provision for 
such general undefined purposes. Then the effect of 
the former would not necessarily be embarrassed by 
any relation to the latter. Savage v. Burnham, I? 
N. Y. 561; Schettler v. Smith, 41 id. 328; Manice v. 
Manice, 43 id. 303; Kennedy v. Hey, 105 id. 134. 

The disposition of this question depends upon the 
construction to which that article of the will may be 
entitled having in view the principles applicable to the 
interpretation of such instruments. 

As has been already seen, the first duty imposed 
upon the executors was to seek by legislative act the 
incorporation of the Tilden Trust. And it may be as- 
sumed that this was not required or designed as a use- 
less ceremony. When that sbould be effected they were 
authorized to organize the corporation, designate its 
first trustees, and convey to it or apply to its use the 
residue of his estate, or so much of it as they should 
deem expedient. We need go no further to see the 
purpose for which the Til len Trust was intended in its 
relation tothe fund. How is the purpose so repre- 
sented necessarily qualified by any of the provisions 
following it? There were certain contingencies in view 
which would have the effect to defeat the execution of 
the power to endow such an institution, and upon 
which the limitation of the fund, or some portion of it, 
to the general charitable, educational and scientific 
purposes was provided for. The first was the failure 
to obtain the incorporation of the Tilden Trust. In 
that event the testamentary disposition of the residue 
of the estate was dependent upon such provision for 
application to charitable, etc., purposes. But if it 
should be incorporated the contingency depended 
upon the determination of the executors and trustees, 
to the effect that it was expedient to apply a portion 
only, or inexpedient to apply any part of the fund to 
that institution. It quite plainly appears that the tes- 
tator intended that if legislative action could be effect- 
ually had for that purpose, the Tilden Trust should be 
incorporated, and that being accomplished, its endow- 
ment should first be considered and determined; and 
that in the event only that it should by the trustees be 
deemed inexpedient to apply to it any of the residue 
of his estate, or expedient to apply to it less than the 
whole of such estate, would there be any occasion to 
seek other charitable, educational or scientific pur- 
poses to which to appropriate the fund, or any portion 
of it. 

It is urged that because the gift of the testator is, by 
the terms of the will, made to the executors and trus- 
tees, their power is that of selection, and consequently 
there is no limitation created by the testator, and can 
be no primary or ulterior gift within the import of the 
language employed. But gifts ay be made by a tes- 
tator by means of powers vested in trustees to whom 
the estate is devised and bequeathed, and limitation 
contingent in character may be dependent upon the 
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execution or non-execution by the trustees of powers 
conferred upon them. The question whether the pro- 
visions for the disposition of the residuary estate are 
not alternative, primary and ulterior is one of con- 
struction. The fair interpretation of the language of 
the thirty-fifth article permits, and the evident intent 
of the testator as there manifested requires, the conclu- 
sion that the two are alternative provisions, and that 
they are primary and ulterior. The former is definite 
in its object, the latter is otherwise. 

It is true that by the terms of the thirty-ninth arti- 
cle the testator devised and bequeathed all of his re- 
siduary estate to the executors and trustees for the 
purposes mentioned in the will. This is designated at 
other places in his willas ‘‘ general trust,’’ to distin- 
guish the residuary fund from the various special 
trusts created by the will. But this does not neces- 
sarily qualify or modify the construction to which the 
provision of the thirty-fifth article would otherwise 
be entitled in the respect we are now considering 
them. The manner in which the fund should be ap- 
plied was dependent upon contingencies,some of which 
were within the powers vested in the executors and 
trustees. Yet the purpose ofthe devise and bequest 
must be considered in reference to the power con- 
ferred upon them by the provisions of that article, and 
in view of the manner which it might by virtue of those 
provisions be properly executed. The arbitrary exer- 
cise of power may characterize the effect which may be 
given to it rather than its purpose. Soin the present 
case the executors and trustees could have unfaithfully 
exercised their discretion upon the question of expe- 
diency. But while the test of expediency or inexpe- 
diency was left to their discretion, they could not con- 
sistently with the intent of the testator, as plainly 
manifested by his will, have applied any part of the 
fund to the purposes of the general charity mentioned 
in such ulterior provision until they had in good faith 
determined for ‘‘ some cause or reason’’ that it was 
inexpedient to apply it or some and what portion of it 
to the Tilden Trust. 

And although the exercise of discretion may not be 
subject to judicial control or review, it may be said 
that for the purpose of interpretation it is the intent of 
the donor so made to appear that properly measures 
the discretionary power of those who are to execute it, 
and not the opportunity for its unfaithful execution 
found in its discretionary character. The power 
vested in the executors and trustees was not that of 
mere selection of a beneficiary or beneficiaries amongst 
all the objects which were embraced within the scope 
and meaning of the thirty-fifth article; they were 
not authorized to reach the consideration of the unde- 
fined objects of charity, etc., there referred to, for the 
purpose of selection from them, until they had dis- 
posed of the question whether the specific beneticiary, 
the Tilden Trust, should or not be allowed. That was 
the definite object to which their attention was first to 
be directed, and the question of the application to it 
of the fund to be determined. This the trustees were 
to do before any matter of selection from amongst in- 
definite charities was reached. The scope of the in- 
quiry forthat purpose was to be extended to other 
objects “ if for any cause or reason”? they should deem 
it inexpedient to apply any part of the residuary fund 
or expedient to apply less than the whole of it to the 
Tilden Trust, and not otherwise. This seems to have 
been the purpose the testator had in view, as appears 
by the provisions of that article. This is not repug- 
nant to any other provision of the will. And his in- 
tent as manifested by the language used must be ef- 
fectuated if it can be consistently with the rules of 
law. Smith v. Bell, 6 Pet. 68; Wager v. Wager, 96 N. 
Y. 164; Roe v. Vingut, 117 id. 204. 

The provision for the Tilden Trust must therefore 
be treated as primary and distinct from that for gen- 








eral charities, etc. And the question whether or not 
the former provision was effectually made remains to 
be considered. It is requisite to the validity of any 
provision of a will that it is or may become capable of 
lawful execution; and that test is applicable as of the 
time of the death of testator. There may be future 
contingencies provided for, upon which gifts are made 
to depend; and beneficiaries may not be definitely 
known or ascertained) at the time of the testator's 
death. Itis sufficient that they are so described as to 
be ascertained in the future when the right accrues to 
receive the gift. Holmes v. Mead, 52 N. Y. 332; Ship- 
man Vv. Rollins, 98 id. 311. And a devise or bequest 
may be limited to acorporation not in existence at the 
time of the death of the testator, provided it is cre- 
ated within the time allowed for vesting of future es- 
tates. This question was considered in /uglis v. Sail- 
ors’ Snug Harbor, 3 Pet. 99; Ould v. Washington Hos- 
pital, etc., 95 U. S. 303; and in this State it was so de- 
termined in Burrill v. Boardman, 43 N. Y. 254, and 
reaffirmed in Shipman v. Rollins, 98 id. 328. In the 
Burrill Case it was treated as in the nature of an ex- 
ecutory devise dependent upon incorporation of the 
institution there contemplated, and it was held that 
the estate vested on the occurrence of that event. In 
that respect that case is distinguishable from the pres- 
ent one, as in the latter it was contemplated that the 
vesting should depend upon the conveyance to the Til- 
deu Trust, or application to its use by the executors 
and trustees to whom by the terms of the will the re- 
siduary estate was devised and bequeathed. This dis- 
tinction arises out of the fact that upon the contin- 
geucy which enabled the institution in the Burrill Case 
to take the fund, the trust upon which the trustees 
held it terminated, and there was no opportunity re- 
maining for any limitation over, while it was other- 
wise in the case at bar. But treating the provisions of 
the thirty-fifth and thirty-ninth articles of the will as 
creating a trust power, it is not seen that the fact that 
the estate did not vest in the corporation on its crea- 
tion necessarily has of itself any essential importance 
for the purpose of the question now under considera- 
tiou, provided the power was adequately given to con- 
vey or apply it tothe use of the institution. While it 
could not in that case be deemed what was formerly 
known as an executory devise, it might in bebalf of 
the Tilden Trust be treated asa conditional limitation 
of the estate, ora power dependent for its execution 
upon a condition. The testator evidently intended to 
vest in the executors and trustees all the control he 
could of the title to his residuary estate. But it can- 
not for the purposes of the question here be assumed 
that he intended their relation to it should be other 
than the legal effect of that which they took by the 
will. As to the realty, no title passed to the trustees, 
and no trust within the statute was created. 

When by the statute express trusts were reduced to 
those for the execution of which taking of the title 
was deemed esseutial (1 Rev. Stat. 728, § 55), it took 
from others none of the elements of trusts other than 
such as were dependent upon the title as formerly 
taken by trustees, and none of the powers of execu- 
tion not so dependent. And it was provided that 
when an express trust should thereafter be created for 
purposes other than those enumerated in section 55 no 
title should vest in the trustees, but if the trust di- 
rected or authorized the performance of any act which 
might lawfully be performed under a power it should 
be valid as a power in trust. Id. 729, $58. If there- 
fore the provisions of the thirty-fifth article of the will 
would but for the statute have constituted a trust, and 
authorized the performance of any act which might 
lawfully be performed as such, they, so far as related 
to the real property in the residuary estate of the 
testator, created a power in trust. And although the 
larger part of such estate was personalty, and the trust 
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as to that is not subject to the statute, the distinction 
in that respect for the purposes of the questions requir- 
ing consideration, need not be observed, as the subject 
of powers is substantially applicable alike to both. 
Cutting v. Cutting, 86 N. Y. 522; Hutton v. Benkard, 
92 id. 295. 

It is urged that by the provisions in question the 
testator neither directed nor authorized the perform- 
ance of any act of disposition of the residuary estate 
which could lawfully be performed within the mean- 
ing of the statute defining a power in trust, and that 
there was not only no party to effectually demand 
their execution, but they had no enforceable character. 
It is true the creation of a trust depends upon the na- 
ture of the provisions by which its creation is sought. 
It is also the rule that a trust is imperative, and at 
common law the same rule is applicable to a power 
coupled with a trust, although otherwise as to a naked 
power. 2 Story Eq. Jur.,§1061. The primary one of 
these provisions certainly was not enforceable at the 
time of the death of the testator. There was then no 
Tilden Trust, and its then future existence was con- 
tingent. When it was created its ability to take de- 
pended upon its incorporation being in form and man- 
ner satisfactory to the executors and trustees, and 
that being so it was made discretionary with them 
whether the institution should have the whole or any 
and what portion of the residuary fund. It would 
therefore seem to follow that upon the incorporation 
of the Tilden Trust it could not, without action of the 
trustees, have enforced conveyance or application to it 
of the fund, or any portion of it. In that view, and 
upon the construction given to the thirty-fifth article, 
the question is whether the trustees were enabled to 
vest the fund in the Tilden Trust, or by the exercise 
of discretionary power given to them, could have af- 
forded to that institution the right to demand and en- 
force in that respect the execution of the provision of 
the willin its behalf. As already seen, the testator 
did not intend to die intestate as to any portion of his 
property, and that he did intend to impose upon his 
executors and trustees the imperative trust power for 
the disposition of his residuary estate, appears by the 
provisions of the thirty-ninth article, by which he di- 
rected them ‘“‘to apply the same and the proceeds 
thereof to the objects and purposes mentioned ” in the 
will. This is borne out by the terms of the thirty-fifth 
article, by imputing to him the understanding that the 
secondary provision of that article was valid, as upon 
the contingency there mentioned he provided for the 
disposition of it. And the latter provision cannot be 
overlooked, but must be consulted to ascertain his in- 
tent with a view to the aid, so far as it may furnish it, 
to the interpretation of the other provision in ques- 
tion. Van Kleeck v. Dutch Church, 20 Wend. 457, 471; 
Keah v. Grenier, 56 N. Y. 220. But ifthe primary pro- 
vision was of itself valid in its object, purpose and ef- 
fect, it was not invalidated by the fact that the trus- 
tees were in terms, in the events stated in the article, 
empowered to apply the fund to the indefinite pur- 
poses mentioned in the ulterior provision for which 
testamentary disposition of property could not law- 
fully be made. Atty.-Genl. v. Lonesdale, 1Sim. 105; 
Salusbury v. Denton, 3 Kay & J. 529; Carter v. Green, 
id. 591. 

In other words, the limitation to the indefinite ob- 
jects did not deny to the former provision for the Til- 
den Trust the effect to which it otherwise may have 
been entitled. Savage v. Burnham, 17 N. Y. 561; 
Kennedy v. Hoy, 105 id. 134. In such case the subject 
would be within the control of the court, and on 
proper application it would restrain the use of power 
for such unlawful purpose. The contention of the re- 
spondents’ counsel is that it was essential to the va- 
lidity of the provision in behalf of the Tilden Trust 
that the residuary estate should have vested in it at 








the time it came into corporate existence, or that the 
institution should then have been entitled to demand 
and enforce by decree of the court the conveyance to 
it, or the application to its use of the fund by the trus- 
tees. This proposition (upon the construction here 
given to the provisions in question) in effect seems to 
be that a trust or trust power could not exist with or 
survive the intervention of the discretionary power 
which the testator intended to give the trustees. But 
it may be observed that while a valid trust is impera- 
tive, attending it may be powers upon which limita- 
tions and executory bequests may be contingent, and 
the exercise of those powers may be in some sense dis- 
cretionary. Huwley v. James,5 Paige, 318, 468; 16 
Wend. 61,176; Mason v. Jones, 4 Sandf. Ch. 623; 13 
Barb. 461; Costabadie v. Costabadie, 6 Harr. 410; 
French v. Davidson, 3 Madd. 396; Walker v. Walker, 5 
id. 424; Cole v. Wade, 16 Ves. 27. 

It is very likely that if the testator had apprehended 
the invalidity of the ulterior provision of the thirty- 
fifth article, he would have provided a different limita- 
tion in the event there mentioned. But it cannot be 
assumed that the primary provision for the appoint- 
ment and disposition of the residuary estate to the 
Tilden Trust would have been other than that which 
he made. The efficiency of the power given by this 
provision is not dependent upon the character of the 
ultimate limitation, nor is it less effeciual than it 
would have been if that had been to a lawful object of 
testamentary gift. The difference is that in the one 
case it was within the power of the trustees to defeat 
the disposition by the will of the residuary estate, and 
in the other they could not. But in the latter case 
they, by the execution of the discretionary power, 
could have rendered the ultimate provision ineffectual 
and forthe purposes of the disposition of the fund in- 
operative. And therefore, unless the contingency 
arose upon which the ultimate limitation of it was de- 
pendent, it would not be important for any practical 
purpose whether it was valid or not, and in that event 
only would an enforceable character of the trust or 
trust power be essential to effectuate the intent of the 
testator. His purpose, it must be assumed, in view of 
the power given, would be accomplished vy the disposi- 
tion to the incorporated institution designated by him. 
The creation of this power, in nature and purpose, was 
lawful, and through its execution the gift to the Til- 
den Trust could legitimately be effected, although in 
respect to the appointment to that institution it was 
made dependent upon the will of the executors and 
trustees. While it is essential to a trust as such that 
it be imperative and therefore enforceable by decree 
in equity, when the time arrives for its execution, itis 
not so of a mere power or necessarily so of a trust 
power, although the latter is imperative unless its ex- 
ecution or non-execution is made expressly to depend 
upon the will of the grantee. The testator intended 
to make the execution of the power of appointment to 
the Tilden Trust dependent upon the will of the trus- 
tees as expressly appears by the provision creating it. 
‘The contention therefore that this power of the pri- 
mary provision was invalid, because its execution was 
not judicially enforceable in equity on behalf of that 
institution, does not, in the view taken, seem to be 
maintained. The imperative character intended by 
the testator to be made applicable, and in a certain 
event to be applied to the disposition of the residuary 
estate, had relation to the ultimate limitation, which 
was dependent upon the contingency that the trustees 
in their discretion concluded not to appoint to the 
Tilden Trust any or only a portion of such fund. And 
as such limitation was invalid for indefiniteness and 
uncertainty in its object, the testator failed by it to 
effectually make any imperative provision for the dis- 
position of the residuary estate by means of a trust, 
power in trust or trust power, enforceable as such, ex 
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cept so far as should be necessary to make and keep 
good the special trusts as directed. 

And as the will furnished no support for an ultimate 
limitation of the fund in the event the trustees should 
have deemed the execution of the power of appoint- 
ment to the Tilden Trust inexpedient, the real prop- 
erty within the residuary estate descended to the heirs 
of the testator, subject to the execution of the power 
of appointment and disposition to that institution, 
and the right of his next of kin to the administration 
in their behalf of the personalty of such estate, was 
subject to the execution of the same power. 

Now, by reference again to the provisions of the 
thirty-fifth article, it may be seen, as plainly appears 
by their terms, that the testator intended that the 
trustees should exercise the power conferred upon 
them to consummate the disposition of the residuary 
estate for the declared purposesof the trust. If they 
were successful in their effort to obtain the corporate 
charter, it was their duty to determine whether it was 
satisfactory, and in the event it was so, then, unless 
they deemed it inexpedient to apply any part of the 
fund to the Tilden Trust, the further duty was im- 

upon them to determine whether it should take 
all of it, and, if not all, to appoint the amount of it so 
to be appropriated. It is apparent that the testatar in- 
tended to make the exercise of such power a duty, and 
essentially so to carry out his declared purpose. The 
discretion which he evidently intended to give the 
trustees related not to the execution of the power, but 
only to the manner of its execution. In that view 
(which seems well supported) may not the limitation 
to the Tilden Trust have been lawfully conditional not 
only on its incorporation but as well upon the manner 
such preliminary power, discretionary only in that re- 
spect, should be executed? 

In Ould v. Washington Hospital, 95 U. 8. 303, the es- 
tate for the purposes of the trust was devised to trus- 
tees with a view to the incorporation after the death 
of the testator, of an institution to which they in that 
event were to convey the estate, provided the corpo- 
ration was approved by them, otherwise not. The hos- 
pital was incorporated and conveyance made to it by 
the trustees. The validity of the trust was contested, 
and the court held that the provision relating to ucon- 
veyance upon the creation of a corporation, approved 
by the trustees, was a conditional limitation of the es- 
tate vested in them. In that was involved the discre- 
tionary power of the trustees relating to the approval 
of the corporation. It is essential that the object and 
subject of atestamentary dispositional provision be 
definite, and when so designated that they are or may 
become such and properly be ascertained, a limitation 
may by the testator be made to depend upon a future 
condition, having regard to the statute of perpetuities. 
and such condition may consist of a power resting in 
the discretion of a trustee, provided for and defined 
by the will, and when the condition is fulfilled the 
limitation may be enforced. 

The doctrine of the common Jaw on the subject of 
powers of appointment and selection, except so far as 
it permitted the treatment of them as illusory, is con- 
sistent with the statute relating to powers, which pro- 
vides that ‘‘a power is an authority to do some act in 
Telation to lands, or the creation of estates therein, or 
of charges thereon, which the owner granting or re- 
serving such power might himself lawfully perform.” 
1 Rev. Stat. 732, § 74. The powers now under consid- 
eration are a special power, and aspecial power in 
trust which, as defined by the statute, are those where 
the persons or class of persons to whom the disposi- 
tion of lands is to be made under the power are desig- 
nated (Id., § 78), and ‘*(1) when the disposition which 
it authorizes is limited to be made to any person or 
Class of persons other than the grantee of such power, 
entitled to the proceeds or any portion of the proceeds 








or other benefit to result from the execution of the 
power; (2) when any person or class of persons other 
than the grantee is designated as entitled to any bene- 
fit from the disposition or charge authorized by the 
power.”’ Id. 734, § 95. 

The provisions of the thirty-fifth article of the will 
in terms, in view of those of the thirty-ninth article, 
created a special power in trust, and because the tes- 
tator intended that his residuary estate should be dis- 
posed of as directed by his will, for the purposes of 
the trusts there mentioned, the provisions were ap- 
parently imperative; such, at all events, would have 
been their effect if the ulterior disposition to which 
the estate was conditiorally limited had been valid. 

And the statute provides that ‘every trust power 
unless its execution or non-execution is made expressly 
to depend on the will of the grantee, is imperative and 
imposes aduty on the grantee, the performance of 
which may be compelled in equity, for the benefit of 
the parties interested.”” Id. 734,896. The ultimate 
limitation was, by the terms of the will, imperative in 
the event that the trustees failed for any cause to dis- 
pose of the fund under the primary one, which alone 
was made dependent upon their discretionary power. 
The Tilden Trust could take only through the power 
in the nature of that of appointment vested in the 
trustees, and the fact that the exercise of that power 
was discretionary and could not be enforced produced 
no legal infirmity in the provision relating to that in- 
stitution, its ability to take and to the limitation to 
it dependent upon such appointment. Chatteres v. 
Young, 6 Madd. 30; Lancashire v. Lancashire, 1 DeG. & 
Sm. 288; 2 Philiips, 657; Cole v. Wade, 16 Ves. 27; 
Perry Trusts, § 508; Hill Trust. 490-2. 

So far as the statute relates to the subject of the 
power of appointment, it provides that where, under 
a power, a disposition is directed to be made amongst 
several designated persons, without specification of 
the share to be allotted to each, all of them shall be 
entitled in equal proportion. 1 Rev. Stat. 734, § 98. 
But when the terms of the power import that the fund 
is to be distributed between them in such manner or 
proportions as the trustees may think proper, he may 
allot the whole to any one or more of such persons in 
exclusion of the other. Id., § 99. The trust power in 
such case does not cease to be imperative.  Id., § 97. 
And if the trustee having such power shall die leaving 
it unexecuted, its execution shall be decreed in equity 
for the benefit equally of all the persons so designated. 
Id., § 100. These provisions of the statute are, in that 
respect, substantially declaratory of the common law. 
Swift v. Greyson, 1 T. R. 432. [t was there, as it is by 
our statute, atrust power. And it is not important 
for the purposes of the question whether the desig- 
nated persons are vested with the fund subject tothe 
execution of the power, or take by reason of the power 
given. Inthe one case there isa gift expressed, and 
in the other implied, which will be executed by decree 
of the court in default of execution of the power by 
the donee of it. 1 Perry Trusts, § 250; Walsh v. 
Wallinger, 2 Russ. & Myl. 78; Lees v. Whiteley, L. R., 2 
Eq. 151. 

No such implication arises where there is a limita- 
tion over of the estate or fund to other objects in de- 
fault of the execution of the power by the donee, and 
in that case the objects of the power take nothing as 
their beneficial interest, or the limitation to them is 
wholly dependent upon the execution of the power by 
him. Davidson v. Proctor, 19 L. J. (N. 8S.) Ch. 395; 14 
Jur. 31; Pearce v. Vincent, 2 Myl. & K. 800; 2 Bing. 
N. C. 328; 2 Keen, 230; Goldring v. Inwood, 3 Gifford, 
139. And although the power of appointment and se- 
lection rests in the discretion of the trustees, it is 
valid and may be effectually executed by him. 2 
Perry Trusts, § 508; Brown v. Higgs, 8 Ves. 561. 

In the present case the provision relating to the Tile 
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den Trust conferred upon the trustees a power of ap- 
pointment and disposition to a definite object, with a 
limitation over on default of such appointment, and so 
far as, by the terms of such provision, the execution 
of the power was left to the judgment or discretion of 
the trustees, it was expressly made to depend on their 
will within the meaning of the statute. And, as be- 
fore remarked, the apparent purpose and effect of this 
provision was not qualified or defeated by the fact that 
the ultimate limitation was to objects so indefinite as 
to render it ineffectual. In practical effect it was the 
same as if the fund had been limited over to the 
heirs and next of kin of the testator, as they neces- 
sarily would take in default of the execution of the 
power. 

In Power v. Cassidy, 79 N. Y. 602, the fund was be- 
queathed to the executors with power of appointment 
and selection among a designated class of beneficiaries. 
While the manner of executing it was discretionary, 
the trust or trust power was imperative, and on de- 
fault of the executors to execute it, the power would 
survive them, and the designated objects would then 
and ultimately be entitled to share equally in the fund, 
and it would be enforced accordingly. Butas to those 
beneficiaries it would notin that sense and for that 
purpose have been imperative if there had been a limi- 
tation over to other objects on such default, although 
as to the latter it would have retained its imperative 
character. Yet the power thus given of appointment 
would have been valid, and may have been effectually 
executed. 

lu is essential to the constitution of a valid trust or 
special power in trust by a testator, that the objects 
be so designated or described that they may be defi- 
nitely known or ascertained from the provisions of his 
will. And it was the failure of the testators to so des- 
ignate or define the objects of the attempted trusts 
which came to the attention of the court, and were for 
that reason held invalid in Prichard v. Thompson, 95 
N. Y. 76; Holland v. Allcock, 108 id. 312; Read v. Wil- 
liams, 125 id. 560. In those cases the trust power 
sought to be given was that of appointment and selec- 
tion without limitation over. The infirmity of which 
rendered invalid the provisions of the wills in question 
in those cases was that no beneficiary was designated 
or pointed out by or ascertainable from the will hav- 
ing any interest in the execution of the power, or who 
could assert in court any claim founded upon the trust. 
Those provisions of the wills were therefore held in- 
valid for indefiniteness of the classes of objects of the 
trusts sought to be created. And in this respect they 
were distinguished from Power v. Cassidy. The pres- 
ent case is distinguishable from them in like manner, 
and further than the power given by the primary pro- 
vision in question was not that of appointment and 
selection among members of a class, but was of ap- 
pointment and disposition to a definitely designated 
beneficiary. It is also essential that the subject of the 
power be designated and certain, or that the means be 
provided by the will to render it properly ascertainable 
orcertain. The provision of the power in that respect 
is forthe application to the Tilden Trust of the resi- 
due of the estate, or so much of it as the trustees 
should deem expedient. The cases before cited recog- 
nizing as effectual discretionary power given to trus- 
tees to regulate, control or determine the amount 
which certain beneficiaries should receive of specific 
funds, to be exercised in reference to circumstances 
which the donors of the power had in view, have 
some bearing upon this question. Those are the 
Hawley, Mason, Constabadie, French, Walker and Cole 
Cases, supra. 

The residuary estate was a definite fund, and unless 
the trustees determined that it was inexpedient to en- 
dow the Tilden Trust, they were at liberty to apply to 
it the entire fund, but whether expedient to so apply 





all or less than the whole of it was a matter of judg. 
ment of the trustees, to be founded upon the amount 
of the residue in reference to the sum suitably ayail- 
able for the purpose of the institution, and that was 
the amount the testator authorized the trustees to ap- 
point to the institution. This was the means provided 
by the will to make certain that which, until such ae- 
tion by the trustees, was uncertain. 

In Peck v. Halsey, 2 P. Wms. 389, it was held thata 
bequest by the testatrix of some of her best linen 
to A. was void for uncertainty, but that a bequest 
of such of her best linen as the executor should think 
fit, or as the legatee should choose, would have been 
good. 

In Kennedy v. Kennedy, 10 Hare, 438, the testator 
gave all his household furniture, etc., to trustees, and 
directed that all his household property be sold by 
them, except such articles as his wife should desire to 
retain, and which he authorized her to appropriate to 
her own use. LHeld, that the power of selection was 
effectually given to the wife. And Arthur v. MacKin- 
non, L. R., 11 Ch. Div. 385, is to the same effect. It 
has been seen, by reference to the statute, that the 
power of appropriation of a fund among the members 
of a class may be created and the donee of the power 
be authorized in his discretion to appropriate it in 
such proportions as he may please. This was so at 
common law. When the fund is definitely designated 
it would seem that power may be conferred upon the 
donee of the power to determine what portion of it 
may be appointed to a definite beneficiary designated 
by the donor. 

Our attention has been called to no authority to the 
contrary of that proposition in its application to the 
present case. The Prichard, Holland and Read Cases 
do not have any necessary application to the question. 
The reasoning there was had in reference to their con- 
texts, to which it was very apt. And the relief of the 
provision relating to the Tilden Trust from the 
alternative ulterior provision which embraces only 
indefinite objects, denies to those cases any practical 
application to the questions presented in the case at 
bar. 

While the statute abolished powers as they before 
then existed (1 Rev. Stat. 732, §73), it, as said by Judge 
Andrews in Read vy. Williams, ‘does not define all 
the purposes for which a power over property may be 
created.’’ This appears by section 74, before referred 
to, and by the reviser’s notes (3 Rev. Stat. [2d ed.] 590) 
as to powers other than those which are designated as 
beneficial. They, except as there enumerated, were 
abrogated by the statute. 1 Rev. Stat. 733, § 92. Treat- 
ing that in question as atrust power, those considera- 
tions of the statute may not be essentially important 
here. It must be assumed that the testator, through 
powers conferred on his trustees by the thirty-fifth 
article, intended to dispose of his entire residuary es- 
tate, and therefore its ultimate dispositional provision 
(in view of article thirty-nine) was intended, as by its 
terms it purported, to be imperative, but that charac- 
ter was not unconditionally applicable to the power of 
appointment and disposition in the primary provision 
relating tothe Tilden Trust. It had relation to the 
limitation over to the objects of the ulterior provision, 
and in consequence of the invalidity of the latter, his 
intention, if the trustees had failed to appoint the Til- 
den Trust as the beneficiary, would have been disap- 
pointed. The purpose of the appointment and dispo- 
sition to that institution is apparently legal, and at 
common law may have lawfully been accomplished 
through the execution of a power in the manner the 
testator sought by his will to do it. It also fairly 
comes within the purposes for which a power as de- 
fined by the statute may beemployed. Id., §74. At 
common law a trust may have been attended with a 
discretionary power, upon the non-execution of which 
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the enforceable character of its ultimate limitation 
might be dependent. This relation of powers to which 
trusts may have been subjected was preserved and 
provided for by the statute. And while a trust power 
is in its nature imperative, that character of it in the 
sense of being enforceable may, when its execution or 
non-execution is made expressly to depend upon the 
will of the donee, be suspended by and during the ex- 
istence of such discretionary power or determined by 
its execution. In the present case there was involved 
in the provision for the Tilden Trust a power in its 
terms discretionary, and so far as it was so its execu- 
tion or non-execution was made expressly to depend 
ou the willof the trustees, and the purpose being law- 
ful it was valid, unless in contravention of the statute 
against perpetuities. It is urged that the limitation 
provided for by the thirty-fifth article of the will 
would permit the unlawful suspension of the absolute 
power of alienation of the realty and of the absolute 
ownership of the personal property constituting the 
residuary estate of the testator. 1 Rev. Stat. 723, $15; 
id. 773, $1. This would be so and its effect the inva- 
lidity of the limitation, if such suspension would not, 
by the terms of the will, necessarily terminate within 
a period not longer than the continuance of the life of 
the survivor of the two persons there designated. 
Schetiler v. Smith, 41 N. Y. 328. But the thirty-fifth 
article must be construed in connection with the 
thirty-ninth article, and by the latter the testator di- 
rected that the executors and trustees “ possess, hold, 
manage and take care’’ of the residuary estate during 
a period not exceeding such two lives. This, in view 
of the further direction that they apply such estate to 
the objects and purposes mentioned in the will, which 
was imperative, is not consistent with the suspension 
of the absolute power of alienation of the real estate, 
and of the absolute ownership of the personal property 
beyond that period. It therefore seems that the future 
estates sought to be created by the testator were so 
limited that, by the terms of those provisions, they 
would necessarily and beyond any contingency have 
terminated within the period prescribed for that pur- 
pose by the statute, and in that respect they may be 
upheld. 

These views lead to the conclusion that the pro- 
Visions of the will relating to the Tilden Trust, and 
the powers for their execution given to the executors 
and trustees, were valid, and as the consequence the 
main purpose of the action must fail. 

Since the commencement of the action, and upon 
the application of the executors and trustees, a Tilden 
Trust has been incorporated in form and manner sat- 
iafactory to them, and organized. They determined 
to endow it with the entire residuary estate, and made 
to the institution conveyance and transfer accord- 
ingly, subject to provisions contingently made in the 
will by the testator in behalf of special trusts by him 
created, and as there directed. 

It is insisted that the act of incorporation is not such 
a3 was intended by the testator, in that it was not 
given the corporate capacity designed by him, and for 
the further reason that it designated the executors 
and testamentary trustees as permanent trustees of 
theinstitution. By the will he requested them to ob- 
tain “an act of incorporation of an institution to be 
known as the Tilden Trust, with capacity to establish 
and maintain a free library and reading-room in the 
city of New York, and to promote such scientific and 
educational objects as my said executors and trustees 
may more particularly designate. Such corporation 
shall have not less than five trustees, with power to 
fill vacancies in their number, and in case said insti- 
tution be incorporated * * * I hereby authorize 
my said executors and trustees to organize the said 
ee desigiiate the first trustees thereof,” 





In the preamble of the act of incorporation it is stated 
that the ‘‘ executors and trustees deem it inexpedient 
to designate any purposes of the corporation * * * 
other than the establishment and maintenance of a 
free library and reading-room in the city of New York 
in accordance with the purpose and intention of the 
said testator,’’ and such was the capacity given by the 
act to the corporation. The first section provided that 
the three persons (naming them) who were the execu- 
tors and trustees, and such other persons as they 
should associate with themselves, and their successors, 
were created a body corporate under the name and 
title of the Tilden Trust, aud by the second section it 
was provided that those three persons should be per- 
manent trustees of such corporation, and that they des- 
ignate and appoint other trustees so that the number 
should not be less than five. 

The testator seems to have had in view only one 
definite purpose of the corporation, That he expressed. 
Beyond the establishment and maintenance of a free 
library and reading-room, he contemplated that the 
promotion of some further scientific and educational 
objects might suitably and properly be added and sus- 
tained. He therefore provided that the corporate ca- 
pacity be adapted to such objects in that respect as the 
executors and trustees should designate. This how- 
ever would be dependent upon circumstances to be de- 
termined by them, and he left it to their discres 
tion. 

He evidently did not intend that the corporation for 
the purpose by him definitely appointed should be frus- 
trated by the failure of the executors and trustees to 
exercise their discretion in such manner as to give oc- 
casion to amplify the corporate capacity of the insti- 
tution. The question whether, after the creation of 
the corporation for the free library and reading-room, 
the executors and trustees may, by the designation of 
such further objects, authorize the enlargement of its 
capacity accordingly, does not now arise and is not 
considered. 

We think the incorporation was not invalidated by 
the manner the capacity of the institution was defined 
in the act. No power seems to have been given by the 
will for designation and creation by legislative act of 
three permanent trustees of the corporation. It may 
be that the testator intended, and he very likely did 
expect, that the executors and trustees of the will 
should become trustees of the institution, avd this 
may have been accomplished in the way he pro- 
vided. 

But it is seen that the manner provided for the selec- 
tion of the first trustees of the institution, in the event 
it should be incorporated, was such that they were to 
be designated by his executors and trustees. The pro- 
vision made by him for the organization in that re- 
spect of the institution was not observed or adopted 
in the act of its incorporation. Further than this, the 
question which may arise upon that situation requires 
and has here no consideration. 

When the plaintiff commenced this action it may 
have had supportin the invalidity of the ulterior pro- 
vision of the thirty-fifth article of the will to prevent 
theapplication of “any portion of the estate to the in- 
definite objects and purposes there mentioned. But as 
the executors and trustees afterward made a determi- 
nation which would prevent the application of any 
part of the fund to those objects and purposes, no re- 
lief in that respect is now essential, and the only pur- 
pose for which further consideration need be given to 
that subject has relation to the question of costs, 
which we think should on behalf of the several parties 
be chargeable to the estate of the testator. The judg- 
ments of the court below shou!d therefore be reversed 
and the complaint dismissed with costs in that and 
this court to all the parties, appellants and respondents, 
payable out of the estate. 
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INSURANCE—POLICY IN FAVOR OF WIFE— 
DEATH OF INSURED CAUSED BY FELONI- 
OUS ACT OF WIFE. 


QUEEN'S BENCH DIVISION, JULY 20, 1891. 





CLEAVER V. MuTuUAL RESERVE FuND LIFE ASSsOCcIA- 
TION.* 

James Maybrick insured his life with the defendants in favor 
of his wife. The insured died and his wife was subse- 
quently tried and convicted for murdering him. Priur to 
her trial she assigned her interest under the policy to one 
of the plaintiffs. The assignee of the policy and the ex- 
ecutors of the deceased sued the defendants to recover 
the amount due upon the policy. Held, that the plain- 
tiffs were not entitled to recover. 


‘THIS was an action brought to recover the amount 

alleged to be due upon a policy of insurance. It 
was ordered that certain questions of law should be 
decided before any question of fact was tried, and the 
following facts and questions were submitted by the 
parties for the opinion of the court: 

On or about the 3d October, 1888, one James May- 
brick effected an insurance on his life with the defend- 
ants for £2,000 in favor of his wife, Florence Elizabeth 
Maybrick. James Maybrick died on the 11th May, 
1889, and by his will, dated 25th April, 1889, he ap- 
pointed the plaintiffs, Thomas Maybrick and Michael 
Maybrick, executors, and he stated therein as fol- 
lows: 

“My widow will have for her portion of my estate the 
policies on my life, £500 with the Scottish Widows 
Fund and £2,000 with the Mutual Reserve Fund Life 
Association of New York, botb policies being made 
out inher name. If it is legally possible [ wish the 
£2,500 of life insurance on my life in my wife’s name 
to be invested in the names of the said trustees, but 
that she should have the sole use of the interest thereof 
during her life-time, but at her death the principal to 
revert to my children.” 

Florence Elizabeth Maybrick was accused of having 
causod the dcath of her husband, James Maybrick, by 
administering poison to him, and was at the assizes at 
Liverpool in August, 1889, in due form of law, tried 
and convicted upon an indictment charging her with 
the willful murder of her husband. Prior to her trial, 
Florence Elizabeth Maybrick by deed assigned to the 
plaintiff, Richard Stewart Cleaver, the said policy and 
all her interest thereunder, and notice of the assign- 
ment was duly given to the defendants. 

On the 30th August, 1889, the plaintiff Cleaver was 
duly appointed administrator of the property and 
effects of the said Florence Elizabeth Maybrick under 
the provisions of the statute 33 and 34 Victoria, chap- 
ter 23, section 9. 

The sentence passed on Florence Elizabeth May- 
brick in respect of the said conviction was subse- 
quently commuted on the ground that the evidence at 
the trial did not conclusively prove that the said James 
Maybrick died from the administration of arsenic or 
other poison administered to him by her. The official 
record relating to the same is as foll6ws: 

“Her majesty having been graciously pleased to ex- 
tend her royal mercy to the said offender on condition 
that she be kept in penal servitude for the remainder 
of her natural life, and such condition of mercy hav- 
ng been signified to this court by the Right Hon. 
Henry Matthews, one of her majesty’s principal secre- 
taries of State, this court hath allowed to the said of- 
fender the benefit of a conditional pardon, and it is 
therefore ordered that the said Florence Elizabeth 
May brick be kept in penal servitude for the remainder 
of her natural life.” 


*65 L. T. Rep. 220. 














——<a 


The questions of law to be decided by the court werg 
as follows: (1) Whetherif it be proved that the said 
James Maybrick died from poison intentionally ad- 
ministered to him by the said Florence Elizabeth May- 
brick, that would afford a defense to this action, (a) ag 
against the plaintiff, Richard Stewart Cleaver, as ag- 
signee of the said policy from the said Florence Eliza- 
beth Maybrick; assuming the assignment to be proved 
(b) as against the plaintiff, Richard Stewart Cleaver, ag 
administrator, under 33 and 34 Victoria, chapter 23, 
section 9, (c) as' against the plaintiffs, Thomas May- 
brick and Michael Maybrick, as executors of the said 
James Maybrick, deceased. (2) Whether if the con- 
viction of the said Florence Elizabeth Maybrick be 
proved in this action, such conviction will be, (a) con- 
clusive of her guilt, and an answer to this action ag 
against any or either, and which of the plaintiffs, (b) 
admissible in evidence in this action. (3) Whether 
either the commutation of the sentence on the grounds 
stated, or the conditional pardon, if proved, will afford 
an answer to the alleged conviction. 

The policy of insurance stated that James Maybrick, 
for the consideration therein mentioned, had become 
a member of the Mutual Reserve Fund Association, 
and that ‘‘there shall be payable to Florence E. May- 
brick, wife, if living at the time of the death of the 
said member, otherwise to the legal personal represen- 
tatives of the said member, the sum of £2,000 sterling 
within ninety days after the receipt of satisfactory 
evidence to the association of the death of the said 
member.”’ 


Sir C. Russell, Q. C., Pickford and A. G. Steel, for 
plaintiffs. 


Sir L. Clarke (S.-G.), and Heztall, for defendants. 


DENMAN, J. In thiscase the question put to us must 
I think be answered in favor of the defendants. The 
action is brought in the names of several plaintiffs, but 
has been argued only upon the strongest point, viz.: 
as to the right of Thomas and Michael Maybrick to re- 
cover the amount alleged to be due upon this policy. 
Thomas and Michael Maybrick are the legal personal 
representatives of James Maybrick, deceased, and for 
the purposes of this case it must be assumed that he 
was in May, 1889, murdered by his wife, Florence 
Maybrick. These two plaintiffs bring their action not 
as the legal personal representatives of the deceased 
for the benefit of his estate, but because, as being such 
legal personal representatives, they become under the 
provisions of the Married Women’s Property Acts, 
trustees for the wife, Florence Maybrick. It is clear 
that they are in no better position than the party for 
whom they are trustees would be, and if there is any 
fatal objection to that party suing, the same objection 
would be fatal to the executors suing on ; her bebalf. 
It is not necessary that [I should go through all the 
provisions of the Married Women’s Property Acts, 
but itis sufficient for me to say that the plaintiffs are 
the proper persons to bring this action, according to 
the terms of section il of the act of 1882 (45 and 46 
Vict., chap. 75), and the result is the same whether the 
wife is plaintiff or the executors are. The objection 
has been taken that the plaintiffs cannot sue for the 
benefit of the wife, because the death of her husband 
was caused by her felonious act. The only case that 
has any bearing upon the present is Bolland v. Disney, 
3 Russ. 351, which is also reported under the name 
Amicable Society v. Bolland, 4 Bligh, 194. That case 
first came before Leach, V. C., who held that the ac- 
tion was maintainable. The facts were shortly that 
Fauntleroy, whose life was insured, committed a for- 
gery of which he was found guilty, and subsequently 
he was executed. The vice-chancellor decided, upon 
the narrow ground which Sir C. Russell has put for- 
ward again in the present case, that in order to makea 
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poliey void the act must be one done fraudulently, 
and one which causes the policy to attach. That case 
subsequently came before the House of Lords and 
Lord Lyndhurst, although he does not appear to at- 
tach much importance to the fact that the policy at- 
tached in consequence of an act of the man himself, 
saysin very clear language at the end of his judgment. 
“Jt appears to me that this resolves itself into a very 
plain and simple consideration. I suppose that, in the 
policy itself, this risk had been insured against. That 
js, that the party insuring had agreed to pay a sum of 
money year by year upon condition that, in the event 
of his committing a capital felony, and being tried, 
convicted and executed for that felony, his assignees 
shall receive a certain sum of money—is it possible 
that such a contract could be sustained? Is it nut void 
upon the plainest principles of public policy? When 
we apply that reasoning to the present case, it is clear 
that a person murdering another does bring about 
death in a manner not contemplated by the policy. 
The judgment of Lord Lyndhurst then goes on: 
“Would not such a contract (if available) take away 
one of those restraints operating on the minds of men 
against the commission of crimes, namely, the interest 
we have in the welfare and prosperity of our connec- 
tions? Nowif a policy of that description with such 
aform of condition inserted in it, in express terms, 
cannot, on grounds of public policy, be sustained, how 
is it to be contended that in a policy expressed in such 
terms as the present, and after the events which have 
happened, we can sustain suchaclaim? Can we, in 
considering this policy, give to it the effect of that in- 
sertion which if expressed in terms would have ren- 
dered the policy, as faras that condition went at least, 
altogether void?” Applying again that sort of reason- 
ing to the present case, you must insertin this policy a 
clause, saying that the’wife or trustees on her behalf 
may recover the amount due upon the policy, even if 
she feloniously caused the death of the person insured. 
The law would clearly not allow such a thing, and a 
policy with such a clause in it would be void. It is 
certainly against public policy that this action should 
succeed, and upon that ground I think judgment 
should be given for the defendants. 


Wits, J. Lamof thesame opinion. The policy of 
insurance in this case was upon the lifeof James May- 
brick, and was made in favor of his wife, and we must 
assume, for the purpose of deciding the questions sub- 
mitted to us, that his wife murdered James Maybrick. 
It is clear from the provisions of the Married Women’s 
Property Act of 1882, that the effect of the policy was 
to create a trust in favor of the wife. If any money 
was paid upon the policy, it would have to be paid 
over to Mrs. Maybrick. It bas been suggested that 
the plaintiff, Cleaver, as administrator under 33 and 34 
Victoria, chapter 23, section 9, had other trusts to 
which the money might be applied besides paying it 
over to the wife, but that is not a point which arises 
here. The executors of James Maybrick are really the 
persons who are trying to recover this money, and they 
are doing so on behalf of Mrs. Maybrick. The ques- 
tion is whether it is an answer to their claim to say 
that Mrs. Maybrick murdered her husband. Uponthe 
ground of the claim being against public policy I think 
that it is, because the action is brought to recover 
money ona policy on the death of a person whom she 
has murdered. I cannot imagine a case in which a de- 
fense upon the ground of public policy could be 
stronger. It is truc that, in the case which has been 
Principally relied upon, many of the observations do 
hot apply to this case, because they depend upon the 
fact that the person who committed the act which 
caused the policy to attach knew at the time of com- 
Milting such act that the policy had been effected. 
Nothing I think depends upon the question as to 








whether Mrs. Maybrick knew of the existence of the 
policy. And although it has been said that she did not 
know of it, it is almost impossible to say what a per- 
son in that position did or did not know. It is a broad 
principle of law that a person who commits a murder 
shall not derive any pecuniary benefit therefrom, and 
that principle is not to be defeated by saying that the 
murderer did not know of the pecuniary benefit. For 
these reasons I think judgment must be given for the 
defendants. 
Judgment for defendants. 


—_—__—_¢q—_—————— 


LAW REFORM. 


(From a paper submitted by S. 8. P. Patteson at the annual 
meeting of the Virginia Bar Association, July 30, 1891.] 
\y* are all familiar with the maxim ‘‘ubi jus ibi 

remedium.” But in practice cases of great hard- 
ship are constantly occurring where the remedy af- 
forded by the law is very inadequate. A consciousness 
that this is the real state of the case rarely leaves the 
mind of a man of the world, even though he is not a 
lawyer. In an age when the rationalism, which is fa- 
miliar to us all, was yet in its infancy, the conviction 
that the courts were not the places in which the real 
merits of a controversy could be settled, sought relief 
in wager of battle, which duelling custom, introduced 
by William the Conqueror, was in the nature of an ap- 
peal to Providence, under an apprehension and hope 
that Heaven would give the victory to him who had 
the right. For more than seven centuries Englishmen 
could demand this species of trial. It seems to us here 
to-day almost impossible that human thought could 
have been mouldedin such adie. Progress has weak- 
ened the old idea of adjusting private as well as public 
disputes by an appeal to the god of battles; and now 
the deadliest war which civilized life admits of is the 
war of law in the court-room—sometimes a struggle 
for name, property, the very hearth, with all its house- 
hold gods. This being the accepted doctrine of the 
times in which we live, it is the duty of every lawyer 
to try to drive out all of the mummery and solemn 
juggling which suited the fancy of the antique world. 
If there are shams which interfere with a suitor’s rem- 
edy they should be exposed. Every thing which will 
hasten the settlement of a controversy according tu 
the very right of the matter will be a boon to litigants, 
and will also strongly tend to elevate the profession. 
The greatest good to the greatest number is the basis 
upon which all real reform must proceed. Law re- 
form can no longer be treated as one of the questions 
connected with the metaphysics of politics. 

When a party comes intocourt to seek redress, and 
is told that heis in the wrong forum and cannot have 
it, because he should have stated his grievance in a 
different way, according to the rules of law, or accord- 
ing to the rules of equity, he may well feel distrustful 
of the maxim of which it is our habit to speak so boast- 
fully. 

A National system of jurisprudence, in its progress 
from infancy to complete maturity, is developed by 
means of three agencies. The first of these is the use 
of fictitious forms, coutrived to meet some new occa- 
sion that has arisen, which is done by evading the ex- 
isting arbitrary rules, and at the same time preserving 
the appearance of retaining them. The second is by 
the introduction of equitable conceptions and tribu- 
nals, by which the judges openly and avowedly, aban- 
doning the ancient arbitrary modes and maxims, and 
even the appearance of thom, create in their stead 
new methods and rules, based upon notions of abstract 
right and justice. The work of improvement during 
this period is chiefly done by the courts by the free use 
of their highest furnction—that of legislation to prevent 
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failures of justice. The third and final course is when 
the Legislature, as the supreme power of the State, 
consciously acting upon the law as a whole, effects 
changes in it in accordance with some preconceived 
plan. 

The necessity for a change in our modes of proced- 
ure, so as to hasten the administration of justice, is ap- 
parent, and the union of law and equity into one form 
of civil action would greatly tend to this result. No 
confusion need follow the change. It is generally con- 
ceded that besides the primary way of keeping order, 
government exists to promote what is called the gen- 
eral good. To those of us who have examined the 
question, itis plain that there is much confusion now, 
which the reformed procedure would remedy. It is 
the habit of English-speaking people to oppose all re- 
forms. In the time of Blackstone there were one hun- 
dred and sixty capital offenses, and thece was aregular 
public procession from Newgate prison to Tyburn— 
more than two miles through the streets of London— 
where the condemned were executed, which were not 
abolished until the year 1783. 

Boswell tells us that Johnson expressed great indig- 
nation at this change, declaring that the age “ was 
running mad after innovation,” and thateven Tyburn 
was not safe from it.’’ It is useless to multiply in- 
stances. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

EVIDENCE—PAROL—WRITTEN CONTRACT—SALE OR 
BAILMENT.—A canal company contracted for the 
building of boats, and furnished some of the lumber 
tothe builders, but whether with an intention of ab- 
solute sale or that it should be used only in the con- 
struction of the boats, was disputed. The order from 
the builders commenced with the words ‘ Please send 
us”’ the following lumber. After shipment, the com- 
pany forwarded its bill, made out in the usual form on 
one of its blank bill-heads. The order and bill were 
both introduced to show an absolute sale in an action 
against the company for retaking the lumber from 
those to whom the builders had sold it. Held, in such 
an action that inasmuch as the bill, which was not 
contemporaneous with the contract, had an equivocal 
meaning, and had been used against the company as 
an admission of sale, the company was entitled to 
show by parol that its object was merely to advise the 
builders of the value of the lumber which would be 
charged against the boats, and that such an explana- 
tion was not an attempt to alter or vary a written con- 
tract. Oct 6, 1891. Crosby v. President, etc., of Dela- 
ware & H. Canal Co. Opinion by Andrews, J. 


FIsHeERY—EVIDENCE.—(1) Laws of 1879, chapter 534, 
section 23,as amended by Laws of 1884, chapter 127, 
which prohibits the taking of any fish, except suckers 
and some other varieties, in any of the fresh waters of 
the State, in any other manner than by angling, will 
not be construed as prohibiting the catching of suck- 
ers with a net in any fresh-water stream within the 
State, because subsequent portionsof the section ex- 
pressly designate certain streams in which such catch- 
ing shall be lawful. (2) In a prosecution for violating 
the Laws of 1879, chapter 534, section 23, which renders 
it unlawful for any person to have in his possession a 
fish-net on the shores of waters inhabited by black or 
Oswego bass, testimony by a number of witnesses that 
they had frequently fished ina designated creek for a 
long series of years, and that they had never caught 
any bass, or seen any that were caught therein, is suf- 
ficient to support a finding by the jury that such creek 
was not inhabited by bass, though a witness for the 





—— 
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State testified that he had on one occasion caught 
black or Oswego bass in the creek. Oct. 6, 189), 
People v. Tanner. Opinion by Ruger, C. J. 


JUDGMENT—CONFESSION—ACTION ON, IN ANOTHER 
State.—(1) An action may be maintained in the 
courts of New York on a judgment by confession ep. 
tered in a court of common pleas of Pennsylvania, 
where the parties then resided, though no process was 
served on defendant, nor any personal appearance was 
made by him, nor any declaration was ever filed, since 
the appearance, on the entry of judgment, of the 
agent appointed by defendant in his warrant of attor. 
ney, constitutes an appearance by defendant, and gives 
the court jurisdiction to render a judgment against 
him to the effect authorized by the warrant. (2) Since 
the settled practice in Pennsylvania authorizes the 
entry of judgment by confession on a judgment note 
before the maturity of the note, the fact that a judg. 
ment was so entered in the courts of that State constj- 
tutes no objection to the maintenance of an action on 
the judgment in the courts of New York. (8) To au. 
thorize the maintenance of an action in the courts of 
New York on a judgment by confession entered in a 
court of common pleas of Pennsylvania, and valid in 
both form and substance in that State, it is not neces- 
sary that defendant verify his statement as to the na- 
ture and circumstances of the indebtedness, as re- 
quired by the law of New York, since this require- 
ment of the New York law has no relation to the 
jurisdiction of the court, but was intended solely to 
protect creditors from judgments fraudulently con- 
fessed by insolvent debtors. (4) Since it is uniformly 
held in Pennsylvania that the prothonotary of a court 
may confess a judgment under a warrant authorizing 
any attorney to do so, the confession by the prothono- 
tary of a judgment under such a warrant is no objec- 
tion to the maintenance of an action on the judgment 
in the courts of New York. Oct. 6, 1891. Teel v. Yost. 
Opinion by Ruger, C. J. 


— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW — LOTTERIES — ADVERTISEMENT OF 
TICKETs.—The words “ indicating where the same may 
be bought or obtained in this State,”’ contained in the 
Revised Statutes of Kentucky of 1883, chapter 29, ar- 
ticle 23, section 5, which imposes a fine upon any one 
‘“‘who shall advertise or give public notice of any lot- 
tery or ticket * * * being for sale or exchange, or 
set up or exhibit any sign, symbol or other representa- 
tion of a lottery, or the drawing of a lottery, indicat- 
ing where the same may be bought or obtained, in this 
State,’ limit theentire preceding section, and the sec- 
tion does not apply toa person who advertised lottery 
tickets without indicating where they maybe “obtained 
in this State.”” The language of the statute is by no 
means so plain as to place its meaning beyond dispute. 
The Legislature may not only forbid the operation of 
lotteries in this State, but the sale in this State of the 
tickets of alottery conducted in another State. This 
had been done by the preceding sections of our statute 
and this to some extent serves to show that the words 
**in this State” were intended to limit its operation 
to advertisements of the sale of tickets in this State. 
The words ‘‘where the same may be bought or ob- 
tained in this State’’ certainly refer to the tickets of 
the lottery, and therefore to the first clause of the sec- 
tion, because they are not named in the second one, 
but they were doubtiess intended to apply to both. It 
is urged that it cannot well be supposed the Legisla- 
ture intended to protect the people of this State from 
a home lottery, aud yet allow them to be subjected to 
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the temptations of a foreign one; and that it therefore 
intended to forbid the advertisement of all lotteries, 
whether located in or out of the State, and the sale of 
the tickets, whether within or without the State. The 
claim upon the other side however that it was only in- 
tended to forbid the advertisement of a lottery con- 
ducted within the State, and the traffic in lottery tick- 
etswithin the State, whether those of a home or 
foreign lottery, is not without reason to support it. 
This is an age of newspapers. In this country they 
circulate everywhere. They wield an influence be- 
yond estimate. They are not confined to the locality 
where they are published. They go to all parts of the 
country, and into every workshop and home in 
theland. The newspapers of one Commonwealth are 
daily read in other Commonwealths of this country. 
Perhaps where one is published lotteries are allowed, 
asis the case in Louisiana. Perhaps there they are 
legalized and promoted by legislative aid, and it is en- 
tirely legitimate for the newspapers published there to 
advertise their existence and the traffic in their tick- 
ets. Those very papers circulate in our State, and are 
daily read here. Their exclusion would not be advis- 
able or practical. Our Legislature doubtless did not 
intend to subject their publishers to prosecution every 
time one of their papers, containing a lottery adver- 
tisement, circulated in this State, and it may have 
thought it would be unwise to discriminate in favor of 
them, and against our own press, but that it would be 
best, as is nv doubt true, to go so far at least as to for- 
bid the advertisement of any lottery located in this 
State, and the traffic within our State in lottery tick- 
ets, whether those of a homeor foreign lottery. We 
must however enforce the law as we find it. Itis not 
for us to determine what would be the best policy, and 
weallude to the matter only by way of showing that 
the Legislature may have been moved to enact the 
statute, as we understand it, for the reason indicated. 
Both from its language and the light afforded by its 
context, it seems tous it denounces the advertisement 
of lottery tickets being for sale in this State, and not 
the advertisement of the existence of a lottery out of 
this State, and the sale of its tickets elsewhere than in 
this State. The advertisement must show where the 
tickets may be obtained in this State, and the indict- 
Ment must aver it. Ky. Ct. App., Sept. 19, 1891. 
Louisville Courier Journal Co. v. Commonwealth. 
Opinion by Holt, C. J. 


MARRIAGE—DIVORCE—IN ANOTHER STATE—VALID- 
Ity.—A divorce granted in California to one whose 
residence before commencement of suit had been less 
than the six months required by the Civil Code of Cal- 
ifornia, section 128, is void, and may be attacked in 
the courts of another State. The rule that the status 
of the domicile is the status everywhere must yield 
when the status is constructed on principles which are 
contrary to those which are generally recognized, or 
which can be admitted by the law of the forum re- 
sorted to. See Ross v. Ross, 129 Mass. 243. We should 
agree with the English decisions so far as this: that 
the fact that a marriage has taken place on the faith of 
4 previous divorce does not preclude an inquiry by the 
courts of another State into the capacity of the di- 
Vorced party, and thus into the validity of the divorce, 
ora denial of the validity of the marriage, if the di- 
vorce is one which would be decreed void if it were 
directly in issue. A purely voluntary contract of mar- 
Mage cannot be allowed to impart a conclusive charac- 
tertoadecree which before could have been exam- 
ined. Smith v. Smith, 13 Gray, 209, 210; Shaw v. 

uld, L. R., 3H. L. 55; Shaw v. Attorney-General, 
LR. 2 Prob. & Div. 156; Briggs v. Briggs, 5 Prob. 
Div. 163. If the validity of the divorce were immedi- 
ately in issue, it could be impeached here for want of 





jurisdiction, notwithstanding the recitals in the rec- 
ord, and those recitals could be contradicted by parol 
evidence. Sewall v. Sewall, 122 Mass. 156, 161; Cum- 
mington v. Belchertown, 149 id. 223, 225; Thompson v. 
Whitman, 18 Wall. 457. See Bowler v. Huston, 30 
Gratt. 266; Mitchell v. Ferris, 5 Houst. 34; Eager v. 
Stover, 59 Mo. 87. For instance, if Charles Adams 
had married Hannah Phillips in this State, and had 
been indicted for polygamy. People v. Dawell, 25 
Mich. 247; Van Fossen v. State, 37 Ohio St. 317, 320. 
See People v. Baker, 76 N. Y. 78. Or even in a pro- 
ceeding between the parties to the divorce, if the one 
raising the objection had not appeared in that cause, 
and was not domiciled in the State where it was 
granted. Reed v. Reed, 52 Mich. 117, 121; Cross v. 
Cross, 108 N. Y. 628. See Chaney v. Bryan, 15 Lea, 589; 
Leith v. Leith, 39 N. H. 20,41. So, a fortiori, where 
the question is raised, as here, by third persons, whose 
rights are concerned, and who were not parties to or 
entitled to be heard in the divorce suit. See Greg- 
ory v. Gregory, 78 Me. 137, 100; Neff v. Beauchamp, 
74 Iowa, 92, 94; O'Dea v. O'Dea, 101 N. Y. 23; Cume 
mington v. Belchertown, 119 Mass. 225; Shaw v. Gould, 
L. R., 3 H. L. 55. In Hood vy. Hood, 11 Allen, 196, the 
fact of domicile was tried between the oricinal parties 
for the purpose of determining the jurisdiction of an 
Illinois divorce, and in Hood v. Hood, 110 Mass. 463, it 
was the Massachusetts, pot the Illinois, decree which 
was held conclusive on third persons, they offering 
evidence only to impeach the Illinois decree. See also 
Burlen v. Shannon, 115 Mass. 438, 445, 449; Pub. Stat., 
chap. 146, §41. There is no doubt that the requirement 
of six months’ residence goes to the jurisdiction of the 
court. The finding of the judge on this point is con- 
firmed not only by the plain effect of the California 
statute, but by the express statement of the Supreme 
Court of that State, and by its intimation that a di- 
vorce granted without that prerequisite would not be 
binding in any other State. Bennett v. Bennett, 2 

Cal. 599, 601; People v. Dawell, 25 Mich. 247, 263, 264. 
But although we have made the assumption for a mo- 
ment, we by no means are prepared to concede, that 
if the present case arose in California under a Califor- 
nia will, it would be decided differently there. The 
universal effect of a judgment in rem in establishing or 
changing a status or title, whether given to it by stat- 
ute or by the tradition of the courts, rests on the prac- 
tical necessity of the case, because the effect is of a na- 
ture to concern strangers to the proceedings. It would 
be inconvenient for parties to be divorced as between 
themselves and yet married as toward the world. The 
same convenience makes it desirable that the effect 
should be the same wherever the question arises, 
whether within the jurisdiction or without it, and 
therefore in the case of a decree which would be void 
outside the jurisdiction, that it should not be held con- 
clusive within it. The decree, if binding in California, 
would be binding everywhere. Choever v. Wilson, 9 
Wall. 108. Itis desirable at least that the converse 
rule should be applied, and that a decree void else- 
where should not be held binding there. We are aware 
that some of the cases which we have cited and others 
which we have not cited contemplate the possibility ofa 
divorce which shall be valid only as to the plaintiff 
within the jurisdiction. But especially in this coun- 
try, where changes of residence from State to State are 
frequent, every court must strive so far as possible to 
bring the local view of a citizen’s status into accord 
with that which would prevail generally elsewhere. 
We have tried to show that the decree before us would 
be regarded as void outside the jurisdiction, and void 
on the ground that the condition precedent attached 
by a California statute to the right of the court to take 
jurisdiction had not been complied with. The ques- 
tion is whether the statute bas a less effect within the 
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State. No conclusive evidence of the law of California 
upon this point has been called to our attention. If 
the plaintiff had been rightly in court, and the objec- 
tion had been that the defendant had not been duly 
served, it may be that if the record showed a proper 
publication it could not be contradicted. Estate of 
Newman, 75 Cal. 213, 220. But perhaps even this is 
doubtful in view of some of the decisions earlier cited, 
and however it may be,a distinction has been sug- 
gested between a total want of jurisdiction and a fail- 
ure to get jurisdiction of the person of the defendant 
in a case which is rightly in court. People v. Dawell, 
25 Mich. 247, 256. See Henderson v. Staniford, 105 
Mass. 504, 506; Whitwell v. Barbier, 7 Cal. 54, 63, G64. 
We feel at liberty to assume the law of California to 
bein accordance with that generally received else- 
where, and to consider the question on principle. The 
argument for the conclusiveness of the decree in Cali- 
fornia would seem to be that the parties to a domestic 
jadgment showing jurisdiction on the face of the rec- 
ord cannot impeach it collaterally (Hendrick v. 
Whittemore, 105 Mass. 23; McCormick vy. Fiske, 138 
id. 379; Freem. Judg., $3151, 154), aud that if a judg- 
ment in rem is operative as between the parties, while 
it stands it must be effectual to determine their status 
as to third persons, although not parties, for reasons 
already given. Estate of Newman, 75 Cal. 213, 220; 
Hood y. Hood, 110 Mass. 463, 465; Brigham v. Fayer- 
weather, 140 id. 411, 413. Butif the judgment is thus 
binding to all intents and purposes in California, it 
would be binding elsewhere, which, as has been shown, 
is not the law. In New York this consideration has been 
adduced as a reason for the rule prevailing there that 
a domestic record may be impeached collaterally for 
want of jurisdiction, even by a party. Ferguson v. 
Crawford, 70 N. Y. 253, 261, 262. Whether the rule as 
to parties be regarded as an anomaly established on 
the principle communis error fucit jus, or as a mere 
rule of procedure that those who have it in their 
power to reverse a judgment must do soif they do not 
want to be bound by it, as possibly may be inferred 
from some of the cases (Hendrick v. Whittemore, 105 
Mass. 23, 28), the conclusion cannot be admitted that 
those who have not that power are also bound, if the 
judgment is in rem, to admit the change of status 
which it purports to effect. Consider what would be 
the result. ln a great majority of divorces neither 
party wishes to disturb the decree. If their acquies- 
cence should be allowed to have the effect supposed, 
third persons may be affected in their property and in 
their most sacred personal rights by the interested ac- 
tion of others without ever having had a chance to be 
heard. The cases are few, and we are aware of no 
bindingauthority. But in Perry v. Meddowcroft, 10 
Beav. 122, 157, an infant was allowed to impeach a do- 
mestic sentence of nullity collaterally for collusion, 
although the sentence operated in rem, and bastard- 
ized him if it stood. Harrison v. Southampton, 22 L. 
J. Ch. 872; Meddowcroft v. Huguenin, 4 Moore P. C. 
386, 398. Wecannot doubt that if the fraud on the 
court had concerned its jurisdiction rather than the 
merits, Lord Langdale would have been at least 
equally ready to hear the evidence. Cavanaugh v. 
Smith, 84 Ind. 380. Yet the parties to the collusive de- 
cree were bound byit. Greene v. Greene, 2 Gray, 361, 
362; Nichols v. Nichols, 25 N. J. Eq. 60, 65. We have 
confined our citations mainly to cases of divorce and 
judgments in rem. But where there has been an exe- 
cution sale under a judgment in personam there is a 
difficulty not unlike that which arises with regard to 
judgments in rem in allowing the validity of the judg- 
ment to be disputed by third persons for the purpose 
of destroying the purchaser’s title. Yet it has been 
held that this may be done. Safford v. Weare, 142 
Mass. 231. Sup. Jud. Ct. Mass., Sept. 2,1891. Adams 
vy. Adams. Opinion by Holmes, J. 
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RAILROADS — INJURY TO CHILD — TURN-TABLE— 
NEGLIGENCE.—A railroad company is liable for inju- 
ries received by a child while playing upon a turp. 
table upon its premises near a public street, which was 
not protected by any inclosure nor guarded by its em- 
ployees, though it was provided with the customary 
fastenings to keep it from revolving, and the child was 
invited to play thereon by other children. The appel- 
lant contends that it was not guilty of negligence in 
thus maintaining upon its own premises, for necessary 
use in conducting its business, the turn-table in ques- 
tion, and which was fastened in the usual and custom- 
ary manner of fastening such tables; that the plaintiff 
was wrongfully upon its premises, and therefore a tres. 
passer, to whom the defendant did not owe the duty of 
protection from the injury received, and that the court 
should have so declared, and nonsuited the plaintiff 
This view seems to be fully sustained by the case of 
Frost v. Railroad Co., decided by the Supreme Court 
of New Hampshire, 9 Atl. Rep. 790. But in our judg- 
ment the rule as broadly announced and applied in 
that case cannot be maintained without a departure 
from well-settled principles. It is a maxim of the law 
that one must so use and enjoy his property as to in- 
terfere with the comfort and safety of others as little 
as possible consistently with its proper use. This rule, 
which only imposes a just restriction upon the owner 
of property, seems not to have been given due consid- 
eration in the case referred to. But this principle, as 
a standard of conduct, is of universal application, and 
the failure to observe it is, in respect to those who 
have a right to invoke its protection, a breach of duty, 
and in a legal sense constitutes negligence. Whether, 
in any given case, there has been such negligence upon 
the part of the owner of property, in the maintenance 
thereon of dangerous machinery, is a question of fact 
dependent upon the situation of the property and the 
attendant circumstances, because upon such facts will 
depend the degree of care which prudence would sug- 
gest as reasonably necessary to guard others against in- 
jury therefrom, “ for negligence in a legal sense is no 
more than this: the failure to observe for the protec- 
tion of the interests of another person that degree of 
care, precaution and vigilance which the circumstan- 
ces justly demand, whereby such other person suffers 
injury.”’ Cooley Torts, 630. And the question of de- 
fendant’s negligence in this case was a matter to be 
decided by the jury in view of all the evidence, and 
with reference to this general principle as to the duty 
of the defendant. If defendant ought reasonably to 
have anticipated that,leaving this turn-table unguarded 
and exposed, an injury, such as plaintiff suffered, was 
likely to occur, then it must be held to have antici- 
pated it, and was guilty of negligence in thus main- 
taining itin its exposed position. It is no answer to 
this to say that the child was a trespasser, and if it had 
not intermeddled with defendant’s property it would 
not have been hurt, and that the law imposes no duty 
upon the defendant to make its premises a safe play- 
ing ground for children. In the forum of law, as well 
as of common sense, a child of immature years is ex- 
pected to exercise only such care and self-restraint as 
belongs to childhood, and a reasonable man must be 
presumed to know this, and the law requires him to 
govern his actions accordingly. It is amatter of com- 
mon experience that children of tender years are 
guided in their actions by childish instincts, and are 
lacking in that discretion which, in those of more ma- 
ture years,is ordinarily sufficient to enable them to 
appreciate and avoid danger, and in proportion to this 
lack of judgment on their part, the care which must 
be observed toward them by others is increased, and 
it has been held in numerous cases to be an act of neg- 
ligence to leave unguarded and exposed to the obser- 
vation of little children dangerous and attractive ma- 
Chinery, which they would naturally be tempted to go 
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their immature judgment interposes no warning or 
defense. The following are some of the cases in which 
this has been held: Railroad Co. v. Stout, 17 Wall. 
657; Hydraulic Works Co. v. Orr, 83 Penn. St. 335; 
Powers v. Harlow, 53 Mich. 507; Nagle v. Railway Co., 
15 Mo. 653; Koons v. Railway Co., 65 id. 592; Railway 
Co. v. Fitzsimmons, 22 Kan. 686; O'Malley v. Railway 
Co. (Minn.), 45 N. W. Rep. 441; Whirley v. Whiteman, 
1Head. 610. These cases we think lay down the true 
rule. The fact that the turn-table was latched in the 
way such tables are usually fastened, or according to 
the usual custom of other railroads, although a matter 
which the jury had a right toconsider in passing upon 
the question whether defendant exercised ordinary 
care in the way it maintained the table, was not of it- 
self conclusive proof of the fact. Stout v. Railway 
Co., 2 Dill. 294; O'Malley v. Railway Co., supra. Nor 
isthe liability of the defendant affected by the fact 
that the table was set in motion by the negligent act 
of other boys. ‘This isso held in some of the cases 
above cited, and the same principle was announced by 
this court in Pastene v. Adams, 49 Cal. 87, in which 
case it was held that a person who had negligently piled 
lumber, which had remained in that condition for a 
long time, was not exempt from damages sustained by 
one on whom i€ fell because the lumber was made to 
fallby the negligence of a stranger. Cal. Sup. Ct., 
Sept. 21,1891. Burrett v. Southern Pac. Co. Opinion 
by De Haven, J. 


VENUE—CHANGE — PREJUDICE OF JUDGE — PREJU- 
DICE OF PEOPLE.— Code of Civil Procedure of Mon- 
tana, section 62, relating to change of venue, ‘‘ when 
there is reason to believe that an impartial trial can- 
not be had,’’ does not include the ground of the bias 
or prejudice of the court. In Turner v. Com., 2 Mete. 
(Ky.) 626, the court said: ‘‘At common law there were 
but two objections that went to the disqualification 
of a judge to try a cause, to-wit: Interest in his own 
behalf in the result, or being of kin to others inter- 
ested therein. 2 Bac. Abr., tit. ‘Courts.’”’ In Pey- 
ton's Appeal, 12 Kans. 407, the court said: “It will 
beadmitted that at common law prejudice did not 
disqualify a judge.” In the opinion in Conn v. Chad- 
wick, 17 Fla. 439, by Mr. Justice Westcott, it is said: 
“In the time of Bracton and Fleta, a judge might be 
refused for good cause, but at the common law, as ad- 
ministered in England and the United States for cen- 
turies, judges and justices could not be challenged. 
There were disqualifying causes, such as interest and 
being of kin to the party.’’ We will comment upon 
the decisions of States in which similar statutes are 
enforced. A leading case upon this branch of our in- 
quiry is McCauley v. Weller, 12 Cal. 500, and Chief Jus- 
tice Terry, in the opinion, says: ‘* The application for 
achange of venue was made upon affidavits setting up 
that defendants could not have a fair and impartial 
trial in the court below, on account of the bias of the 
presiding judge.”” The statute, which is in substance 
section 547, supra, of the Code of Civil Procedure, is 
cited, and the court proceeds: ‘‘ These are the only 
causes which work a disqualification of a judicial offi- 
cer. The exhibition by a judge of partisan feeling, or 
the unnecessary expression of opinion upon the justice 
or merits of a controversy, though exceedingly indec- 
orous, improper and reprehensible, as calculated to 
throw suspicion upon the judgments of the gourt and 
bring the administration of justice into contempt, are 
not, under our statute, sufficient to authorize achange 
of venue on the ground that the judge is disqualified 
from sitting.” The additional reasons which are pre- 
sented in support of this rule appear to be unsound, 
and we concur with Mr. Hayne in the following ob- 
servation: ‘The true reason of the rule in McCauley 





v. Weller, that bias does not disqualify a judge, is that 
such ground is not specified in the statute as a ground 
of disqualification.” Hayne New Trials, § 32. This 
authority has been followed in many cases. People v. 
Williams, 24 Cal. 31; People v. Shuler, 28 id. 490. The 
case of McCauley v. Weller, supra, was heard at the 
January Term, 1859, and Bulwer Con. Min. Co. v. 
Standard Con. Min. Co., 83 Cal. 589, was determined 
at the April ‘l'erm, 1890. Itis pertinent to notice at 
this time a sentence from the American and English 
Encyclopedia of Law: ‘ Bias or prejudice on the part 
of the judge is generally held to be a sufficient ground 
forachange of venue.” Vol. 3, p. 93. We have ex- 
amined all the cases which are referred to in the ac- 
companying note, and comprise the appellate courts of 
the States of Illinois, Indiana, Iowa, Wisconsin, Min- 
nesota and Kansas. The corner-stone of every decis- 
ion is a statute which defines in express terms the bias 
or prejudice of the judge to be a disqualification. 
Some of the acts which are quoted are as mandatory 
as the foregoing law in Godbe v. McCormick, supra. 
The solitary authority for the principle which is up- 
held by the appellants is Williams v. Robinson, 6 Cush. 
333. The statute establishing the Police Court in 
Taunton provided that the special justice ‘* shall have 
power, in case of the absence, sickness, interest or any 
other disability of the standing justice,” to hear and 
determine the case, ‘‘ the said cause being assigned on 
the record.” The following entry appears in this book: 
“This action is tried by the special justice, the stand- 
ing justice having, before the action was commenced, 
heard the facts in the case, as stated by the plaintiff, 
and being therefore somewhat interested in the plain- 
tiff's favor.”” The eminent jurist, Mr. Justice Metcalf, 
in the opinion, said: ‘‘ Conscious bias or prejudice in 
favor of one of the parties, or against the other, caused 
by hearing an ex parte statement of the facts of the 
case, is an inability or disability to try the case, within 
the just meaning of the statutes. * * * It was not 
necessary that the statutes should enumerate all the 
disqualifications of the stauding justice. The rules of 
the common law and the principles of natural justice 
are to be applied in the construction of these stat- 
utes.’’ It was held that the special justice lawfully 
tried the action. Weare not aware of any decision 
which entertains these views. We have declared that 
the bias and prejudice of a judge did not constitute 
disqualifications, according to the common law. In 
Com. v. McCloskey, 2 Rawle, 369, Mr. Justice Rogers 
for the court says: “If the Legislature should pass a 
Jaw in plain, unequivocal and explicit terms, within 
the general scope of their constitutional power, I 
know of no authority in this government to pronounce 
such an act void, merely because, in the opinion of 
the judicial tribunals, it was contrary to the princi- 
ples of natural justice; for this would be vesting in the 
court a latitudinarian authority which might be 
abused, and would necessarily lead to collisions be- 
tween the legislative and judicial departments, dan- 
gerous to the well-being of society, or at least, not in 
harmony with the structure of our ideas of natural 
government. Justice is regulated by no certain or 
fixed standard, so that the ablest and purest minds 
might sometimes differ with respect to it.’”” We also 
cite from Potter’s Dwar. St.61: ‘‘The Legislature 
possess, certainly, an equal, if not a superior, right, to 
the courts, to determine, by their opinion, what laws 
are consistent with the abstract principles of nat- 
ural justice.” From this review, the deduction 
is clear that there is oo statute which authorizes 
the change of the place of trial of this proceed- 
ing by reason of the bias and prejudice of the 
judge of the court below. Mont. Sup. Ct., July 
13, 1891. Jn re Davis’ Estate. Opinion by Blake, 
J. J. 
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NEW BOOKS AND NEW EDITIONS. 





THOMPSON ON LAW OF ELECTRICITY. 


The Law of Electricity. A treatise on the rules of law relat- 
ing to telegraphs, telephunes, electric lights, electric rail- 
ways and other electric appliances. By Seymour D. 
Thompson. St. Louis: Central Law Journal Co. 


Whatever Judge Thompson writes or says it is im- 
portant to read or hear. In the compass of 550 pages 
he here gives us all the essentials of an entirely new 
department of law, on which ‘‘the wisdom of our an- 
cestors "’ is silent, and of which Mr. Coke was utterly 
ignorant. If any one had told Coke or Hale that he 
could talk with people a thousand miles away by the 
living voice he would have been dealt with for witch- 
craft. Here we have the whole law in every phase, ac- 
companied by intelligent opinions of the commenta- 
tor. The book is well printed, except the title-page, 
which is evidently contrived to be read from across 
the street. 


ABBOTT’s TRIAL BRIEF ON THE PLEADINGS. 


Brief for the argument of questions arising upon the plead- 
ings on the trial of issues of law or fact in civil actions at 
law, in equity or under the new procedure. By Austin 
Abbott. New York: Diossy Law Book Co. 


This portly volume of some 900 pages in another of 
the learned author's extremely useful and practical as- 
sistants for the busy lawyer. These works are useful 
in any State, for the law and decisions of all the States 
are carefully noted. The treatment is in every way 
admirable. The series of four is indispensable to the 
safe conduct of causes, civil and criminal. There is 
no other living lawyer who devotes such shining pow- 
ers to the benefit of his profession in such unambitious 
and practical ways. 


BIGELOW ON Torts. 


This is the fourth edition of Prof. Bigelow’s useful 
little treatise, which forms a number of the ‘“‘ Students’ 
Series,”’ published by Little, Brown & Co., of Boston. 
Under ** Enticement and Seduction ’”’ the author treats 
of the rights of the husband on account of the entice- 
ment or seduction of his wife, but does not treat of 
the converse right, which has recently given rise to con- 
flicting adjudications iu this country. 


—_——_»—_—_——. 


NOTES. 
ISHOP HURST of the Methodist Episcopal Church 
asks that those persons who intend to confer gifts 
upon the new American University at Washington 
grant them by deed of gift rather than by will, and 
gives as his reason that “the risk is too great and the 
issues too serious, in these days, to intrust too confid- 
ingly one’s noble benevolent plans to the doubtful 
mercies of discontented heirs and industrious attor- 
neys.”’ 


A correspondent sends us the following excerpt: 
“The widow was entitled to one cow, and a bed, bed- 
atead and bedding for the same. 2 Barb. 79." This is 
certainly the greatest stretch of humanity to animals 
that has ever come tv our notice. But the inquiry 
naturally arises, why this distinction between widows’ 
cows and the cows of married women, and of men, 
married and unmarried? Will it not encourage cows 
to reduce the population of the State of widows by ju- 
dicious hooking, if they shall become advised of it? 


The Counsellor of the New York Law School is the 
title of a monthly magazine, the first number of which 





is just at hana, and which is published in the interests 
of the new law school which shot off from the Colum. 
bia Law School on the retirement of Prof. Dwight, 
and of which Prof. Chase, late of that school, is the 
dean. The portrait of Prof. Dwight is prefixed to this 
number. The number of scholars in the new school ig 
stated to be three hundred and forty-five. The matter 
in this number is interesting and an excellent body of 
contributors is announced. 


The highly-interesting decision of the Supreme Judi- 
cial Court of Massachusetts concerning small boys and 
gilded railroad turn-tables is perhaps deserving of an- 
other word. We cannot, we regret to say, agree with 
the learned judges in their opinion of the case. We 
incline rather toward the ingenious view of the clever 
attorney forthe plaintiff. If an appeal is possible we 


hope that one will be taken. It will be remembered that _ 


the small boy went to play on the railroad turn-table, 
and while there disporting himself was injured. The 
parents of the boy promptly sued the company which 
owned the turn-table. The defense made by the com- 
pany was of course that the small boy had no right to 
be on the turn-table, and if be got hurt there it was 
not the company’s fault. The company did not erect 
the turn-table for the accommodation of the neigh- 
boring small boys, and if the small boys flocked to it 
and were deceived thereby, and had their young limbs 
broken in the same, the company felt in no way re- 
sponsible. At first sight this looks reasonable, but we 
believe that any fair-minded man who knows small 
boys will see its weakness when he examines the ar- 
gument put forward by the attorney for the plaintiff. 
In the first place he points out that the turn-table was 
not an ordinary inconspicuous affair which a small 
boy might pass by on the other side and perhaps not 
notice at all, but was, as it were, a raised and glorified 
turn-table, with two long, upright standards which 
could be seen by every small boy in town. It was also 
constantly kept unlocked, and could be easily turned 
around, affording small-boy sport of the very highest 
order. Indeed it would not surprise him if the able 
judges themselves could find enjoyment in riding 
around on that turn-table. Any turn-table, even a 
flat and rusty one, was an attractive object toa small 
boy, so how much more alluring was this bright red 
turn-table with the high standards constantly beckon- 
ing to every small boy that passed. The turn-table 
was simply a temptation too strong for small-boy flesh 
and blood to resist. As well unhead a molasses barrel 
in July and expect no flies to gather round it. Here, 
continued counsel, stood the siren turn-table, waving 
its bewitching arms and ever singing this low, Lorelei- 
like song: ‘*Come unto me, small boy; leave thy top 
and thy kite and thy bean shooter with which thou 
pluggest out the eye of the first citizen, and come unto 
me and ride about upon me as thou wouldst ride upon 
a merry-go-round. Come, oh, small boy, come!” 
Naturally, added learned counsel, small boy went. He 
was there on the invitation, which no sane person 
could expect him to resist, of the company, as its guest, 
and it was the company’s duty to protect him and see 
that he did not get bis fingers caught in the mechanism. 
But this the company did not do, and counsel asked 
damages in the sum of 35,000. Nevertheless, as we have 
said, the Supreme Judicial Court ruled against the 
plaintiff and virtually said that a railroad company in 
Massachusetts has the right to erect as dangerous 4 
small-boy t®ap as it pleases, bait it as seductively as it 
pleases and catch as many small boys in it as it pleases. 
We believe that anybody who knows the nature of 
small boys will say that the court is wrong. Itis, we 
suppose, a physical necessity that the Supreme Judi- 
cial Court should have sometime been small boys, but 
that able body must have entirely forgotten the fact, 
or have been very queer small boys.—N. Y. Trvbune. 
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CURRENT TOPICS. 





HE bar of this city and department will regret the 
approaching termination of the judicial career 

of Judge Learned, who has so long adorned the 
bench by elegant scholarship and deep legal learn- 
ing, by lofty independence and probity, and by un- 
tiring industry. His successor, Mr. Herrick, is an 


‘able man and a brilliant lawyer, with great execu- 


tive capacity, who has yet to demonstrate the pos- 
session of the judicial faculty, and who has been 
even more widely known as a politician and party 
manager than as a lawyer. During the canvass we 
refrained from commenting on his retention of his 
place on the democratic State committee and his 
active participancy in the general campaign in 
which he was'a candidate for the bench, because 
we feared such comments might be misconstrued 
and attributed to political feeling. We regretted 
Mr. Herrick’s action in this respect, and if he had 
been arepublican we should not have refrained from 
speaking of it adversely. We hope never to see a 
repetition of such a painful mingling of political 
partisanship with judicial aspiration. The bench 
should be kept free from the slightest suspicion of 
politics, and of personal indebtedness to partisan 
management. The theory of election of judges by 
the popular vote would sustain a grievous injury if 
such a candidacy as Mr. Herrick’s were often to be 
repeated. But he is an honorable man, he has the 
mental ability and the professional qualifications 
to enable him to adorn the bench, and we hope 
and believe that he will now lay aside politics as 
honestly and as completely as many other earnest 
partisans have done in similar circumstances — like 
Church, Allen, Grover, Folger, the Peckhams, and 
others who might be mentioned. In this way 
alone can the popular election of judges be kept 
respectable. The people of this city will have no 
fault to find with the election of their fellow-citizen, 
Mr. Rosendale, to the attorney-generalship. He is 
a good man, a good citizen, and a good lawyer 





A quarto volume, about as large as a family bible, 
and very sumptuously printed, bears the title: ‘‘ The 
Supreme Court of the United States; its History, 
by Hampton L. Carson of the Philadelphia Bar, 
and its Centennial Celebration, February 4, 1890. 
Prepared under the direction of the Judiciary Cen- 
tennial Committee.” It seems that the author had 
made some progress in this history before the 
Judiciary Celebration in New York took place, and 
we agree with him that it was ‘‘a fortunate acci- 
dent” that this work came to the knowledge of 
the committee, and that it was thus joined to a re- 
port of that celebration. Mr. Carson has given a 
history of the origin and foundation of the court, a 
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chronological account of its judges, and a state- 
ment of its principal aljudications, which is not only 
very instructive and sound in opinions and deduc- 
tions, but extremely readable in style. Although 
the book is of formidable, not to say forbidding di- 
mensions, we have found the time and developed 
the muscle necessary to its perusal, and have been 
amply repaid. The literary portion of the work 
is of serious and permanent value, and covers five 
hundred and seventy-seven pages. Then follows an 
acccount of the origin of the celebration, with the 
addresses made on that occasion, extending over 
some one hundred and fifty pages. These addreses 
are also worthy of perpetuation in this permanent 
form. But the unique and perhaps the most inter- 
esting part of the work is the portraiture of the 
judges of the court. Here are given portraits of 
every judge of the court from its foundation down 
to the present moment, fifty-three in number, etched 
and printed in the best syle of the art, many of them 
derived from extremely rare sources, and some of 
those already very well-known by engravings from 
celebrated paintings are here presented from novel 
originals of great interest. The portrait of Marshall, 
for example, from a painting in the possession of 
Mr. Justice Gray, gives an unhackneyed impres- 
sion of the great chief. The portraits are accom- 
panied by autographs, and of themselves form a 
gallery nowhere else obtainable, and which in time 
must prove of almost priceless value. The only 
criticism which can possibly be urged against this 
publication is upon its form, It is unhandy, and it 
seems to us that it might much better have been 
put in two octavo volumes, the plates not being of 
a prohibitory size. It is published by the John G. 
Huber Company, Philadelphia. 


The Columbia Law Times for October reaches us 
with a group of excellent portraits of the new 
faculty, consisting of Seth Low, president, Mr. 
Keener, dean, and Professsors Burdick,Cumming and 
Kirchwey. The attendance under the new manage- 
ment is some three hundred, a falling off of more 
than one-half, we believe. The school however has 
strong opposition in the new schools established by 
Prof. Chase and by Mr. Thomas, author of the treatise 
on Mortgages. The old school probably keeps the 
wealthy leisurely class, while the new attract the 
poor busy young men who can only attend at night 
and down-town. The Zimes says: 

“The ‘case system,’ so called, seems generally 
adopted asthe method of studying law in Columbia. 
Much can be said in favor of both the former text- 
book plan and the one now employed, and we do not 
propose to enter into any controversy or constitute 
ourselves arbiters of this much mvoted question. Suf- 
fice it to say that we regard the difference between 
the systems, sentimentally denominated by their re- 
spective disciples as the ‘Dwight Method’ and the 
* Langdell Method,’ more a difference in name than in 
practice; more a difference in the personality of these 
two great teachers than a variance in their theories of 
law. We believe the education of the law student de- 
pends infinitely more upon himself and his instructor 
than upon the ‘method’ he affects to pursue, and that 
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either plan, properly followed under competent direc- 
tion, will yield practically the same results. The 
method pursued at Columbia seems to us to be one 
which seeks its learning from the sources of law, deal- 
ing with the authorities themselves, and not relying 
upon the second-hand and often second-rate theories 
of text-book writers; it is the method which believes 
it is better to read a few leading cases thoroughly than 
to confuse the mind with the multitude of heteroge- 
neous cases and ideas set forth in the universal text- 
book.’’ 

We believe the true method of teaching law to 
be that which relies neither on cases nor text- 
writers exclusively, but on original statements by 
the teachers, derived from a careful examination 
and comparison of cases assisted by the labors of 
standard text-writers, and by resort to a few leading 
cases as illustrations. If compelled to choose be- 
tween cases and text-books, we should prefer the 
latter in some cases, as for example in the case of 
Bishop on Marriage, a work of more authority than 
most courts. It is certainly well to read “a few 
leading cases thoroughly,” but the temptation is to 
cite and discuss and try to reconcile too many cases 
in the class-room. Judging from the list of leading 
cases cited in the school, and published in this 
number of the Times however, we should infer that 
the ‘‘ case ” theory is not over-done at Columbia. 


We have seldom found a number of a magazine 
so interesting as the October Forum. The contents 
are as follows: An English Estimate of Lowell, 
Archdeacon F, W. Farrar; One Remedy For Munic- 
ipal Misgovernment, President C. W. Eliot; Social 
Verse, Algernon Charles Swinburne; A Plan for a 
Permanent Bank System, The Hon. M. D. Harter; 
Compulsory and Religious Education :— The ‘‘ Ben- 
nett Law” in Wisconsin, Senator W. F. Vilas, 
The School Controversy in Illinois, E. M. Winston; 
Real Meaning of the Free Coinage Agitation, Ed- 
ward Atkinson; Increase of Crime by “‘ Reformatory” 
Prisons, W. P. Andrews, Clerk of the Criminal 
Court, Salem, Mass.; Agricultural Depression and 
Waste of Time, President D. S. Jordan, of the Le- 
land Stanford, Jr., University, California; Common 
Sense and our Military Duty: —The needs of our 
Army and Navy, Col. Theodore A. Dodge, A. 
Naval Militia and Reserve, Lieut.-Commander J. 
W. Miller, of the New York Naval Reserve Artillery ; 
English Royalty, its Cost and its Uses, Henry 
Labouchere; The Increase of Gambling and its 
Forms, W. B. Curtis. Archdeacon Farrar, while 
pointing out Lowell’s obvious limitations as a poet, 
ventures the opinion that he will be remembered asa 
poet rather than as a critic. Most Americans 
would probably disagree with this, for his verse 
which is likely to live, such as the ‘‘ Biglow Papers” 
and ‘‘ Fable for Critics,” is not poetry but criticism 
and satire. His great ode is the exception which 
tests the rule. In ‘‘ Social Verse,” Mr. Swinburne, 
although he has written much beautiful verse, 
proves that he cannot write prose. The article is 
extravagant, turgid and grotesque in style, and 
shows a violence inconsistent with just criticism. 
What excuse is there for such writing as the follow- 








ing: ‘* Nor would it be as easy for a most magnani- 
mous mouse of a Calibanic poeticule to write a bal- 
lad, a roundel, or a virelai, after the noble fashion of 
Chaucer, as to gabble at any length like a thing 
most brutish in the blank and blatant jargon of 
epic or idyllic stultiloquence.”’ Senator Vilas sheds 
a surprising light on the Wisconsin school question, 
On Mr. Andrews’ paper we have already commented, 
and may comment again. Colonel Dodge demon- 
strates in avery unpleasant way the weakness of 
our navy and of our coast defenses, It is highly 
probable that our government is not prepared fora 
war, even with such a puny power as Chili. He 
makes the surprising statement that ‘* We have lost 
more men in active war since 1776 than any nation 
of Europe.” He certainly ought to know, but we 
should suppose that the losses of France in the 
revolutionary, Napoleonic and Crimean wars, in 
the Italian campaigns, and in the Prussian war, 
far exceeded those of this country. What war- 
rant has Mr. Labouchere for asserting in his 
paper that George Third was of disreputable 
private life? Is this not a misprint for George 
Fourth? As we understand, George Third was a 
model of private and domestic virtue. Mr. La- 
bouchere asserts that the good Queen’s private for- 
tune is grossly over-estimated in popular judgment. 
Mr. Curtis’ article is of the gravest interest. Te 
makes the astounding statement that ‘‘On Monday, 
August 17, 1891, the sales of wheat on the floor of 
the New York Produce Exchange exceeded 
21,000,000 bushels, while the total visible supply of 
wheat in the United States on the same day was 
Officially reported as 19,556,682 bushels — almost a 
million and a half bushels less than the amount sold 
in one room in New York city between 9 a. mM. and 
3 Pp. M. of that day.” 


In pointing out that it is bad practice, even in a civil 
cause, for counsel to express to the jury his own be- 
lief as to facts in issue, and that no language is severe 
enough to condemn such a practice when resorted to 
by a prosecuting attorney, the Washington Law Re- 
porter gives *‘the most atrocious instance on record of 
an expression of opinion by counsel, and one, be it said 
to the honor of the profession, unparalleled.”” The of- 
fender, who, by the way, was an ex-judge, had under- 
taken the defense of a man charged with murder. 
Here is his address to the jury: ‘* I have seen that the 
prisoner had a fair trial, and that all his rights were 
preserved. Gentlemen of the jury, I believe him 
guilty, and he ought to be hanged.”’ This is said to 
bave recently occurred in the Criminal Court of De- 
troit. ‘ For our part,” says the Washington Luw Re- 
porter, ‘‘we think it such a betrayal of a professional 
trust as should have demanded of the court the instant 
striking of the traitor’s name from its roll of attor- 
neys.”’ It is difficult to believe that the conclusion of 
the speech for the defense can have been correctly re- 
ported. We are inclined to fancy the reporter had a 
grudge against that ex-judge.—/ndian Jurist. 

We can give our contemporaries a remarkable 
and well-authenticated instance of this unusual and 
excessive candor in an attorney defending an 1n- 
dicted person. The late Gardner Stow, of Troy, 
N. Y., was a lawyer of profound learning but of 
singularly small knowledge of human nature or tact 
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in the management of acause. He was attorney- 
general of this State by appointment to fill a 
vacancy for a few weeks. It fell to him— by as- 
signment, if we recollect right —to defend a man 
indicted for murder. The evidence was strong 
against him, but Stow made a long and eloquent 
speech, the conclusion of which was substantially as 
follows: ‘‘Gentlemen, I pray that the omniscient 
being who rules the destinies of men may so guide 
your minds that you may be able to reconcile the 
evidence with my client’s innocence, for I confess 
to you, gentlemen, that I cannot.” It would have 
been a sad reflection against the counsel’s intelli- 
gence if the jury had acquitted his client, and we 
believe they refrained from subjecting him to that 
mortification. In that case, the eminent counsel, 
at about the hour of noon, paused in his argument, 
and turning to the court, suggested that it was the 
hour at which the counsel was accustomed to lunch; 
that he was considerably exhausted by his efforts: 
but not wishing to ask for an adjournment he would 
pray the court to order the sheriff to bring him in 
some light refreshment. The court assented; the 
sheriff brought in crackers and cheese, and Mr. 
Stow calmly consumed them amid dead silence and 
under the wondering eyes of the court, bar, jury 
and a large audience, and then resumed. This was 
certainly a novel spectacle, but it was better than 
to see “ prisoners hang that jurymen may dine.” 





—  -+ -—_—— 


NOTES OF CASES. 





N White Sewing Machine Co. v. Richter, Appellate 
Court of Indiana, September 18, 1891, plaintiff 
brought suit against a sewing-machine company for 
personal injuries inflicted by the carelessness of an 
agent in attempting to remove from her house a 
machine, which it had agreed to take in part pay- 
ment for another. Plaintiff showed the agent when 
he came, that the machine was unusually heavy, and 
told him that he could not remove it alone, with- 
out taking off the top, embracing the machinery; 
but the agent insisted that he could if he could get it 
on his shoulders. She told him also that it had always 
taken two men to move it theretofore, and called 
his attention to the fact that she had taken off the 
belt, and that, if he undertook to shoulder the ma- 
chine without replacing it, the top would be likely 
to fall. No attention was paid to this however, 
and the consequence was, that when he raised the 
machine, the top did fall, striking the wall, and re- 
bounding to the floor, where it broke into pieces, 
A fragment struck the plaintiff as it broke, and en- 
tirely destroyed one of her eyes. //e/d, that defend- 
ant was liable. The court said: ‘‘ Appellant’s coun- 
sel insist that the fact that the top of the machine 
first struck the wall, and then fell to the floor, de- 
stroyed the chain of causation, in the view of the 
law, between the act and the injury, on the theory 
that the wall was an intervening agency. We know 
of no instance where the law has been applied upon 
that theory under such circumstances, and we 
have been referred to none. Intervening agencies 








sometimes interrupt the current of responsible con- 
nection between negligent acts and injuries, but as 
a rule, these agencies, in order to accomplish such 
result, must entirely supersede the original culpable 
act, and be in themselves responsible for the injury, 
and must be of such a character that they could not 
have been foreseen or anticipated by the original 
wrong-doer. If it required both agencies to produce 
the result, or if both contributed thereto as concur- 
rent forces, the presence and assistance of one will 
not exculpate the other, because it would still be an 
efficient cause of the injury. * * * Itis next insisted 
that the injury was such an extraordinary and un- 
looked for occurrence that it could not have been fore- 
seen and is, consequently, too remote to afford the 
basis of a legal liability. Every rational being is re- 
sponsible for his careless acts, and the consequences 
which follow according to the practical application 
of the laws of cause and effect, whether he was able 
to anticipate the particular result or not. In Shear. 
man and Redfield’s valuable treatise on the Law of 
Negligence (section 29), the law is laid down as fol- 
lows: ‘The practical solution of this question ap- 
pears to us to be that a person guilty of negligence 
should be held responsible for all the consequences 
which a prudent and experienced man, fully ac- 
quainted with all the circumstances which in fact 
existed, whether they could have been ascertained 
by reasonable diligence or not, would have thought 
at the time of the negligent act reasonably possible 
to follow, if they had been suggested to his mind.’ 
In the case of Railway Co. v. Wood, 113 Ind. 544, 
the court said: ‘ There is a plain difference between 
a wrongful act and its consequences; for when a 
wrongful act is done, the wrong-doer must answer 
for all proximate consequences, although he may 
not have foreseen or anticipated the particular form 
or character of the resulting injury.’ The Supreme 
Court of Massachusetts, in ill v. Winsor, 118 Mass. 
251, said: ‘The accident must be caused by the 
negligent act of the defendants, but it is not neces- 
sary that the consequences of the negligent act of 
the defendants should be foreseen by the defendants. 
It is not necessary that either the plaintiff or de- 
fendants should be able to foresee the consequences 
of the negligence of the defendants in order to 
make the defendants liable. It may be a negligent 
act of mine in leaving something in the highway; 
it may cause a man to fall and break his leg or arm, 
and I may not be able to foresee one or the other.’” 


In re Thompson, Court of Appeals of New York, 
Second Division, October 6, 1891, it was held that 
in proceedings by a city to condemn a water-right, 
which is not being utilized, evidence of the amount 
paid by the city a year and a half previously for a 
similar neighboring water-right, which was being 
utilized, is incompetent. The court said: ‘ This 
question has been presented to the courts of last re- 
sort in several of the States, but not with the same 
result. In Massachusetts, New Hampshire, Illinois, 
Iowa and Wisconsin it is held that actual sales of 
other similar land in the vicinity, made near the 
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time at which the value of the land taken is to be 
determined, are admissible as evidence for the pur- 
pose of arriving at the amount of compensation. 
Gardner v. Brookline, 127 Mass. 358; Packing, etc., 
Co. v. City of Chicago, 111 Ill. 651; Zown of Chero- 
kee v. Land Co., 52 Iowa, 279; Railroad Oo, v. 
Greely, 23 N. H. 242; Washburn v. Railroad Co., 
59 Wis. 864. While in some of the other jurisdic- 
tions, notably Pennsylvania, New Jersey, Georgia 
and California, it is held that sales of similar prop- 
erty are not admissible for the purpose of proving 
the value of property about to be taken. Railroad 
Co, v. Hiester, 40 Penn. St. 53; Railroad, ete., Co. v. 
Bunnell, 81 id. 414; Railroad Co. v. Ziemer, 124 id. 
560; Railroad Co. v. Benson, 36 N. J. Law, 557; 
Railroad Co. v. Pearson, 35 Cal. 247-262; Railroad 
Oo. v. Keith, 53 Ga. 178. The reasons assigned for 
the conclusion reached in the cases last cited are, 
in the main, that the test in legal proceedings is, 
what is the present market value of the property 
which is the subject of controversy? It may be 
shown by the testimony of competent witnesses, 
and on cross-examination, for the purpose of testing 
their knowledge respecting the market value of 
land in that vicinity, they may be asked to name 
such sales of property and the prices paid therefor, 
as have come to their attention. Buta party may 
not establish the value of his land by showing what 
was paid for another parcel similarly situated, be- 
cause it operates to give to the agreement of the 
grantor and grantee the effect of evidence by them 
that the consideration for the conveyance was the 
market value, without giving to the opposite party 
the benefit of cross-examination to show that one or 
both were mistaken. If some evidence of value, 
then prima facie a case may be made out, so far as 
the question of damages is concerned, by proof of a 
single sale, and thus the agreement of the parties 
which may have been the result of necessity or ca- 
price would be evidence of the market value of land 
similarly situated, and become a standard by which 
to measure the value of land in controversy. This 
would lead to an attempt by the opposing party to 
show — First, the dissimilarity of the two parcels of 
land; and, second, the circumstances surrounding the 
parties which induced the conveyance — such asa 
sale by one in danger of insolvency, in order to re- 
alize money to support his business, or a sale in any 
other emergency which forbids a grantor to wait a 
reasonable time for the public to be informed of the 
fact that his property is in the market; or, on the 
other hand, that the price paid was excessive, and 
occasioned by the fact that the grantee was not a 
resident of the locality, nor acquainted with real 
values, and was thus readily induced to pay a sum 
far exceeding the market value. Thus each trans- 
action in real estate claimed to be similarly situated 
might present two side issues, which could be made 
the subject of as vigorous contention as the main 
issue, and, if the transactions were numerous, it 
would result in unduly prolonging the trial, and 
unnecessarily confusing the issues, with the added 
disadvantage of rendering preparation for trial diffi- 
cult. Our attention has not been called to a case in 








this court where the question has been passed upon in 
the manner here presented, but there are a number 
of decisions indicating the tendency of the court to 
be against proving value by evidence of the selling 
price of similar property. In Huntington v. Attrill, 
118 N. Y. 365, the defendants attempted to prove 
the value of certain seaside property by showing 
the value of other property of the same general 
character situated in different places, and Judge 
Bradley, speaking for the court, said: ‘It may be 
that such evidence would have furnished some 
guide for estimate of the value of the property, but 
might not. Such evidence would present collateral 
issues, which might, and very likely would, involve 
a variety of considerations having relation to simi- 
larity or difference, and to advantages and disad- 
vantages of the different properties in numerous 
respects, as compared with that in question. It is 
quite well settled that evidence of that character is 
not admissible upon the question of the value of 
property in controversy.’ The question was not 
necessarily before the court in Mayor, ete., v. Me- 
Carthy, 102 N. Y. 630-638; but Chief Justice 
Ruger, referring to the question whether the price 
paid on sales of real estate between individuals is 
admissible as evidence of value, said: ‘We think 
it quite clear however that such price is not, in 
any view, competent evidence of value.’ In 
Blanchard v. Steamboat Co., 59 N. Y. 292, the de- 
fendant attempted to show the value of a sunken 
steamboat by proving the value of other steamboats 
with which she could be compared, and it was held 
that the evidence was not competent. In Langdon 
v. City of New York (Sup. Ct.), 13 N. Y. Supp. 864, 
the objection was that other evidence should be 
produced to establish the fact sought to be proven 
(nage 866), so that the question of the relevancy of 
the evidence was not before the court. We are of 
the opinion that the value of property which de- 
pends upon the presence or absence of inherent 
qualities not necessarily present or absent in other 
and similar property cannot be proved by showing 
the price paid for such other and similar property. 
The value of property having a recognized market 
value, such as No, 1 wheat and corn, may, of course, 
be proven by showing the market prices; but the 
value of property which is dependent upon locality, 
adaptability for a particular use, as well as the use 
made of property immediately adjoining, may not 
be shown by evidence of the price paid for similar 
property. Even under the Massachusetts rule, a 
reversal would not be justified because of the ex- 
tent of the discretion vested in the judge or officer 
presiding at the trial to determine whether such 
evidence is admissible, depending, of course, on 
various elements, such as the nearness or remote- 
ness of the time of sale; whether the premises are 
far separated ; the condition of the property about 
the parcel sold, and the use made of it, which may 
have operated to enhance or diminish its selling 
value; the similarity of the property, not only as to 
description, but as to its availability for use. Chandler 
v. Jamaica Pond Aqueduct Corp., 122 Mass. 305; Gard- 
ner Vv. Brookline, 127 id, 358-363, and cases cited.” 








- eee oh a 2 Oe fee 


~~ - 0 ae ee ae 





‘in 


a 


- SS SS a 











THE ALBANY LAW JOURNAL. 393 














SS _ an 


TAXATION — ELECTRIC-LIGHTING COMPA- 
NIES — MANUFACTURE — EXEMPTION — 
PENALTIES. 





NEW YORK SUPREME COURT, GENERAL TERM. 


ProPLE, EX REL. Ep1son ELECTRIC ILLUMINATING 
CoMPANY OF New YorRK, v. WEMPLE; PEOPLE, EX 
REL. BRusH ELEcTRIC ILLUMINATING COMPANY, V. 
SAME.* 


An electric lighting corporation was incorporated in 1880, un- 
der chapter 37, Laws of 1848, relative to the formation of 
gas-light companies, which companies were, by chapter 
512, Laws of 1879, authorized to “ use electricity instead of 
gas.” The corporation in question never produced any 
thing but electricity. Held, that it was not a manufactur- 
ing corporation, and as such exempt from taxation. 

Section 3, chapter 561, Laws of 1881, imposed the tax in ques- 
tion upon “every corporation; * * * except manufac- 
turing corporations;’’ further providing that such ‘* ex- 
ception shall not be taken to include gas companies.” 
Chapter 353, Laws of 1889, amended said section 3 by ex- 
cluding from the exemption “electric or steam-heating, 
lighting and power companies.” Held, that the said 
amendment of 1889 was not a legislative declaration that 
electric companies were previously within the exemption. 

Although a part of the relator’s capital stock was invested in 
patent-rights, no deduction should for that reason be made 
from the tax. 

Section 2, chapter 361 of Laws of 1881 provides that if a com- 
pany is in default in making a proper report to the comp- 
troller, and in paying the tax, the comptroller shall add 
ten per cent for each and every year for which such re- 
port was not furnished, or for which said tax was not paid. 
Held, that this provision did not mean that ten per cent 
should be added to the tax for every year that the tax 
was in default, but that ten per cent should be added to 
every year’s tax that was in default. 


EARING upon the return to a writ of certiorari 
granted upon the petition of the relator, the Edi- 
son Electric Illuminating Company of New York, 
against the respondent, Edward Wemple, comptroller 
of the State of New York, to review his proceedings 
in levying and assessing certain taxes upon the fran- 
chise and business of the relator, under chapter 542, 
Laws of 1880, as amended by chapter 361, Laws of 1881, 
and by other acts. 


fH. Maynard, for comptroller. 
S. B. Eaton and £. H. Lewis, for relator. 


Lanpon, J. We held in People, ex rel. American 
Contracting & Dredging Co., v. Wemple, 60 Hun, 225, 
that the practice in that case, which is substantially 
the same as in this, was authorized and brought up for 
review both the law and the facts upon which the re- 
lator’s claim of erroneous or illegal taxation, in whole 
orin part, was bused. We therefore pass to the con- 
sideration of this case upon its merits. 

The relator presents two objections to the imposi- 
tion of the tax in question: 

First. That it isa manufacturing company, and is 
therefore by the terms of the statute exempt from the 
tax. 
Second. That that portion of the capital stock of the 
relator invested in patent-rights was not liable to any 
taxation by the State. It also claims that the cumula- 
tion of penalties is erroneous. 

Whether the relator was incorporated under the Gas 
Companies Act or under the Comprehensive Indus- 
trial Act of 1848 (chap. 40), with its many amendments 
and additions, usually called the Manufacturing Act, 
We do not deem material. In either case no question 
is made as to its right to obtain electricity and use 


* 60 Hun, 33. 











and supply electrical currents for illuminating purposes. 
It isan electric-lighting company. Whether such a com- 
pany is a manufacturing company seems to depend 
upon the question whether electricity is manufac- 
tured by the relator, or whether it is already in exist- 
ence, and is simply collected or gathered by the relator 
and utilized. The processes adopted by the relator are 
stated in the case, and we have the differing opinions 
of learned experts laid before us. Asa scientific ques- 
tion it would seem to be still in the debatable stage. 
Something also seems to depend upon the definition of 
terms. We cannot repose with much confidence upon 
the conclusion of the learned comptroller. Following 
our impressions, however crudely formed they may be, 
we conclude that electricity exists ina state of nature, 
and that the relator collects or gathers it, and does 
not manufacture it. We refrain from any exposition 
of the premises upon which this conclusion is based. 
If this conclusion is true, the relator is not a manufac- 
turing corporation, and therefore not within the ex- 
emption of the statute. 

The relator however contends that it is manifest 
from the legislation upon the subject that electric- 
light companies were exempt from the franchise tax 
until the passage of chapter 353, Laws of 1889, and 
therefore exempt during the years here in question. 
Section 3 of chapter 361, Laws of 1881, provided that 
“Every corporation * * * except manufacturing 
corporations carrying on manufacture within this 
State, which exception shall not be taken to include 
gas companies or trust companies, shall be subject to 
and pay a tax, as a tax upon its corporate franchise or 
business, into the treasury of the State annually,” ete. 
Chapter 353, Laws of 1889, amended the section by ex- 
cluding from the exemption ‘electric or steam-heat- 
ing, lighting and power companies.” The relator con- 
tends that that amendment is a legislative declaration 
of opinion that electric companies were previously 
within the exemption. People v. Knickerbocker Ice 
Co., 99 N. Y. 181, and People v. New York Floating Dry 
Dock Co., 92 id. 482, are cited. In the first case the ice 
company sought exemption from the franchise tax, al- 
leging that it was a manufacturing corporation. It 
collected and marketed naturally-formed ice. The 
court held that it was not a manufacturing company. 
It was incorporated under the so-called Manufacturing 
Act (chap. 40, Laws 1848), as the act was supplemented 
by chapter 301, Laws of 1855, extending its provisions 
to companies formed for collecting, storing, preserv- 
ingand vending ice. Thecourt held that the supple- 
mentary act indicated the legislative opinion that such 
ice business was not embraced within the terms of the 
original act. The conclusion seems, under the circum- 
stances, to be just. The Dry Dock Case presented sim- 
ilar features and a similar ruling was made. 

So it might be assumed that the enlargement of the 
Gas Companies Act, so as to permit such companies to 
use electricity, implied that before the Enlarging Act 
the companies could not use electricity. But the ad- 
dition ofelectric companies to the non-exempt com- 
panies may have been either to enlarge the non- 
exempt list or tosettle an unwarranted claim to ex- 
emption raised by the electric companies. If the Leg- 
islature regarded these companies as non-manufactur- 
ing, then the amendment of 1889 should be construed 
as setting the contrary claim at rest. 

The case of People, ex rel. West. Fire Jns. Co., v. Dav- 
enport, 91 N. Y. 574, 591, holds that the circumstances 
under which an amendment is enacted are to be re- 
garded in construing its effect; and if the circum- 
stances imply a repudiation by the Legislature of the 
construction sought by interested parties to be placed 
upon the original act, the amendment, instead of being 
declaratory of a change in the law, is to be regarded as 
the legislative opinion of its proper construction. Ap- 
plying this rule, we see that lighting by electricity is 
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more recent than lighting by gas; that the practical 
result is much the same; that the propriety of impos- 
ing a tax upon an electric-lighting company is not ob- 
viously distinguishable from the propriety of impos- 
ing it upon a gas company; that one company may 
perform either or both kinds of service; that the gas 
companies were placed in the list of non-exempts be- 
cause the court held that the companies which manu- 
factured illuminating gas were manufacturing com- 
panies (Nassau Gas-Light Co. v. Brooklyn, 89 N. Y. 
409); that if electricity is also a manufacture it is less 
easily determinable to be so. When therefore the 
electric companies claimed an exemption, which had 
been denied to the gas companies and was denied to 
non-manufacturing companies, we can readily under- 
stand that the amendment of 1889 was the legislative 
response to such a claim and a repudiation of it. 

We conclude that the defendant was not entitled to 
the exemption claimed. 

Although a part of the relator’s capital stock was in- 
vested in patent-rights no deduction should be made 
from the tax upon that account. The tax is declared 
by the statute to be upon the *‘ corporate franchise or 
business,” and as said in Home Jns. Co. v. New York, 
134 U.S. 594, affirming same case in 92 N. Y. 328, “it 
cannot be affected in any way by the character of the 
property in which the capital stock is invested.’’ The 
same case requires us to overrule the constitutional 
objection presented. 

The comptroller added to the taxes for 1882 a penalty 
of eighty per centum, and also added a penalty of ten 
per centum for each of the years during which pay- 
ment of the taxes for the years 1883 to 1885, inclusive, 
had been in default. Section 2 of chapter 361, Laws of 
1881, provides that in case the company defaults in 
making the proper report to the comptroller, and in 
paying the tax, that ‘It shall be the duty of the comp- 
troller of the State to add ten per centum to the tax 
of said corporation, company or association for each 
and every year for which such report or certificate of 
appraisement and oath or affirmation were not so fur- 
nished, or for which such tax shall not have been 
paid.”” We think the penal portion of this section 
should be construed favorably to the relator; that the 
language used does not necessarily import that ten per 
centum shall be added every year that the tax is in de- 
fault, but is satisfied by adding ten per centum to 
every year’s tax that is in default. The clauses of the 
paragraph may be transposed thus: ‘Add ten per 
centum to the tax for each and every year of said cor- 
poration,” etc., aud the meaning is clearer. 

The determination of the comptroller must be modi- 
fied by deducting from the aggregate of the taxes and 
penalties the aggregate of the excess of the penalties 
above ten per centum, and as so modified affirmed 
without costs, and the said excess must be restored to 
the relator. 


LEARNED, P. J., concurred. 


MayuaMm, J. The respondent insists that section 1 
of chapter 361 of the Laws of 1881 furnishes a tribunal 
to which the relator could have appealed within a 
given time after the assessment and notification of this 
tax, and having failed to make such application, no 
certiorari will lie to review the action of the comp- 
troller. Chapter 361 of the Laws of 1881 amends chap- 
ter 542 of the Laws of 1880 by substituting the act of 
1881 for the act of 1880, so that the latter act, as 
amended, stands in the place of the former. Section 1 
of chapter 361 of the Laws of 1881, provides a general 
method for ascertaining or making a valuation by the 
comptroller, and settling an account upon the valua- 
tion so made for the taxes, penalties and interest due 
the Statethereon. ‘And any association, corporation 
or joint-stock company dissatisfied with the account 
so settled, may, within ten days, appeal therefrom toa 








board consisting of the secretary of State, attorney. 
general and State treasurer, which board on such ap. 
peal shall affirm or correct the account so settled by the 
comptroller,and the decision ofsaid board shall be final; 
but such appeal shall not stay proceedings unless the 
full amount of the taxes, penalties and interest as due 
on such account as settled by the comptroller, be depos- 
ited with the State treasurer.’’ It will be observed 
that this appeal is provided for when the comptroller 
is not satisfied with the valuation made and returned 
by the company; he isauthorized and empowered to 
make a valuation thereof, and settle the account upon 
the valuation so made, and impose the taxes, penalties 
and interest due the State thereon, and the corpora- 
tion dissatisfied with the account so made may appeal 
to the officers above specified. It would seem from 
this case that the comptroller did not dissent from the 
report of the company when made, but the report of 
the commissioner was based upon the enforced re- 
ports made by the company under protest; and his 
final imposition of tax and iuterest was predicated 
upon these reports, and the dissatisfaction does not 
appear to be so much with the account settled as with 
the right or power of the comptroller to impose a tax 
upon it, upon the assumed ground that it wasa manuo- 
facturing corporation doing business wholly within 
this State. The power of appeal given by section 1 of 
chapter 361 of the Laws of 1881 is confined to cases 
where the company is dissatisfied with the account so 
settled, that is, settled by the comptroller where he is 
not satisfied with the valuations returned to him by 
the corporation. It is not clear therefore that the ap- 
peal given by this section is applicable to a case of this 
kind. If it is, and is the only remedy provided by law, 
the relator would be compelled to pursue it or be rem- 
ediless; at least, it could not ignore this remedy and 
resort toone by certiorari, as that writ could not issue, 
but would be expressly prohibited by section 2122 of 
the Code of Civil Procedure, which prohibits the issu- 
ance of the writ of certiorari, *‘ where the determi- 
nation can be adequately reviewed by an appeal to a 
court, or to some other body or officer.’’ The lan- 
guage of this provision of the Code is plain, and the 
rule which it declares is the settled law as established 
by a uniform current of decisions, both before and 
since the enactment of the Code. But if this case 
shall be held to come within the provisions of section 
1, above quoted, authorizing an appeal to the officers 
therein named; have not sections 19 and 20, which were 
added to this chapter by the provisions of chapter 463 
of the Laws of 1889, made a certiorari applicable to this 
case? Section 19 of this chapter authorizes the comp- 
troller to readjust any account theretofore settled by 
him ina proper case therein specified; and section 20 
provides that ‘ the action of the comptroller, upon any 
application made to him by any person or corporation 
for arevision and resettlement of accounts, as pro- 
vided in this act, and may be reviewed, both upon the 
law and the facts, upon cerliorari by the Supreme 
Court, at the instance either of the party making such 
application or of the attorney-general, in the name and 
in behalf of the people of this State, and for that pur- 
pose the comptroller shall return to such certiorari the 
accounts and all evidence submitted to him on such 
application. 

In the case at bar the relator applied to the comp- 
troller for a revision and readjustment of the several 
accounts for tax, and the comptroller made an order 
denying such revision or readjustment, assuming to 
base his action upon chapter 542 of the Laws of 1880, 
and the several acts amendatory thereof, of which sec- 
tion 20, above quoted, is one of the last amendments. 
We are therefore inclined to the opinion that a writ of 
certiorari may properly be resorted to by the relator 
to review the action of the comptroller in this case. 

This brings usto the consideration of the main or 
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most important question in this case upon the merits. 
Ig this corporation taxable under the provisions of 
section 3 of chapter 361 of the Lawsof 1881? Thatsec- 
tion provided that: ‘Every corporation, joint-stock 
company or association whatever, now or hereafter in- 
corporated or organized under any law of this State, 
or now or hereafter incorporated or organized by or 
under the laws of any other State or country, and do- 
ing business in this State, except savings banks and 
institutions for savings, life insurance companies, 
banks and foreign insurance companies and manufac- 
turing corporations carrying on manufacture within 
this State, which exceptions shall not be taken to in- 
clude gas companies or trust companies, shall be sub- 
ject to and pay a tax, as a tax upon its corporate fran- 
chise or business,”’ etc. 

The relator claims that it isa manufacturing corpo- 
ration doing business in this State, and therefore ex- 
empt from this tax by the terms of the statute. On 
the other hand, the comptroller insists that the relator 
is not a manufacturing corporation within the just 
meaning of that term, and is not within that exception 
in the statute; and thiscontention between the par- 
ties the court seems called upon to consider and de- 
cide. The relator, although incorporated as a gas com- 
pany (the effect of which we may consider later), is, as 
italleges in its petition, engaged as a manufacturer 
and seller of electric currents for the purpose of illu- 
mination. The relator, in its petition, which was pre- 
sented to the comptroller on the application for the re- 
vision and readjustment of this tax, describes the pro- 
cess in use by the relator for the carrying on of its 
business of electrical illumination substantially as fol- 
lows: A steam engine isused as a motive power for 
the propulsion of machinery attached to a driving 
wheel, which, by means of a belt connected with an- 
other wheel or pulley of the dynamo, turns or revolves 
the armature. The armature is a coil of wire wound 
onametal core, and mounted on a shaft,and is re- 
volved by the power communicated from the engine 
through the means of the belt. The armature is re- 
volved within or between the ends of a large horse-shoe 
magnet, the opening of which isdownward. The mag- 
net is made by winding a soft iron horse shoe or soft 
curved horse-shoe-shaped iron with acoil of conducting 
wire, and sending through the coilacurrent of elec- 
tricity. When once vitalized by such current the 
mignet never loses this magnetic property, even after 
the current stops, but is ever afterward available for 
the purpose of electric currents upon the armature be- 
ing revolved between the poles of this magnet. By 
the rapid revolution of the armature, within what is 
termed the field of force between the poles of the mag- 
net, this mysterious force or euergy is accumulated 
known as electricity, and is thence conducted over 
copper bars or mains throughout the territory or city 
in which it is used, and is distributed on smaller wires 
or mains to the houses or places which are to be 
lighted. 

On the part of the relator it is claimed that the elec- 
tricity and electric light thus collected or produced 
does not come into being until the revolution of the 
armature in the field of force as above described. That 
it has no existence until such revolution, and when 
the revolutions begin the electricity is developed in a 
Minute quantity, aud that the electricity thus pro- 
duced is a new body; and this contention is sought to 
be reinforced by the claim that the latent energy in 
the coal by the combustion of which heat is produced, 
isa factor in electricity, and that it is not unlike the 
production of gas which is generated from coal when 
heated in a retort. But this reinforcing argument 
fails when we consider that the power which revolves 
thearmature could be as effectually produced by wa- 
ter or horse power as by steam. It is not therefore the 


latent energy that may exist in coal, but that subtle 





and mysterious power or energy which either exists in 
nature, and is drawn by these appliances from nature’s 
storehouse or is the product collected by them from 
some impalpable, intangibleand unknown raw mate- 
rial. 

As this is acorporation, and mast, if relieved from 
the payment of tax, bring itself within the exceptions, 
the burden is, we think, upon it to establish its ex- 
emption by proving itself tobe a manufacturing cor- 
poration. It is quite clear that the common and usu- 
ally accepted signification of the words or phrase 
“manufacturing corporations’’ is a corporation or- 
ganized for the production of some merchantable com- 
modity out of raw materials, or the change of the form 
of one material substance into another. Webster de- 
fines the word “‘manufacture’’ to mean ‘‘to make, or 
fabricate, raw materials by hand, by art or machinery, 
and work into forms convenient for use;"’ and when 
used as a noun, “any thing made from raw materials, 
by hand, or by machinery or by art.’’ Within these 
definitions it is difficult to see how electricity, even 
when utilized by means of ingenuity and brought into 
service, can be termed a manufactured commodity, or 
how the process of its utilization can be held to be 
manufacturing electricity or manufacturing electric 
lights. 

Electricity is defined by Webster as ‘‘a power in na- 
ture.” Lynch, one of the defendant's witnesses, says: 
“The energy or current thatis given forth upon the 
circuits cannot therefore be spoken of as a manufac- 
tured product, but is always referred to as a result.’ 
And he adds: *“*The generation of electricity may be 
considered as a power drawing a supply of electricity 
from nature’s well, and the nearest practical illus- 
tration would be a series of pumps drawing water 
from a well and sending same through a series of 
pipes.’?” And, as another illustration, he says: “It 
would be the controlling of the flow of the natural gas 
wells and sending same to some distance, as is practi- 
cally illustrated at Pittsburg.’’ Another wituess says: 
* While the nature of electricity is not thoroughly un- 
derstood, it isadmitted to be a mere form of energy, 
and not a material substance in any sense of the word, 
and therefore not capable of manufacture.” It is 
quite clear that the Legislature, in imposing this tax 
and creating the exemptions therefrom, intended to 
use the words “ manufacturing corporations” in their 
ordinary sense, and so the courts of this State have uni- 
formly held that where the corporation is engaged in 
gathering natural products or material existing in na- 
ture it isnot a manufacturing corporation. 

In People v. Knickerbocker Ice Co., 99 N. Y. 182, the 
court distinctly held that the collection of an article 
existing in nature, such as ice, and storing it for use 
and sale, was not a manufacturing company within the 
meaning of the statute. To the same effect is the case 
of People v. New York Floating Dry-Dock Co., 92 N. Y. 
487; and where similar questions have arisen in other 
States the rule contended for by the comptroller in 
this case has been sustained. Byers v. Franklin Coal 
Co., 106 Mass. 131; Dudley v. Jamaica Pond Aqueduct, 
100 id. 183; Frazee v. Moffit, 20 Blatehf. 267. And in 
the recent case of Commonwealth of Pennsylvania v. 
United States Electric Light Co., decided in June, 1888, 
the court, in an elaborate opinion, pronounced upon a 
statute similar to the one under consideration in this 
case, and by cogent argument demonstrated that 
neither electricity nor light produced by it is « material 
substance capable of manufacture, and that the eleo- 
tric light company was not therefore a manufacturing 
company within the meaning of the statute exempting 
manufacturing compauies from taxation upon their 
capital stock and franchise. Holding, as it does, the 
affirmative upon this subject, and assuming, as it must, 
the burden of bringing itself within the exemption it 
claims (Cooley Tax. 146; Academy of Fine Arts v. 
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Philadelphia County, 22 Penn. St. 496; People, ex rel. 
Osgood, v. Com’s of Taxes, 99 N. Y. 154), we think the 
relator has failed in its contention upon this point, es- 
pecially when we take into account the legislative in- 
tent as manifested by the amendment of section 3 of 
chapter 361 of the Laws of 1881, as amended by chapter 
353 of the Laws of 1889, which expressly provides that 
the exemption from taxation “shall not include gas 
companies, trust companies, electric or steam- heating, 
lighting and power companies,’’ and therein expressly 
provides that they shall pay a tax upon their franchise 
and business. It is true that the amendment was 
passed after the time for the accruing of the taxes im- 
posed by the comptroller in this case, but it appears to 
be a clear legislative expression of the intent with 
which the original act was passed, and being a statute 
in pari materia with that act, may be taken as indica- 
tive of the legislative intent in aid of a construction of 
its provisions when doubt has been cast upon the true 
meaning of the original act. In People, ex rel. West- 
chester Fire Ins. Co., v. Davenport, 91 N. Y. 592, 593, the 
court, in discussing this subject, says: ‘‘The force 
which should be given to subsequent, as affecting prior 
legislation, depends largely upon the circumstances 
under which it takes place. If it follows immediately, 
and after controversies upon the use of doubtful phrase- 
ology therein have arisen as to the true construction 
of the prior law, it is entitled to great weight.’’ But in- 
dependently of this apparent legislative interpretation 
we are of the opinion that the corporation seeking ex- 
emption in this case does not come within the excep- 
tion contained in the originalact. The comptroller, as 
a public officer, is charged with the duty of imposing 
the taxes and penalties provided for in these acts of 
the Legislature, and his acts and determinations can- 
not be reversed by the courts unless it clearly appears 
that his determination was against the weight of evi- 
dence upou questions of fact, or unless it clearly ap- 
pears that his conclusions of law were erroneous. 
Code Civ. Pro., § 2140. In support of aclaim to reduce 
or modify an assessment made by a public officer hav- 
ing jurisdiction of the party and subject-matter, it 
must be made to appear affirmatively that the assess- 
ment isin partor in whole erroneous. /eople, ex rel. 
Osgood, v. Commissioner of Taxes of New York, 99.N. 
Y. 154. 

It is insisted by the relator that a part of the tax im- 
posed is upon patents granted by the United States, 
which are exempt from taxation under State laws or 
State authority. If this were a property tax, there 
might be great force in the contention of the relator 
upon this point, but it is not, but a tax upon the fran- 
chise. The franchise is a grant from the State, and the 
Legislature has, by virtue of its jurisdiction over cor- 
porations organized under its laws, authority to im- 
pose such a tax, and the Court of Appeals have ex- 
pressly held that in taxing corporations under chapter 
542 of the Laws of 1880, as amended, the State authori- 
ties are not required to deduct the amount of stock 
which the corporation holds in United States bonds 
from the total amount of its capital stock, and to com- 
pute the tax only from dividends derived from the re- 
mainder. People v. Home Jus. Co., 92 N. Y. 328. Upon 
all the questions raised by the relator by the certiorari 
and presented in this case, I think no substantial error 
is shown to have been committed by the comptroller 
in the imposition of thistax. NordolI think the ad- 
ditions of interest annually were improper. The lan- 
guage of section 15 of chapter 501 of the Laws of 1885 is 
as follows: ‘All accounts hereafter settled by the 
comptroller, agreeably to the provisions of this act, 
shall bear interest from a date thirty days after the 
sending of notice of settlement hereinafter provided 
for, until full payment thereof shall be made.”’ This 
provision is mandatory on the comptroller, and I think 
was executed by him according to its legal effect. 





a 


I think the action of the comptroller should be con. 
firmed and the writ of certiorari quashed, with $50 
costs and disbursements against the relator. 

Judgment for modifying decision of comptroller by 
deducting from aggregate of taxes and penalties the 
excess of the penalties over ten per cent, and as so 
modified confirmed, without costs, such excess to be 
restored tothe relator. 


——_>__—_. 


BREACH OF PROMISE OF MARRIAGE-CoOnr. 
ROBORATION—OMISSION TO ANSWER LE?. 
TERS—POSSESSION OF RING. 


ENGLISH COURT OF APPEAL, JULY 9, 1891. 


WIEDEMANN V. WALPOLE.* 

In an action for breach of promise of marriage, the mere fact 
that the defendant did not answer letters written to him 
by the plaintiff, in which she stated that he had promised 
to marry her, was held no evidence corroborating the 
plaintiff's testimony in support of such promise, within 
the meaning of 32 and 33 Victoria, chapter 68, section 2, 
and so of plaintiff's possession of defendant's signet ring. 


ghee to enter judgment for the defendant on 
i one of the issues in an action tried before Pol- 
lock, B., and a jury. 

The action was brought to recover damages for the 
breach of the defendant's promise to marry the plain- 
tiff; to recover damages for libel, and to recover the 
amount of expenses incurred by the plaintiff in mak- 
ing certain journeys at the defendant’s request. The 
defendant pleaded a denial of the promise to marry, 
and of the libel, and further, that the occasion of pub- 
lishing the alleged libel was privileged. At the trial 
the following facts were proved with respect to theal- 
leged promise of marriage; In September, 1882, the de- 
fendant met the plaintiff at an hote) in Constantino- 
ple. He had sexual intercourse with her there, and 
remained with hera few days, giving her £100 when 
they parted, and according to her evidence, be prom- 
ised whilst their intimacy was going on to marry her. 
In November, 1882, the plaintiff went to a hotel in 
Cannes, where she met and conversed with the de- 


fendant’s mother, and the plaintiff alleged that she . 


went from Constantinople to Cannes by the arrange- 
ment of the defendant, and in order to be introduced 
to hismother. The plaintiff produced at the trial cop- 
ies of letters written by her to the defendant subse- 
quently to her meeting with his mother, the first being 
a letter of November 27, 1882, written from the hotel 
at Cannes, in which letters she stated that he had 
promised to marry her. The plaintiff also produced 
a copy of a letter, dated January 3, 1883, and written 
to the defendant by her brother-in-law, a burgomaster 
of Nordhausen. This letter contained no reference to 
the alleged promise of marriage, but asked the de- 
fendant to communicate his intentions and resolutions 
for the future of the plaintiffas soon as possible, and 
said that the defendant must have considered that the 
compromised honor of the family could not be re- 
ceived without further explanation. The plaintiff 
further produced a copy of a letter written to the de- 
fendant about February 3, 1884, by the pastor of the 
German Church at Sydenham, asking the defendant 
whether he intended to fulfill his promise to marry the 
plaintiff, and threatening that the writer would see hy 
means of the law and the press that justice was done 
tohis countrywoman. The defendant did not answer 
any of these letters. The plaintiff also produced the 
defendant’s signet ring, and alleged that he gave it to 
her at the hotel at Constantinople. He, on the other 
hand, alleged that the ring dropped on the floor of the 
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dressing-room, and that she picked it up, and did not 
return it to him. At the close of the defendant’s case 
Pollock, B., ruled that the fact of the defendant not 
having answered the letters was such material evi- 
dence in corroboration of the promise as was required 
by 32 and 33 Victoria, chapter 68, section 2, and de- 
clined to enter judgment for the defendant on the issue 
of breach of promise of marriage. The defendant was 
called, and admitted having received the letters, and 
that the copies produced were substantially correct. 
The jury found a general verdict for the plaintiff for 
£300 on all the issues. The defendant now moved to 
have judgment entered for himself on the issue of 
preach of promise of marriage. 


Lockwood, Q. C., and W. Graham, for defendant. 


Thomas Terrell (E. F. C. Philips and Warraker with 
him), for plaintiff. 


Lord EsHer, M. R. The first and main question to 
be decided in this case is a question of law, and I shall 
give no opinion upon any other question in dispute be- 
tween the parties. The point of law is whether in such 
acase as this—where nothing has happened except 
what has happened here—the mere fact of the defend- 
ant not answering any of the letters which have been 
brought before us is any such evidence in corrobora- 
tion of the promise to marry as is required by the stat- 
ute. We have not to determine whether or not a 
promise to marry was given. That was a question for 
thejury. The question for us is, whether, according 
to law, the fact of the defendant not answering the 
letters could be taken as any evidence of the corrobo- 
ration required by the statute. Another question is 
whether the possession by the plaintiff of the defend- 
aut’s signet ring is such evidence. The first letter put 
forward by the plaintiff's counsel is one written by the 
plaintiff to the defendant, in which she states in effect 
to the defendant that he had promised to marry her. 
He did uot answer it. When one comes to think 
what is meant by not answering it, it is impossible to 
see how that could be any evidence in corroboration of 
the promise to marry. The argument that it wassuch 
evidence must be that not answering was an admis- 
sion by the defendant of the truth of what was al- 
leged against him in the letter. Now the allegation in 
the present case was that he had promised to marry 
the plaintiff. Suppose however the letter had charged 
against him some grievous offense or misconduct, and 
the writer had stated that unless the defendant paid 
something he would be exposed. The argument, if 
true at all, must be that by not answering such a let- 
ter the man who receives it must be taken to admit 
that he is guilty of the charges contained init. Now 
there are cases—business and mercantile cases—in 
which the courts have taken notice that,in the ordi- 
vary course of business, if one man of business states 
in a letter to another that he has agreed to do certain 
things, the person who receives that letter must answer 
ifhe means to dispute the fact that he did so agree. So 
where merchants are in dispute one with the other in 
the course of carrying on some business negotiations, 
and ove writes to the other, ‘‘but you promised me 
that you would do this or that,’ if the other does not 
auswer the letter, but proceeds with the negotiations, 
he must be taken to admit the truth of the statement. 
But such cases as those are wholly unlike the case of a 
letter charging a man with some offense or meanness. 
Is it the ordinary babit of mankind, of which the 
courts will take notice, to answer such letters; and 
must it be taken, according to the ordinary practice 
of mankind, that if a man does not answer he admits 
the truth of the charge made against him? If it were 
80, life would be unbearable. A man might day by 
day write such letters, which, if they were not an- 
swered, would be brought forward as evidence of the 





truth of the charges madein them. The ordinary and 
wise practice is not to answer them—to take no notice 
of them. Unless it is made out to be the ordinary 
practice of mankind to answer, I cannot see that not 
answering is any evidence that the person who receives 
such letters admits the truth of the statements con- 
tainedin them. I have therefore no doubt that the 
mere fact of not answering a letter stating that the 
person to whom itis written has made a promise of 
marriage, is no evidence whatever of an admission that 
he did make the promise, and therefore no evidence 
in corroboration of the promise. I do not say there 
may not be circumstances, occurring in a correspoud- 
ence between a man aud a woman, which would or 
might make the omission to auswer one letter in the 
correspondence some evidence of au admission of the 
truth of the statements contained in the letter. There 
might be cases in which the court thought that, having 
regard to the nature of the correspondence and the 
circumstances of it, the not answering one letter in 
that correspondence did amount to evidence of an ad- 
mission; but this is not one of those cases. Here we 
have only to say whether the mere fact of not answer- 
ing the letters, with nothing else for us to consider, is 
any evidence in corroboration of the promise. If the 
fact of the defendant not having answered the plaintiff's 
letter is no evidence in corroboration, it is clear that 
the not answering the letter of a mere stranger, such as 
the pastor of the German Church, or a letter of the 
burgomaster, which does not contain any reference to 
the alleged promise to marry, cannot be evidence in 
corroboration. Then as to the ring, could any sensi- 
ble person say, where relations such as those in this 
case had existed between the parties, that the mere 
fact of the plaintiff having the defendant’s signet ring 
in her possession was more consistent with his having 
promised to marry her, than with the other view of 
their intimacy? In my opinion it would be contrary 
to sense to say that the possession of the ring was any 
evidence corroborating the promise. It matters pot 
whether he gave her the ring, or she took it up from 
the floor, as he alleges, though the fact that it was a 
signet ring makes it less likely that he did give it to her. 
It was urged that it was a question for the jury whether 
there was evidence in corroboration of the promise to 
marry. If that were so, the statute might just as well 
be discarded altogether. I am of opinion that there 
was no evidence of the corroboration of the promise 
to marry required by the statute. The judge there- 
fore ought to have nonsuited the plaintiff with respect 
to her claim for damages for breach of promise of 
marriage, and upon that issue there should be judg- 
ment for the defendant. 


Bowen, L. J. It seems to me that with respect to 
the question of law for our decision in this case, the 
matter admits of no doubt. It would be a monstrous 
thing if the mere fact of not answering a letter which 
charges a man with some misconduct was held to be 
evidence of an admission by him that he had been 
guilty of it. There must be some limitation placed 
upon the doctrine that silence when a charge is made 
amounts to evidence of an admission of the truth of 
the charge. The limitation is, I think, this: Silence is 
not evidence of an admission, unless there are circum- 
stances which render it more reasonably probable that 
a man would answer the charge made against him 
than that he would not. That appears to me good 
sense, and it is in substance the principle laid down by 
Willes, J., in Richards v. Gellaily, L. R., 7 C. P. 327, 
at p. 131. Hesays: “It seems to have been at one 
time thought that a duty was cast upon the recipient 
of a letter to answer it, and that his omission to doso 
amounted to evidence of an admission of the truth of 
the statements contained in it. But that notion has 
been long since exploded, and the absurdity of acting 
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upon it demonstrated. It may be otherwise where the 
relation between the parties is such that a reply might 
be properly expected.” In this case I think it would 
be unreasonable and insensible to suppose that the de- 
fendant was called upon to answer the statements con- 
tained in the plaintiff's letter to him, upon the alter- 
native that they must be taken to be true if he did not 
deny them. In Bessela v. Stern,2C. P. D. 265, a con- 
versation between the plaintiff and defendant was 
overheard, in which the defendant, on being taxed 
with having promised to marry the plaintiff, did not 
denyit. That, itis true, was held to be some corrobo- 
rating evidence. That however was a very different 
case from this. The Court of Appeal held, that having 
regard to the circumstances under which the state- 
ment was made, the fact that the defendant did not 
deny it was evidence of an admission that it was cor- 
rect. Thecase only illustrates the limitation to be 
placed upon the doctrine that silence is not evidence 
of an admission unless it is reasonable to expect that 
if the statements made were untrue they would be met 
with an immediate denial. [am of opinion that there 
was no evidence in corroboration of the alleged prom- 
ise to marry. 


Kay, L. J. The plaintiff's counsel relies upon vari- 
ous matters as evidence which corroborated the plain- 
tiff's testimony that the defendant promised to marry 
her. I may dispose of some of those mutters very 
shortly. With respect to the ring, it is, to my mind, 
impossible to treat the possession by the plaintiff of 
the defendant's signet ring as corroboration.of the 
promise. A man does not usually give his signet ring 
in such cases. It was said that the fact of the defend- 
ant not answering certain letters was evidence in cor- 
roboration of the promise. The letter written by the 
burgomaster contains no mention of a promise of mar- 
riage, and is clearly not evidence in corroboration. 
The letter written by the pastor of the German 
Church is a letter written by a perfect stranger to the 
defendant, and it contains a threat to punish him by 
means of the law or the press for his misconduct. It 
is clearly a letter which nine out of ten men would re- 
fuse to answer, and the refusal to answer it cannot be 
any corroboration. The real question is, whether the 
letters written by the plaintiff herself so imperatively 
required an answer, that the not answering is evi- 
dence that the defendant admitted the truth of the 
statement that he had promised to marry her. I de- 
clineto lay down any general rule on this matter. 
There are certain letters written on business matters, 
and received by one of the parties to the litigation 
before the court, the not answering of which has been 
taken as very strong evidence that the person receiv- 
ing the letter admitted the truth of what was stated in 
it. In some cases that is the only possible conclusion 
which could be drawn, as where a man states, “I em- 
ployed you to do this or that business upon such and 
such terms,’’ and the person who receives the letter 
does not deny the statement and undertakes the busi- 
ness. The only fair way of stating the rule of law is 
that in every case you must look at all the circum- 
stances under which the letter was written, and you 
must determine for yourself whether the circum- 
stances are such that the refusal to reply alone amounts 
to an admission. The facts in the present case are 
that the defendant had had sexual connection with 
the plaintiff. They had parted, he giving her £100. 
She gues to an hotel at Cannes, where his mother was 
living, and she writes to him from that hotel, having 
seen his mother, and states in effect that he had prom- 
ised her marriage. Is it anirresistible inference that 
by declining to answer the letter he must be taken to 
have admitted the promise? His declining to answer 
is just as consistent with his not having made the 
promise as with his having made it. I cannot see that 











the mere fact of his declining to answer affords the 
corroborating evidence required by the act of Parlig- 
ment. Lagree with what has been said by the rest of 
the court in this respect, and I think that the proper 
course which the learned judge at the trial ought to 
have taken was to say that the plaintiff's evidence 
with respect tothe promise had not been materially 
corroborated in such a way that there was any thing 
left to go to the jury on the issue of breach of promise 
of marriage. 
Motion granted according:y. 


—_—e_—_ 


NEGLIGENCE — DANGEROUS PREMISES — 
RAILROAD TURN-TABLE—“ATTRACTION” 
TO CHILD. 

MASSACHUSETTS SUPREME JUDICIAL COURT, SEP- 

TEMBER 3, 1891. 


DANIELS Vv. New York & N. E. R. Co. 

A railroad company owning a turn-table situated on the com- 
pany’s land, about six hundred feet from two highways, 
and having upright guy-bars, is not bound to keepit 
locked on the ground that it is an attractive object to 
children, and a child injured while playing thereon cannot 
recover. 


Everett W. Burdett and Charles A. Snow, for plain- 
tiff. 


Charles A. Prince and R. D. Weston-Smith, for de- 
fendant. 


LatuHrRop, J. The plaintiff does not contend that he 
had any express invitation from the defendant to en- 
ter upon its premises, but that he was enticed or al- 
lured by the attractiveness of the turn-table, and the 
proposition of law upon which he relies is that, if « 
railroad company leaves a turn-table unlocked or un- 
guarded upon its own premises, near a public highway, 
or in an open or exposed position near the accustomed 
or probable place of resort of children, it is for the jury 
to determine, even in the absence of other evidence as 
to the attractive nature of the turn-table, whether it is 
in and of itself calculated to attract children, and 
whether a child injured upon it was in fact attracted 
orallured by it; that if so allured or attracted, the 
child comes upon the premises of the railroad com- 
pany through its implied invitation or inducement, 
and is not a bare licensee or trespasser, and that the 
company owes to such child the duty to refrain from 
ordinary negligence with respect to the condition and 
management of its turn-table. The turn-table is stated 
in the exceptions to have been five or six hundred feet 
from a highway crossing the railroad, and six hundred 
feet from another highway crossing. Shortly before 
the accident the plaintiff and some other boys were at 
a station on the railroad, which appears by a plan used 
at the trial to have been about one thousand feet from 
the turn-table; that they then asked some trainmen 
who were switching cars on the tracks adjacent to the 
turn-table to let them ride on the cars, and on being 
refused went to the turn-table. The only thing stated 
in the exceptions to show that the turn-table was at- 
tractive is that it had large upright standards or guys, 
twelve to fifteen feet in height, which could be seen 
from a considerable distance. 

The cases upon which the plaintiff relies may be di- 
vided into two classes. Those of the first class rest 
upon the proposition that, if a turn-table is of a dan- 
gerous nature and character, when unlocked or un- 
guarded, ina place much resorted to by the public, 
and where children are wont to go and play, it is the 
duty of the railroad company owning the turn-table 
to keep the same securely locked or fastened, so as to 
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prevent it from being turned or played with by chil- 
dren, or to keep the same guarded. Stout v. Railroad 
Co., 2 Dill. 294; Railroad Co. v. Stout, 17 Wall. 657. 
The decision of the Supreme Court of the United 
was apparently approved ofin Railroad Co. v. Bailey, 
11 Neb. 332, and followed in ;Railway Co. v. Simpson, 
6 Tex. 103; Railway Co. v. Styron, 66 id. 421; Evan- 
sich v. Railway Co., 57 id. 123; Railway Co. v. Me- 
Whirter, 77 id. 356. See also Bridger v. Railroad Co., 
%S8. C. 24; Ferguson v. Railway Co., 75 Ga. 637; 77 
jd. 102. The second class of cases proceeds upon the 
doctrine of constructive invitation; that is, thatif a 
person is allured or tempted by some act of a railroad 
company to enter upon its land, he is not a trespasser, 
and it is held that leavinga turn-table unguarded is 
such an act. Keffe v. Railway Co.,21 Minn. 207; 
O'Malley v. Railroad Co., 43 id. 289; Railway Co. v. 
Fitzsimmons, 22 Kan. 686; Nagel v. Railway Co., 75 
Mo. 653. The decision of the Supreme Court of the 
United States in Ruilroad Co. v. Stout rests upon the 
proposition stated by Mr. Justice Hunt, ‘‘ that while a 
railway company is not bound to the same degree of 
care in regard to mere strangers who are unlawfully 
upon its premises that it owes to passengers conveyed 
by it, it is not exempt from responsibility to such 
strangers for injuries arising from its negligence or 
from its tortious acts.” The cases cited in support of 
this proposition are Lynch v. Nurdin, 1 Q. B. 29; Birge 
y. Gardner, 19 Conn. 507; Daley v. Railroad Co., 26 
id. 591, and Bird v. Holbrook, 4 Bing. 628. With the 
exception of Daley v. Railroad Co., all of these cases 
come within other rules, or within well-defined excep- 
tions to the general rule thata land-owner owes no 
duty to a trespasser, except he must not wantonly or 
intentionally injure him or expose him to injury. 
Iynch v. Nurdin, ubi supra, rests upon the doctrine 
that if a person unlawfully places an obstruction ina 
way, he is liable to achild who is injured thereby, al- 
though the child wrongfully meddles with the obstruc- 
tion. The contrary however was held in Hughes v. 
Macfie. 2 Hurl. & C. 744, and in Mangan v. Atterton, 
L. R., 1 Exch. 239. In Lane v. Atlantic Works, 
Nl Mass. 136, the plaintiff was found to be without 
fault, and notatrespasser. See also Clark v. Cham- 
bers, 3 Q. B. Div. 327; Powell v. Deveney, 3 Cush. 300. 
Birge v. Gardner, ubi supra, rests upon the doctrine 
that an owner of land has no right to use his land 
near a highway in such a manner as to make it a pub- 
licnuisance. ‘To the same effect is Hydraulic Works 
Co. v. Orr, 83 Penn. St. 332. Bird v. Holbrook, wbi su- 
pra, decides that a land-owner cannot lawfully, with- 
out giving notice, set traps upon his own land for the 
purpose of injuring trespassers, and that if a person is 
injured by such a trap he may recover. And in Con- 
necticut the rule is held to be the same, though no no- 
tice is given. Johnson v. Patterson, 14 Conn. 1. This, 
as pointed out by Morton, J., in Marble v. Ross, 124 
Mass. 44, 49, proceeds upon the ground that the owner 
of land cannot wantonly injure a trespusser. The case 
of a trespasser injured by a vicious animal stands upon 
thesame footing. Marble v. Ross, ubi supra. The 
owner of land adjoining a public street is undoubtedly 
liable for an excavation made by him therein if the 
land, with his consent, has fora long time been used 
by the public as a street. Larue v. Hotel Co., 116 Mass. 
67; Beck v. Carter, 68 N. Y. 283. The case of Daley v. 
Railroad Co., ubi supra, so far as it tends to support 
the result reached in Railroad Co. v. Stout, ubi supra, 
must be considered as overruled by Nolan v. Railroad 
Co., 58 Conn. 461. 

The Court of Appeals of New York has stated in a 
Well-considered case, that it does not uphold the decis- 
ion in Railroad Co. v. Stout, ubi swpra, and, although 
itseeks to distinguish that case from the one before 
it, the difference between the two cases is not very ap- 





parent. McAlpin v. Powell, 70 N. Y.126. In this case 
the plaintiff's intestate, a boy in his tenth year, stepped 
out of a window of the house in which he lived upon 
the platform of a fire-escape, and fell through a trap- 
door therein which was insecurely fastened. The de- 
fendant was the landlord of the house, and it was his 
duty to keep the fire-escape in order. It was held that 
he owed no duty to one who was using the fire-escape 
for his own pleasure, and that the defendant was not 
liable. In Frost v. Railroad Co., 64 N. H. 220, the 
plaintiff, a boy seven years of age, was injured while 
playing upon a turn-table of the defendant’s railroad. 
The ground upon which he sought to recover was that 
he was attracted to the turn-table by the noise of boys 
playing uponit. The turn-table was on the defend- 
ant’s land, about sixty feet froma public street, in a 
cut with high, steepembankments on each side, and 
was insecurely fastened. It was held that the plaintiff 
was but a trespasser, and that, under the circumstan- 
ces, the defendant owed him no duty. The court ex- 
pressly refused to follow the case of Railroad Co. v. 
Stout, ubi supra. On the question whether the de- 
fendant was liable on the ground of an implied invi- 
tation, Clark, J., in delivering the opinion of the court, 
said: ‘*One having in his possession agricultural or 
mechanical tools is not responsible for injuries caused 
to trespassers by careless handling, nor is the owner 
of afruit tree bound to cut it down or inclose it, or 
exercise care in securing the staple and lock with 
which his ladder is fastened, for the protection of 
trespassing boys who may be attracted by the fruit. 
Neither is the owner or occupant of premises upon 
which there isa natural or artificial pond, or a blue- 
berry pasture, legally required to exercise care in se- 
curing his gates and bars to guard against accidents to 
straying and trespassing children. The owner is un- 
der no duty to a mere trespasser to keep his premises 
safe, and the fact that the trespasser is an infant can- 
not have the effect to raise a duty where none other- 
wise exists.”” 

Subject to the exceptions we have before stated, and 
to some others which it is not necessary more particu- 
larly to refer to, an owner of land may use his land in 
such manner as he sees fit, and if a trespasser or mere 
licensee is injured he cannot complain that, if the 
owner had used it in amore careful manner, no injury 
would have resulted. Hownsell v. Smyth, 7 C. B. (N. 
S.) 731, and cases cited; Clark v. Manchester, 62 N. H. 
577; Klix v. Niemun, 68 Wis. 271; Gramlich v. Wurst, 
86 Penn. St. 74; Cauley v. Railway Co., 95 id. 398; 
Gillespie v. McGowan, 100 id. 144; Hargreaves v. Deacon, 
25 Mich. 1. See also Sweeny v. Railroad Co., 10 Alien, 
368; Metcalfe v. Steamship Co., 147 Mass. 66, and cases 
cited; Barstow v. Railroad Co., 143 id. 535. In John- 
son v. Railroad Co., 125 id. 75, the plaintiff bought a 
ticket of the defendant corporation which entitled her 
to be carried from Boston to Lawrence. She went as 
far as Somerville, a way station, and there left the 
cars and went to a house near by, intending to take a 
later train for Lawrence. After remaining at the 
house for a while, she returned to the station, and, 
while crossing the tracks to the station of another rail- 
road corporation to meet her son, was injured. The 
space between the two stations wus partly planked and 
partly filled in with earth so as to form a convenient 
passage-way, and evidence was offered that a large 
number of passengers were in the habit of using this 
space as the plaintiff was using it, and that no notice 
or warning to the contrary had been posted. It was 
held that the evidence failed to show that the defend- 
ant held out any inducement to the plaintiff to enter 
its premises; that the use of the premises as a passage- 
way by strangers was a matter in which the defendant 
was absolutely passive, and from which nothing was 
to be inferred in favor of or in aid of the plaintiff, and 
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that the plaintiff was a mere intruder and could not 
recover. See also Wright v. Railroad Co., 129 Mass. 
440. In Morrissey v. Railroad Co., 126 id. 377, a child 
four years of age was run over by the cars of a railroad 
corporation while using the track as a play-ground. 
There was a foot-path across the track which was used 
by persons, but in which the plaintiff had no rights, 
and by which he got upon the track. Evidence was 
offered that the defendant had been notified that the 
place was dangerous for children, and had been re- 
quested to place a fence across the path. The court 
held that the plaintiff was a mere trespasser upon the 
track; that noinducement or implied invitation had 
been held out to him, and that he could not recover. 
There was some evidence in this case that the engineer 
acted maliciously, or with gross and willful careless- 
ness, and this question was submitted to the jury who 
found for the defendant. In Wright v. Railroad Co., 
142 Mass. 296, there was a well-defined path leading to 
a railroad track, and an opening in a ridge near the 
track, and a passage-way for the path through the 
ridge. There was no fence or obstruction to prevent 
persons from going on the track from the path, and 
when freight cars stood on the track an opening oppo- 
site the path was sometimes left. This path had been 
used by persons to cross the track, and no objection 
had been made by the defendant's servants to persons 
crossing there, except when cars were approaching. 
The plaintiff, a boy between six and seven years of 
age, was injured while going to school, and crossing 
the track by the path. It was held that these facts 
would not warrant the jury in finding that the defend- 
ant had held out an inducement or invitation to the 
plaintiff to use the path to cross the track. The case 
of McEachern v. Railroad Co., 150 Mass. 515, came up 
on demurrer to the declaration, which alleged in sub- 
stance that the defendant, a railroad corporation, left 
a car standing on one of several side tracks adjoining 
a public street; that the defendant knew that one of 
the doors of the car was insecurely fastened, and was 
liable, upon receiving a slight touch, to fall to the 
ground; that the defendant well knew that said car 
“*then was, and would be, an enticing, attractive and 
inviting object to children, and well knowing that 
children then were, and long prior thereto had been, 
accustomed to play in, upon, around and about such 
cars as might happen from time to time to be placed 
upon any of said side tracks;’’ that the plaintiff, being 
then upwards of eleven years of age, was travelling 
upon the street in the vicinity of the side track upon 
which the car was standing, ‘‘and saw said car with 
its open door, and was thereby enticed and invited to 
look into said car, and thereupon did undertake to 
look into said car, exercising therein as much care as 
could reasonably be expected of achild of his years 
and capacity, and that in attempting to look into said 
car he carefully touched said door, and immediately 
said door fell upon him,” and injured hims ‘The de- 
murrer was sustained, on the ground that the plaintiff 
was a trespasser, committing an unlawful act in med- 
dling with the defendant's car; that he was not in- 
vited or enticed there by the defendant, and that the 
defendant owed him no duty to have the car safe for 
him to visit. In McCarty v. Railroad Co., 153 Mass. 
—., achild about five years old strayed from the yard 
of the house in which it lived onto a street, and thence 
into the freight-yard of a railroad corporation, where 
it was injured. The freight-yard wus parallel with 
the street, and there was no fence between. It was 
held, in the absence of evidence, that a fence was re- 
quired by the Public Statutes, chapter 112, section 115; 
that it did not appear that there was any evidence of 
a breach of any duty which the defendant owed the 
plaintiff. The cases which we have last cited are con- 
clusive of the one at bar, whatever may be the rule 
elsewhere. The plaintiff was a mere trespasser upon 
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the land of the defendant. We find no evidence of 

invitation by the defendant or inducement held out 

to him to go there, and no evidence of a breach of any 

duty which it owed to him. The Superior Court 

rightly directed a verdict for the defendant. 
Exceptions overruled. 


—-_—_—_ 


BANKS— NATIONAL — TAX ATION— DEDU¢. 
TION OF INDEBTEDNESS. 


NEBRASKA SUPREME COURT, SEPT 16, 1891, 


BRESSLER V. WAYNE County. 

The owner of National bank stock, in listing his shares for 
taxation, is not entitled to deduct his bona fide indebted- 
ness from the value of such shares of stock. 

The decision on the former hearing of the case, reported in% 
Nebraska, 468, overruled. 


Norval, J. This case is on rehearing, the opinion 
being reported in 25 Nebraska, 468. The question in- 
volved is the right of the owner of shares in a National 
bank, having no other credits or moneyed capital, to 
have deducted, in the assessment and taxation of such 
shares, his bona fide debts. On the former hearing it 
was held that, under section 5219 of the Revised Stat- 
utes of the United States, he was entitled to such de- 
duction. Said section 5219 permits State taxation of 
the sbares of stock in National banks, subject only to 
two restrictions: First, ‘ that'the taxation shall not 
be at a greater rate than is assessed upon other mon- 
eyed capital in the hands of individual citizens of such 
State,” and second, ‘‘that the shares of any National 
banking association, owned by non-residents of any 
State, shall be taxed in the city or town where the 
bank is located and not elsewhere.”’ 

The second limitation is not important in this case, 
but it is claimed that by not allowing bona fide debts 
to be deducted, in the assessment of shares in National 
banks, the State thereby places a higher burden of tax- 
ation upon money invested in National banks than is 
imposed upon other moneyed capital, aud therefore 
contravenes the first restriction imposed by Congress 
in the section above referred to. Tae Supreme Court 
of the United States has in many cases considered and 
coustrued the provisions of the act of Congress which 
limit the power of the States in the taxation of Na 
tional bank shares. A reference to some of these de- 
cisions will aid in the determination of the question 
involved in this case. In People v. Weaver, 100 U. 8. 
539, it was held that the statute of the State of New 
York, which permits a tax payer, in listing his prop- 
erty for taxation, to deduct the amount of his debts 
from the valuation of all his personal property, includ- 
ing moneyed capital, except his bank shares, is in con- 
flict with the act of Congress, in that shares of Na- 
tional banks are required to be assessed higher in pro- 
portion to their real value than other moneyed capital 
in the hands of citizens of the State is valued for tax- 
ation. It is further held that the rule of uniformity 
in the taxation of such shares applies to the valuation 
of the shares, as well as to the ratio of percentage laid 
on such valuation. To the same effect is Supervisors v. 
Stanley, 105 U. 8. 305. In Pelton v. Bank, 101 id. 143, 
it is held that where a State statute provides for 
the valuation of all moneyed capital for taxation 
at its true value, including shares of the National 
banks, and the taxing officers intentionally assess such 
shares at their actual valuation, while other moneyed 
capital was assessed far below its real value, such as- 
sessment of National bank stock was in violation of 
section 5219 of the Revised Statutes. In Bank v. Brit- 
ton, 105 U. S. 322, it was ruled that under the statute 
of Indiana, which allows deductions of bona fide debts 
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to be made from all credits, in listing the same for tax- 
ation, the assessing of National bank shares, without 
permitting the shareholder to deduct from the value 
the amount of his bona fide debta, is a discrimination 
forbidden by Congress. In the more recent case of 
Bank v. City of New York, 121 U. 8. 188, the court, in 
an ableand exhaustive opinion, construed the meaning 
of tae words ** other moneyed capital,’’ as used in the 
act of Congress. We quote from the opinion: ‘*The 
key to the proper interpretation of the act of Congress 
jsits policy and purpose. The object of the law was 
to establish a system of National banking institutions, 
jn order to provide a uniform and secure currency for 
the people, and to facilitate the operations of the treas- 
ury of the United States. * * * The main purpose 
therefore of Congress, in fixing limits to State taxation 
on investments in the shares of National banks, was 
to render it impossible for the State, in levying such a 
tax, tocreate and foster an unequal and unfriendly 
competition, by favoring institutions or individuals 
carrying on a similar business, and operations and in- 
vestments of a like character. The language of the act 
of Congress is to be read in the light of this policy. 
Applying this rule of construction, we are led in the 
first place to consider the meaning of the words ‘ other 
moneyed capital,’ as used in the statute. Of course it 
includes shares in National banks; the use of the word 
‘other’ requires that. If bank shares were not 
moneyed capital, the word ‘other’ in this connection 
would be without significance. But ‘ moneyed capital’ 
does not mean all capital the value of which is meas- 
ured in terms by money. In this sense all kinds of 
realand personal property would be embraced by it, 
for they all have an estimated value as the subjects of 
sale. Neither does it necessarily include all forms of 
investment in which the interest of the owner is ex- 
pressed in money. Shares of stock in railroad compa- 
nies, mining companies, manufacturing companies and 
other corporations are represented by certificates 
showing that the owner is entitled to an interest, ex- 
pressed in money value, in the entire capital and prop- 
erty of a corporation; but the property of a corpora- 
tion which constitutes its invested capital may consist 
mainly of real and personal property, which in the 
hands of individuals no one would think of calling 
moneyed capital, and its business may not consist in 
any kind of dealing in money, or commercial repre- 
sentatives of money. So far as the policy of the gov- 
ernment in reference to National banks is concerned, 
itis indifferent how the State may choose to tax such 
corporations as those just mentioned, or the interest 
of individuals in them, or whether they should be 
taxed atall. * * * The business of banking, as de- 
fined by law and custom, consists in the issue of notes 
payable on demand, intended to circulate as money, 
where the banks are banks of issue, in receiving de- 
posits payable on demand, in discounting commercial 
paper, making loans of money on collateral security, 
buying and selling bills of exchange, negotiating loans 
and dealing in negotiable securities issued by the gov- 
ernment, State and National, and municipal and other 
corporations. These are the operations in which the 
capital invested in National banks is employed, and it 
isthe nature of that employment which constitutes it 
inthe eye of this statute ‘moneyed capital.’ Corpo- 
rations and individuals carrying on these operations 
do come into competition with the business of Na- 
tional banks, and capital in the hands of individuals 
thus employed is what is intended to be described by 
the act of Congress. * * * The terms of the act of 
Congress therefore include shares of stock or other in- 
terests owned by individuals in all enterprises in which 
the capital employed in carrying on its business is 
Money, where the object of the business is the making 
of profit by its useas money. The moneyed capital 


thus employed is invested for that purpose in securi- 





ties by way of loans, discount or otherwise, which are 
from time to time, according to the rules of the busi- 
ness, reduced again to money and reinvested. It in- 
cludes money in the hands of individuals employed in 
a similar way, invested in loans or in securities for the 
payment of money, either as an investment of a per- 
manent character or temporarily, with a view to sale 
or repayment and reinvestment. In this way the mon- 
eyed capital in the hands of individuals is distin- 
guished from what is known generally as * personal 
property.’ ”’ 

It follows from these decisions that any method of 
assessment of taxes which prohibits the owner of Na- 
tional bank shares, who uwns no other credits or 
moneyed capital, from deducting his bona fide indebt- 
edness from the value of such shares, and permits the 
deduction of such debts in the assessment of like prop- 
erty similarly situated, conflicts with the act of Con- 
gress. Was therule of uniformity prescribed by the 
Federal statute violated in the assessment of the plain- 
tiffin error? In determining this question it will be 
necessary to examine some of the provisionsof the 
Revenue Law of this State. Sections 27, 30 and 33 of 
the Revenue Law are as follows: ‘** Sec. 27. In making 
up the amount of credits which any person is required 
to list for himself, or for any other person, company or 
corporation, he shall be entitled to deduct from the 
gross amount of credits the amount of all bona fide 
debts owing by such person, company or corporation, 
to any other person, company or corporation, for a 
consideration received; but noacknowledgment of in- 
debtedness not founded on actual consideration, be- 
lieved when received to have been adequate, and no 
such acknowledgment made for the purpose of being 
so deducted, shall be considered a debt, within the 
meaning of this section, and so much only of any lia- 
bility, as surety for others, shall be deducted as the 
person making out the statement believes he is legally 
and equitably bound and will be compelled to pay on 
account of the inability or insolvency of the principal 
debtor; and if there are other sureties who are able to 
contribute, then only so much as the surety in whose 
behalf the statement is made will be bound to con- 
tribute; provided, that nothing in this section shall be 
so construed as to apply to any bank, company or cor- 
poration exercising banking powers or privileges, or 
to authorize any deductions allowed by this section 
from the value of any other item of taxation than 
credits.”’ ‘‘Sec. 30. Every bank (not incorporated), 
banker, broker or stock jobber shall, at the time fixed 
by this chapter for listing personal property, make out 
and furnish the assessor a sworn statement showing: 
First, the amount of property on hand or in transit; 
second, the amount of funds in the hands of other 
banks, bankers, brokers or others subject to draft; 
third, the amount of checks or other cash items, the 
amount thereof not being included in either of the 
preceding items; fourth, the amount of bills receiv- 
able, discounted or purchased, and other credits due, 
or to become due, including accounts receivable, and 
interest accrued but not due, and interest due and un- 
paid; fifth, the amount of bonds and stocks of every 
kind, State and county warrants, and other municipal 
securities, and shares of capital stock of joint-stock or 
other companies or corporations, held as an investment 
or any way representing assets; sixth, all other prop- 
erty appertaining to said business, other than real es- 
tate(which real estate shall be listed and assessed as 
other real estate is listed and assessed under this act); 
seventh, the amount of deposits made with them by 
other parties; eighth, the amount of all accounts pay- 
able, other than current deposit accounts; ninth, the 
amount of bonds and other securities exempt by law 
from taxation, specifying the amount and kind of each, 
the same being included in the preceding fifth item. 
The aggregate amount of the first, second and third 
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items in said statement shall be listed as moneys. The 
amount of the sixth item shall be listed the same as 
other similar personal property is listed under this 
chapter. The aggregate amount of the seventh and 
eighth items shall be deducted from the aggregate 
amount of the fourth item of said statement, and the 
amount of the remainder, if any, shall be listed as 
credits. Theaggregate amount of the ninth item shall 
be deducted from the aggregate amount of the fifth 
item of such statement, and the remainder shall be 
listed as bonds or stocks.” *‘ Sec. 33. The stockholders 
in every bank located within this State, whether such 
bank has been organized under the laws of this State 
or of the United States, shall be assessed and taxed on 
the value of their shares of stock therein in the county, 
town, precinct, village or city where such bank or 
banking association is located, and not elsewhere, 
whether such stockholders reside in such place or not. 
Such shares shall be listed and assessed, with regard to 
the ownership and value thereof, as they existed on the 
first day of April, annually, subject however to the 
restriction that taxation of such shares shall not be at 
a greater rate than is assessed upon any other mon- 
eyed capital in the hands of individual citizens of this 
State, in the county, town, precinct, village or city 
where such bank is located. The shares of capital 
stock of National banks not located in this State, held 
in this State, shall not be required to be listed under 
the provisions of this act.” 

It will be observed that section 27 authorizes the in- 
dividual tax payer to deduct the bona fide debts owing 
by him from the gross amount of his credits, and pro- 
hibits any deduction from the value of any other item 
or property of taxation than credits. The word 
** credits,’ as used in the section, was not intended to 
include notes, securities, accounts due or other credits 
which are the assets of any bank, banker, broker or 
stock jobber, but was intended to cover debts due the 
tax payer growing out of the other ordinary business 
transactions. We must therefore look elsewhere for 
the rule which governs the assessment of moneyed 
capital invested in the banking business. Section 33 
declares that shares of stock in every bank within the 
State, whether incorporated under the laws of this 
State or the United States, shall be assessed according 
to their value, subject to the restriction ‘* that the tax- 
atiou of such shares shall not be at a greater rate than 
is assessed upon other moneyed capital in the hands 
of the individual citizens of this State.”’ This limita- 
tion is the same as imposed by Congress upon the 
States as a condition to the taxation of National 
banks. So it cannot be said that the Legislature, in 
providing for the taxation of National banks, has un- 
favorably discriminated against them. The word 
“‘rate,’’ as used in this section, applies as well to the 
valuation of the shares of the stockholder as to the 
ratio of tax to be levied thereon. There must be uni- 
formity, both in the assessment and the levying of the 
tax. National bank shares cannot be assessed at their 
full value and ‘“‘other moneyed capital ’’ below its 
actual value. Looking to section 30, we find that in 
assessing the property of unincorporated banks, and 
that of bankers, brokers and stock jobbers, they are 
allowed to deduct the amount of their indebtedness to 
depositors and the amount of all accounts payable, 
other than current deposit accounts from the amount 
of their bills receivable, and other credits due, or to 
become due, but this deduction cannot be made from 
any otheritem of their property. The fact that the 
unincorporated bank is entitled to such deduction is 
no valid reason why the debts of the owner of Na- 
tional bank stock should be deducted from the value 
of his shares in assessing them. National banks are 
assessed solely by taxing the shares of stock. In un- 
incorporated banks there are no shares to tax, and the 
Legislature of necessity was compelled to adopt a dif- 








ferent method of taxing them, by assessing the value 
of the capital therein invested, which is practically the 
difference between the value of the assets and the 
amount of liabilities. The shares of a National bank 
do not represent the assets of the bank, but rather the 
difference between the value of its property and its lia- 
bilities. While the method of assessing National banks 
is different from that by which a private bank or 
banker is assessed, the rule of uniformity is preserved 
so that it cannot be said that the law of the State re. 
quires that National banks shall be taxed at a greater 
rate than is imposed upon the capital invested in the 
State banks. 

It must we think be conceded that the larger part of 
the moneyed capital of the individual citizens of this 
State, within the meaning of the words ** other mon- 
eyed capital,’ as defined by the Supreme Court of the 
United States, is in the hands of brokers, stock job- 
bers and incorporated and unincorporated State banks, 
And as the State has not, in the taxation of the capital 
thus invested, unjustly discriminated against the Na- 
tional banks, the fact that in the assessment of a 
small portion of the moneyed capital in the State, 
which is not invested so as to come in competition 
with the National banks, the tax payer is permitted to 
deduct his bona fide indebtedness from credits, is not 
such a discrimination as violates the rule of equity re- 
quired by the legislation of Congress. The principle 
was substantially recognized in the case of Bank v. City 
of New York, supra. In that case the plaintiff, a Na- 
tional bank located in the city of New York, brought 
suit against the defendants to enjoin the collection of 
taxes levied upon the shares of the stockholders of the 
bank, claiming that the laws of the State exempt from 
taxation so much of the moneyed capital of the indi- 
vidual tax payer as creates a discrimination against 
capital invested in such shares. The laws of the Stafe 
of New York exempt from assessment shares of stock 
in trust companies, life insurance companies, deposits 
in savings banks and bonds of the municipalities of 
the State. The court held the exemptions already 
mentioned did not effect an unfriendly or unlawfal 
discrimination against National banks, or the capital 
therein invested, nor does it result in taxing the shares 
of such banks at a higher rate than is levied upon other 
moneyed capital in the hands of individual citizens of 
the State. Soin the case of Adams v. Nashville, % U. 
S. 19, it is held that taxes assessed on National bank 
shares are not invalidated by reason of the exemption 
from taxation by State authority of bonds issued by 
the city of Nashville in the hands of individuals. The 
rule deducible from the decisions of the United States 
Supreme Court is that, where the rate fixed by the 
State for the taxation of capital in the hands of indl- 
vidual citizens, situated similarly to that invested in 
National banks, is not less than that placed upon Na- 
tional bank shares, the rule of uniformity prescribed 
by the act of Congress is maintained, even though 
some moneyed capital in the State, which is invested 
by individuals in business or enterprises, which do not 
come in competition with National banks, is exempt 
from taxation, or is assessed at a less rate than is im- 
posed upon shares of stock in National banks. _ It is 
obvious that the laws of this State providing for the 
taxation of National banks are in perfect harmony 
with this rule, and that the plaintiff in error has no 
legal ground to complain because he was not permitted 
to deduct the amount of his debts from the value of his 
National bank stock. If our statute permitted debts 
to be deducted from the value of all kinds of property 
or from all credits, in listing the same for assessment, 
as the laws of someof the States allow, then the in- 
debtedness of the owner of National bank shares 
would have to be deducted from the value of his 
shares. But the proviso clause of section 27 of the 
Revenue Law of this State provides that the rule 
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which allows the deduction of debts from credits shall 
not ‘apply to any bank, company or corporation ex- 
ercising banking powers or privileges.” We therefore 
reach the conclusion that in this State, in the assess- 
ment of shares of National bank stock, the owners 
thereof are not entitled to deduct their bona fide in- 
debtedness from the value of such shares of stock. The 
judgment of the District Court is affirmed. 
The other judges conour. 


—_————_.—___—— 


THE NEW PENAL CODE OF ITALY. 


BY CHARLES T. LEWIS, PH.D. 


O project of legal reform was ever preceded by 
more careful and elaborate preparations than the 
New Penal Code, which took effect in the kingdom of 
Italy January 1, 1890. For nearly thirty years the de- 
mand of the public conscience for a scientific and uni- 
form system of criminal legislation has been met by 
thegovernment with solemn promises, with a series of 
legislative commissions, drafts and bills, while the 
magistrates, the professors of law, the practicing advo- 
cates and publicists of Italy, and many of those in 
other lands, had contributed voluntary and welcome 
aidin framing the great work. Throughout 1888 and 
1889 the proposed Code was recognized as a National 
question, and it was fully and ably discussed in both 
houses of Parliament before its adoption. In its elab- 
oration, in its logical consistency and in its disregard 
of tradition, it excels the criminal jurisprudence of 
all other countries. 

Rejecting all abstractions and philosophical theories 
concerning the foundation of criminal law, the Code 
accepts for the State the duty of dealing with all acts, 
as offenses, which combine two elements; first, a 
breach of the moral law, and, secondly, a breach of 
public order or private right. Every act which unites 
these two elements, and no other, is defined as an of- 
fense and made subject to a penalty. Of these offenses 
there are two great classes, not distinguished as 
“felonies ’’ and ‘*‘ misdemeanors,’’ asin New York, by 
the kind of punishment assigned to them, but by the 
character of the act. A crime (delitto) isan offense 
prompted by malice or criminal intent, violating the 
lawand directly attacking the rights of others. A 
misdemeanor (contravvenzione) is an act in its nature 
innocent or indifferent, which the law forbids under a 
penalty, in order to protect public security or private 
tights. This broad and simple classification is an im- 
portant help in apportioning punishments, while it 
educates the community to discriminate between the 
classes of convicted persons and relieves the larger 
class of much of the disgrace attached to penal sen- 
tences. 

! In providing the punishments to be awarded to of- 
fenses, the first question before the framers of the Code 
was whether the penalty of death shall be retained. 
This had long been a burning question in Italy. 
Twenty-five years ago the popular house in Rarliament 
voted, after a thoughtful discussion, to abolish the 
gallows, although the ministry was opposed to the re- 
form. In 1872, a congress of jurors at Rome unani- 
mously demanded the abolition of capital punishment, 
and four years later the magistrates of Italy, by a large 
majority, seconded the demand. The Chamber of 
Deputies, in 1877, passed a bill for the purpose with 
but one dissenting vote, but it failed in the Senate. 
One year later, the new ministry adopted the plan of 
systematically and uniformly commuting every death 
sentence to life-long imprisonment, and since 1879 no 
judicial execution has taken place in Italy. After ten 
years of this practice, the government and the parlia- 








mentary commission united in asking Parliament to 
enact a code which should formally do away with the 
death penalty. The discussion which followed was the 
most thorough and statesmanlike ever given to the 
subject. 

The advocates of death as a punishment relied 
largely on the notion that this penalty is necessary and 
effectual to deter the criminal from the gravest crimes. 
They were answered by the largest historical induc- 
tion ever applied to a question of legal policy. It was 
clearly shown by official records that the threat of the 
severest punishment has failed to deter from crime, 
wherever it has been tried, and that where this plan 
has been abandoned, crime has not been encouraged 
thereby. Theentire disuse of the death penalty in 
Italy, as in several other countries, has been followed 
by amarked diminution of capital offenses. In all 
civilized nations which retain the gallows, there is a 
steady decrease in the proportion of the condemned 
who are finally executed, so that even in England, 
where judicial bloodshed is less abhorrent than else- 
where to the popular mind, not one in five of the con- 
victed murderers is put to death, while convictions are 
less than half as numerous, upon equal strength of 
proof, where the sentence must be death as where it 
will beimprisonment. In short, thedeath penalty in 
the law has practically no effect in preventing murder, 
and any deterent effect it might in its nature have is 
wholly neutralized, in our modern society, by the im- 
possibility of inflicting it with reasonable certainty. 

The result of the discussion was a large majority for 
the entire abolition of the death penalty. This conclu- 
sion was absolutely necessary to the logical integrity 
and consistency of the Code. Its framers had resolved 
to apportion all penalties according to offenses, to fit 
in every case the punishment to the crime. But there 
can be no proportion between the penalty of death and 
that of temporary imprisonment. Let it be granted 
that the law can determine as a fact that one offender 
deserves a punishment twice or ten times ora hun- 
dred times as great as another. Then if the former is 
to suffer a fine of a dollar, or imprisonment for ten 
days or a month, it is easy to multiply the sentence by 
two or tenor one hundred, to meet the case of the 
other man. But no fine, no sentence of confinement 
for days can be multiplied to amount to death. The 
authors of a code which is to measure and value all of- 
fenses by rule, and visit each with its exact deserts, 
cannot tolerate a penalty which has no place in their 
scale, and cannot be divided or appraised in multiples 
of another. 

After excluding the gallows, this Code has a singu- 
larly varied list of penalties. + For crimes there are 
three grades of imprisonment, besides the sentences 
restricting residence to a particular place, local exile, 
exclusion from public office and fines. For lighter of- 
fenses there is a mild form of imprisonment, an 
“amend,” which is a fine under another name, and 
suspension from one’s trade or profession. In certain 
cases special provision is made for supervision by the 
police, or for admonition in open court. 

The Ergastolo, the severest penalty known to the 
Code, is perpetual imprisonment; the first seven years 
in solitary confinement at labor, the remainder of life 
in labor, associated with others during working hours, 
but in entire silence. Reclusion is the usual form of 
imprisonment for criminals, and is suffered in special 
prisons, the term not exceeding twenty-four years. 
The first part of the time, usually one-sixth of the 
whole sentence, but not more than three years, is 
spent in labor in a separate cell, the rest in silent asso- 
ciated labor by day and alone inacell at night. But 
after thirty months of good conduct the prisoners may 
be transferred to an institution for associated labor or 
employed on public works. Detention is a third kind 


of imprisonment, with a maximum of twenty-four 
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years, spent in associated labor by day with cellular 
separation at night, and the prisoner may choose, 
within reasonable limits, the work he shall do. Con- 
finement is a sentence to live in a particular commune, 
sixty kilometers or more away from his former home 
and from the scene of his crime, subject to ‘‘ deten- 
tion” for the rest of his term if he leaves the place. 
A fine, if not paid, must be commuted by imprison- 
ment in the form of “ detention,’’ at the rate of one 
day for each ten lire, or two dollars, or by labor on 
public works at two days for each ten lire. 

The prisoner serving time, after a certain large frac- 
tion of his sentence has been endured, with such con- 
duct as promises reformation, may be released for the 
remainder of the term, if not more than three years, 
under special police supervision, and on conditions of 
continued good conduct. If he violate the conditions 
he is remanded for the entire original sentence and 
cannot have another probation. This parole system is 
a novelty in Italy, and is justly regarded as one of the 
best features of the Code. Similar provisions have 
long been in force in Great Britain, Germany and 
Switzerland, as well asin many of the United States, 
with gratifying results. 

In lighter offenses, mere transgressions of positive 
law, regarded as without malice or moral turpitude, 
the Code provides a form of imprisonment called ar- 
rest. It may be for any period not more than two 
years, and is spent in special houses, with labor se- 
lected by the prisoner, and with cellular separation by 
night. Inshort terms, women and boys may be sen- 
tenced to their own homes, subject to imprisonment 
for the full term if they transgress the limits. 

The sentence of incapacity for public office excludes 
not only from the service of the State, but from the 
right of suffrage, the enjoyment of every title of honor 
or dignity, and the exercise of any trust or guardian- 
ship over person or property. In some cases it extends 
to an exclusion from a trade or profession. In light 
offenses the suspension from a trade or profession for 
aterm of from three days to two years is imposed 
alone. In place of a month or less of “ detention,” or 
its equivalent, three mouths of ‘ confinement’”’ or 
three hundred lire of fine or amend, the judge, if there 
are mitigating circumstances, may substitute for the 
first offense a judicial admonition, requiring a bond or 
sureties, if he deem it proper, that the prisoner will 
not commit another offense for a specified time, not 
more than two years. Add to all these varieties of 
punishment the special supervision of the police for 
one, two or three years, during which the condemned 
must reside in a place known and approved by the au- 
thorities, and is liable to seizure and imprisonment 
if his conduct is not satisfactory. Thus this Code 
has a large assortment of penalties, graded and propor- 
tioned to one another, so as to fit all degrees of im- 
puted guilt. 

The apportionment of these penalties to offenses of 
different grades is full of interest. The Code attempts 
to take into account all circumstances of aggravation 
or mitigation. Thus theft in general calls for “ reclu- 
sion’ for not more than three years. But theft of 
public goods, or ornaments on tombs, or by picking 
pockets, demands “reclusion’’ for a term of from 
three months to four years. Theft by abusing confi- 
dence, or at a fire, or by night in a dwelling, or by 
breaking a lock, or entering a window, or in disguise, 
is punished by a term of from one to six years, and if 
twoof these aggravations concur, from two to eight 
years. But stealing grain or fruit from afield is pun- 
ished only by a small fine with ‘‘ detention ” for not 
more than a month for the second offense. Forcible 


robbery of the person is visited by ‘seclusion ’’ for 
one to five years; if violence is done or threatened to 
the victim, from three to ten years. Kidnappping for 
rausom incurs “ reclusion"’ for five to fifteen years. 











The degree of enormity ascribed to certain crimes 
illustrates the moral standards of the Italian people, 
Thus the chapter on duellirg carefully grades the guilt 
of him who challenges or accepts a challenge or takes 
part ina duel, by noting who is in the wrong in the 
original dispute, whether a grave insult has provoked 
the accused, whether the seconds have tried to recon- 
cile the principals, whether the weapons were fair and 
equal and whether the combutant fought for himself 
or as proxy for afriend. All these circumstances are 
reckoned in the penalties denounced, but in every case 
the penalty is very mild as compared with that of our 
own law. Thus, if a man wantonly provoke a neigh. 
bor by gross insult, and then kill him according to the 
received ‘‘Code of Honor,’ his highest sentence jg 
* detention ”’ for seven years, while the man who, un- 
der grave provocation, challenges his enemy, is free 
from legal blame, and if he kill him may escape with 
sixteen months of this mild imprisonment. The dig- 
cussions of this chapter show that Parliament wished 
to suppress duelling, but was helpless to render the 
practice infamous or to punish it severely, in the face 
of public sentiment. 

Another crime which is differently regarded in Italy 
and here is perjury. In New York the law defines the 
offense carefully, and if the false oath is taken ona 
trial for felony, awards to it imprisonment for from 
five to twenty years; in all other cases, for two to ten 
years. The Italian Code in all ordinary cases pre- 
scribes “reclusion ” for one to thirty months, but if 
it is committed to the injury of an accused person, or 
on a trial for crime, the term is from one to five, and 
if both circumstances concur, from three to ten years. 
If the false testimony leads to a life sentence, the term 
is from ten to twenty years. But no punishment can 
be inflicted, if the witness would have sacrificed the 
liberty and honor of himself or a near relation by re- 
vealing the truth, unless his falsehood has brought in- 
jury upon an innocent person, and even then the pen- 
alty isdiminished by one-half to two-thirds. If the 
false witness in a criminal trial retracts his falsehood 
before judgment, he is exempt. On the other hand, 
the subornation of perjury, which in New York is re- 
garded as equally heinous with false swearing itself, is 
in Italy a far more flagrant offense, punished on the 
average twice as severely. There is evidently a wide 
difference in the value assigned to truth and to the 
sanction of an oath by the Latin races of Europe and 
by our Anglo-Saxon ancestors. 

Among the features of this Code which deserve the 
careful attention of students are, its careful definitions 
of responsibility, with elaborate provision for mitigat- 
ing penalties, when tender age, mental weakness, 
drunkenness or duress exists to a degree affecting the 
offender’s volition; its graded severity to second and 
subsequent offenses; the attempt to treat scientifically 
the cumulation of penalties for concurrent or multiple 
offenses, or for conspiracy or association in crime; the 
detailed rules for prescription or extinction by time 
of the right to prosecute, and its development of the 
practice of conditional liberation. In all these respects 
it much excels other codes in elaboration and full- 
ness, and some of its innovations must be recognized 
as valuable reforms. 

Dismissing these details as mainly of interest to 
special students, let us look at the principles of this 
Code as compared with the demands of enlightened pe- 
nal science. Like the traditional criminal law of other 
nations, it trusts mainly in the efficacy of imprison- 
ment for three purposes: to satisfy the sense of public 
justice by punishing offenders, to correct or reform the 
habits and lives of criminals, and to deter others from 
crime. These three great objects are set forth by the 
framers of the Code, the first as the principal guide in 
regulating the distribution and amount of penalties, 
the other two as incidental but important ends to be 
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constantly kept in view. Any sound criticism of the 
Code must inquire whether these objects are properly 
classed, and whether its provisions are adapted to at- 
tain them. 

But the first and chief of these objects is really one 
with which legislation has nothing todo. It is the 
conviction of the foremost students now, and will be 
an axiom of statesmen in the next generation, that the 
duty of the State in dealing with crime begins and 
ends with the protection of public order and of private 
rights. The infliction of punishment, that is, the ef- 
fort to hurt a man because he has done wrong, is a su- 
perstitious practice, out of harmony with our civiliza- 
tion. The vindictive impulse of mankind is a disturb- 
ing element in criminal law, as truly as in social inter- 
course, and it is the business of legal science to elimi- 
nateit from both. But with the abolition of the vin- 
dictive impulse as a motive, the notion of retribution 
inevery form disappears, and there remains no justi- 
fication whatever for the attempt to grade penalties 
inproportion to the demerit of offenses. The new 
Code is praised in Italy as containing a philosophical 
analysis of guilt, establishing grades of offenses, and 
awarding penalties in proportion to offenses. But in 
reality this attempt is one of the most visionary, use- 
less and absurd projects which ever wasted a nation’s 
intellectual powers. This notion of fitting punishment 
tocrime isso rooted in our habits of thought that I 
despair of impressing with its grotesque absurdity any 
one who has not, by long study, freed himself from it. 
The difficulty is not, as it is sometimes represented, 
that judges are liable to err iu framing sentences, and 
to be too severe or too lenient, within the limits of le- 
gal discretion, in particular cases. The difficulty really 
is, that the law is wholly framed upon false assump- 
tions. It assumes that it is the business of society to 
punish, and to measure its punishments by the merits 
of offenders; that a criminal trial therefore is an in- 
quiry into the deserts of the guilty man. It also as- 
sumes that the penalties at its disposal are capable of 
being measured and compared with one another, 
wholly apart from the persens on whom they are in- 
flicted, so that if a given offense calls fora year in 
prison, another offense, which is estimated to be just 
twice as heinous, is properly met by a sentence of two 
years. [ venture to assert that in the whole range of 
human delusious, there never were any more utterly 
unfounded than these. There is no relation whatever 
between the nominal offense, which the law defines 
and denounces, and the demerit of the man _ pro- 
nounced guilty of it. There is no such uniformity of 
age, sex, social condition, character, self-respect and 
family circumstances, among offenders, as to make the 
éeflect of the same sentence approximately the same 
upon different persons. In short, there is no reason- 
ableness in any law which pretends to mete out penal- 
ties by asupposed scale of guilt. No scientific adjust- 
ment of penal legislation is conceivable until this at- 
tempt is abandoned and the notion of punishment is 
recognized as having no place in the law. 

Again all experience shows that legal penalties 
have practically no deterrent influence on crime; that 
nocommunity has ever diminished crime by the se- 
verity of its penal laws. In dealing with the criminal 
class, society must discard the hope of checking their 
predatory deeds by denouncing terms of imprisonment 
against them, while in dealing with those who are not 
criminals by birth and habit, but are guilty of an occa- 
sional or exceptional breach of law, the deterrent in- 
fluence of penal statutes is insignificant,compared with 
that of the other dangers incurred by the offense. 
Finally, the value of imprisonment, as a means of ref- 
ormation, is easily overrated. There are a few institu- 
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self-supporting citizenship take place among young 
But the mass of prisous in nearly every na- 


offenders. 








tion are training schools of crime. This seems inevi- 
table under any prison system. The tendencies to cor- 
ruption and degradation in prison life, whether 
solitary or associated, are overcome only in rare cases, 
under the administration of extraordinary personal 
ability and vigor. The conviction grows, the better 
the facts of experience are understood, that on the 
whole the practice of shutting men up in cells, or be- 
hind stone walls, can only be justified when necessary 
for the immediate protection of society. When con- 
finement becomes necessary, the prisoner should be 
surrounded by every influence which a prison can af- 
ford to promote habits of self-control and industry, 
and to strengthen the basis of morality, and the con- 
finement should last until there is satisfactory evi- 
dence that the work of reform is done, and that the 
prisoner will be a fit member of free society. Tosen- 
tence a dangerous criminal to imprisonment for a 
fixed time is no whit more reasonable than to order 
that a lunatic shall be restrained or a small-pox pa- 
tient isolated for a specified number of days or hours, 
without regard to his recovery. The only form of im- 
prisonment which can be retained in a criminal code 
founded upon reason and experience is the indefinite 
sentence, the sentence of confinement until satisfac- 
tory evidence is given that the prisoner .can safely be 
released. 

But in nearly all cases there is better use for a man 
than to bury him in prison. It is this conviction that 
has dictated the Penal Code of New Zealand, under 
which none but immediately dangerous convicts are 
imprisoned, all others being placed under the guard- 
ianship and tutelage of such reputable citizens as wili 
undertake the charge. This system has built up a pub- 
lic spirit in the community, such that men of wealth, 
especially of large estates in land, vie with one another 
in assuming the care of youthful offenders, and rescu- 
ing them from acriminal career. 1t has been in part 
copied in Massachusetts, where the system of proba- 
tion officers and parole, practiced so successfully of late 
years for juvenile offenders, is now extended to all 
who are convicted for the first timeof less serious 
crimes. There is reason to hope that it will profoundly 
modify the penal codes of all civilized nations, since 
the limited experience of it hitherto indicates that it 
is the surest and most efficient means ever devised of 
preventing the formation and growth of a criminal 
class. 

The new Code of Italy makes buta feeble and imper- 
fect attempt to grasp these great principles of reform, 
and thus loses its best opportunities of making a mem- 
orable epoch in the progress of scientific legislation.— 
The Independent. 


—_-—__—_—. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—ORDER—ACCOUNTING. —(1) A judgment 
which, though it finally determines certain matters, 
requires an accounting before a referee, is an interloo- 
utory judgment, and so long as the accounting be not 
made, or judgment rendered on the report of the ref- 
eree, an appeal to the Court of Appeals from an order 
of the General Term affirming the judgment cannot be 
entertained. Walker v. Spencer, 86 N. Y. 162, and 
King v. Barnes, 107 id. 645, followed. (2) The prelimi- 
nary objection that such a judgment is not appealable 
may be raised on the argument of the main appeal, as 
well as by a motion todismiss on that ground. Seo- 
ond Division, Oct. 6, 1891. McKeown v. Officer. Opin- 
ion by Potter, J. 


BANKS—SAVINGS—PAYMENT OF DEPOSIT ON FORGED 
RECEIPT—LIABILITY.—(1) Where the by-laws of a sav- 
ings bank, assented to by depositors, provide that no 
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payment shall be made unless the depositor shall call 
in person, or by an attorney duly constituted in writ- 
ing, the bank is liable toa depositor for its negligent 
payment of the deposit, on a forged check or receipt, 
to a stranger who had stolen the depositor’s pass-book, 
though another by-law exempts the bank from liabil- 
ity for fraud committed on its officers in producing 
the pass-book and drawing the money without the 
knowledge or consent of the owner, as the latter by- 
law does not relieve the bank from active vigilance in 
order to detect fraud and forgery. It is contended 
that the bank having paid in good faith to the party 
presenting the pass-book, it is not liable, even though 
negligent; and the case of Schoenwald v. Bank, 57 N. 
Y. 418, is cited as sustaining such a rule. There are 
some expressions in the opinion in that case which 
tend to sustain the appellant’s claim; as for instance: 
“Nor dol see that it was at all material to the de- 
fendant whether the order was aforgery ornot. The 
defendant was at liberty to pay the amount of the de- 
posit to any person presenting the pass-book. No or- 
der of the depositor was required. A forged order, 
while ordinarily of no legal effect, was at least equal to 
no order at all; so that it appears to me that the bank 
had the right to make the payment it did on a simple 
production of the pass-book.’’ But that doctrine has 
been criticised, and has not been followed in later 
cases. Allen v. Bank, 69 N. Y. 314; Boone v. Bank, 
84 id. 82-88; Smith v. Bank, 101 id. 63. In the Schoen- 
wald Case the chief question litigated was as to 
whether the order upon which the money was paid 
was a forgery, and the question of negligence does not 
appear to have been considered. In the case of Ap- 
pleby v. Bank, 62 N. Y. 12, it was held that the rules 
prescribed by a savings bank for its protection in the 
payment of deposits do not dispense with the exercise 
of ordinary care upon the part of its officers; and if, 
by acustom or regulation adopted by it, designed to 
prevent fraud, a fact is brought to the knowledge of 
the officers calculated to excite suspicion and inquiry, 
a failure to institute such inquiry is negligence for 
which the bank is liable. It was however held that 
inasmuch as the charge of negligence rested upon the 
dissimilarity in the signatures, the discrepancy should 
be such as could be readily discovered by a competent 
person; that there was no evidence of that character, 
and inasmuch as thetrialcourt had the benefit of a 
personal inspection, the difference in the letters may 
not have been such as to indicate a different handwrit- 
ing; that on review the court had no means of deter- 
mining but that the trial court properly decided that 
the dissimilarity was of such a character that negli- 
geuce could not be predicated upon a failure to dis- 
cover it. (2) The cashier of a savings bank paid a part 
of a deposit, on a forged check or receipt, to a stranger 
who had stolen the pass-book from the depositor, 

without availing himself of the means at hand to iden- 
tify the person demanding payment. Held,in an ac- 
tion by the depositor against the bank, that a finding 
that the cashier was negligent would not be disturbed. 

(3) Another payment on the deposit was made to the 
same person by the assistant cashier. The latter tes- 
tified that he doubted the genuineness of the signature 
to the receipt, and that he asked the person presenting 
it if he could not write a more fluent hand, and re- 
ceived as anu answer that he was not feeling well. The 
assistant cashier also testified that hethought he had 
put other questions to the person demanding payment, 

and that he received correct answers. Held, that in 

view of the fact that the assistant cashier was an in- 
terested witness, and that plaintiff's signature, as well 

as the forged receipt, were in evidence, a finding by 

the jury that the assistant cashier was also negligent 

would not be disturbed. Second Division, Oct. 6, 1891. 

Kummel v. Germania Sav. Bank. Opinion by Haight, 

J. ON. Y. Supp. 101, affirmed. 








BOUNDARIES—ROAD — ABANDONMENT — FEE — 4p. 
MINISTRATORS— PURCHASE OF MORTGAGED PROPERTY, 
(1) Where one lays out a road wholly on his own land, 
but upon the extreme margin of it, and thereafter 
conveys the land, bounding it at that point “ along 
said road,’’ the fee to the whole road passes to the 
grantee, and therefore on the abandonment of the 
road as a highway allthe land thereof becomes a par. 
cel of the grantee’s property. 2) Such road being 
along the north side of the land conveyed, and the 
deed describing the land conveyed as bounded on the 
west along another road, the ownership of the fee ip 
the former road would carry the fee to the center of 
the latter road opposite to the former road. (3) Where 
land is conveyed without any reference in the deed to 
any road, it cannot be inferred that it was made with 
reference to a certain road, from the mere fact that in 
a subsequent conveyance by the same grantor of other 
landsa map annexed thereto, bearing a date earlier 
than that of the first deed, showed a road along the 
side of the land first conveyed. (4) An administrator 
of a mortgagee may at a mortgage sale take a deed in his 
own name, and by a deed executed in his own name 
give good title, the premises in the administrator's 
hands taking the character of the mortgage debt, and 
therefore being as personalty. Oct. 6, 1891. Haber. 
man v. Baker. Opinion by Gray, J. 


CARRIER—CONTRACT—LIABILITY FOR INJURY—LIM- 
ITATION.—(1) In pursuance of an inquiry from a ship- 
per, a railroad company informed him of the through 
rates of transportation for certain goods to a point be- 
yond itsown line. The goods were subsequently de- 
livered to the company, and received by it addressed 
to such point, which the company could reach by 
means of connecting railroads. Held, in an action for 
the non-delivery of some of the goods and delay in de- 
livering others, that these facts were sufficient to sus- 
tain a finding that the company had agreed to trans- 
port the goods beyond its own line to the place to 
which they were consigned. (2) Where the bills of 
lading or receipts given to the shipper when he deliv- 
ered the goods to the carrier for transportation were 
surrendered by him on receiving the goods at their 
destination, the fact that he did not produce the bills 
or prove their contents at the trial does not give rise 
to a presumption prejudicial to him as to the terms of 
the contract of shipment contained therein. (3) The 
carrier, which had entered into a contract with the 
shipper for the transportation of the goods to the place 
of destination, had no right to make inconsistent stip- 
ulations with the persons who delivered the goods for 
the shipper; and provisions and conditions in the ship- 
ping bills, signed by such persons without the knowl- 
edge of the shipper, limiting the liability of the carrier 
to points on itsown road, cannot be considered as ap- 
plicable to the shipment in question. (4) A provision 
in shipping bills that the carrier should not be respou- 
sible for delay in the transit of the property does not 
relieve it from liability for delay occasioned by its own 
negligence. (5) A provision in shipping bills exempt- 
ing the carrier from liability for damages, unless a 
written notice of the particulars of the claim is given 
to the freight agent at or nearest the place of delivery, 
within thirty-six hours after the goods have been de- 
livered, is applicable to shipments beyond the carrier's 
line as well as to shipments to points on its line. (6) 
Such provision, which limits to thirty-six hours from 
the delivery of the goods the time within which notice 
of the particulars of the claim can be given, is void in 
so far as it applies to a shipment of a car-load of pota- 
toes, since the time allowed for making the examina- 
tion and preferring the claim is unreasonably short. 
Second Division, Oct. 6, 1891. Jennings v. Grand 
Trunk Ry. Co. of Canada. Opiuiou by Bradley, J. 5 
N. Y. Supp. 140, affirmed. 
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DECEIT—CO-CONSPIRATORS—EVIDENCE — DISMISSAL 
of COMPLAINT ON APPEAL.—(1) On the issue as to 
whether a certain person was a co-conspirator with the 
organizers of a corporation, to defraud the public, so 
that they would be bound by and liable for his repre- 
gutations to plaintiff as to the financial condition of 
thecorporation, whereby plaintiff was induced to pur- 
chase the notes of the corporation, it appeared that he 
was the treasurer of the corporation, and that at the 
time he represented that the corporation was good he 
had as treasurer, by order of the directors, executed 

rate bonds to the amount of $400,000, and that 
certain drafts of the corporation had gone to protest. 
The treasurer was not a director or stockholder, and 
had no other interest in the corporation than a salary. 
There was no evidence that he had any knowledge of 
any fraudulent purposes or acts of the promoters of 
the corporation. Held, that there was no evidence to 
sustain a finding that he was acting in concert with 
others to create a fraudulent corporation, and there- 
fore they were not bound by his declaration, made, not 
inthe course of his employment, but when plaintiff 
was contemplating the purchase of the notes of a per- 
son to whom they had already been given. (2) Under 
the Code of Civil Procedure, section 1317, providing 
that on an appeal to the General Term it may reverse 
or affirm, wholly or partly, or may modify the judg- 
ment or order appealed from, and if necessary or 
proper, grant a new trial or hearing, it may, in connec- 
tion with a reversal, dismiss the complaint on the 
merits, where it appears that there can be no new evi- 
dence to change the aspect of the caseon a new trial. 
Oct. 6, 1891. Brackett v. Griswold. Opinion by An- 
drews, J. 13 N. Y. Supp. 192, affirmed. 


EQuiTty—JURISDICTION—PARTIES.—(1) Where a res- 
ident of lowa delivers a policy of insurance on his 
property to aresident of New York as collateral se- 
curity for a loan, but gives no assignment thereof, and 
after destruction of the property, assigns the policy to 
aresident of [owa, the courts of New York, in an 
equitable action on the policy by the lender against 
the insurance company, have no authority, after or- 
dering the assignee to be made a party, to render 
judgment in favor of the lender against the insurance 
company, and to enjoin the assignee from recovering 
on the policy, unless said courts have acquired juris- 
diction of the assignee. (2) Where a resident of lowa 
delivers a policy of insurance on bis property to a resi- 
dent of New York as collateral security for a loan, but 
gives no assignment thereof, and after destruction of 
the property, assigns the policy to a resident of Iowa, 
who commences suit thereon in that State, the latter 
isa necessary party to an action on the policy in New 
York by the lender against the insurance company, 
since if he were not joined the insurance company 
might be compelled to pay the policy twice. Second 
Division, Oct. 6, 1891. Muahr v. Norwich Union Fire 
hg. Soc. Opinion by Vanu, J. 7 N. Y. Supp. 143, re- 
versed. 


MECHANICS’ LIENS — PROPERTY—SUBJECT TO — IN- 
TEREST OF VENDOR.—(1) Laws of 1885, chapter 342, sec- 
tion 1, provides that any one furnishing labor or mate- 
tialin the erection of any house, “‘ with the consent of 
the owner,’’ may have a lien for the value of such labor 
ormaterial; and section 5 provides that an owner who 
has entered into a contract to sell land shall be deemed 
to be the owner within the meaning of the act, until 
thedeed has been actually delivered and recorded. 
Held, that a contract for the sale of land, which obli- 
gated the vendee to erect six houses thereon within a 
specified time, and in which the vendor agreed to ad- 
Vance the vendee a desiguated sum to partly pay the 
cost of their construction, was sufficient to show the 


rendered her interest in the land subject to such liens 
as might be filed for labor and material furnished for 
the construction of the houses. ‘The parts of the stat- 
ute above quoted have been recently construed by the 
Court of Appeals in Schmalz v. Mead, 125 N. Y. 188. 
See Rollin v. Cross, 45 id. 766; Husted v. Mathes, 77 id. 
388; Burkitt v. Harper, 79 id. 273; Otis v. Dodd, 90 id. 
336. (2) A stipulation in the contract of sale that any 
mechanics’ lien should be subject to the vendor’s inter- 
est in the property did not destroy the vendor's consent 
to the erection of the houses, and was not sufficient to 
subordinate to the vendor's rights the lien of a person 
furnishing materials for the work, who was not in 
privity with either of the parties to the contract, and 
who had no notice of the stipulation. Second Division, 
Oct. 6, 1891. Miller v. Mead. Opinion by Follett, C. J. 
6 N. Y. Supp. 273, affirmed. 


STATE—CLAIM AGAINST—FILING—CONSTITUTIONAL 
LAW—ALLOWANCE OF BARRED CLAIM.—(1) Laws of 
1870, chapter 321, providing that the canal appraisers 
shall have jurisdiction to hear and determine any claim 
for damages resulting from the negligence of any State 
officer in charge of the canals, or from any accident 
connected therewith, and that such claims shall be filed 
“*in the office’’ of the appraisers, requires, in order to 
constitute and establish the jurisdictional fact of the 
filing, that they be delivered in the office itself, and not 
sent through the mail. (2) Actof New York of 1886, 
directing the board of claims to hear a claim for per- 
sonal injuries resulting from negligence, which has 
been already barred by the expiration of the three 
years limited by the Code of Civil Procedure, section 
383, and to make their award in like manner as though 
it had been filed in proper time, is violative of the 
Constitution of New York, article 7, section 14, pro- 
hibiting the allowance of any claim against the State 
which would be barred between citizens. Oct. 6, 1891. 
Gates v. State. Opinion by Gray, J. ? 





NEW BOOKS AND NEW EDITIONS. 


SHIRLEY’s LEADING CASES. 

A selection of leading cases in the common law, with notes 
by Walter Shirley Shirley, barrister-at-law. Fourth edi- 
tion by Richard Watson. London: Stevens & Sons, 1891. 

The statements of the leading cases here substituted 
for lengthy reports thereof are very admirable, and 
ure accompanied by judicious notes of cognate modern 
cases. The principal cases are of perennial value and 
interest. 

——— -_>—__ —_——— 
NOTES 

PROPOS of judicial salaries, the lord chancellor of 
England is said to be the best paid functionary in 

the United Kingdom. As lord chancellor he receives 
£10,000 per annum. As speaker of the House of Lords 
£4,000, and as president of the Supreme Court, £6,000, 
making a total of £20,000 per annum.—Canada Legul 

News. 


There were seven hundred and twenty-nine senten- 
ces of penal servitude passed by ordinary courts in 
England and Wales during 1890. It is a remarkable 
fact’ that although the population has been increasing 
there has been a great and steady decrease in the num- 
ber of sentences for serious crimes. Thirty years ago, 
when the population was about twenty millions, the 
average number of persons sentenced to penal servi- 
tude was two thousand five hundred or upwards. 
Now the population of England and Wales is about 
thirty millions, and the number of sentences has fallen 
as low as seven hundred and twenty-nine. The labor 
of the convicts has been used in the construction of 
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prison buildings, in the manufacture of clothing, etc., 
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required for officers and prisoners, and a multiplicity 
of articles for the admiralty, war department, post- 
office and other public departments.—Cunadu Legal 
News. 


The writer has often been asked whether photog- 
raphy can lie. The fact that it now plays an import- 
aut part in life renders the question rather a serious 
one, and one that I am certain many would like to 
have answered. Well then, photography can lie and 
be bad enough to bring a blush to the cheek of the 
worthiest disciple of Ananias. The wonderful strides 
made by photography during the past few years have 
not only enabled men to achieve great things by its aid, 
but it has also unfortunately assisted others to deceive 
anddefraud their fellow creatures. Photography assists 
the forger in so closely imitating bank notes as to de- 
ceive the most experienced, but it also assists the 
scientist to detect these forgeries, and in some cases 
has aided justice to discover the offender. An amus- 
ing case appeared some time ago in one of the law 
courts. It was a dispute between two persons about a 
wall. The plaintiff complained that the defendant’s 
wall obstructed the light to which he had aright. De- 
fendant denied the charge. The most amusing part 
of the case however was when the complainant handed 
the judge some photographs of the obstructing wall, 
and the judge observed that it was evident from them 
that the wall certainly did obstruct the light and was 
apparently of unnecessary beight and size. Then up 
rose the counsel for the defendant, and with a smile 
handed the learned judge his photograph of the same 
wall. In the first set of photographs the wall was of 
immense size, towering above all the winds; in the 
second bowever it was of liliputian dimensions, a most 
insignificant thing, unworthy of any dispute. Now 
these different effects can all be brought about by using 
lenses of different angles, that is to say, lenses which 
collect or throw a more or less amount of view ou a 
plate of given dimensions. A wide angle lens is one 
that includes a lot of view in a picture, and as the 
angle is a long way different to that of the human eye, 
the picture in no way gives a correct representation of 
the scene. Readers should beware of house agents’ 
photographs of the houses and property they have for 
disposal. They are nearly all taken with a wide angle 
lens. With such an instrument it is possible to make 
asmall London back garden resemble a large open 
park. The reason is that it causes all objects near at 
hand to appear large, and those a little distance away 
to recede far away in the background. The writer 
had in his possession a photograph of a man playing 
chess with himself and looking on at the game. There 
were of course three figures in the picture, but all of 
the same person, in different positions. The writer 
used to do something similar to this in making long 
panoramic views. A little slit runs along the sensitive 
plate and makes the exposure, and it was quite possi- 
ble to include the same person in the picture ina 
dozen different places and in different attitudes. By 
photographing three persons arranged between two 
mirrors placed ina position thus A, a photograph will 
be produced of thousands and thousands of persons 
crowded together. Spirit photography is another form 
of deception. Photographs are made of a sitter with 
a figure leaning over him. ‘The figure retires when half 
the exposure is over, aud thus has a misty, weird ap- 
pearance in the picture. By composite photography 
almost any thing can be done. This is accomplished 
by cutting out different parts of several photographs, 
arranging them together and rephotographing them. 
The society lady, when she goes to her photographer, 
would be horrified if she were to see her portrait as it 
is first produced by photography. The negative is 


however placed in the hands of the retouching artist, 
whose duty It is to take out all the wrinkles, spots and 





blotches in the face, make the mouth a little smaller, 
the eyes brighter and perhaps the eyebrows a bit 
darker, and the nose a bit shorter. Large lumps are 
then carved out of the waist, and the figure otherwiag 
improved. When the finished portrait is handed over 
to her ladyship she is charmed with it. Perhaps the 
appearance is not exactly the same as that shown by 
her looking-glass, but she consoles herself with the re. 
flection that photography cannot lie—oh, dear no; im. 
possible!—London Tit-Bits. 


eo 
LESSONS IN SHORT-HAND. 


CONDUCTED BY ELDON MORAN. 





A practical course for only $2. 
HORT-HAND is coming so much into demand that 
we have decided to publish a course of lessons for 
the benefit of our readers. It pays to know short- 
hand. A stenographer is required to-day in every 
business house, and the supply of competent writers ig 
not equalto the demand. Besides short-hand is use- 
ful as an accomplishment. Every business and pro- 
fessional man would find a system of brief writing use- 
ful almost every hour. 

Teachers however are very scarce. On this account 
the usual charge for instruction is too high. Recog- 
nizing the importance of this subject, and the need of 
acheap course, one especially adapted to the young, 
and which may be pursued at home, we have decided 
to publish this series of lessons. We have secured the 
services of one of the most skilled and best known of 
American teachers of stenography to take charge of 
our special class. 

Our short-hand series will comprise a course of 
twelve lessons, giving the popular Pitman system ina 
nutshell. With short-hand the best results can only 
be obtained when the pupil receives individual lessons 
from a practical, living teacher. And it is just this 
that we offer every person that joins our proposed 
class. It may seem remarkable that we can offer a 
course of individual lessons, to be received at home by 
each class member, for only $2. Here is the plan. The 
printed explanations and engraved plates will all ap- 
pear from time to time in these columns. This will 
serve asatext. The author of the series, whom we 
have engaged to conduct our class, will give a course 
of twelve lessons by mail, that is, by means of written 
letters, toeach student. Prof. Moran is making a 
great success of this plan. Every exercise is carefully 
corrected, mistakes pointed out and explained, ques- 
tions answered, lesson keys and blanks furnished. 
The professor’s letters will be found not only highly 
instructive but friendly and encournging. 

Each member will also within proper limits be in- 
troduced to other students living in other States with 
whom he may correspond, making use of short-hand 
characters. The class will be organized at once. Cer- 
tain limitations are of course necessary as to the num- 
ber of students that may enter at this low rate, and the 
time within which they will be received. Hence do 
not delay if you intend to join. Our instructor 
taught aclass last year numbering more than three 
thousand students, and the practicability and success 
of the plan cannot be doubted for a moment. It is 
certainly a rare chance, and if you ever intend to learn 
short-hand now is the time to begin. The amount of 
instruction offered you for only $2 would cost $20 in 
any first-class school or college. Act promptly. Re- 
mit your membership fee direct to the editor. Our in- 
structor will then send lesson blanks and instructions 
how to proceed forthwith. Let us make our class one 
of the largest and best ever organized. 

Weep, Parsons & Co. 

ALBANY, N. Y. 
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ler, als. Nor can we hesitate to say that in our judg- } 
bit ment a man who hands over $10,000 or $5,000 to ii 
rot The Albany Law Jour nal, the bosses of his party for election purposes is not 1. 
ver ———— fit to be a judge, nor would the people anywhere 
the ALBANY, NOVEMBER 21, 1891. out of the city of New York have the smallest con- | 
by = fidence in his integrity. He may think he is above i} 
Te- artisan bias in his office; he possibly may be so; f 
- ae Sar but the public will not think a ree | his office is | 
degraded and his usefulness seriously impaired. : 
T must be confessed that the advocates of the | since writing the foregoing we are informed that ' 
popular election of judges, among whom we | «Mr, McCrea, a republican, who wanted a civil 
have always been, are put on the defensive by the | justiceship, paid to various organizations $6,500.” 
disclosures involved by the compliance with the coteaes if 
Corrupt Practices Act in this State. The state- The world is growing very short of historical 
nat ments filed by such candidates at the late election | yascals, It is really pitiful to see how most of its 
> show that in many instances very large sums of | past pet scoundrels are being exculpated. It has \ 
ry money have been spent by them to make their calling | heen customary for three or four hundred years 
is and election sure. In this district, Judge Herrick, | ¢) yegard Richard Third and Henry Eighth as 
se. who was practically as certain of election as of the | two of the grossest villains in history, but Mr. i 
oe recent eclipse, found it necessary or discreet to | Froude has just reburnished the aureole which 
- spend between $5,000 and $6,000 — more than the | some years ago he laid around the head of St. Henry 
ut governor-elect spent, and just about $1 per head for | ang now Mr. Elias A. Calkins has volunteered to t 
1g his majority. This included considerable sums to | smooth down the traditional humps, mental and f 
ot certain editors. In the city of New York, where | physical, of the terrible Richard. The hump, it f 
1B, the Tammany candidates were much surer of elec- | seems, was only a high shoulder, and the accounts 
. tion than of the eclipse, the case is still more flag- | qo not agree as to which shoulder it was, Our im- 
of rant, We extract the following from a reputable pression is that it was the right, and that it was a 
of city newspaper : mere gentle elevation attributable to excessive use ; 
The total amount expended by each candidate, com- | of the scepter. But how can there be any thing cer- 
of pared with annual salary of the office to which he as- | tain about Richard's hump, when nobody is certain { 
iy pired, will be found in the following table: about Byron’s foot? This defense is in the introduc- ; 
ns FOR JUDGE OF THE SUPREME COURT. tion to the play of Richard Third, which forms the j 
2 Annual ° f 
Lis Candidate. Expended. Salary. | fifteenth volume of the Bankside Shakespeare. Mr. 
ad ET. aes eager mi D.. n+ re Ot 911.8 599 | Calkins, who is unmistakably a lawyer, is by no 
. Francis M. Scott, C. D............ 408 seeees j means violent or unreasonable in his views. He ii 
+ FOR JUDGE OF THE SUPERIOR COURT. admits that Richard could ‘‘ hump himself,” in the if 
p- weary A Gildersleeve, Tam. and N. Y. -D. $4,660 St 15,000 | Western phrase, but inclines to think that some of i 
ill Sane ee &. - we the devilry attributed to him was the work of un- { 
ve poe SEUSS OF TEE COURT OF COMMON FERAS friendly historians, and of his crafty successor. 
“ J. i Week ine” - ae. ite ms - $20, rt tof 15,000 | There is little contemporary evidence. He, as well as 
. sen suUneR OF TRB CITT CouRE. Walpole, is by no means clear that Richard mur- % 
ly Simon M. Ehrlich, Tam. and N. Y. D...... &, 450 00 dered the princes. Mr. Calkins argues that as these 
3° =~ Ae yt MoCarthy, Ta Tam. and N. Y. D. 7,898 60 | children had been declared illegitimate by Parlia- ‘ 
seeeeee © - 2 10,000 ° . 
d. Rivard J. MeGean, Ws cadghs cxccscire 8 a ’ ment, Richard needed not to destroy them for his 
ly ae tee. 2 BS own protection. But so long as they existed they 
m With the single exception of Judge Gildersleeve, would furnish an easy nucleus for rebellion, Gaird- 
h euch of the Tammany candidates for judicial office in | eT, from whom Mr. Calkins quotes (misnaming him 
id this one county spent more money than did Mr. | Gardner), does not acquit Richard of this murder. 
r- Flower (according to his affidavit) in his canvass for | Mr, Calkins’ views are merrily caricatured by an acute 
a Serernor in the whole State. Shakespearian who writes to us: ‘ In the Introduc- { 
0 This is a very abominable and indecent showing. | tion Col. Calkins shows what a gentle, sweet and 
- No judicial candidate ought to be required or per- | modest man Richard III was; how kind to his wife, 
e mitted to spend one cent to procure his election, | and how the deep sorrow of his life—the gloom 
‘8 nor for election expenses. There ought to be one | over his otherwise grateful task of making every- 
corner in the Augean stable of modern politics kept | body happy — was the sad death by diphtheria of " 
r tolerably clean, and it should be the judicial corner. | those two young babes in the tower. He had al- 
a We earnestly protest that we have no partisan bias | ways been afraid of the dampness of the place; had 
* inthis matter. If republican candidates have spent | even hesitated sending them there on that account, 
- considerable sums of money for this purpose they | but the least he could do was to have the drainage 
ie are justas reprehensible, and if their names come to | thoroughly overhauled, his life work, which Queen 
. Us we shall publish them. We cannot be blind to | Elizabeth’s ancestor, Richmond, so thoughtlessly 
the danger that this practice puts judicial candi- | interrupted. At any rate this is the drift of Col. 
dates under very improper obligations to individu- | Calkins’ introduction, though he may have omitted 
Vou. 44 — No. 21. 
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the diphtheria episode.” Mr. Calkins attributes 
the entire play to Shakespeare, despite Mr. Lowell’s 
opinion to the contrary, and we shall cast in our 
vote with Mr. Calkins. (Lowell’s lecture on 
Richard Third, soon to be published, will be 
looked for with interest.) The introduction is inter- 
esting pictorially, as well as critically and historic- 
ally, for it presents several curious portraits of the 
royal bogey, with some fac-similes of his handwrit- 
ing. Mr. Calkins closes with a trumpet-blast of con- 
tempt and defiance of Mr. Ignatius Donnelly, which 
we heartily applaud. We really wish old Dick could 
be ‘‘himself again” for one short hour, so that he 
could have up the impudent doubter, and serve 
him as he did Buckingham, 


The first publication of any collection of legal 
words and phrases, so far as we know, was begun in 
this journal some years ago, and resulted in a vol- 
ume entitled ‘‘ The Judicial Interpretation of Com- 
mon Words and Phrases, by Irving Browne,” pub- 
lished in 1883, and now published by the Bancroft- 
Whitney Co., of San Francisco. This volume 
had somewhat of a humorous cast, and embraced 
considerable extracts from judicial opinions. This 
was succeeded by Mr. John D. Lawson’s ‘ Concord- 
ance of Words and Phrases construed inthe Judicial 
Reports, and of Legal Definitions contained therein,” 
published by F. H. Thomas & Company of St. 
Louis, in 1883, in one large volume, This was a 
bare lexicon of words and phrases with refer- 
ences to the sources, but very exhaustive. Mr. 
Winfield’s ‘‘ Adjudged Words and Phrases, being 
acollection of Adjudicated Definitions of Terms used 
in the Law, with references to authorities,” was pub- 
lished at Jersey City, in 1882. This was rather fuller 
than Mr. Browne’s and much smaller than Mr. Law- 
son’s, and gave very short extracts from opinions. 
These were all mainly based on American decis- 


ions. Now comes an exclusively English work, 
entitled, ‘‘The Judicial Dictionary of Words 


and Phrases Judicially interpreted, by F. Stroud, 
of Lincoln’s Inn, Barrister-at-Law,” published 
by Sweet & Maxwell, London, in one comely 
volume of about one thousand pages. This is 
evidently a very complete work, and bears evi- 
dence of a great deal more editorial labor than any 
one of its predecessors. Extracts from judicial 
opinions are very frequent but very concise, and the 
results are generally stated rather than the discus- 
sion leading up to them. Such a work could only 
be the outcome of many years’ research and of a 
talent for wise selection and pointed and pregnant 
statement. In this way a single paragraph of half 
a page boils down and expresses the juice of a great 
number of cases. Mr. Stroud is a master of this sort 
of statement, and a judicial dictionary constructed 
by him on this plan, and based solely on the Aimeri- 
can authorities would be an invaluable companion 
to this for the English bar, and extremely useful to 
the American lawyers. Naturally our reports are 


much more fertile than the English in definition, and 





as a whole much more interesting and researchful, 
We are glad to see that Mr. Stroud announces that 
such a companion volume is in a forward state of 
preparation. 


The friendly dispute in this journal between 
Messrs. Cowen and Baker about the effect of the 
barking of the dog in James T. Brady’s case js 
brought to mind by a story which comes to us in 
the Kansas City Star. The gist of it is that a very 
noisy legal orator was discomfited by a milder 
brother who told against him the fable of the lion 
which consorted with the ass in hunting, and for 
which the ass brayed so vociferously that the lion 
avowed that he himself would have been scared had 
he not known that the roarer was an ass. The ac- 
count proceeds: ‘‘The jury began to laugh and the 
effect of the judge’s sonorous eloquence was visibly 
weakened. He lost the case.” We hope that we 
shall not be met with any infidel doubt of Mr. Cowen 
about this well-authenticated case. It reminds us 
of a certain stentorian lawyer of Troy, N. Y., who 
in trying a case before a witty referee, was offended 
by his ruling on an objection to evidence without 
hearing him. Springing to his teet, he shouted 
‘*But your honor, I want to be heard.” “§o you 
can,” mildly responded the referee, ‘‘ clear around 
the square.” 


The New York Tribune is certainly an enterpris- 
ing newspaper. It has discovered that Jane Sey- 
mour was one of Henry Eighth’s ‘‘ victims.” Mr. 
Froude would doubtless be curious to learn the 
grounds of this opinion. The Tribune’s London 
correspondent, ‘‘G. W. 8.,” having demolished Mr. 
Gladstone, now devotes nearly a column to mild 
ridicule of Lord Coleridge as a literary critic, be- 
cause his lordship does not hold the same views 
concerning Matthew Arnold which G. W. S. enter- 
tains. Many even in this country will receive Lord 
Coleridge’s opinion on any literary subject with 
more respect than that of G. W. S. Mr. Smalley’s 
ridicule of Lord Coleridge’s modesty or ‘‘ humility,” 
as he phrases it, is not singular, for it is a quality 
which he naturally does not understand, or at all 
events does not evince. After all, what folly it is 
for one critic to find fault with another for not 
agreeing with him! 





Within a few days several new defenses in crimi- 
nal cases have been invented. In Utica, to a com- 
plaint for assault and battery, the defendant set up 
that he was laboring at the time under an acute at- 
tack of dyspepsia. In Pennsylvania, a tramp, in 
prison, who refused to work, was released on the 


‘ground of “ persecutional mania,” i. ¢., the halluci- 


nation that he was imprisoned and condemned to 
work solely for the sake of persecution. In Cats- 
kill, to an indictment for manslaughter by abortion, 
the prisoner set up the defense of kleptomania! But 
it did not succeed. 
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NOTES OF CASES. 
N Kramrath v. City of Albany, Court of Appeals, 
Second Division, October 6, 1891, it was held that 
there being no provision in a city’s charter limiting 
its power to make purchases for fitting up rooms 
for the use of city officers, or prescribing any par- 
ticular manner for making contracts therefor, the 
council can confer the power on a committee, and, 
the city having enjoyed the benefit of the work per- 
formed and the goods purchased, it is liable therefor 
on quantum meruit, even though the order was given 
by a single member of the committee, or by the janitor 
of the building. The court said: ‘The appellant’s 
claim is that the authority given to the committee was 
one calling for the exercise of judgment and discre- 
tion, and could not be delegated. The principle of 
law is well established that public powers or trusts 
devolved by the charter upon the common council 
are to be exercised when and in such manner as it 
shall determine, and cannot be delegated. In other 
words, the governing body of the city cannot con- 
fer upon one of its committees the power to perform 
acts which relate to the government of the city. 
But that principle has no application to this case. 
The leasing or furnishing of a room for the transac- 
tion of the city’s affairs is a mere business act, and 
in its power to perform it the city differs in no re- 
spect from an ordinary business corporation or an 
individual, and it may delegate the power to per- 
form such acts to agents or committees. The power 
given to the committee to ‘fit up the rooms’ con- 
ferred authority to do whatever was necessary to 
thatend. It would doubtless tend generally to an 
economical administration of affairs if the articles 
required should be specifically enumerated by the 
council, or a limit put to the expenditure to be 
made. But the argument that such general author- 
ity may lead to extravagance and waste of the mu- 
nicipal funds has no foundation in this particular 
case, as the committee appear to have kept well 
within the necessities of the occasion, and no com- 
plaint is made that the carpets and desks sold by 
the plaintiff were not proper, within the require- 
ments of the resolution, and fully worth the prices 
charged. It would hardly be practicable for all or 
amajority of the members of a common council to 
attend to the details of such purchases, nor can it be 
said to be unlawful for the committee to permit one 
or two of its members to make selection of the partic- 
ular article of furniture required. And when the work 
and material have been actually ordered by the com- 
mon council, and the city has had the full benefit of 
them without objection from any of its officers, very 
slight evidence is sufficient to support a finding 
that any irregularities in the committee’s action 
have been waived, and their general acts ratified. 
Assuming that in this case the committee’s action 
in permitting one of their number to order and se- 
lect the goods sold by the plaintiff was an irregu- 
larity, the evidence is ample to sustain the finding 








of the court that the acts pursuant to which the 
plaintiff's claim was contracted were ratified and 


confirmed, But upon another principle of law the 
defendant is liable. That corporations may be 
bound upon implied contracts made by its agents, 
and to be deduced from corporate acts without a 
vote of the governing body, is now well established. 
Within the practical application of that rule, such 
contracts must be within the scope of the corporate 
powers, and must not be one which the charter or 
law governing the corporation requires should be 
made in a particular way or manner. Dill. Mun. 
Corp., §§ 883, 384, and cases cited in note; 2 Kent 
Comm. 291; Bank v. Patterson, 7 Cranch, 299; Pe- 
terson v. Mayor, 17 N. Y. 449; Gas-Light Co. v. 
Mayor, 3 Rob. (N. Y.) 124; affirmed, 33 N. Y. 309; 
Nelson v. Mayor, 68 id. 585; MeC loskey v. Mayor, 7 
Hun, 472. When the act done is wltra vires, it is 
void, and there can be no ratification, and, when 
the mode of contracting is limited and provided for 
by statute, an implied contract cannot be raised. 
But a corporation, like an individual, is liable upon 
a quantum meruit when it has enjoyed the benefit 
of the work performed or goods purchased, when 
no statute forbids or limits its power to make a con- 
tract therefor. None of the cases cited by the ap- 
pellant hold to the contrary. Brady v. Mayor, etc., 
20 N. Y. 312; Donavan v. Mayor, ete., 33 id. 291; 
McDonald v. Mayor, ete., 68 id. 23; Parr v. Green- 
bush, 72 id. 472; Smith v. City of Newburgh, 77 id. 
130; Dickinson v. Poughkeepsie, 75 id. 65; Lyddy v. 
Long Island City, 104 id. 218, were all cases where 
the contracts sought to be enforced were either 
ultra vires or were executed in express violation of 
law. Here the power to make acontract for the 
work done existed, and the city, having had the 
benefit of such work, is liable for its value. The 
fact that the order to the plaintiff was given by one 
of the committee, or even by the janitor, as appears 
to have been done in some instances, affords no de- 
fense to the claim. If the council had ordered the 
committee to purchase coal to heat the public 
buildings, it would not be seriously claimed, after 
the coal had been delivered and burned, that from 
the fact that the committee permitted the janitor 
to give the order to the merchant, the city were re- 
lieved from paying. Such matters do not belong 
to the governmental department of the city, and it 
can afford no defense that the power to purchase 
was delegated to an inferior agent of the city.” 


In Crawford v. Tyrrell, Court of Appeals of New 
York, October 6, 1891, it was held, that where 
complainant’s house is rendered unfit and uncom- 
fortable for respectable occupation by reason of the 
proximity of a house of ill-fame, whose inmates are 
boisterous and indecent, he may maintain an action 
to restrain the nuisance, and to recover damages 
occasioned thereby. The court said: ‘‘ The appel- 
lant argues that the plaintiffs could not maintain a 
civil action of this nature, inasmuch as the damage 
they suffered was a damage common to the whole 
community, and not special to them. If that posi- 
tion had been sustained by the facts, I do not doubt 
but that it would have been the duty of the trial 
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rule of law requires of him who complains of his 
neighbor’s use of his property, and seeks for redress 
and to restrain him from such use, that he should 
show that a substantive injury to property is com- 
mitted. The mere fact of a business being carried 
on which may be shown to be immoral, and there- 
fore prejudicial to the character of the neighbor- 
hood, furnishes of itself no ground for equitable 
interference at the suit of a private person; and, 
though the use of property may be unlawful or un- 
reasonable, unless special damage can be shown, a 
neighboring property-owner cannot base thereupon 
any private right of action. It is for the public 
authorities, acting in the common interest, to inter- 
fere for the suppression of the common nuisance. 
See Francis v. Schoellkopf, 53 N. Y. 152. If the 
business complained of is a lawful one, the legal 
question presented in a civil action for private dam- 
age is whether the business is reasonably conducted, 
and whether, as conducted, it is one which is ob- 
noxious and hurtful to adjoining property. If the 
business is unlawful, the complainant in a private 
action must show special damage, by which the 
legitimate use of his adjoining property has been 
interfered with, or its occupation rendered unfit or 
uncomfortable. That the perpetrator of the nuis- 
ance is amenable to the provisions and penalties of 
the criminal law is not an answer to an action 
against him by a private person to recover for in- 
jury sustained, and for an injunction against the 
continued use of his premises in a similar manner. 
The principle has been long settled that the objec- 
tion that the nuisance was a common one is not 
available if it be shown that special damage was 
suffered. ose v. Miles, 4 Maule & S. 101; Rose v. 
Groves, 5 Man. & G. 613; Francis v. Schoellkopf, 
supra; Lansing v. Smith, 4 Wend. 9. One who 
uses his property lawfully and reasonably, in a gen- 
eral legal sense, can do injury to nobody. In the 
full enjoyment of his legal rights in and to his 
property the law will not suffer a man to be re- 
strained, but his use of the property must be always 
such as in no manner to invade the legal rights of 
his neighbor. The rights of each to the enjoyment 
and use of their several properties should, in legal 
contemplation, always be equal. If the balance is 
destroyed by the act of one, the law gives a remedy 
in damages, or equity will restrain. If the use of a 
property is one which renders a neighbor’s occupa- 
tion and enjoyment physically uncomfortable, or 
which may be hurtful to the health, as where trades 
are conducted which are offensive by reason of 
odors, noises or other injurious or annoying features, 
a private nuisance is deemed to be established, 
against which the protection of a court of equity 
power may be invoked. In the present case the in- 
decent conduct of the occupants of the defendant’s 
house, and the noise therefrom, inasmuch as they 
rendered the plaintiff's house unfit for comfortable 
or respectable occupation, and unfit for the purposes 
it was intended for, were facts which constituted a 
nuisance, and were sufficient grounds for the main- 
tenance of the action. If it was a nuisance which 








ject of an indictment for its unlawful and immoral 
features, the plaintiffs were none the less entitled 
to their action for any injury sustained, and to 
their equitable right to have its continuance re. 
strained.” 


In Woolsey v. Trustees of Ellenville, 61 Hun, 136, 
it was held that in an action by a wife against a vil- 
lage for personal injuries sustained by falling on an 
unsafe sidewalk, evidence of damage to her sepa- 
rate business was incompetent in the absence of al- 
legations in the complaint that she carried on such 
a business and of damage thereto. The court said: 
‘*The plaintiff was permitted to prove, under the 
objection of ‘the defendant, that she was carrying 
on a separate business on her own account, and that 
the profits of the business were hers. There is no 
allegation in the complaint that the plaintiff hada 
separate business carried on, on her own account, 
or any allegation of special damages on account of 
her separate business, and we think the admission 
of this evidence, under the defendants’ objection 
and exception, was error. In the case of Uransky 
v. Dry Dock & Battery R. Co., 118 N. Y. 304, this 
direct question was raised, and as it appears to us 
was definitely settled by the Second Division of the 
Court of Appeals. In that case, as in this, the ac- 
tion was by a married woman. In that case, as in 
this, the complaint contained no allegation of spec- 
ial damage, or that the plaintiff was carrying ona 
separate business; and Parker, J., in delivering the 
opinion of the court, uses this language: ‘ Presump- 
tively, damages for negligently diminishing the 
earning capacity of a married woman belong to her 
husband; and when she seeks to recover such dam- 
ages, the complaint must contain an allegation, that 
for some reason, she is entitled to the fruits of her 
own labor, and, if she seeks to recover damages for 
an injury to her business, she must allege that she 
was engaged in business on her own account and by 
reason of the injury was injured therein as specific- 
ally set forth. No such allegations are contained in 
the complaint in this action. Nevertheless, the 
plaintiff was permitted to prove, against the objec- 
tion of the defendant, that the evidence was irrele- 
vant and immaterial, and called for special damages 
not alleged in the complaint; that she was engaged 
in the dressmaking business; sold fancy goods and 
dry goods; was accustomed to make from $16 to 
$20 per week; and that because of her injuries was 
prevented from working for two months; this was 
error.’ It seems quite impossible, upon principle, 
to distinguish that case from the one at bar. It 1s 
true that the learned judge used this language: 
‘The evidence is clearly admissible as descriptive 
of her condition, and for no other purpose.’ But I 


cannot see that that in any way relieves it from 
error of its admission, especially as the learned 
judge, in denying the motion to strike out this evi- 
dence, said: ‘Nothing is better settled than the 
fact that a married woman can carry on her own 
business separately from her husband. 
the objection.’ ” 


I overrule 
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PARTNERSHIPS — AUTHORITY TO GIVE 
NOTES—PRESUMPTION—EVIDENCE. 


CONNECTICUT SUPREME COURT OF ERRORS, AUG. 
25, 1885. 


PEASE V. COLE. 


Qne member of a partnership formed for the purpose of con- 
ducting a theater prima facie has no authority to give a 
firm note. 

Where one buys the note of such a firm knowing the nature 
of the partnership business, knowing that it was written 
and signed by the irresponsible member of the firm, and 
with knowledge of a course of dealing which pointed to 
the other partner alone as the financial representative, he 
takes the note at his peril, though there wasno actual bad 
faith or notice on his part. 


G. G. Sill and H. 8. Sanford, for appellant. 





J. E. Stanton and S. F. Jones, for appellee. 


Loomis, J. The question involved in this case is 
whether one member of a copartnership formed for 
the purpose of conducting a theater in Hartford 
could, under the circumstances mentioned in the find- 
ing, bind the other member by executing a negotiable 
promissory note in the name of the firm for money 
borrowed. ‘The finding, in terms, excludes all express 
authority of the other partner, and even all knowledge 
of the matter on his part. So that any conclusion that 
the note is the note of the firm, rather than of the 
member executing it, must necessarily rest on an au- 
thority to be implied. But here again the facts found 
se circumscribe the range of inquiry as to exclude all 
the ordinary sources of such authority. The circum- 
stances from which an authority may be implied are 
identical with those involved in a question of ordinary 
agency, for each partner is regarded as the accredited 
agent of the rest. In many cases the decisive fact is 
found in the customary course of dealing; but not so 
here, for itis found that the note in question was the 
only note ever given in the name of the firm. Theco- 
partnership first commenced business in August, 1883, 
and on the 24th of the same month the note in suit was 
given. There was therefore very little time for a 
course of conduct or usage of any sort to grow up giv- 
ingany apparent authority. The finding traces the 
money borrowed only into the hands of McCarthy, the 
partner who signed the firm name, and no fact ap- 
pears showing, directly or presumptively, that the act 
was necessary for any of the purposes of the partner- 
ship. The only remaining source from which an au- 
thority may be derived by implication must be sought 
in the nature and scope of the partnership and in the 
nature of the act; and here, if we examine the legal 
principles that are applicable, it will be found, not 
only that all such implication is wanting, but that the 
presumption is directly against the authority assumed. 
The weight of authority in the United States, and the 
aniform tenor of the authorities in England, will be 
found to establish a controlling distinclion in respect 
toimplied authority between commercial or trading 
and non-trading partnerships. Story Partn. (6th ed.), 
§102a; 1 Lindl. Partn. (4th ed., by Ewell), top p. 266, 
and note 1, and cases there cited; 1 Colly. Partn. 648, 
658; Metc. Cont. 121, and cases cited in the notes. 

In a commercial partnership each acting partner is 
its general agent, with implied authority to act for the 
firm in all matters within the scope of its business; 
and the presumption of law is that all commercial pa- 
Per which bears the signature of the firm, executed by 
one of the partners, is the paper of the partnership, for 
the reason that the giving of such notes would be 
within the usual course of mercantile transactions. 
But when we pass to non-trading partnerships the 





doctrine of general agency does not apply, and there is 
no presumption of authority to support the act of one 
partner. Hencein order to subject the firm upova 
billor note executed by the partner in its name, a 
course of conduct, or usage, or other facts sufficient to 
warrant the conclusion that the acting partner had 
been invested by his copartners with the requisite au- 
thority, must appear, or that the firm has ratified the 
act by receiving the benefit of it. That the partner- 
ship in question belongs to the non-trading class seems 
so obvious as to need no discussion. The brief in be- 
half of the defendant Cole cites many cases, and gives 
a long list of pursuits and professions which those 
cases establish as of the non-trading class, and although 
the conduct of a theater is not there mentioned, yet 
the analogies manifestly include it. Toshow the ex- 
istence of the distinction contended for, and its appli- 
cation we select from a multitude of authorities the 
following in addition to those previously referred to: 

In Judge v. Braswell, 13 Bush, 67, the defendants 
were partners under an agreement to engage in min- 
ing business upon lands then leased or which might be 
thereafter acquired. Oneof the members of the firm 
purchased, without the others’ consent, and took con- 
veyances of, mining land in the name of the firm, and 
gave the bills of the firm therefor. In an action by the 
payee of the bills against the firm, adefense was made 
by the other partners that the purchase was without 
their consent or ratification, and in the plea they re- 
nounced all claim to the lands purchased. The court 
held that the firm was not liable on the bills, saying 
that the power of one partner to bind his copartners 
rests aloneon the usage of merchants, and does not 
amount to a rule of law in any other than commercial 
partnerships. In non-commercial partnerships, one 
who seeks to hold the firm bound upon a contract 
made by a single member must be able to show either 
express authority or that such 's the customary usage 
of the particular branch of business in which the firm 
is engaged, or such facts as will warrant the conclusion 
that the partner had been invested by the copartners 
with the requisite authority. 

In Hedley v. Brainbridge, 3 Q. B. 316, the defendants 
were attorneys in partnership, and one of the partners 
gave anote in the name of the firm to the plaintiffs for 
the balance of advancements made to one partner who 
was acting in behalf of the firm. The advances were 
to be laid out on mortgage by the firm. Lord Den- 
man, C. J., ingiving the opinion, said: ‘‘ No doubt a 
debt was due from the firm, but it does not follow that 
one partner had authority to give a promissory note 
for that debt. Partners in trade have authority, as re- 
gards third persons, to bind the firm by bills of ex- 
change, for it is the usual course of mercantile trans- 
actions so to do; and this authority is by the custom 
and law of merchants, which is part of the general law 
of the land. Butthe same reason does not apply to 
other partnerships. There is no custom or usage that 
attorneys should be parties to negotiable instruments, 
nor is it necessary for the purposes of their business. 
* * * Upon the whole, we think that the implied 
authority is confined to partners in trade.” 

In Dickinson v. Valpy, 10 Barn. & C. 128, the plain- 
tiff was an indorsee for value of a bill of exchange 
drawn and accepted in the name of a mining partner- 
ship by order of its regular directors. 1t was held in- 
cumbent on the plaintiff to prove that the directors 
had authority to bind the company, and that it was 
necessary for the purpose of carrying on the business 
of the company, or usual for other similar mining com- 
panies, to draw or accept bills of exchange. Opinions 
were given by Lord Tenterden, ©. J., and Judges Bay- 
ley, Littledale and Parke, and the same distinction was 
made as in other cases between trading and non-trad- 
ing partnerships. See also Greenslade v. Dower, 7 Barn. 
& C. 635. 
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In Levy v. ‘Pyne, tried before Baron | Alderson, 1 Car. 


& M. 453, it was held that “if a bill of exchange or 
promissory note be drawn, accepted or indorsed by 
one of two persons who are partners in a business 
which is not a trade (e. g., as attorneys), in the name 
ofthe firm, * * * the plaintiff must give evidence 
of the authority of the other partner to draw, accept 
or indorse in the name of the firm; but in the case of a 
commercial firm this is not necessary, as there is a 
geueral authority.”’ See also Rickards v. Bennett,1 
Barn. & C. 223; Garland v. Jacomb, L. R., 8 Exch. 218. 

In Smith v. Sloan, 37 Wis. 285, the court, by Lyon, J., 
after an able and exhaustive review of the authorities, 
adopted the folluwing proposition as fully sustained: 
‘*We gather from all the authorities that the distince- 
tion between atrading and non-trading partnership, 
in respect to the power of a partner to bind his co- 
partner by negotiable instruments, is not limited to a 
mere presumption of such authority in one case, and 
the absence of such presumption in the other, as the 
learned counsel for the plaintiff argued; but we think, 
and must so hold, that one partner in a non-trading 
partnership cannot bind the copartner by bill or note, 
drawn, accepted or indorsed by him in the name of the 
firm, not even for a debt which the firm owes, unless 
he have express authority therefor from his copartner, 
or unless the givingof such instruments is necessary 
to the carrying on of the firm business, or is usual in 
similar partnerships; and the burden is upon the 
holder of the note, who sues upon it, to prove such au- 
thority, necessity or usage. 

In Ulery v. Ginrich, 57 Ill. 531, the partnership was 
for farming purposes, and the note in suit was given by 
one in the name cf the firm for money borrowed. It 
was held to be a non-trading firm, and the same prin- 
ciples were adopted in the cases previously cited. 

In Hunt v. Chapin, 6 Lans. 139, it was held, Miller, 
P. J., giving the opinion, that the rule which author- 
izes one member of a copartnership to bind the firm is 
only applicable to business of a trading nature, and 
has no application to partnerships for agricultural pur- 
poses or others of a similar character.’’ See also Kim- 
bro v. Bullitt, 22 How. 256; Graves v. Kellenberger, 51 
Ind. 66; Bank v. Snyder, 10 Mo. App. 211. 

In Chalmers’ Digest of the Law of Bills of Ex- 
change, Promissory Notes and Cheques (2d ed., pp. 68, 
69) the following propositions are laid down as well- 
settled rules: “Art. 77. A partner in a trading firm has 
prima facie authority to bind the firm by drawing, in- 
dorsing or accepting billsin the firm name for part- 
nership purposes; and if the bill get into the hands of 
a holder for value without notice, the presumption of 
authority becomes absolute, and it is immaterial 
whether it were given for partnership purposes or not. 
Art. 78. A partnerin a non-trading partnership has 
prima facie no authority to render his copartners lia- 
ble by signing bills in the partnership name. The 
holder must show authority, actual or ostensible.” 

Many more authorities equally pertinent might be 
cited, but these will suffice to show that the distine- 
tion relied upon is strongly supported both in England 
and in the United States. While we feel constrained 
to adopt the distinction between the two cases of part- 
nership so far as the presumption of authority or the 
want of it isconcerned, we do not deem it necessary 
for the purposes of this case, or even quite reasonable, 
to carry its application so far as to deny absolutely, as 
some of the cases do, the right to recover on a note 
given by a non-trading firm for money borrowed for 
the firm and appropriated to its use, or on a notegiven 
in payment of its debts. Some authorities ignore the 
test of liability referred to, but adopt another, which 
is equivalent in result. Chancellor Kent, in his chap- 
ter on partnerships in the third volume of his Com- 
mentaries (7th ed., p. 44), omits the use of the terms 
“trading ” and “ non-trading,” and makes the distinc- 








tion between partnerships, in respect to the power of 


one partner to bind the firm, depend on the single test 
of the usual scope of the business, in connection with 
the subject-matter of the contract. This rule wag 
adopted in Crosthwait v. Ross, 1 Humph. 23, where it 
was held that one partner in the practice of medicing 
could not bind the firm by drawing a bill or note on 
which to raise money, because it was not within the 
scope of the partnership business. Though under a 
different name, the real distinction here taken is be- 
tween partners in trade and partners in an occupation, 
Afterward the same court, in the case of Pooley y. 
Whitmore, 10 Heisk. 629, ina most able and elaborate 
opinion, held that the liability ofa partnership firm of 
the non-trading class to a bona fide holder of negotia- 
ble paper without notice, upon a note indorsed in its 
name by a member for his own benefit, would depend 
upon the nature of the business, the usage of trade and 
the course of dealing of the particular firm. It wag 
also held that where the nature of the partnership is 
such that it may or may not be proper to deal in nego- 
tiable instruments (as in that case, which was a pub- 
lishing company), it waserror in the circuit judge to 
charge, without qualification, that the firm was liable 
if the holder received the note before maturity, in the 
due course of trade, and without notice. We think 
the same principle, under the circumstances of the 
case at bar, made it error in the court below to hold 
the firm liable. This court hitherto has had no occa- 
sion togive prominence to the distinction under dis- 
cussion. The nature of the partnership business has 
however been made a ground for a presumption and a 
test of liability. 

In Walcott v. Canfield, 3 Conn. 194, the defendants 
were partners inrunning a line of stages from Hart- 
ford to Albany and back. One of the partners by an 
advertisement promised to transport passengers and 
leave them at Albany in a specified time, upon which 
agreement the suit was based. The advertisement, 
being the act of one partner, was held not even admis- 
sible in evidence against the firm, without previously 
establishing the authority of that one to bind the 
others. Hosmer, C. J., in delivering the opinion, on 
page 198, said: “A copartnership formed to transport 
passengers and their baggage in a stage does not au- 
thorize one of the partners to bind the firm by an 
agreement that he willconvey a person a certain dis- 
tance within a specified time. Unless he had special 
authority, he could only obligate himself by a contract 
not within the scope of the connection, and not his 
partners, who had never expressly or impliedly as- 
sented.” The subject-matter of the contract was dif- 
ferent from the case at bar, but it seems even more 
closely connected with the scope of the business than 
the giving of the note in suit. 

Many authorities lay down the unqualified proposi- 
tion, as if it was applicable to all partnerships, that if 
one partner raises money on a negotiable bill or note 
signed or indorsed in the name of the firm, and which 
comes into the hands of a bona fide purchaser, the 
partnership is bound, although it was in fact for the 
individual use of the acting partner. The doc- 
trine is so stated in substance by this court in /nsur- 
ance Co. v. Bennett, 5 Conn. 574. The case shows that 
the partnership was a commercial one. Wedonot say 
however tkat public convenience does not demand the 
same rule in the case of non-commercial partnerships, 
where the holder was not advised of the nature of the 
partnership and its course of dealing, or of other cir- 
cumstances to put him on inquiry, and where the cir- 
cumstances would justify the belief that he was deal- 
ing with the partnership. We may well leave this for 
future consideration, for upon the facts foand, we 
think the plaintiff's right was impaired by reason of 
what he knew in connection with the circumstances. 
We do not forget that the court below, in terms, found 
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that the plaintiff purchased the note in good faith, 
without notice of any defect. This of course means 
simply that there was no actual bad faith and no act- 
yal notice, and as matter of fact, it is final; but at the 
same time the court found special facts as to the plain- 
tiff's knowledge and action which we must also con- 
sider, and if we find constructive notice or construc- 
tive fraud, the law must prevail. 

The plaintiff, as holder, must stand affected by the 
nature of the partnership, of which he was fully ad- 
yised. He purchased the note in the face of the pre- 
sumption that it was unauthorized. To show the gen- 
eral nature of the facts which courts have held to be 
constructive notice, we cite afew cases. In Livingston 
y. Roosevelt, 4 Johns. 278, A. and B. formed a copart- 
nership under the style of A. & Co.,in the business of 
sugar refining, and so advertised in the newspapers. 
B. afterward, without the knowledge of A., bought a 
quantity of brandy, for which he gave a note indorsed 
by him with the name of the firm. The plaintiff, who 
was an indorsee of the note, took the newspapers in 
which the firm’s business was advertised. Kent, C. J., 
after commenting on certain facts tending to show 
that the plaintiff knew that the purchase of the brandy 
was not a partnership concern, proceed to lay down 
these principles: ‘* But if the plaintiff did not in fact 
know that the purchase was made by C. J. Roosevelt 
on his own account, and acted under the mistaken im- 
pression that it was a partnership purchase, still the 
firm was not bound by the indorsement, because the 
facts disclosed amounted to constructive notice or no- 
ticein law. * * * When a person deals with one of 
the partners in a matter not within the scope of the 
partnership, the intendment of the law will be that he 
deals with him on his private account, notwithstand- 
ing the partner may give the partnership name, unless 
there be circumstances to destroy that presumption. 
‘If,’ says Lord Eldon (Ex parte Bonbonus, 8 Ves. 544), 
‘under the circumstances the person taking the paper 
can be considered as being advertised that it was not 
intended to be a partnership proceeding, the partner- 
ship isnot bound.’ Public notice of the object of a 
copartnership, the declared and habitual business car- 
ried on, the store, the counting-house, the sign, etc., 
are the usual and regular indicia by which the nature 
and extent of a partnership are to be ascertained. 
When the business of a partnership is thus defined 
and publicly declared, and the company do not depart 
from that particular business, nor appear to the world 
in any other light than the one thus exhibited, one of 
the partners cannot make a valid partnership engage- 
menton any other than a partnershipaccount. * * * 
When the public have the usual means of knowledge 
given them, and no means have been suffered by the 
partnership to mislead them, every man is presumed 
to know the extent of the partnership with whose 
members he deals.’?’ In 1 Collyer on Partnerships, 
page 650, it issaid that ‘‘a note given by one partner 
inthe partnership name, within the scope of the part- 
nership, is binding upon the firm, but the payee is 
bound to know whether it is within the scope of his 
apparent authority, and if it is in excess thereof the 
firm is not responsible.”’ In Cocke v. Bank, 3 Ala. 175, 
the note in suit was signed in the partnership name 
of J. F. & W. Cocke, who were partners in keeping a 
tavern. It was executed by J. F. Cocke, and payable 
to Lea & Langdon for their accommodation, without 
the knowledge of the other partner, Woodson Cocke. 
No actual knowledge of the circumstances was shown 
on the part of the bank, which sued an indorsee, but 
it was assumed to have been the duty of the bank to 
make an inquiry. Goldthwaite, J., in delivering the 
opinion, said (page 180). “* The law presumes that the 
bank, if it inquired at all into the partnership of the 
defendants, must have received information that they 
were not partuers in a mercantile trade, but only in 





] the business of tavern-keeping. This ascertained, it 


took the note at its peril, and must have relied on the 
faith of the indorsers.”’ It was held that Woodson 
Cocke, the partner who had no knowledge of the trans- 
action, was not liable. 

In the case at bar the plaintiff had full and actual 
knowledge of the nature of the partnership, and the 
law attributed to him knowledge also that one part- 
ner could not bind the other by bill or note without 
authority, and knowing, as he did, that the note had 
been written and signed by McCarthy, who was irre- 
sponsible, and that if he purchased it, it would be upon 
the credit of Cole alone, and haviag also actual knowl- 
edge of a course of dealing which avoided McCarthy 
and pointed to Cole alone as the financial representa- 
tive of the firm, it seems to us the plaintiff took the 
note at his peril. It was very strange for the plaintiff 
to inquire of the one who had used the firm name if it 
was the note of the firm, and omit entirely, when he 
had ample and easy opportunity, to inquire of the 
other partner, on whose sole credithe depended; but 
the court has found that the failure to inquire of Cole 
was not owing toa belief that the inquiry would re- 
sult in finding the note invalid, and this we must ac- 
ceptas true. Ordinarily such a finding would save 
the rights of a holder in good faith of negotiable paper, 
but the great difficulty in the present case is that the 
note was purchased with constructive notice that it 
was not within the apparent scope of the partnership 
business, and prima facie was not the note of the firm; 
and the actual course of business, so far as it was 
known to the plaintiff, tended to increase rather than 
allay the suspicion of a want of authority. 

But the plaintiff contends that the judgment in his 
favor cannot be disturbed because the burden of proof 
was on the defendant. On this general subject of the 
burden of proof, most of the authorities cited in an- 
other connection to show the distinction between the 
two classes of partnerships, and many others that we 
might cite, assert most positively that in the case of 
non-commercial partnerships the burden is on the 
holder of the note. But we concede that many cases 
can be found which in terms would seem to place the 
burden on the defendant. In some of these cases the 
partnerships were in fact commercial, as in the case of 
Faler v. Jordan, 44 Miss. 283. In Doty v. Bates, 11 
Johns. 544, Platt, J., giving the opinion, said: “The 
partnership being admitted, the presumption of law 
is that a note made by one partner in the name of the 
firm was given in the regular course of partnership 
dealings until the contrary is shown on the part of the 
defendants.”’ 

The case is so brief in the report that we cannot see 
clearly what was involved in tbe admission of the part- 
nership which furnished the basis for the presump- 
tion. It incidentally appears in the description of the 
firm that its business was tanning, currying and shoe- 
making. This doubtless involved the buying of hides, 
bark and materials for tanning, and the sale of leather 
and shoes. The basis of the presumption was doubt- 
less the apparent scope of the business. In Holmes v. 
Porter, 39 Me. 157, the head-note omits an important 
qualification. The proposition laid down by the court 
isthat ‘‘when the contract is made in the name of the 
firm, it will prima facie bind the firm, unles it is ultra 
the business of the firm.’”’ The head-note omits the 
last clause. The case of Carrier v. Cameron, 51 Mich. 
373, was relied upon by the plaintiff to show that the 
burden was on the defendant. In terms it so holds, 
but a brief analysis will show that it is not inconsist- 
ent with our position in this case, and will suggest a 
mode of reconciling many apparently conflicting cases. 
There was nothing at all in the case to show the nature 
of the partnership, and the plaintiffs knowledge of it. 
Graves, C. J., in giving the opinion, stated the ques- 





tion as follows: ** Was the plaintiff below required, in 
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order to make out a prima facie case, to show in the 
outset that Carrier had express authority to make 
notes generally, or else to show either that the copart- 
nership was one of the class iu respect to which such 
authority is presumed, or that its course of business 
had been such as to imply authority, or that the sign- 
ing by Carrier had been approved or ratified?”” The 
question was answered in the negative, upon the au- 
thority of Littell v. Fitch, 11 Mich. 525. It is to be no- 
ticed that the question was simply as to the burden 
of proof afterthe fact of partnership was admitted, 
and before the nature or class of the partner- 
ship appeared. That being the position of the case, 
the court well remarked that “it was not needful for 
the plaintiff, by auy positive averment or positive 
proof, to negative a defense which, in virtue of a gen- 
eral presumption, would be intended not toexist. He 
could not be required to go into particular proof on 
such a point until some proof should appear in contra- 
vention of the presumption.’ In this statement of 
the law we fully concur, but itis not applicable to the 
facts in the case at bar, because the controlling fact in 
the proposition is wanting. Proof iu contravention 
of the presumption, which at the outset was in favor 
of the plaintiff, had appeared, and had resulted in the 
finding of the opposing facts; and it is significant that 
all the facts which the above question impliedly con- 
cedes to be sufficient to overcome the presumption re- 
ferred to are distinctly found, namely, that thero was 
no express authority to make notes generally or to 
give this note; that the partnership was of the non- 
trading class, in respect to which no authority can be 
implied; that there was no course of business that 
could imply authority, and that the giving of this note 
had never been ratified or approved by Cole. What- 
ever presumption therefore there might have been in 
favor of the plaintiffat the outset bad been fully over- 
come, and if there exists any further fact from which 
an authority might be implied, the plaintiff must show 
it or lose his case. 

It is manifest that in the Michigan case, as indeed 
in all the cases treating of the burden of proof in suits 
on notes alleged to have been executed by partner- 
ships, an illegitimate use has been made of the term 
“burden of proof.”” Properly it is applied only to a 
party affirming some fact essential to the support of 
his case. Thus used, it never shifts from side to side 
during the trial. Loosely used, asin the cases referred 
to, it is confounded with the weight of evidence, a 
very different thing, which often sbifts from one side 
to the other as facts and presumptions appear and are 
overcome; and in this indiscriminate use of the term 
“burden of proof’? much of the apparent conflict in 
the cases has its origin. For after all the test of the 
burden of proof is very simple, and so is the question 
of the weight of evidence, and there is no contrariety 
in the principle udopted by the authorities. In the 
light of principle, we think it may be demonstrated 
that the position of the plaintiff is untenable. A part 
nership has been sued on a note executed in its name. 
Upon the trial the note is produced by the plaintiff, 
and the first question is, was it the note of the firm? 
The plaintiff takes the affirmative of this issue, be- 
cause, if no evidence is offered on either side, he must 
fail. He has then the burden of proof, and it remains 
on bim, and does not pass at all to the defendant. But 
suppose now it isshown oradmitted that the partner- 
ship alleged exists, and that one of the firm executed 
aud delivered the note in its name. By virtue of the 
general presumption that authority was given by the 
partnership, the plaintiff is entitled to recover, if noth- 
ing further appears, because the weight of evidence is 
on his side. But suppose the defendants take their 
turn, and prove the identical facts here found—that 
there was no authority, general or special, given; no 
ratification of the act; no course of dealing to imply 





‘ —— 
authority; and furthermore that the partnership wag 
of a class from which no authority can beimplied. [Ig 
the plaintiff now entitled toa verdict? Has he proved 
that the note was the note of the firm? Surely not, 
What then is left ou which to rest his case? The pre. 
ponderance of evidence is not with him. The burden 
upon him to show that it was a partnership note hag 
not now been met. But it is said that there is a realm 
of inquiry not touched by either party; that is, that it 
was not shown whether or not the partnership had the 
benefit of the consideration of the note. If such a fact 
appeared, we concede, for the purposes of this case, 
that it would tend to show that the note was the note 
ofthe firm. But if any authority could not be implied 
as the case stood before, can it now be implied? Ihe 
case stands precisely as before. There can be no 
change in the weight of the evidence, because nothing 
has been added; and the claim of the plaintiff would 
seem to be reduced to the absurdity that he is to have 
the same benefit from an unproved fact as from one 
proved. 

There was error in the judgment complained of, and 
as against the defendant Cole it is reversed, and a new 
trial ordered. 


The other judges concurred, except GRANGER, J., 
who disseuted. 


_—.——_—— 


FRAUD—DIRECTORS OF COMPANY—PROS. 
PECTUS. 


ENGLISH COURT OF APPEAL, APRIL 18, 1891. 


ANGUS V. CLIFFORD.* 


Directors of a mining company issued a prospectus stating 
that full reports on the property had been *‘ prepared for 
the directors”’ by certain engineers, and containing ex- 
tracts from the reports which were very favorable to the 
mine. The plaintiff, on the faith of this prospectus, and 
relying particularly on a report of D., took shares. The 
shares fellin value. In an action for deceit against the 
directors for damages, it was proved that none of the re- 
ports had been in fact made on instructions from the di- 
rectors, and that D.’s reports were made on instructions 
from the agents of the vendors to the company, but there 
was no evidence that they were incorrect or exaggerated. 
Held, on the evidence, that the defendants did not insert 
the statement in the prospectus that the reports had been 
“ prepared for the directors” with any intention to de- 
ceive, but that they had only been grossly careless and 
had not considered the effect of the words, and in the ab- 
sence of fraud the action could not be maintained. 


‘THIS action was brought by the plaintiff against the 

directors of the Valley Gold Company, Limited, 
to make them responsible for the loss sustained by 
him in consequence of his having taken shares in the 
company, upon the faith of statements in the pros- 
pectus which he alleged were false. 

The plaintiff claimed (1) a declaration that he was 
induced to take two thousand shares in the Valley 
Gold Company by misrepresentations contained in the 
prospectus of the company; (2) that the defendants 
were jointly and severally liable to make good the loss 
thereby sustained by the plaintiff; (3) damages. 

The company was formed for the purpose of pur- 
chasing aud developing a gold property in California. 

The defendants, Sir Charles Clifford and Messrs, 
Meates, Nelson and Lloyd, were directors of the com- 
pany,and as such responsible for the issue of a pros- 
pectus of the company, dated the 27th October, 1886. 

The statements in the prospectus which the plaintiff 
alleged to be untrue were as follows: 

Full reports on the property have been prepared for 





*S. C., 65 L. T. Rep. (N. 8.) 274. 
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the directors by the following eminent engineers: Mr. 
J.M. Jackson, Mr. J. M. Pearson, Mr. W. H. Rodda, 
Mr. Alex. Del Mar. 

These gentlemen have personally inspected the prop- 
erty, and Mr. Del Mar has advised the board as to thé 
means to be adopted for working and developing the 
game to the best advantage. These reports have con- 
yinced the directors that the estate is a rich one, and 
they bave no hesitation in recommending the shares to 
the public asa genuine investment. 

The prospectus contained extracts from the reports 
ofeach of the four engineers. The plaintiff alleged 
that none of the said reports were prepared for the di- 
rectors of the company, nor were the engineers em- 
ployed by the directors, and that as to the report of 
Mr. Del Mar it was in fact prepared on the instruction 
of Messrs. Beachcroft and Gordon, the agents in Lon- 
don for the vendors of the property. The plaintiff also 
alleged that the estimates formed by Mr. Del Mar were 
grossly exaggerated. 

By their statement of defense the defendants alleged 
as follows: 

The said prospectus was accompanied by a printed 
document purporting to contain extracts from a re- 
port by Mr. Alexander Del Mar, dated I4th August, 
1885, a report of the said Mr. Alexander Del Mar to the 
directors of the company, dated 25th August, 1886, and 
reports of J. M. Jackson, J. M. Pearson and W. H. 
Rodda. It was obvious from the said prospectus and 
accompanying document that the said reports could 
not have been prepared by the said Mr. Alexander Del 
Mar and the said other engineers under instructions 
from the board of directors. The said first report of 
Alexander Del Mar, and the reports of the said other 
engineers, were, as defendants understood and be- 
lieved, prepared by them respectively for the purpose 
of the same being submitted to the persons who should 
be invited to accept the office of directors of the com- 
pany. The said Alexander Del Mar was a mining en- 
gineer and expert of well-known reputation, and be- 
fore the defendants respectively consented to act as di- 
rectors of the company, he made tothem the said 
second report, and advised them, both by that report 
and also verbally, as to the means to be adopted for 
working and developing to the best advantage the 
property to be acquired by the company. 

They further denied that they had any knowledge of 
facts inconsistent with the statements in the prospec- 
tus as fairly and reasonably construed. 

Previously to the trial of the action, the plaintiff's 
solicitors wrote to the defendants’ solicitors informing 
them that they did not intend to offer any evidence 
on the allegation that Mr. Del Mar’s reports were ex- 
aggerated. 

From the evidence it appeared that Pearson's report 
was made in 1884, and Jackson’s and Rodda’s reports 
in January, 1886; that Del Mar’s first report had been 
made on the instructions of Messrs. Beachcroft and 
Gordon, the vendor's agents in this country, who were 
engaged in promoting a company to purchase the prop- 
erty, and that his second report, although it was made 
to meet certain objections and questions raised by the 
defendant Meates, was made before any of the defend- 
ants had agreed to act as directors, and Romer, J., held 
that neither report had been made on the instructions 
or on behalf of the directors or in the interests of the 
company, but that both had been made to be submit- 
ted to persons with a view to induce them to become 
directors. 

The company had been unsuccessful, and it was ad- 
mitted that the shares bad fallen in value, although it 
was alleged by the defendants that the value of the 
property had not fallen. 

The plaintiff was examined and swore that he under- 
stood the statements in the prospectus to mean that 
the reports had been made under the instructions of 





the directors acting in the interest of the company, 
and that he was induced by those statements to take 
the shares. He admitted that he did not know any of 
the directors, but relied chiefly on the reports of Mr. 
Del Mar. 

The defendants were examined as to the meaning 
they attached to the words “‘ prepared for the direct- 
ors,”’ and their object in allowing the words to be in- 
serted. None of them gave very clear answers to the 
questions on this subject. The defendant Nelson said 
that he attached no importance to the words. The de- 
fendant Meates said that he did not consider the 
meaning of the passage very carefully. The de- 
fendant Lloyd said that be understood the words to be 
an equivalent to ‘‘ adopted by the directors,” aud that 
he did not attach any importance to the particular ex- 
pression “ prepared for,’’ and never thought it would 
mislead any one. The defendant Sir C. Clifford said 
that he did not attach any importance to the words. 
All the defendants denied that they had any intention 
to deceive. 

The case was heard by Romer, J., in December, 1890, 
when judgment was given for the plaintiff (63 L. T. 
Rep. [N. 8.] 684), and the defendants appealed. 


Rigby, Q. C., and Grosvenor Woods (Asquith, Q. C., 
with them), for appellants. 


Sir Horace Davey, Q. C., and T. R. Hughes, for 
plaintiff. 


Linptey, L. J. This isan action brought by the 
plaintiff against four of the directors of the Valley 
Gold Company, Limited, and the object of the action 
is to make them responsible for any loss which the 
plaintiff has sustained by being induced to take 
shares in the company upon the faith of the prospec- 
tus, which is said to be false and fraudulent. Romer, 
J., has pronounced a judgment in favor of the plain- 
tiff, and the appeal is by the defendants. No question 
arises here as to several matters which are very often 
in controversy in cases of this description. It is con- 
ceded that the plaintiff applied to the company for 
shares on the faith of this prospectus, and got his 
shares direct from the company; there is no question 
about that. Again it is conceded that these four gen- 
tlemen are respousible for the issue of the prospectus; 
there is no controversy about that. Neither ig there 
any controversy that the plaintiff took his shares on 
the faith of the prospectus. The company was regis- 
tered on the 25th October, 1886, and the prospectus 
was issued on the 27th October, 1886; that is to say, 
two days after the registration. Certain reports are 
referred to in the prospectus which I will allude to 
presently, and [ will merely state now that the evi- 
dence shows that those reports were made at varivus 
dates. One of them, which was Pearson's, was made 
as early as 1884, and was made for and addressed to 
the vendors of this gold mine, and not to the Valley 
Gold Company or the directors of the Valley Gold 
Company. Two others, namely, Jackson's and Rodda’s, 
were made on the 4th and 16th January, 1886. One of 
them is said to bave been made in 1884, and remade in 
1886, but | do not attach much importance to that. It 
was made in January, 1886, but the two most import- 
ant reports were made by a Mr. Del Mar, and were 
dated on 14th and 25th August, 1886, and these two 
were addressed to the directors. Those being the 
facts relating to the reports, I will proceed to call at- 
tention to what this prospectus says. The prospectus 
is headed *“* Valley Gold Company.”’ It says: ‘ This 
company has been formed to purchase and develop a 
gold property situated in San Bernardino county, Cal- 
ifornia, United States.’’ Then it describes the nature 
of that ina few words which I need not refer to, and 
then occurs this passage: ‘ Full reports of the prop- 


erty have been prepared for the directors by the fol- 
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lowing eminent engineers: Mr. Jackson, Mr. Pearson, 
Mr. Rodda and Mr. Del Mar. These gentlemen have 
personally inspected the property, and Mr. Del Mar 
has advised the board as to the means to be adopted 
for working and developing the same to the best ad- 
vantage. These reports have convinced the directors 
that the estate is arich one, and they have no hesita- 
tion in recommending the shares to the public as a 
genuine investment.” But the plaintiff says that he 
was induced to buy shares in this company upon the 
faith of the statement, amongst others, that full re- 
ports on the property had been prepared for the direct- 
ors, and he says that was untrue, and his contention 
is that he is entitled to relief upon that ground; on 
the ground, that is, that these gentlemen issued this 
prospectus containing that untrue statement, which 
statement they knew to be untrue. Therefore he 
claims relief ou the ground of fraud on the part of 
those gentlemen. Now the judgment of Romer, J., 
curiously enough, does not find as a fact that these di- 
rectors, or any of them, were guilty of fraud. His 
judgment proceeds upon this footing: First of all, 
upon the true co1struction of this clause, he comes to 
the conclusion that ‘‘prepared for the directors”’ 
means prepared for them in the sense that they were 
the persons employing the engineers to make the re- 
ports, and in that sense the statement is untrue. Then 
be comes to the conclusion that that statement being 
untrue was material, and then he rather appears to 
have proceeded upon the theory that that alone would 
be enough without addressing his mind to the further 
question whether these gentlemen would be liable sup- 
posing that they did make this untrue statement, but 
made it carelessly, as distinguished from fraudulently. 
His judgment, when we read it carefully, shows upon 
the face of it, I think, that his mind was not addressed 
to that particular point which was the point mainly 
argued before us. The judgment, so faras [ read it’ 
seems to me quite consistent with his having proceeded 
upon the view that Peek v. Derry, 14 App. Cas. 337, as 
decided in this court was law, whereas it was reversed 
by the House of Lords (see Derry v. Peek, whi supra) 
as we all know. I havespokento the learned judge 
about it, and the inference which I should draw from 
his judgment is, I think, warranted by the fact that 
he says hie attention was drawn to the other points 
rather than to this. That explains why there is no dis- 
tinct finding of fraud on the part of these gentlemen. 
But it is important to bear in mind that the judge who 
saw these witnesses, and heard their evidence, has not 
found them in terms guilty of fraud. That raises a 
question of very considerable importance. Before Peek 
v. Derry was reversed in the House of Lords, I should 
have thought there could have been no doubt that this 
action might have been supported, and would have 
been supported, upon the evidence adduced in the 
course of the proceedings. But that decision of the 
Cvuurt of Appeal having been reversed by the House of 
Lords, it becomes important to see what Derry v. Peek 
decided. Speaking of Derry v. Peek broadly, I take it 
that it has settled once for all the controversy which 
was well known to have given rise to very considerable 
difference of opinion as to whether an action for negli- 
gent misrepresentation, as distinguished from fraudu- 
lent misrepresentation, could be maintained. There 
was considerable authority to the effect that it could, 
and there was considerable authority to the effect that 
it could not, and, as I understand the decision of the 
House of Lords in Derry v. Peek, it settles that ques- 
tion in this way, that an action fora negligent, as dis- 
tinguished from a fraudulent, misrepresentation in a 
company’s prospectus, caunot be supported. I think 


it is perfectly impossible to read the judgments which 
were delivered in that case, especially Lord Herschell’s, 
to which I will allude presently, without seeing that 
that is the broad proposition of law which Derry v. 





Peek has settled, and settled for good. That being the 
case, it becomes necessary to examine the evidence 
and see whether this misstatement, for misstatement 
it obviously was, is to be regarded as fraudulent or ig 
to be regarded as negligent only. If the conclusion ig 
that this was a case of negligence as distinguished from 
fraud, the action will not lie. If the evidence is that 
there was a fraudulentas distinguished from a negli. 
gent misrepresentation, the action will lie. Now the 
case for the plaintiff is based upon what Lord Her- 
schell said. I take his judgment, as it is the leading 
judgment in the case, although there are passages of 
importance in the other judgments, and I will take 
what appears to me to contain the pith of the decision, 
He says (61 L. T. Rep. [N. 8S.] 276; 14 App. Cas. 874): 
“I think the authorities establish the following propo. 
sitions: First, in order to sustain an action of deceit, 
there must be proof of fraud, and nothing short of 
that will suffice. Secondly, fraud is proved when it ig 
shown that a false representation has been made (1) 
knowingly, or (2) without belief in its truth, or (3) 
recklessly, careless whether it be true or false. Al- 
though I have treated the second and third as distinot 
cases, [ think the third is but an instance of the sec. 
ond, forone who makes a statement under such cir- 
cumstances can have no real belief in the truth of what 
he states. ‘To prevent a false statement being fraudu- 
lent, there must, I think, always be an honest belief in 
its truth. And this probably covers the whole ground, 
for one who knowingly alleges that which is false has 
obviously no such honest belief. Thirdly, if fraud be 
proved, the motive of the person guilty of it is imma- 
terial. 1t matters not that there was no intention to 
cheat or injure the person to whom the statement was 
made.”’ The plaintiff's counsel naturally relied upon 
that statement, and in particular upon this, that fraud 
is proved, not only that there is evidence of it, but 
that it is proved, when it is shown that a false repre- 
sentation has been made knowingly or without belief 
in its truth. They say, ‘‘Here you have made this 
false statement knowingly, you knew what the facts 
were, and you made it without any belief in its truth.” 
And if that were the whole of the judgment I do not 
think it would be easy to answer that argument. But 
then one must Jook a little further, and there is this 
passage which isa qualification. I have read it, and to 
my mind it qualifies it in a most material manner. 
Lord Herschell says (61 L. T. Rep. [N. S.] 276; 14 App. 
Cas. 375): “In my opinion, making a false statement 
through want of care falls far short of and isa very dif- 
ferent thing from fraud, and the same may be said of 
a false representation honestly believed, though on in- 
sufficient grounds.’’ Therefore you may have, as [ un- 
derstand it, a false statement made, but made without 
the matter being present to your mind, and made care- 
lessly, and if that is the fact that is no fraud, but care- 
lessness, for which an action will not lie. Then, fur- 
ther on, pursuing the same line of thought, the learned 
lord says: ‘*I think there is much to be said for the 
view that this moral duty,” that is, to be vigilant in 
preparing these prospectuses, and stating no more than 
you believe to be true, ** ought, to some extent, to be 
converted into a legal obligation, and that the want of 
reasonable care to see that statements, made under 
such circumstances, are true, should be made an ac- 
tionable wrong. But this is nota matter fit for dis- 
cussion on the present occasion. If it is to be done, 
the Legislature must intervene and expressly give & 
right of action in respect of such a departure from 
duty. It ought not, I think, to be done by straining 
the law, and holding that to be fraudulent which the 
tribunal feels cannot properly be so described. I think 
mischief is likely to result from blurring the distine- 
tion between carelessness and fraud, and equally 
holding a man fraudulent whether his acts can or can- 





not be justly so designated.’”’ Now my observation 
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upon that is this, that when you read the whole of that 
part of the judgment which I have read, you must take 
the first observations which I read as to what is said 
about proof of fraud as subject to this, that the matter 
to be inquired into is fraud or carelessness. If it is 
fraud, it is actionable; if it is not fraud, but merely 
carelessness, it isnot. The passages about knowledge 
~—knowingly making it, and making a statement with- 
out believing its truth—are based upon the supposition 
that the matter was really before the mind of the per- 
son making the statement, andif the evidence is that 
he never really intended to mislead, that he did not 
gee the effect, or dream that the effect of what he was 
saying could mislead, and that that particular part of 
what he was saying was not present to his mind at all, 
thatI should say is proof of carelessness rather than 
fraud. These gentlemen read this prospectus, that is 
plain enough, and I do not understand that any point 
is made with reference to that part of the prospectus 
which states that the reports ‘‘ have convinced the di- 
rectors that the estate is a rich one.”” There is no evi- 
dence to show that the reports of these gentlemen are 
false in fact. The evidence, I think, is simply this, 
that the gold mine has not been worked, and the 
shares are now worth very much less than the plaintiff 
gave for them—not an uncommon result. When we 
look at the balance sheet, which was handed up, I think 
wesee the reason of that. There was so much to be 
paid for purchase-money that they could not get capi- 
tal enough to work the mine, and in point of fact the 
mine has not been worked yet. Whether it ever will I 
do not know, but in the meantime the shares have 
gone down. I merely mention that as showing that I 
do not think any reliance was really placed on this part 
of the prospectus, which says that the reports con- 
vinced the directors of the goodness of this specula- 
tion. They were convinced of it. We must look at 
the evidence therefore to see whether these statements 
that these reports had been prepared for the directors 
were made by them fraudulently or carelessly. In or- 
der to investigate that question, the four directors 
cannot all be lumped together. We must look at each 
of them, and see what each of them said about it. 
Without reading the evidence at any length, it appears 
to me I confess that as Romer, J., who has seen them, 
has not found them guilty of fraud, it would not be 
right for us to find them guilty of fraud. The conclu- 
sion at which I have arrived, and the inference I have 
drawn from their evidence, is this, that they really did 


‘ not put the statement complained of into the prospec- 


tus with the idea that it was likely to mislead; that it 
was wu blundering statement, and their attention was 
never specifically called to it. It was not that they 
shut their eyes, and did not care whether it was true 
or false, but they did not see the effect of what they 
were saying, or the construction which would be put 
upon it, when those words “‘for the directors” were 
passed by them. If these words had been out, I doubt 
very much whether it would have made any difference, 
aud I can easily understand a man reading this pros- 
pectus, and not observing the importance of those 
words at all. An ordinary reader would be just as 
likely to overlook them as to see the force of them and 
give his mind tothem. If that isthe result, if the de- 
feundants passed the words over without seeing that 
they were of any importance at all, that appears to me 
carelessness, and not fraud within the legal definition. 
As regards the evidence, as I have said, we must con- 
sider the case of each defendant separately. The first 
is Mr. Nelson; he says that he attached no importance 
to the statement. I believe him, because it appears to 
me, as I have said before, that a man might very well 
read this prospectus, and be convinced by it, if he 
trusted the man who made the reports, and not see 
the importance of the words ‘“‘for the directors,’’ on 


, Which this plaintiff has fastened in order to throw the 





liability on the directors. As regards Mr. Meates, 
some part of his evidence is unsatisfactory, and in fact 
the learned judge said so, but he also says that he did 
not consider the meaning of the passage very carefully, 
and my impression is that, notwithstanding the un- 
satisfactory answers given by him in answer to some 
questions put to him, he never gave his attention to 
the statement. [ do not think he willfully shut his 
eyes. Idonot think he observed it any more than 
Mr. Nelson. Mr. Lloyd appears to have put this view 
upon it: that he read “ prepared for’’ as an equivalent 
to ‘‘adopted by.”” He did not attach any importance 
to the particular phrase “prepared for.” The real 
truth was, that they had it laid before the directors— 
there is some evidence that one of them gave some di- 
rections, and that Del Mar’s report might have been 
said to have been prepared for them, but it is utterly 
impossible to say that of Pearson's, Jackson's or 
Rodda's reports. Therefore I pass that by. Then he 
says he did not see that that expression would mislead 
and never dreamed that it could mislead. Then Sir 
Charles Clifford was the other defendant. His evi- 
dence, I should think, would show that he is not par- 
ticularly clear-headed. I have not had the advantage 
of seeing him, but he also says that he attached no im- 
portance to these words. His evidence, as I say, con- 
vinces me that there was not the slightest intention to 
deceive on the part of that gentleman; he never 
dreamed of such athing. The conclusion at which I 
have arrived is, that none of the defendants saw the 
importance of that phrase at all; their attention was 
never directed to it. They did not adopt the prospec- 
tus saying, ** We do not care what you putin; put in 
what you like.”’ That would have been recklessness. 
There was no moral obliquity in what they did, it was 
pure blundering, pure carelessness, and that being 
the case it appears to me that, after the decision of the 
House of Lords in Derry v. Peek, this action cannot be 
maintained. It is a case of negligent as distinguished 
from fraudulent conduct. That entitles the defend- 
ants to our judgment. But now as regards costs. That 
is a different matter. Iam bound to say I think this 
was grossly careless, and was such a statement as to ine 
vite an action, and therefore I think that the defend- 
ants ought not to have their costs. The deeision ap- 
pealed from must be reversed, and the judgment will 
be for the defendants without costs. I have said noth- 
ing at present about a matter upon which I do not in- 
tend to rest my judgment, but it is not altogether ir- 
relevant, and that is the materiality of the statement 
that these reports were prepared for the directors. I 
am not prepared to say that that is a material state- 
ment, in the absence of evidence that the reports were 
untrue, of which there is none at all, and what makes 
me not prepared to say they were material is this, that 
if you assume the reports to be true I cannot see the 
materiality of it. Icannot see that it matters in the 
least for whom they were prepared if they were true. 
[ do see that it is open to the observation, which 
was made by Sir Horace Davey, that it is material in 
the absence of knowledge whether they are true or 
false. But I feel very considerable doubt whether, in 
the absence of evidence that these reports were not 
true, that statement is material. But, as I say, I base 
my judgment purposely on the broader ground, that 
after Derry v. Peek an action of this kind cannot be 
supported without proof of fraud, an intention to de- 
ceive, and that it is not sufficient to show blundering 
carelessness, however gross, unless there is willful reck- 
lessness, by which I mean willfully shutting one’s eyes, 
which is of course fraud. 


BowEnN, L. J. I am of the same opinion. The 


learned judge in the court below, as I understand his 
judgment—and I have read it more than once since 
the argument—has not found fraud, nor did he iutend 
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to find it. 

justice has made of the learned judge have convinced 
me, after my examination of his judgment, that my 
conclusion about its effect was correct, and that the 
idea of the honesty or dishonesty of that statement 
was not before his mind when he gave his judgment. 
That being so, ought we upon these materials to find 
fraud, as against persons whom we have not seen in 
‘the witness-box, and upon these slight materials? I 
can only say that I do not feel satisfied, after having 
read the evidence very carefully, upon these materials, 
that there wasany dishonesty at all, though 1 am satis- 
fied that there was very gross, and, speaking for my- 
self, culpable carelessness in the use of this language. 
But thatis not a fraud. I think Sir Horace Davey 
said what was quite true about Derry v. Peek. Iam 
satisfied that what that case decided was, that there 
was no legal duty upon persons in such cases to take 
reasonable care in forming their belief. That is to say, 
that negligence in forming their belief did not give 
rise in such cases to a cause of action. Derry v. Peek 
certainly did not alter the old law about deceit. Ac- 
tions of deceit, that is, for damages for fraudulent 
statement, were only brought before the Judicature Act 
upon the common-law side of the court, and therefore 
I can speak about them with more confidence than I 
should upon a matter which was not purely a common. 
law matter. I venture to say that there is not a law- 
yer living who has ever heard the law laid down in an 
action for deceit (that is, for damages for fraudulent 
misrepresentation) except in one way, and that is the 
way in which Derry v. Peek has decided. In saying 
that, [am not at all closing my eyes to the very great 
importance of Derry v. Peek in deciding what I think 
Sir Horace Davey is right in saying that it did decide, 
that an action will not lie for negligence in forming 
the belief. Thatisa different point, and a point on 
which I can understand persons coming to the view, 
with great reason, that the law of England ought to 
recognize such a legal duty; but Derry v. Peek has de- 
cided that, in the absence of legislation, the present 
law does not do so. But as to the form in which juries 
were directed in the old common-law actions of de- 
ceit, Ido not believethere is any common-law law- 
yer living who would putit differently. It always has 
been the law that a man must bave a belief, because, 
as Lord Bramwell points out in the case of Smith v. 
Chadwick, and Lord Herschell in Derry v. Peek, a man 
who affirms that he knows a thing affirms implicitly 
that he believes it, and if he does not believe it, that 
affirmation is false. It is not the less false because the 
affirmation he makes is an affirmation about the state 
of his own mind. A man may tella lie about the state 
of his own mind just as much as he can tell a lie about 
the state of the weather, or about the state of his own 
digestion. It makes to be sure the inquiry a difficult 
and complicated one, and probably an obscure one, as 
to what the state of his mind may have been, but once 
arrived at the inference of fact that the state of his 
mind was to his own knowledge not that which he de- 
scribes it as being, then he has told a lie, just as if he 
made an intentional misstatement of something out- 
side his own mind, and visible to the eyes of all men. 
A great deal of the argument which has been addressed 
to the court arises, as it seems to me, under cover of 
the fallacious use, first of all, of the principle that you 
cannot look intoaman's mind. It is said you cannot 
do that; therefore, what follows? It is said you are 
to have fixed rules to tell you that he must have meant 
something one way or the other when certain exterior 
phenomenaarise. The answer is that there is no such 
thing as an absolute criterion which gives you a cer- 
tain index toa man’s mind. There is nothing outside 
his mind which is an absolute indication of what is go- 
ing on inside. Sofarfrom saying you cannot look 
into a man’s mind, you} must look into it if you are 





And the inquiries which the learned lord 
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going to find fraud against him, and unless you think 
you see what must have been in his mind, you cannot 
find him guilty of fraud. It seems to me that a second 
cause from which a fallacivus view arises in this cage 
is from the use of the word ‘‘reckless.’’ Now what ig 
the old common-law direction to juries? It is not be 
cause [ think that common law is better than equity 
that I go back to it, but because an action for deceit ig 
a common-law action. The old direction time out of 
mind was this: Did he know the statement was false; 
was he conscious when he made it that it was false, or 
if not, did he make it without knowing whether it wag 
false, and without caring? Not caring, in that con- 
text, did not mean not taking care; it meant indiffer. 
ence to the truth, the moral obliquity which consists 
in a willful disregard of the importance of truth, and 
unless you keep it clear that that is the true meaning 
of the term you are constantly in danger of confusing 
the evidence from which the inference of dishonesty 
in the mind may be drawn, evidence which consists 
ina great many cases of gross want of caution, with 
the inference of fraud or of dishonesty itself, which 
has to be drawn after you have weighed the evidence, 
Now whether you take the inguiry in the one order or 
in the other, whether you regard it from the point of 
view which is indicated in the expressions which are 
well known to the common law, and which have been 
used by Lord Herschell and Lord Bramwell, that a 
man is bound to have some honest belief in a statement 
if he makes it, or whether you treat the matter in the 
inverse order, with regard to the necessity of finding 
at least some recklessness to truth, that is to say, some 
indifference to truth which amounts to dishonesty, in 


‘either view it seems to me the result is the same. A 


man ought to have a belief that what’ he is saying is 
true; but aman may believe what he is saying—the 
expression which he uses—to be true, because he is 
honestly using the words in a sense of his own, which, 
however inappropriate, however stupid, however 
grossly careless, if you will, is the special sense in 
which he means to use the words, without any con- 
sciousness being present to his mind that they would 
convey to other reasonable persons a different sense 
from that in which he is using them. A man may be- 
lieve a statement in that sense of his own, and yet the 
use of the language may be wholly improper, that is to 
say, in respect of want of caution inthe use of it. It 
does not follow, because a man uses language, that he 
is conscious of the way in which it will be understood 
by those who read it. Unless he is conscious that it 
will be understood in a different manner from that in 
which he is honestly though blunderingly using it, he 
is not fraudulent, he is not dishonest. An honest 
blunder in the use of language is not dishonest. What 
is honest is not dishonest. Lord Blackburn, in Smith 
v. Chadwick, points that out. The lord chancellor, in 
Arnison v. Smith, points it out. The lord chancellor 
points it out again in Derry v. Peek, as well as Lord 
Hersche!], Lord Bramwell and Lord Watson, who 
agree with him. Now what is the finding of Romer, 
J.? He finds that the language used was untrue in its 
ordinary acceptation, that it was untrue in any fair 
sense of the word, and with that I agree. He finds 
that the defendants are not able to explain to his sat- 
isfaction what meaning they attached to the words, 
and that they differ in the meanings they attach to 
them. Some of them in cross-examination gave an 
explanation which is not exactly the same as the 
others give. He finds that they cannot give any satis- 
factory explanation as to what they did mean, and 
that they were not justified in allowing the words to 
be inserted. All those findings are perfectly consistent 
with carelessness in the use of words, and in their hav- 
ing through carelessness allowed words to pass into 
the prospectus, which they were using in one sense, 
and which it did not occur to their minds would be 
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understood in the other and more corrrect sense. It is 
consistent with that finding that the words, though 
gsed with blamable want of caution, were neverthe- 
Jess, in the sense in which the person used them, used 
honestly. Therefore the sequitur which the learned 
judge expresses or arrives at does not follow unless you 
ask yourself, ‘After all am I convinced this was dis- 
honest?’’ The learned judge, when this point is men- 
tioned to him, says he did not apply his mind to it, 
so that we were correct in our reading of his judg- 
ment that he did not draw that inference of frand. 
Now ought we to draw it? No word of mine shall ex- 
qulpate these defendants from what I think is gross 
want of caution. I believe this language is language 
from which people might draw such an inference, but 
Ithink people would hesitate to draw it unless they 
had seen the defendants and heard their cross-exami- 
pation. Upon the materials which we have, I put my- 
self in the position of the jury, and ask myself, read- 
ing this evidence over and over again, am I satisfied 
that the defendants were dishonest, am I satisfied 
that this want of caution, and this clumsy language, 
and this wrong use of language meant dishonesty? I 
do not feel satisfied of that. My inclination is rather 
tothink that it did not. But I am certainly not pre- 
pared, when the learned judge himself, who saw the 
witnesses, did not find dishonesty, myself to take the 
step of saying that their language was dishonest. I 
doubt very much whether it was. I want to point out 
also that you cannot in an action for deceit lump all 
the defendants together, and treat their case as if it 
was identical; you cannot yoke a careless man witha 
man who is dishonest, and treat the carelessness as 
being the same thing as the dishonesty because the 
two men unite in the same conduct; you must care- 
fully come back and ask yourself, with regard to each 
of them, is he dishonest? Each of the defendants has 
aright to have his case tested by itself. I have there- 
fore endeavored to go through the evidence, with the 
assistance of the comments which have been made by 
Sir Horace Davey about it, and to ask myself the 
question which I should have to answer if I were in 
‘the jury-box, is this dishonest or is it gross want of 
care? And having done so, [ have answered the ques- 
tion, feeling that fraud ought to be brought home be- 
foreyou act upon it—I do not mean brought home as 
ifitwere a question being tried at the Old Bailey— 
but brought home in this sense, that one ought not to 
find fraud against a man, which is a serious and grave 
thing, unless one is perfectly clear and ready to act 
upon one’s opinion in a matter which affects others so 
greatly. I answer the question in this case in favor of 
the defendants, oneand all. [do uot think they, or 
any of them, were dishonest, but they ought not to 
have the costs in this action, for I think they have 
used language which was grossly misleading, and which 
has naturally brought about this litigation. It is their 
good fortune that the law of England, as the House of 
Lords has laid it down, does not make it a legal duty 
tobe careful; but they ought not to get costs, because 
itseems to me that their conduct was carelessness of 
sich acharacter as not only to mislead people with 
whom they were“dealing—that is not the point—but 
also not unnaturally to appear to the plaintiff to 
have been fraudulent. ' I believe that people who were 
dealing with them, when they found out that these 
Tteports had not been prepared for the directors, in the 
sense of being prepared by the instructions of the di- 
rectors, would say those men must be dishonest. I do 
not mean that persons would say so who, like English 
judges, are in the habit of weighing carefully the con- 
siderations which ought to prevail in the discussion of 
liability for fraud. The defendants have therefore the 
benefit of a tribunal which is perhaps more careful 
than the ordinary people with whom they are dealing, 
but they appear to me to have brought about this 





action by their own misconduct, and they ought 
not to have their costs. As to the materiality of the 
misrepresentation I will say nothing. It is a difficult 
point. 


Kay, L. J. Weare all quite agreed in the decision 
of this case, and if I add a few words it is more out of 
respect to the learned judge inthe court below, from 
whom we differ, than from any other reason. I wish 
to observe that the speech of Lord Herschell in the 
House of Lords in Derry v. Peek, had been read by 
two at least of the noble lords who assisted in the de- 
cision of that case before he delivered it,and Lord 
Watson, who was one of those who had read it, says 
that he accepts without reservation the opinion which 
Lord Herschell was about to deliver. Lord Watson 
also said he had had the opportunity of reading it, and 
desired toadd nothing to the extremely lucid treat- 
ment of the authorities contained in it. The actual 
decision in Derry v. Peek was this: By a special act a 
tramway company, in which Mr. Peek had taken 
shares, was authorized to make certain tramways, and 
by one of the sections of that act the carriages to be 
used on the tramways might be moved by animal 
power, and with the consent of the board of trade by 
steam or other mechanical power. The prospectus was 
found to contain this statement: ‘* One great feature 
of this undertaking to which considerable importance 
should be attached is, that by special act of Parlia- 
ment obtained, the company has the right to use steam 
or mechanical motive power instead of horses.’’ In 
fact the consent of the board of trade had not been ob- 
tained, and it was afterward refused; but Lord Bram- 
well says that the learned judge in the court of first 
instance in that case held, as he did, that the directors 
or persons who issued that prospectus thought that the 
company had the rightas put inthe prospectus to use 
steam. And again, in others of the speeches delivered 
in that case, it was stated that the learned judge in the 
court of first instance had found that the statement 
had been honestly made, believing it to be true, and 
the Court of Appeal held that nevertheless it must be 
treated as fraudulent, because the directors had no 
reasonable ground for that belief. And the question 
of whether a statement honestly made and believed to 
be true would nevertheless be treated as fraudulent 
because those who made it had no reasonable ground 
for the belief which they said they had, was the main 
question Giscussed by the noble lords in the speeches 
they made. I will not read again those passages which 
have been read by Lindley, L. J., but I wish also to 
observe this, that case of Derry v. Peek was argued 
some time before the judgment of the Court of Appeal 
in Arnison v. Smith was delivered, and the lord chan- 
cellor, who was one of the noble lords before whom 
Derry v. Peek was argued, was also one of the judges 
in the case of Arnison vy. Smith, and he, after having 
heard the arguments in Derry v. Peek, made this ob- 
servation in Arnison v. Smith, 61 L. 'T. Rep. (N. 8.) 67; 
41 Ch. Div. 368: “A deliberate statement was made, 
and the defendants cannot be heard to say that they 
did not know the popular meaning of the words they 
used. If they had said, ‘ We did not know what was 
in the prospectus, and hastily put our names to it with- 
out reading it,’ the case would be open to different 
considerations.’ Therefore it was quite present to his 
lordship’s mind, and heseems to have quite concurred 
with Lord Herschell’s speech upon the general doc- 
trine that making a false statement by mere careless- 
ness does not necessarily amount to fraud. The care- 
lessness must come up to that which was described in 
Lord Herschell’s speech, and in many other judgments 
before, as recklessness; that is, according to the defi- 
nition given in this speech, an indifference in the mind 
of the man who makes the statement whether the 
statement was true or false, without knowing whether 
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it was true or falsc, and without caring. Now the real 
question in this case is one which has involved the 
Court of Appeal—at least, speaking for myself, has in- 
volved me—in very considerable difficulty indeed. 
The learned judge before whom this case was argued 
does not seem to have had the speeches of the learned 
lords in the House of Lords in Derry v. Peek brought 
to his attention very carefully, if indeed atall. The 
distinction between a statement which was not true 
made carelessly, and a statement which was not true 
made fraudulently, does not seem to have been pressed 
upon him. I have read his judgment more than once 
with attention, and I do not find that that distinction 
was present to the mind of the learned judge when he 
gave judgment in the present case. There is no find- 
ing, as has been pointed out, that this statement, if un- 
true, was made fraudulently. There is no distinct 
finding ofthat kind. There is no finding that in mak- 
ing the statement the directors acted dishonestly. 
There is no finding, as it is termed, in Lord Halsbury’s 
speech in the House of Lords, of the existence of the 
mens “ea in all or any of thesedefendants. Therefore 
the findings of the learned judge certainly do not 
amount to such a decision as would justify the main- 
tenance of the judgment against them for deceit ac- 
cording to the doctrine laid down in Derry v. Peek. 
Then of course that puts this court in very great diffi- 
culty. The learned judge hasnotin so many words 
found fraud, but he has found they were liable, and 
that may or mzy not have involved a finding that they 
had acted fraudulently. Then again, that depends on 
what in the judgment of the learned judge amounted 
to fraud in such a case; and if he adopted the decision 
of the Court of Appeal in Peek v. Derry, that the mak- 
ing of a statement of this kind, believing it to be true, 
although there was no reasonable ground for such be- 
lief, would amount to fraud, that was a doctrine which 
was unhesitating!ly overruled in the House of Lords’ 
decision in that very case. Accordingly we are driven, 
not having the witnesses before us, to go through that 
evidence and try to make out, if we can, whether this 
statement was or was not dishonestly made by the de- 
fendants. I cannot help saying that it impressed my 
mind very much that the statement to a person who 
read the prospectus with care for the purpose of deter- 
mining whether he should take shares in the company 
or not, would or might have the meaning that the di- 
rectors of this company had obtained these reports to 
be made for their own information, they being in the 
position of the purchasers of the property in question, 
which wasa mine. I think it is quite possible, and in- 
deed most probable, that any careful intending share- 
holder reading this prospectus would attribute that 
meaning to these words, and if that were so, no doubt 
thatis a very different thing from what was actually 
the fact, namely, that the reports had been made be- 
fore any directors were consulted at all, and had been 
made on the instruction, not of any director, but of 
the agents in England of the vendors of the mine; in 
short, that the reports had been made for or on behalf 
of the vendors, rather than for and on behalf of the 
purchasers. That is unquestionably a serious misstate- 
ment, and I agree that that is the prima facie meaning 
of those words if read by a careful man who was con- 
sidering whether he should take shares in the company 
or not. But then [ should think it quite possible, and 
Icannot find any thing in this evidence which con- 
vinces me to the contrary, that the persons who made 
this statement either did not attribute that meaning 
to the words, or did not clearly see that an intending 
shareholder who read that prospectus would attribute 
that meaning to them, and I think it is the fair result 
of the evidence that the importance of the words was 
not present to the mind of any one of these directors. 
You may say that it is the grossest possible careless- 
ness that that should be so. I quite agree; I think it 


is. I think they ought to have examined the words 
very carefully indeed, and that they were guilty of 
very gross negligence in allowing such words to 

forth to the public when the fact was not literally ag 
described by those words. ButIam not convinced 
that we ought to say, upon such evidence as was given 
in this case, that any one of the directors in ‘issuing 
that prospectus to the public had a dishonest , purpose, 
that his mind was in the attitude or condition of what 
is described as mens rea; in short, that he was guilty 
of fraud. And although it appears to me to be in. 
volved in the finding of the learned judge of the court 
below that these defendants were guilty of fraud, we 
are not aware of the mode at which he arrived at that, 
and looking at the evidence, after canvassing it with 
considerable care, [am not satisfied that this evidence 
does prove such a condition of mental dishonesty on 
the part of the defendants as would be necessary to 
support an action for deceit against them according to 
the decision of Derry v. Peek. On this, the main point 
of the case, I have very imperfectly expressed my own 
view, as I say, rather out of respect to the learned 
judge than because [ have any thing material to add 
to what the other members of the Court of Appeal 
have said in this case, but I am also struck, and more 
forcibly I think than the other members of the Court 
of Appeal, with the question of materiality. There is 
no proof whatever that the reports mentioned in this 
prospectus are, or that any one of them is, untrue or ex- 
aggerated or inaccurate in any respect. The statement 
of claim alleges that the estimates formed by one of 
the persons who made the reports, Del Mar, were 
grossly exaggerated, and I think that is the only 
statement made in the statement of claim as to the un- 
truth of these reports. But assuming it to be suffi- 
ciently raised by the statement of claim, there is no 
proof, and no attempt at proof, that the reports were 
infact untrue. It seems to me that it is impossible for 
any court to assume any thing to assist a_ plaintiff to 
make out his case of fraud. Every step, every ma- 
terial step, in the evidence which makes out a case of 
fraud, it is incumbent on the plaintiff who alleges 
fraud to prove by sufficient evidence. If it isa neces 
sary part of his case to make out that the reports were 
untrue, then all [can say is there is not only no proof 
of that, but there is no evidence of it. It was said: 
‘There is some evidence of it, because if the reports 
had been true, if the mine had been such a rich mine, 
the probability is the shares would not have gone 
down.” But as Lindley, L. J., has said, we have had 
the balance-sheet handed up to us,and it was quite 
plain from the balance-sheet that there was another 
and very sufficient reason why the shares had depre- 
ciated without assuming the reports to be untrue, for 
it appears quite clearly from that balance-sheet that, 
after paying out of the capital which was raised the 
price which had to be paid for the mine, and after 
paying other incidental expenses, there was not left— 
and there is evidence to assist this part of the case— 
sufficient capital properly to develop and work this 
mine, and that would by itself be, and probably was, 4 
sufficient reason, and for any thing I know, and as far 
as appears from the evidence, was the Sly reason why 
the mine was not properly developed abd the shares 
were considerably depreciated. Now I should like to 
put, in order to illustrate my own view of this case, 
what seems to me a parallel case. Supposing a person 
was selling a real estate, and he represented that he 
had been assured by A. B. (I assume A. B. to bea 
well-known mining engineer, a man whose assurance 
would carry very great weight) that there existed be- 
neath that estate a particular seam of coal which was 
known in the neighborhood, and was of great value, 
and it turned out afterward that he had not had any 
such assurance from that individual at all, but that 





the mine was there. Could an action of deceit be main- 
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tained in that case? Could the plaintiff come into 

court and say: ‘‘I admit the mine is there; I admit 

the estate is quite as valuable as it was represented to 

be, but I was told that it was said by A. B. that the 

mine was there, and I relied very much on that, and 

A. B. did not say it.’ Well, I willnot give any defi- 

nite opinion on the subject, but it seems to my mind 

that that would be a thing that ought to be very care- 

fully considered in determining whether the state- 

ment that A. B. had given that assurance was material 
or not for the purpose of an action of deceit. You may 

easily put many cases of the same kind; I will content 
myself with that as an illustration of what I mean. 
Now if the falsehood or exaggeration of these reports 
is not made out at all, as it certainly is not made out 
here, I cannot see that this statement would neces- 
sarily be an extremely material one. To treat this 
case in the way I have just treated the case I put by 
way of illustration, suppose the plaintiff had come here 
and said: “I admit that all these reports are perfectly 
true; that they are not in any degree exaggerated ; 
there is nothing in them of which I could at all com- 
plain, but [say they were not made for the directors, 
they were made for somebody else.’”” Could he suc- 
ceed in an action of deceit? I doubt it very much, and 
therefore I am not satisfied that in this case the state- 
ment is proved to be sufficiently material. Again that 
goes to another point on which I do uot profess to give 
any decided opinion. It is well established, as Lord 
Halsbury says in Derry v. Peek, that in dealing with 
actions of this character fraud without damage, or 
damage without fraud, does not give rise to such an 
action, and certainly the considerations I last alluded 
to must have some weight in determining whether this 
misstatement has caused damage. I can quite conceive 
it might by way of argument be made a part of the 
case. It might be said: ‘True, I do not prove these 
reports to be false. I cannot ask that it should be as- 
sumed in my favor that they are false, but I took my 
shares in this company on the faith of this statement 
that they were made for the directors; damage has re- 
sulted tv me, perhaps not from the falsehood of the re- 
ports, but I should not have taken the shares at all if 
it had not been for this statement, and having taken 
the shares, now those shares have gone down in value 
and damage has resulted to me, and therefore [havea 
right to maintain an action of deceit.” [am not quite 
convinced in my own mind at present, and I will not 
give any decided opinion upon it, that this is a dam- 
age which results directly from the false statement. 
If the reports were true and the only falsehood or the 
only inaccuracy of the statement was that they were 
made for the directors instead of being made for 
the promoters, for whom they were actually made, I 
am not quite sure that that damage would result suf- 
ficiently from the false statement to enable him to 
maintain his action of deceit. However, as I say, I 
merely express this as a doubt existing in my mind; I 
do not wish to give any decided opinion upon it. For 
the reasons I have given, I agree entirely with the 
other lords justices, and I also entirely agree on the 
question of costs. It seems to me that, although 
fraud is not made out to our satisfaction, there was an 
amount of carelessness so gross as almost to invite an 
action of this kind, and although the defendants have 
escaped, they have escaped in such a way that we 
ought not to say they are entitled to have any of their 
costs of this action. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 
APPEAL—BOND—LIABILITY OF SURETIES.—(1) Plain- 
tiff obtained judgment for over $3,000 at a Special 
Term of the Supreme Court, which was affirmed by 








the General Term, with a judgment of $122.97 costs. 
The notice of appeal to the Court of Appeals, served 
simultaneously with the undertaking on appeal, de- 
scribed the appeal as taken from the order of the Gen- 
eral Term affirming the judgment of the Special Term, 
and also from the judgment of the General Term for 
costs on affirmance. Held, that the undertaking on 
appeal, which recited the recovery of a judgment 
against ‘the appellant for the sum of $122.97, being 
the costs of affirmance, with interest thereon,” and by 
which the sureties bound themselves to pay, not only 
the costs of appeal, not exceeding $500, as required by 
the Code of Civil Procedure, section 1326, to perfect 
the appeal, but also the judgment appealed from in 
case of its affirmance or the dismissal of the appeal, as 
required by section 1327 to stay execution, bound the 
sureties to pay, not only the judgment for costs, but 
also the original judgment. Morss v. Hasbrouck, 10 
Abb. N. C. 407, disapproved; Hinckley v.K reitz, 58 N. 
Y. 583. (2) The rule which restricts the liability of 
sureties to the strict terms of their contract, and for- 
bids an extension thereof by inference or implication, 
does not apply to a case where the instrument shows 
au clear intention by the sureties to come under a more 
enlarged obligation. Oct. 6, 1891. McElroy v. Mum- 
ford. Opinion by Ruger, C. J. 13 N. Y. Supp. 487, re- 
versed. 


CONTRACTS—COVENANTS FOR THIRD PERSONS—RE- 
STRAINT OF TRADE.—(1) Defendant, who owned a fac- 
tory for the manufacture of a certain kind of cheese, 
designated by a certain name, sold it, together with 
the secret of the manufacture, to plaintiffs, and cove- 
nanted that neither she nor her husband, her father, 
nor her brother-in-law, who had allassisted her in run- 
ning the factory, would impart the secret to any other 
person than plaintiffs, nor engage in the business of 
manufacturing or selling such cheeses. The covenant 
further provided that for any violation of the agree- 
ment by defendant, without mentioning the others, a 
certain sum should be paid by her as damages. Held, 
such covenant is not void as in restraint of trade. 
Match Co. v. Roeber, 106 N. Y. 473; Hodge v. Sloan, 
107 id. 244; Leslie v. Lorillard, 110 N. Y. 519, 534; 
Thermometer Co. v. {Pool (Sup.), 4 N. Y. Supp. 861. 
(2) The chief reliance of the defendant is that the 
covenant, so far as stipulated damages are concerned, 
is confined to the personal acts of Mrs. Gross, and does 
not embrace the acts of heragents. A careful reading 
of the agreement however, in the light of the circum- 
stances surrounding the parties when it was made, 
shows that no such result was intended. What was the 
object of the covenant? It was to keep secret, at all 
hazards, the process upon which the success of the 
business depended. Onno other basis could the plain- 
tiffs safely buy, or the defendant sell, for what her 
property was worth. Who had the power to keep the 
process secret? Clearly the defendant, if any one, as 
she had confided it to no one except her trusted agents 
who were nearly related to her by blood or marriage. 
But could she covenant against the acts of those over 
whom she had no control? She had the right to so 
covenant, by assuming the risk of their actions, and 
unless she had done so presumptively she could not 
have sold her factory for so large a sum. It was safer 
for ber to sell with such a covenant than it was for the 
plaintiffs to buy withoutit. She could exercise some 
power over her own husband and her father and her 
husband's brother, all of whom had _ been associated 
with her in carrying on the business, and whose ac- 
tions in certain other respects she assumed to control 
for a limited time, whereas the plaintiffs were power- 
less, unless they had her promise to keep the pro- 
cess secret at the peril of paying heavily if she did 
not. It is not surprising therefore to find that the re- 
strictive part of the covenant applies with the same 
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force to her agents that it ‘does to herself, for she un- 


dertakes that neither she nor they will disclose the se- 
cret, or engage “in making or selling either kind of 
cheese, or use the trade-marks or names connected 
with the business. We do not think that a personal 
act of the defendant is essential to a violation of this 
covenant by her, for if she permits, or even does not 
prevent, her agents from doing the prohibited acts, the 
promise is broken. While it is her exclusive covenant, 
it relates to the action of others, and if they do what 
she agreed that they would not do, it is a breach by 
her, although not her own act. She violated her 
agreement, not by selling herself, but by not prevent- 
ing others from selling. As no one nota party to a 
contract can violate it, every act of defendant's for- 
mer agents contrary to her covenant was a violation 
thereof by her, whether she knew of it or assented to 
it or not. Whenever that was done which she agreed 
should not be done, it was a breach of covenant by her, 
even if the act was contrary to her wishes, and in spite 
of her efforts to prevent it. Her covenant was against 
a certain act by any one of four persons, including her- 
self. Two of those persons separately did the act which 
she had agreed that neither of them should do, and 
thus there was a violation of the covenant by her, the 
same as if she had done the actin person. The use 
of the word “‘ penalty ” under the circumstances is not 
controlling. Bagley v. Peddie, 16 N. Y. 469; Dakin v. 
Williams, 17 Wend. 448; afficmed, 22 id. 201; Wooster 
v. Kisch, 26 Hun, 6l. Second Division, Oct. 6, 1891. 
Tode v. Gross. Opinion by Vann,J. 4 N. Y. Supp. 
402, affirmed. 


CORPORATIONS—OFFICERS AND AGENTS—The Re- 
vised Statutes, page 599, section 1, provides that the 
business of a manufacturing corporation must be car- 
ried on by a board of trustees, but that the latter may 
appoint such subordinate officers and agents as the 
conduct of the business may require. Held, that the 
trustees of a company, owning electric light patents 
and manufacturing electrical supplies, were authorized 
to appoint an executive committee of their own mem- 
bers to contract with companies in different States for 
the exclusive use of its lights and dynamosin those 
States, and that where the committee had been given 
power to make such contracts it had the power to 
draw the money on all checks that might be issued in 
payment thereunder. Olcott v. R. Co., 27 N. Y. 546- 
557. Second Division, Oct. 6, 1891. Sheridan Electric 
Light Co. v. Chatham Nat. Bank. Opinion by Haight, 
J. 5N. Y. Supp. 529, affirmed. 


CosTS—OFFER OF JUDGMENT.—(1) Under the Code 
of Civil Procedure of New York, section 738, author- 
izing an offer of judgment for a certain sum with costs, 
an offer to allow a certain sum with costs “to date”’ 
covers the costs of entering judgment, and is effectual. 
(2) In an action of trespass for cutting trees, where 
the allegation of title to the land is admitted or not 
put in issue by the answer, no“ claim of title to real 
property arises upon the pleadings,” within the Code 
of Civil Procedure, section 3228, allowing costs to 
plaintiff in such a case; and unless the action is 
brought in the Justice Court, plaintiff must recover at 
least $50 to entitle him to costs. Kelly v. Railroad Co., 
81 N. Y. 233; Dunster v. Kelly, 110 id. 558. Oct. 6, 1891. 
Lynk v. Weaver. Opinion by Earl, J. 13 N. Y. Supp. 
951, reversed. 


DAMAGES—BREACH OF BUILDING CONTRACT.—Plain- 
tiff agreed to build an extension to defendant’s water- 
tower, and defendant undertook to maintain the water 
level in the tower at such a beight as to enable plain- 
tiff’s workmen to stand on a raft in performing the 
work. Held, that for defendant’s default in not 
maintaining the water at the agreed level, whereby 











plaintiff was compelled to construct a scaffold on the 
outside of the tower, plaintiff could recover only the 
increased expense incurred by him in erecting the 
scaffold over what it would have cost him to perform 
the work as contemplated in the contract, and a re. 
covery for the eutire cost of the scaffold was error, 
Second Division, Oct. 6,1891. Nason Manuf’g Co. y, 
Stephens. Opinion by Bradley, J. 3 N.Y. Supp. 303, 
reversed. 


EMINENT DOMAIN—PUBLIC USE—ELEVATED TRAM- 
ways.—In condemnation proceedings by an elevated 
tramway corporation organized under Laws of 1888, 


petitioner was accessible only by a private road, and 
that up to the date of the petition the road had been 
used solely for transporting stone fora private corpo- 
ration in which the incorporators of petitioner were 
interested. It was claimed that it was the intention 
to carry freight for any person offering the same to 
the extent of its surplus capacity after supplying the 
private corporation. Held, that in view of the object 
of its corporate existence, and the manner in which it 
had been and was to be operated, the evidence failed 
to establish that the taking sought was for public use. 
Oct. 6, 1891. Inre Split Rock Cable Road Co. Opin- 
ion by O’Brien, J. 12 N. Y. Supp. 116, affirmed. In 
re Niagara Falls, etce., Ry. Co., 108 N. Y. 375, followed. 


FALSE IMPRISONMENT—JURISDICTION OF JUSTICE— 
ERROR OF JUDGMENT.—Plaintiff was arrested for sell- 
ing impure milk in violation of Laws of 1885, chupter 
183, and was brought before a justice of the peace, who 
acting in good faith on the erroneous contention of 
the district attorney that the justice had exclusive jur- 
isdiction to try the case, under section 14 of said chap- 
ter, providing that “ courts of special session shall have 
jurisdiction of all cases under this act,’’ proceeded to 
try the case in violation of the Code o Criminal Pro- 
cedure, section 211, providing that when the person 
brought before a magistrate elects to be tried by jury, 
he can only hold him to answer to acourt having au- 
thority to inquire by the intervention of a grand jury 
into offenses. Held, that the justice having in the first 
place had jurisdiction of the subject-matter and of the 
person of the plaintiff, his error in deciding that he 
had jurisdiction to proceed was an error of judgment 
on a question of law, committed in the course of a 
proper exercise of the jurisdiction first given to him, 
and that therefore the justice was not liable for false 
imprisonment. This would seem to be the case where, 
jurisdiction having thus attached, the decision of the 
justice to try the plaintiff was only an erroneous exer- 
cise of such jurisdiction. It is unlike the case where 
jurisdiction has never been conferred, and the justice 
decided to exercise a power that he does not and never 
did possess. Here in the course of proceedings which 
he was forced to institute, and in the case of one over 
whose person he has properly acquired jurisdiction, 
the justice is confronted with the necessity of deciding 
a question depending upon the construction to be 
given to a statute, and that question must be decided 
by him one way orthe other before he can take an- 
other step in those proceedings which up to that mo- 
ment have been legally and properly pending before 
him, and over which he has had full and complete jur- 
isdiction. It seems plain that his decision upon the 
question is one in the course of a proper exercise of 
the jurisdiction first committed to him, and that his 
error in deciding that he had jurisdiction to proceed 
was an error of judgment upona question of law, and 
that he is therefore not responsible for such error in a 
civil action. It is unlike the case where a justice of 


the peace proceeded to try a civil action for assault 
and battery. Woodward v. Paine, 15 Johns. 492. The 





justice never had in such case obtained jurisdiction 
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over the subject-matter, and he could not obtain it by 
deciding that he had it. The case falls under the 
principle of law that, where a judge never has had jur- 
jsdiction over the subject-matter, he acts asa tres- 
passer from the beginning in assuming it, and his de- 
cision that he has it is no protection tohim. I know 
it was stated in Gordon v. Longest, 16 Pet. 97, in a case 
where the defendant took the proper steps to remove 
anaction brought against himin the State court to 
the United States court, and where the judge of the 
State court persisted, notwithstanding those steps, in 
trying the cause, that every step subsequently taken 
by the State court in the exercise of jurisdiction was 
coram non judice. Yet in such acase the question is 
put whether the State judge would be liable for pro- 
ceeding with the case in the honest exercise of his 
judgment. Lange v. Benedict, 73.N. Y. 12, at 36. And 
inacase where a plea of title to real estate is put in 
before a justice of the peace, which ousts him of jur- 
isdiction, would the justice be liable in case he erro- 
neously decided that he continued to have jurisdic- 
tion? This question is also put in the course of the 
opinion in the case of Lange v. Benedict, supra, and 
with, as I think, a leaning on the part of the learned 
judge toward the position of non-responsibility. The 
jurisdiction existed in both cases at one period, and it 
was on account of the steps taken in the course of the 
proceedings in the cases that the court or judge was 
called upon to say whether his jurisdiction had ceased 
ornot. It seems to me that the erroneous decision of 
that question did not render the judge liable in either 
case. Oct. 6,1891. Austin v. Vrooman. Opinion by 
Peckham, J. 10 N. Y. Supp. 959, reversed. 


GUARANTY — CONSTRUCTION —BAD FAITH. — (1) A 
third person had applied to plaintiff for the purchase 
of ten cases of paper, the price of which could not be 
ascertained until a partial delivery was made, and the 
last parcel weighed. Plaintiff wrote defendant, asking 
if he would guarantee the payment of the bill by the 
purchaser to the extent of $1,000, adding that it was 
not likely that it would amount to as much as that. 
Defendant answered that he did not care to make 
himself liable for so large an amount, but that he was 
perfectly willing ‘to guarantee the amount of the bills 
thus far purchased, which I understand amount to 
about $600.’ The price of the paper was subsequently 
ascertained to be over $900. Held, that plaintiff's fail- 
ure to inform defendant that the price would exceed 
his approximate estimate of $600 was not such an evi 
dence of bad faith as would release defendant from his 
guaranty, even if it had been procured by the misrep- 
resentation of the purchaser. (2) The reference in the 
guaranty to the *‘ bills thus far purchased,’’ which de- 
fendant stated he understood to ‘‘amount to about 
$600,” was not intended to limit the credit of the pur- 
chaser, and to release defendant from his guaranty in 
casejthe price of the goods should exceed $600, but was 
only intended to limit defendant’s liability to $600, no 
Matter how much more the price of the goods might 
be. A contract of guaranty, as all the authorities 
agree, should receive a reasonable interpretation, ac- 
cording to the intent of the parties as disclosed by the 
writing, which in a case of ambiguity may be read in 
the light of surrounding circumstances. People v. Lee, 
104.N. Y. 441; Bank v. Kaufmann, 93 id. 273; Brandt 
Sur. 106; Fell Guar. 43. Some of the cases go further, 
andhold that if the doubt is not thus dispelled, it 
should be resolved against the guarantor, because the 
words used are his own, and he is responsible for the 
ambiguity. Belloni v. Freeborn, 63 N. Y. 383, 388; 
Walrath v. Thompson, 4 Hill, 200; Crist v. Burlin- 
game, 62 Barb. 351. It is not reasonable to suppose 


that the defendant, in writing this mercantile instru- 
ment to aid his friends in obtaining credit, intended 
tolimit their credit, especially when he was so careful 





as to throw no doubt upon the responsibility of the 
firm of which his brother-in-law was a member. On 
the other hand, it is reasonable to suppose that he in- 
tended to limit his own liability, because his in- 
terest would thereby be promoted. The words of lim- 
itation should therefore be applied to his liability 
rather than to that of the firm, especially as he had al- 
ready written that he did not care to make himself 
liable for so large an amount as $1,000. The limitation 
of his own liability to $600is thus made emphatic by 
contrast with what might be the liability of the firm. 
This seems to have been the construction that the de- 
fendant himself placed upon his words, because he 
said in his telegram to the plaintiff, when notified of 
the failure of Dikeman & Co. to pay, that “said guar- 
aunty was limited to six hundred dollars.’’ He did not 
suggest that it was conditional, or that if the purchases 
exceeded $600 he was not to be bound. It is apparent 
that he had in his mind his own liability when he 
wrote the contract and the telegram, and not the lia- 
bility of the firm in excess of the amount assumed by 
him. This practical construction of the guaranty by 
the guarantor himself accords with our own, as it is 
the most reasonable, and therefore the most probable. 
If he intended to effect such a strange purpose as to 
place a limitation upon the credit of Dikeman & Co., 
and thus impair their ability to protect him from lia- 
bility on bis guaranty, he should have made his mean- 
ing plain, so that the plaintiff could have understood 
it, and withheld his goods. Because he was unwilling 
to bind himself beyond a certain sum, why should he 
restrict his principals to an unreasonable condition in 
which he had noconcern? Aninstrument designed to 
further a business transaction should be so construed 
as to promote rather than retard its general purpose, 
and a construction that would operate as a useless re- 
striction upon trade should be avoided, if possible, as 
not within the design of a reasonable man. We think 
that the defendant intended to become responsible for 
the firm to the amount of $600, not by way of a contin- 
uing guaranty, but for goods already purchased, and 
that he did not intend to annex any other condition 
to his contract or otherwise limit his liability. The 
following authorities, more analogous in principle than 
similar in their facts, are cited in support of this con- 
struction: Stillman v. Northrup, 109 N. Y. 473; Mel- 
cher v. Fisk, 67 id. 607; Ringe v. Judson, 24 id. 64; 
Gates v. McKee, 13 id. 232; Bank v. Coster’s Ex’rs, 3 
id. 203; Pratt v. Matthews, 24 Hun, 386; Parker v. 
Wise, 6 Maule & S. 239. Second Division, Oct. 6, 1891. 
Powers v. Clarke. Opinion by Vann, J. 6N. Y. 
Supp. 448, reversed. 


HABEAS CORPUS—RETURN—SUFFICIENCY— PRACTICE. 
—(1) A writ of habeas corpus was directed to a house of 
correction to produce M.,a female infant,who had been 
committed to itunder Laws of 1886, chapter 353, pro- 
viding that whenever any female over the age of twelve 
years shall be brought by the police before a commit- 
ting magistrate of the city of New York, and it shall 
be proved to the satisfaction of the magistrate by the 
confession of the female, or by competent evidence, 
that she was found in a reputed house of prostitution, 
and in danger of becoming morally depraved, the mag- 
istrate may commit herto such house of correction, 
and it shall have authority to receive and hold her. 
The return of defendant thereto stated that it held 
said female by virtue of the commitment of a police 
justice of the city of New York, which commitment, 
signed by the justice and attached to the return, re- 
cited that M., a female sixteen years old, was on Au- 
gust 10, 1890, brought before him charged on the alle- 
gation under oath of C. with being found August 8, 
1890, in a reputed house of prostitution at 119 M street, 
and in danger of being morally depraved, and that he 
had examined the complainant and the witnesses pro- 
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duced, and the female, who was produced for his per- 
sonal Inspection, and that it appeared and was proven 
to him to his satisfaction by competent testimony and 
evidence, and by the confession of the female that she 
was sixteen years old, and was on the day alleged 
found in a reputed house of prostitution, at the place 
alleged, and in danger of becoming morally depraved, 
and that he adjudged the allegations to be true, and 
commanded her to be delivered intothe custody of 
said house of correction. The return of the justice to 
the writ stated that on August 10, 1890, he examined 
the complainant and the witnesses produced before 
him, also the child produced for his personal inspec- 
tion, and it appeared and was conclusively proven to 
his satisfaction by competent testimony and evidence 
that the material averments of the complaint were true, 
and that thereupon he so adjudged and committed the 
child. Acopy ofthe complaint returned showed that 
C. was duly sworn on August 10, 1890, and deposed and 
testified that he belonged to the police, and that on 
August 8, 1890, M., a female sixteen years old, was by 
him found in a reputed house of prostitution at 119 
M street, and was in danger of becoming morally de- 
praved. The traverse to the return alleged that M. 
was petitioner’s daughter, and up to the time of her 
arrest lived with petitioner at 189 C street, and on in- 
formation and belief further alleged that neither M. 
nor petitioner were examined by the justice, nor was 
any evidence offered that 119 M street was a reputed 
house of prostitution, or that M. was an inmate 
thereof, and that she was in dangerof being morally 
depraved. Held, that the traverse did not controvert 
or avoid by extrinsic matter any of the jurisdictional 
facts alleged in the return, and that as under the pro- 
visions of the Code of Civil Procedure of New York, 
sections 2032 and 2034, the only question ou the return 
to a writ of habeas corpus, where the term of the com- 
mitment has not expired, is whether the magistrate 
executing the commitment had jurisdiction and au- 
thority to pronounce the judgment, the child should 
have been remanded. (2) Code of Civil Procedure, 
section 2039, providing that a prisoner produced on the 
return of a writ of habeas corpus may under oath deny 
any material allegations of the return, or make any al- 
legations showing that his imprisonment or detention 
is unlawful, or that he is entitled to his discharge, and 
thereupon the court must proceed in a summary way 
to hear the evidence in support of or against imprison- 
ment or detention, and to dispose of the prisoner as 
the case requires, has no application where the ma- 
terial allegations of the return are not controverted. 
(3) The allegation of the traverse, on information and 
belief, that the child was not examined, is not sufli- 
cient to raise an issue as to the fact of her confession, 
which she made as a party to the proceeding. (4) The 
allegation of the traverse that the child resided with 
its mother at a certain place does not recessarily con- 
trovert the finding that she was found at another place 
in a reputed house of prostitution, and was in danger 
of being morally depraved. (5) It was unnecessary 
that either petitioner or the child should be exam- 
ined; it was enough that the magistrate read the 
charge to the child and heard her plea, and this the re- 
turn impliedly states was done, it being alleged that 
she confessed the charges alleged in the complaint. 
(6) In the face of the distinct statement of the return, 
that the child confessed the charge, and the direct evi- 
dence of the policeman that the place was a reputed 
house of prostitution, and that M. was an inmate there, 
the allegation of the traverse, on information and be- 
lief, that there was no evidence offered that the place 
was a reputed house of prostitution, or that M. was an 
inmate thereof, will not be considered a denial of the 
facts returned. (7) The requirement of the writ for a 
return of the day and cause of the imprisonment was 
sufficiently complied with by a return of the commit- 





em 
ment. Oct. 6, 1891. People, ex rel. Danziger, y, 
Protestant Episcopal House of Mercy of City of New 
York. Opinion by Ruger, Ch. J. 13 N. Y. Supp. 401, 
reversed. 


JUDGMENT ON APPEAL—CONDITIONAL AFFIRMANCE 
—PLEADING—SUPPLEMENTAL COMPLAINT—ESTOPPEL 
—INTEREST.—(1) Defendant, in compromise of a suit 
against him for a debt due an estate, agreed to pay 
all the debts of the estate, and a certain sum to R., a 
devisee of the will, defendant to have the benefit of a 
certain mortgage after deducting from it the expense 
of collecting it, and the legal expenses of administer. 
ing the estate, but he failed to comply with the agree. + 
ment. The executors collected the mortgage, and 
sued defendant for the sum agreed to be paid R., for 
an excess of the debts over the proceeds of the mort- 
gage, and for the expense of collecting the mortgage 
and of administering the estate, and recovered judg- 
ment. On appeal the General Term affirmed the judg. 
ment on condition that plaintiffs would deduct the 
amount recovered for expenses in collecting the mort- 
gage and settling the estate, without prejudice toa fu- 
ture action by plaintiffs to recover the same. Held, 
that the court had no power to grant the privilege ofa 
future action, but should have either reversed or af- 
firmed the judgment unconditionally. (2) Costs in- 
curred by plaintiffs in the action against defendant 
under such agreement, while they may be costs of ad- 
ministering the estate to be allowed plaintiffs in their 
accounting, cannot be considered part of the expenses 
of administering the estate which defendant bound 
himself to pay by the agreement. (3) A decree of the 
surrogate entered after commencement of the action 
was offered, showing disbursements made after the ac- 
tion was commenced in administering the estate. 
Held, that such disbursements could be proved by the 
decree upon filing, by permission of the court, a sup- 
plemental complaint alleging the entry of the decree 
after the former complaint was filed, under the Code 
of Civil Procedure, section 544. (4) The sum agreed to 
be paid R. became due at once, and that defendant was 
not liable for interest thereon, in the absence of a de- 
mand of payment. (5) Such agreement on defendant's 
part isnot without sufficient consideration. (6) Where 
the General Term reverses a judgment for plaintiff 
unless he will consent to make a certain deduction 
therefrom, be cannot, after consenting, and on defend- 
aut’s appeal, question the correctness of the General 
Term’s ruling in requiring the reduction. Oct. 6, 1891. 
Lawrence v. Church. Opinion by Peckham, J. 10 
N. Y. Supp. 566, reversed. 


MARRIAGE—DIVORCE —ALIMONY—ENFORCEMENT IN 
SISTER STATE.—(1) A judgment awarding a divorce in 
favor of a wife by the courts of the State of which she 
is aresident, while valid as affecting the marital status 
of the wife, does not bind the non-resident husband, 
who has not appeared in the action, nor been served 
with process in the State in which the action was 
brought, as to sums allowed for alimony and costs, 
since so far as these are concerned the suit for divorce 
is a proceeding in versonam. The courts of this State 
are commanded by the Constitution and statutes of 
the United States to give such faith and credit to the 
judgment of the Court of Chancery of New Jersey a8 
the judgment has by law or usage in the courts of that 
State. Const. U. S., art. 4,81; Rev. Stat. U.S., $905. 
The jurisdiction of the Court of Chancery to render 
the judgment against this defendant for costs and ali- 
mony may be inquired into by the courts of this State, 
and whether it had or not is the only question pre- 
sented by the record. A suit for a divorce, though not 
strictly a proceeding in rem (Cole v. Cunningham, 133 
U-S. 107, 116; Mankin v. Chandler, 2 Brock. 127; 2 
Bish. Mar. & Div., § 20; Drake Attachm., § 5) is of the 
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nature of such a proceeding, or quasi in rem, in so far 
as it affects the marital stutus of the parties; but as to 
alimony and costs it is a proceeding in personam. 
People v. Baker, 76 N. Y. 78; 2 Bish. Mar. & Div., $23; 
2 Black Judg., $$ 925, 933. The courts of the United 
States aud those of most of the several States, includ- 
ing New York and New Jersey, hold a divorce to be 
valid, so far as it affects the marital status of the plain- 
tiff, which is granted by the courts of a State pursuant 
to its statutes, to one of its resident citizens in an ac- 
tion brought by such citizen against aresident citizen 
of another State, though the defendant neither ap- 
pears in the action nor is served with process in the 
State wherein the divorce is granted. Cheever v. Wil- 
son, 9 Wall. 108; Pennoyer v. Neff, 95 U.S. 714; Peo- 
ple v. Baker, 76 N. Y. 78; Doughty v. Doughty, 28 N. 
J. Eq. 581; Cooley Const. Lim. 400; 2 Bish. Mar. & 
Div., § 150 et seg. But the courts of this and 
some of the States hold that the marital status 
of such non-resident defendant is not changed 
by a judgment so recovered, he or sheremaining a 
married person. People v. Baker, 76 N. Y. 78; O'Dea 
y. O'Dea, 101 id. 23; Jones v. Jones, 108 id. 415; Cross 
v. Cross, id. 628; Cook v. Cook, 56 Wis. 195; Doughty 
v. Doughty, 28 N. J. Eq. 581; Flower v. Flower, 42 id. 
152; 2 Bish. Mar. & Div., § 153 et seq.; 2 Black Judg., 
§926. Incase a defendant is a resident of the State in 
which the action is brought, and amenable to its sub- 
stantive laws and its laws of procedure, his marital re- 
lation may be changed by an ex parte judgment of di- 
vorce, if constructive service of the process be duly 
made. Hunt v. Hunt, 72 N. Y.217; Hood v. Hood, 11 
Allen, 196; 2 Black Judg., § 926; 2 Bish. Mar. & Div., 
§25. It has been several times held, and the decisions 
rest upon principle, that a judgment which awards (1) 
a divorce, (2) alimony, (3) costs, while valid as affect- 
ing the marital status of the plaintiff, does not bind 
the defendant as to sums allowed for alimony and 
costs in case the judgment be recovered in the State in 
which the wife is a resident citizen, against her non- 
resident husband, who has not appeared in the action, 
nor has been served with process in the State in which 
the action was brought. Beard v. Beard, 21 Ind. 321; 
Lytle v. Lytle, 48 id. 200; Middleworth v. McDowell, 
49 id. 386; Prosser v. Warner, 47 Vt. 667; Harden v. 
Alden, 9 Green!. 140; Garner v. Garner, 56 Md. 127; 
Van Storch v. Griffin, 71 Penn. St. 240; People v. Ba- 
ker, 76 N. Y. 78, 87; Van Voorhis v. Brintnall, 86 id. 
18; De Meli v. De Meli, 120 id. 485; 2 Bish. Mar. & 
Div., §§ 35, 36,79; Cooley Const. Lim. 406: 2 Black 
Judg., § 933; Freem. Judg., §§ 584, 586. No final pro- 
cess is required to enforce that part of the judgment 
which decrees the divorce; but the sums allowed for 
costs and alimony can ouly be collected in New Jersey 
by a process against the defendant or his property, 
and like other money judgments, it is not binding on a 
non-resident defendant unless he is served with pro- 
cess in the State, or appears in the action. A judg- 
ment for a deficicney arising upon the salo of mort- 
gaged property is not binding on a non-resident de- 
fendant who has not been served with process nor ap- 
peared in the action (Schwinger v. Hickok, 53 N. Y. 
280); and such is the rule in respect to personal judg- 
ments rendered against non-resident defendants in 
actions begun by substituting service, in which prop- 
erty is attached. Oakley v. Aspinwall, 4 N. Y. 513; 
Durant v. Abendroth, 97 id. 132; Cooper v. Reynolds, 
10 Wall. 308; Drake Attachm., § 5. A judgment for 
alimony and costs cannot be supported on the ground 
that they are mere incidents of and subordinate to the 
right to a divorce, and the jurisdiction which is suffi- 
cient to support a decree changing the marital status 
of the plaintiff will not necessarily sustain a judgment 
for alimony and costs. (2) Plaintiff obtained a divorce 


With alimony and costs in the Court of Chancery of 
New Jersey, on asupplemental bill, which alleged the 


commission of a matrimonial offense subsequeut to is- 
sue joined on the original bill. When the supple- 
mental bill was filed defendant had ceased to be a res- 
ident of New Jersey, and had become a resident of 
New York. Held, that as the laws of New Jersey 
and the practice of its Court of Chancery required the 
service of anew subpoena in that State on the filing of 
the supplemental bill, ora voluntary appearance there- 
after by defendant, before jurisdiction over his person 
could be acquired, the fact that defendant had ap- 
peared, before the filing of the supplemental bill, in 
obedience to a subpoena issued on the original bill, was 
not sufficient to render a judgment for alimony and 
costs binding against him, and that therefore such a 
judgmeut could not be enforced in the courts of New 
York. (3) The subsequent marriage of defendant, 
and his motion to correct the judgment of the New 
Jersey court so as to showthat it had been rendered 
on the supplemental bill, do not estop him from ques- 
tioning the right of that court to render the judgment 
for alimony and costs, where plaintiff neither did nor 
omitted to do any thing by reason of these acts. Sec- 
ond Division, Oct. 6, 1891. Rigney v. Rigney. Opin- 
ion by Follett, C. J. 6 N. Y. Supp. 141, re- 
versed. . 


VENDOR AND PURCHASER—ACTION FOR EARNEST 
MONEY—EVIDENCE—“ MARKETABLE TITLE.’’ — (1) A 
purchaser sued to recover the earnest money paid on 
his purchase because the record of one of the deeds in 
the vendor's chain of title showed the deed to have 
been without seal when recorded. It appeared to be 
the custom of the register’s office to examine all deeds 
before recording them, and to return unsealed deeds, 
without recording them, to the parties interested, 
with the words “no seal’’ written thereon in blue 
pencil, together with a blue pencil mark where the seal 
oughtto be; but it was admitted that sometimes deeds 
would come to the recording clerk without seal, when 
it was his custom to place them on record with a dash 
where the seal ought to be, instead of the letters “L. 8.” 
The action was twice tried, and at the first trial an at- 
torney testified that he had examined the title for the 
present vendor three years before the sale in question; 
that ho then discovered that the record disclosed that 
the deed in question was without seal when recorded; 
that he then obtained the original deed, and found a 
seal thereon, with nothing to indicate that it had been 
placed thereafter the delivery of the deed; and that 
he caused it to be re-recorded, and approved the title. 
At the second trial he testified: ‘‘ They then produced 
to me the original deed, * * * and there was no 
seal on it, and not the slightest indication of any kind . 
that it had ever been there. There was nothing what- 
ever in the deed in blue pencil—a mark or dash of no 
seal, or any thing to indicate there was any defect.” 
Held, that in so testifying at the second trial, the wit- 
ness must have meant that he did not find the words 
“no seal”? on the deed written with blue pencil, and 
did not find any blue pencil marks on it, or any indi- 
cation that these words or the blue marks had ever 
been there, and that the seal was on the deed when he 
examined it, as any other construction of the testi- 
mony would convict the witness of the greatest folly 
and misconduct in passing the title for the vendor, and 
also of the most palpable contradiction in his evi- 
dence at the two trials. (2) A ** marketable title,’’ to 
which the vendee in a contract for the sale of land is 
entitled, meansa title which a reasonable purchaser, 
well informed as to the facts and their legal bearings, 
willing and anxious to perform his contract, would, in 
the exercise of that prudence which business men or- 
dinarily bring to bear on such transactions, be willing 
and ought to accept. Oct. 6, 1891. Vodd v. Union 
Dime Sav. Inst. Opinion by Earl, J. 14. N. Y. Supp. 





937, mem., affirmed. 
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CORRESPONDENCE. 


THE TiLDEN WILL. 


Editor of the Albany Law Journal: 


Why do you allow the legal profession to be .m- 
properly abused in the Tilden case? Is it not matter 
ofrecord that Mr. O’Conor told Mr. Tilden that the 
will would not stand because of the indefiniteness of 
the trust provision, and its failure tu designate any 
beneficiary entitled to compel the trustees tou devote 
the trust property to the use of that beneficiary? 

Moreover, is it not the opinion of many of our ablest 
lawyers, who knew Mr. Tilden well, that he was quite 
content to have it said of him that he had tried to es- 
tablish a great library, but the wicked lawyers pre- 
vented it? It does not take any great streich of the 
imagination to think of him as chuckling over the 
reputation he is getting on the strength of the library 
he wanted to establish, which the lawyers prevented 
him from establishing. and then thinking with quiet 
satisfaction that his property went to his relatives, 
where it naturally would go, and where he intended it 
should go all the time. 

Again, his friends were perpetually talking of him as 
a great lawyer, who had himself argued great cases, 
aud who was himself familiar with the legal princi- 
ples applicable to trusts. Is it possible, with the books 
full of cases on the very question, as the opinions of 
the Court of Appeals show, that it never entered Mr. 
Tilden’s mind, in the light of his experience and learn- 
ing, that his will might fail of execution because of 
this very trust provision ? 

We know that this provision did enter his mind, 
because we know that he discussed it with lawyers 
like Mr. Carter and Mr. O'Conor, if the current state- 
meutsof members of the bar are true. As long as 
there was a question about this provision, then, even 
in his mind, why was this provision not changed if he 
really intended to establish this library and it was a 
subject so near his heart, instead of permitting the 
will to remain unchanged, with this grave question in 
the way of its probable execution ? 

I for one am glad the majority of the court had the 
courage to state the law as they understood it in acase 
like this and appiy it accordiugly, without regard to 
newspaper or public clamor for or against lawyers. 
The public need constantly to keep in mind the fact 
that there are lawyers and.judges who are not afraid 
todo their duty, despite public clamor and newspaper 
criticism; otherwise, the public will soon lose its con- 
fidence in the law, aud feel that the changing hosannas 
of the multitude are the only law which they need fear 
or respect. 


November 10, 1891. 


LAWYER. 


NEW BOOKS AND NEW EDITIONS. 


CHAPLIN ON SUSPENSION OF ALIENATION. 


Suspension of the power of alienation and postponement of 
vesting, under the laws of New York, Michigan, Minne- 
sota and Wisconsin, with an appendix containing the cor- 
respunding statutes concerning suspension in the States 
of California, Idaho, Indiana, Iowa, Kentucky, North 
Dakota and South Dakota. By Stewart Chaplin. New 
York: Baker, Voorhis & Co. 


The Revised Statutes of this State introduced new 
rules on this very important topic, which were adopted 
by the other States first above named. Three hun- 
dred pages of text suffice for the treatment of the sub- 











ject, and there are the necessary tables of statutes and 


cases, and an ampleindex. The book will prove use. 
ful aud convenient. 


DARLINGTON ON PERSONAL PROPERTY. 


This treatise is in one volume, by Joseph J. Dar. 
lington, of Georgetown University, and is published 
by T. & J. W. Johnson & Co., of Philadelphia. It ig 
stated on the title-page that it is founded on the trea. 
tise by Williams. It is a discreet and careful adapta- 
tion of that work, omitting what is exclusively Eng. 
lish and adding American doctrines and citations. It 
contains a chapter on Ships, by Prof. Martin, of the 
same university, and one on Patents, Trade-Marks and 
Copyright by Robert G. Dyrenforth. 


PorRTER ON BILts OF LADING. 


This is a treatise, in one volume, by William 
W. Porter, of Philadelphia, published by Kay & 
Brother, of that city. It is said to be the first Ameri- 
can work onthe subject. In the compass of about five 
hundred pages the author seems to have embraced the 
whole law of this somewhat important detail of mer- 
cantile law, referring to Englishas well as American 
adjudications, and stating in an addendum the par- 
ticular legislation of the different States. 


BREWER & LAUBSCHER’S OHIO CORPORATIONS. 


This is the third edition of a local work which evi- 
dently has been received with favor. The forms given 
in the book have been adopted and printed in blanks 
by the State department. Published by Robert Clarke 
& Co., of Cincinnati. 


—_—_—_—_ ~~. -—_—_ — 


SYSTEMS OF SHORT-HAND. 





ERSONS not informed think there are scores of 
systems in common use. This is a great mistake. 
There are various text-books, it is true, but nearly 
every one of them teaches the well-known Pitman sys- 
tem ina more or less modified form. The Pitman 
is, in fact, the great system for all English-speaking 
countries. What is popularly known as the American 
Pitman system isthe method that will be taught in our 
forthcoming lesson series. There is a great advantage 
in knowing that particular system which is used by 
the greatest number of people. A great deal of busi- 
ness correspondence iscarried on directly in charac- 
ters, and a secretary, to be serviceable, must under- 
stand the method most commonly used. From a busi- 
ness point of view, it would be poor policy to learn 
any other than the Pitman system. It is used by 
ninety-five out of every hundred American reporters, 
and is besides the very best system of short-hand ever 
invented. This method is not arbitrary, but scien- 
tific. No matter what changes the language may un- 
dergo, it will be impossible for it to extend beyond the 
capabilities of this far-reaching system. It is adapted, 
first of all, to the human voice in general, and, inci- 
dentally, tothe English language in particular. 

Prof. Moran, who is well-known as an author of 
short-hand books, has arranged a popular course 10 
which this entire system is reduced to twelve easy les- 
sons. We will publish the first lesson soon. See an- 
nouncement in Jast issue as to our special class. 

All who wish to join will remit $2, with their name 
aud address, to 


ALBANY, N. Y. 


WEED, Parsons & Co. 
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CURRENT TOPICS. 





T the request of the minister of justice, the 
judges of Canada have separately expressed 
their views on the policy of continuing the institu- 
tion of the grand jury. Their opinions are given 
in full in the Legal News (Canada), of October 10, 
and are very interesting. The great majority are 
in favor of continuing the grand jury. Some in- 
cline to the opinion that it might well be dispensed 
with, if competent examining magistrates could al- 
ways be found. There is a very serious “but” in 
the way of that ‘‘if.” Among the good words said 
for the system we find: “A great protection for the 
repose of the individual, and a guaranty for peace 
among neighbors;” ‘‘dangerous to abolish it;” 
“essential to the proper administration of criminal 
justice in the country;” ‘‘a guaranty of independ- 
ence and impartiality ;” ‘‘ adapted to inspire confi- 
dence in the public and respect for justice, and to 
produce a salutary effect upon society;” ‘a very 
important protection against unfounded accusation 
and prosecution; ‘‘a bulwark of liberty, a safe- 
guard against oppression and a highly-prized con- 
stitutional channel for the denunciation of abuses;” 
“serves to protect the honor and liberty of the sub- 
ject against the crown;” ‘‘it would be with the 
most profound regret that I should see the institu- 
tion of the grand jury abolished ;” “a kind of pro- 
tection against oppressive and unjust prosecutions ;” 
“a salutary restraining influence of importance ;” 
“its abolishment would be a fatal mistake.” 
Eighteen judges express their opinion, and only 
four are in favor of abolishing the grand jury. So 
it is evident that it will stay a while in Canada. 

It seems that the growing tendency to build high 
in Chicago has given rise to serious examination 
and opposition. The Chicago people are proving 
strong rivals of the builders of the tower of Babel, 
and evincing an aspiratgon to reach heaven, at least 
in this life. A building thirty-two stories high is 
talked of. Mr. Miller, the corporation counsel, 
has given an opinion that the common council may 
restrain this kind of building within reasonable 
bounds, on the same theory on which they enact fire 
limits and forbid wooden buildings. He says: 

“It is a matter of public concern that buildings 
should be safe to the occupants. If the health of the 
occupants of the building or public are affected by the 
question in hand of the height of the building, that 
may be considered; the question of congestion of 
travel upon the streets, produced by the prevalence of 
high buildings, may be considered. The width of the 
streets may be considered. And I think that, in con- 
nection with all the other facts bearing upon the ques- 
tion of the public good, the question of the sightly or 
unsightly appearance of the city may be taken into 
consideration. In fact every circumstance and con- 


sideration in connection with the matter affecting the 
s “ 
Voi. 44— No. 22. 








if upon a consideration of them by the city council it 
should pass an ordinance limiting the height of build- 
ings in the business districts of the city to eight, ten 
or twelve stories, or toa corresponding number of feet, 
such ordinance would be valid.” : 

This seems a sound opinion. The Chicago Legal 
News says: 

“ Buildings exceeding ten stories in height obstruct 
the light, prevent the free circulation of airand the 
sun from shining in the streets between them except 
fora few minutes in the day, and promote dampness 
which has a tendency to cause sickness and death. 
The safety of the sky-scrapers erected in our city has 
not yet been assured. It remains to be seen whether 
the movable clay upon which they are erected will be 
sufficient to prevent them from sinking into the 
treacherous earth as the post-office building is now do- 
ing, which was pointed out in its day as one of the 
most stable buildings in Chicago. Wedo not remem- 
ber to have seen it stated as an objection to the erec- 
tion of high buildings that it would greatly increase 
heart disease, but such is the fact. Let the business 
portion of the city be covered with sky-scrapers, as 
they are called, and the frequent transportation of 
persons through the many stories of these buildings in 
rapid elevators will injuriously affect the action of the 
heart and greatly increase the number of sudden 
deaths. This would be more injurious to the old than 
to the young.” 

This also seems reasonable. The fact of the shaky 
nature of the soil of Chicago is a very serious one 
in connection with this extravagance in architect- 
ure. 

The Green Bag for November contains the fourth 
and concluding instalment of Mr. John Whitehead’s 
history of the Supreme Court of New Jersey, ac- 
companied by an excellent full-page group of por- 
traits of the present nine judges. The one at the 
extreme right looks nearly enough like the editor of 
this journal to be his brother. Of course the judge 
knows "more law, but we congratulate him on his 
looks. The historian informs us that none of the 
judges have ever been ‘“‘ lame, or halt, or blind, or 
deaf.” He also says that every chief justice but 
one, since the Revolution, has been a presbyterian 
(with a large P), and that the great majority of the 
associates have been of that sect. That is certainly 
a curious circumstance, but hardly a recommenda- 
tion, although we attend that “meeting” ourselves. 
These gentlemen ought to believe in the “ election ” 
of the judges, but they do not. A little variety in 
this particular might be judicious. For example a 
Baptist would be appropriate in admiralty cases, 
and an Episcopalian in questions of surface-water. 
The gentleman who in this number ‘ demonstrates 
the close connection between law and poetry” is 
entitled to our personal gratitude. The jest about 
‘*the judge of reprobates,” which heads the ‘ Fa. 
cetire ” of this number, was current when we were 
a little boy — which is equivalent to pronouncing it 
a ‘*chestnut.” But according to the ancient version 
it was a brother who died, leaving several ‘‘ infidel 
scorpions.” The article on Identification of Crimi- 
nals by Measurement is an excellent account of 
this ingenious system, 
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Some Dutch literature of a partially legal interest 
has reached our office at a rather late day. The 
Holland Society’s Year Book for 1888-1889, is a 
sumptuous volume of remarkable interest. It tells 
the story of the society’s voyage and visit to Hol- 
land, devised and organized, we believe, by Mr. 
George W. Van Siclen, then the secretary of the so- 
ciety. Many lawyers went on this journey, and 
the reception of the travellers was even more hos- 
pitable than might have been expected from the 
well known great-heartedness of the kind Dutch 
people. The book is full of pictorial memorials of 
the visit, many of which are in the form of bills of 
fare of dinners. There is also a reproduction of an 
unique portrait of Washington discovered at Arn- 
hem. Several fine portraits of deceased members 
of the society, including one of the much-loved 
Judge Hooper C. Van Vorst, adorn the volume. 
Mr. Van Siclen has translated into Dutch and pub- 
lished Mr. Andrew Carnegie’s ‘‘ Triumphant De- 
mocracy,” under the title ‘‘ De Zegevierende Repub- 
lick.” This was a happy thought —as Mr. Van 
Siclen says, ‘‘to make my kinsmen of the father- 
land better acquainted with the material prosper- 
ity ” of this country and this State. The volume is 
furnished with excellent portraits of the author and 
the translator. 


A severe admonition to counsel bringing frivolous 
appeals in criminal cases is administered by Chief 
Judge Ruger in People v. Loppy, a case of murder, 
decided in the Court of Appeals, October 6. The 
chief judge says: ‘* The main object which these 
appeals have, if any, beyond creating delay, seems 
to be to see if the court can, on a review of the evi- 
dence, discover some ground, not perceptible to 
counsel, upon which to base a reversal of the find- 
ings of the jury on questions of fact. The rule re- 
peatedly laid down by this court, that such ques- 
tions are for the exclusive consideration of juries, 
seems to have had no restraint upon the freedom 
with which such appeals have been taken, as, in- 
deed, there is no good reason why it should so long 
as criminals, without trouble or expense to them- 
selves, are encouraged by the law to take appeals, 
and thereby secure delay at all times, and a possible 
chance of escaping punishment for their crimes. 
People v. Wood, 128 N. Y. 632; People v. Jugigo, id. 
630; People v. Cignarale, 110 id. 23; People v. 
Kelly, 113 id. 647.” 

The Tribune’s funny man tells an apocryphal story 
of an unpleasantness between Mr. and Mrs. Doggett, 
of Waynesville, Ohio, on account of Mr. D.’s coming 
home with a long, blonde, human hair wound about 
his coat sleeve, and his lame attempt to explain it 
on the theory of an election bet. In our own (legal) 
practice we were once called on to defend a man in 
an action for divorce, grounded on the charge of 
undue intimacy with a seamstress. One piece of 
evidence against him was a quart bowl full of short 
threads which his wife had picked off his garments 
while the husbandman slept. He was bowled out, 











More lawyers dabbling in or about poetry! Judge 
William II. Arnoux, of the city of New York, has 
issued a revised printed list of versions of the cele- 
brated hymn, ‘* Dies Ire.” He prefaces the list by 
the statements that in 1883 a writer in the Dublin 
Review published a list of fifty versions, with criti- 
cisms on them; that this list did not include the 
versions by General Dix, Erastus C. Benedict and 
Edward Slosson; that in 1884 and 1885, Mr. John 
Edmands, librarian of the Mercantile Library, 
Philadelphia, published lists much more nearly 
complete, naming one hundred and thirty transla- 
tors and anonymous versions; that this is the basis 
of the present list, with some additions derived 
from Gen. Dix, Mr. Benedict and others. This list 
contains one hundred and eighty-six entries, and 
frequently several versions are credited to a single 


source. Judge Arnoux solicits corrections and ad- 
ditions. Considering the result of the late elec- 


tion, we should think that Mr, Fassett might fur- 
nish a touching version. 


The London Law Journal says: “ Truth earnestly 
hopes ‘that the very earliest opportunity will be 
taken to repeal’ 21 George III, chapter 49, by which 
Sunday entertainments for money are prohibited un- 
der heavy penalties. It appears that Sunday concerts 
in aid of certain hospitals at Bradford have been 
put down by the Lord’s Day Observance Society by 
an invocation of this statute to their aid, and Truth 
urges that from a religious point of view ‘the stat- 
ute is as indefensible as would be a law enforcing 
the rite of circumcision.’” Truth is very illogical, 
as it often is. The community have a right to a 
quiet day of rest, unbroken by business, for sanitary 
reasons, leaving religious reasons out of the ques- 
tion. One day of this kind once in seven is deemed 
essential to the public health. In this view it isa 
proper police regulation. We should substitute for 
Truth’s dictum, the following: the statute is just as 
defensible as would be a law prohibiting the rite of 
circumcision for pay in public places on Sun- 
day. 

The London Law Journal says: ‘‘ The Lord Chief 
‘Justice is not just now perso grata at Birmingham. 
His somewhat high-handed method of dealing with 
prisoners who had been committed for trial at the 
quarter sessions instead of being brought up at the 
intervening assizes was naturally resented by the 
Birmingham magistrates.” (His Lordship released 
the prisoners on their own recognizances.) ‘“ Unfor- 
tunately the severest criticism on the action of the 
Lord Chief Justice is derived from the fact that two 
of the prisoners he released on their own recog- 
nizances committed offenses while on bail and two 
others absconded. The prisone's, at any rate, ap- 
proved of Lord Coleridge’s theory and _ practice.” 
This “criticism” seems rather ill-founded. The 
idea of justifying an unreasonable detention of 
prisoners without trial lest they may commit new 
crimesif promptly tried and acquitted, certainly has 
the one merit of novelty. 
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~ The short-hand lessons which are to appear in 
these columns will teach the Pitman system. We 
have selected the Pitman because it is par excellence 
the system for all English speaking countries. It 
is the system employed by fully nine of every 
ten of our best stenographers. You will be making 
no mistake in learning the Pitman system. See an- 
nouncements concerning our special class, or write 
directly to the editor. 


The article copied from Ve Independent in this 
journal, on page 403 of the current volume, is 
wrongly attributed, we suspect, to Charles, T. 
Lewis. We think that must be a misprint for 


Chariton. 


—_——_q____—— 


NOTES OF CASES. 





N Crawson v. Western Union Tel. Co., Circ. Ct., 
W. D. Ark., October 7, 1891, 47 Fed. Rep. 544, 

it was held that the party receiving a telegraphic 
message, the delivery of the same having been negli- 
gently delayed by the agents of the company, can- 
not recover for mental suffering alone, when unac- 
companied with other injuries. To warrant the con- 
sideration of mental suffering as an element of dam- 
ages there must be such gross negligence on the 
part of the agents of the company as to indicate a 
wanton or malicious purpose in failing to transmit 
and deliver the message. To warrant the considera- 
tion of mental suffering in fixing the amount of 
damages, the mental suffering must be an element 
of physical pain, or the natural and proximate re- 
sult of some physical injury. The court. said: 
“The rule as stated in Wood’s Mayne Dam. 74 (1st 
Am. ed.), is: ‘In no case has it ever been held that 
mental anguish alone, unaccompanied by an injury 
to the person, afforded a ground of action.’ I think 
the Supreme Court of Mississippi in W. U. Tel. Co. 
v. Rogers, 9 South. Rep. 823 (opinion delivered May 
25, 1891, by Mr. Justice Cooper), asserts the cor- 
rect rule when it says: ‘ We are unwilling to depart 
from the long-established and almost universal rule 
of law that no action lies for the recovery of dam- 
ages for mere mental suffering, disconnected from 
physical injury, and not the result of the willful 
wrong of the defendant; that such damages are re- 
coverable in actions for breach of contract of mar- 
riage.’ A rule different from the above, and hold- 
ing that damages may be recovered for mental suf- 
fering, unaccompanied with other injuries, by the 
receiver of a telegraph message for a negligent delay 
in delivering the same by a telegraph company, 
has been declared as the correct rule by the Su- 
preme Courts of Indiana, Alabama, Kentucky, Ten- 
nessee and Texas. Jteese v. Telegraph Co., 123 Ind. 
295; Telegraph Co. v. Henderson, 89 Ala. 510; Chap- 
man Vv. Telegraph Co, (Kentucky Supreme Court, 
June, 1890), 13 S. W. Rep. 880; Wadsworth v. Tele- 
graph Co., 86 Tenn. 695; So Relle v. Telegraph Co., 
55 Tex. 309. The Supreme Court of Mississippi in 
W. U. Telegraph Co. v. Rogers, supra, declares: 
‘These cases rest upon the authority of each other, 








finding no support in the decisions of other States 
or of England.’ It may be observed that the cases 
on the subject of the recovery of damages for injury 
to the feelings because of willful neglect of a com- 
pany to deliver a telegraphic message are not uni- 
form in the State of Texas. The case of Railroad 
Co. v. Levy, 59 Tex. 542, in effect overrules So 
Relle v. Telegraph Co., 55 id, 309. But it may be 
remarked the United States Circuit Court for the 
Western District of Texas, in Beasley v. Telegraph 
(o., 39 Fed. Rep. 181, follows the case of So Relle 
v. Telegraph Co. I think the true rule is announced 
in Chase v. Telegraph Co., decided by the Circuit 
Court for the Northern District of Georgia (44 Fed. 
Rep. 554), as well as in the numerous relevant 
authorities there cited. The principle there an- 
nounced is in accordance with the old rule of dam- 
ages, recognized by the courts of this country and 
England, and it is that the receiver of a telegraphic 
message, the delivery of which has been negligently 
delayed, cannot recover for mental suffering alone, 
unaccompanied with other injuries. If there is 
such gross negligence on the part of the agents of 
the company as to indicate wantonness or a mali- 
cious purpose in failing to transmit or deliver the 
message, there might be a recovery for mental suf- 
fering alone, or mental suffering may be taken into 
consideration when it can be considered as the nat- 
ural and proximate result of a physical injury. It 
in such a case becomes an element to be considered 
in connection with the physical pain.” 





In United States v. Simmons, Cir. Ct., 8. D. New 
York, September 1, 1891, 47 Fed. Rep. 575, it was 
held that a bail-bond, pending appeal from a convic- 
tion in acriminal case, should not be accepted where 
the sureties thereon have indemnified themselves by 
taking bonds from the accused and others; and the 
fact that such bonds are against public policy, and 
could not be collected, is immaterial. The court 
said: ‘*The precise question thus presented is new 
in this court, It is said to have been decided else- 
where in accordance with the contention of the dis- 
trict attorney, but I have not been able to find the 
point adjudged in any reported case. Contracts 
indemnifying bail in criminal cases have however 
on more than one occasion been before the courts, 
and by the courts they have been declared to be il- 
legal and against public policy. Herman v. Jeuch- 
ner, 15 Q. B. Div. 561, was an action to recover 
back bail money deposited with the bail to indem- 
nify the bail against loss by reason of having signed 
abail-bond for the good behavior of the plaintiff. 
The court refused to permit a recovery; and speak- 
ing of the contract of indemnity, Brett, J., says: 
‘It is illegal, because it takes away the protection 
which the law affords for securing the good behav- 
ior of the plaintiff. When aman is ordered to find 


bail, and a surety becomes responsible for him, the 
surety is bound at his peril to see that his principal 
obeys the order of the court,—at least, this is the 
rule in the criminal law; but, if money to the 
amount for which the surety is bound is deposited 
with him as indemnity against any loss which he 
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may sustain by reason of his principal's conduct, 


the surety has no interest in taking care that the 
condition of the recognizance is performed.’ In 
Jones v. Orchard, 16 C. B. 614, Maule, J., says: 
‘The public has a right that the bail should be per- 
sons of ability and vigilance sufficient to secure the 
appearance, and prevent the absconding, of the de- 
linquent.’ In United States v. Ryder, 110 U. 8. 729, 
where it was held that the suretieson a recogni- 
zance given to the United States are not entitled on 
a forfeiture thereof, and, upon payment of the 
amount secured, to be subrogated to the rights and 
remedies of the United States against the principal, 
the doctrine that a contract to indemnify bail is con- 
trary to public policy is approved by the Supreme 
Court of the United States; and it is said to per- 
mit sureties to be subrogated would be to aid the 
bail to get rid of their obligation, and to ‘relieve 
them of the motives to exert themselves in securing 
the appearance of the principal.’ In none of these 
cases was the precise question under consideration 
decided, but the reasons given for the decisions re- 
ferred to are equally valid reasons for a decision in 
this case that persons indemnified by the accused 
ought not to be accepted as bail for the accused 
after conviction; for if, as these cases hold, the 
contract to indemnify bail in a criminal case is 
against public policy, it follows as a matter of 
course that no court can be asked to approve and 
give effect to such a contract by accepting persons 
who propose themselves as bail in pursuance of such 
a contract. The cases that I have referred to seem 
to me therefore to furnish authority for a decision 
adverse to the approval of the sureties presented by 
the accused. Upon principle also the approval of 
indemnified persons as bail in a case like this should 
not be granted. Assuming the accused is entitled 
to be admitted to bail, it is nevertheless the duty 
of the court to exercise extreme caution, both as to 
the amount of the bail and the persons proposed as 
sureties, because of the extraordinary temptation to 
flee that will be presented to the accused in the 
event of his appeal proving unsuccessful, when 
flight alone will save him from incarceration in the 
penitentiary for a term of six years. Surely it 
would show a lack of caution to accept as bail, un- 
der such circumstances, persons who have taken 
from the accused a bond of indemnity, whereby, so 
far as within their power, they have relieved them- 
selves from all responsibility for the accused. Bail, 
when accepted in criminal cases, become in law the 
custodians of the prisoner for the court. They 
have the right and are charged with the duty to ar- 
rest the prisoner in case he contemplates flight. 
The court looks to their vigilance to secure the at- 
tendance and prevent the absconding of the delin- 
quent. The object of accepting them as bail is not 
to enable the prisoner to escape punishment by 
paying money to his bail, but to secure his appear- 
ance at the proper time, in order that he may re- 
ceive punishment. When persons offering them- 
selves as bail have entered into a contract of indem- 
nity with the accused, they have endeavored to 





relieve themselves of responsibility for him. It is 
true that the contract of indemnity which they 
have secured will not be enforced by the courts, 
but nevertheless they have made themselves parties 
to such a contract, they stand before the court rely- 
ing upon the performance of the contract of indem- 
nity by the defendant, and by taking such a con- 
tract they have disclosed an intention to avoid, so 
far as in them lies, any pecuniary loss on their part, 
in case the accused should flee, and to deprive 
themselves of any motive for vigilance to prevent 
his flight. The possibility of flight by the defend- 
ant, has been a subject of contemplation by them, 
and they have done all that they can do to enable 
him to flee without notice to them, and to relieve 
him from all sense of obligation toward them, to 
avoid making them responsible upon their recog- 
nizance.” 

In Quilty v. Battie, 61 Hun, 164, an action based 
upon the harboring of a dog known to be vicious, 
the defendants were husband and wife, living upon 
premises owned by the wife, both contributing to 
the family support. The dog was owned by the hus- 
band, but was harbored by the wife. Held, that the 
wife was liable for an injury done by the dog to the 
plaintiff. The court said: ‘‘The jury found, upon 
evidence. justifying the finding, that the dog was 
vicious, and known by the wife to be so; and that 
she harbored it upon the premises with knowledge 
of its vicious propensities. The dog, not being con- 
fined, went upon neighboring premises and there 
bit the plaintiff. Harboring this dog was the per- 
sonal act of the wife; allowing it to escape, know- 
ing that its vicious propensities might cause injury 
to others, was her personal tort, and she was liable 
for the resulting injury. Genenz v. DeForest, 49 
Hun, 364; Keenan v. Gutta Percha Mfg. Cv., 46 id. 
544. Being the personal tort of the wife, her hus- 
band was properly joined as defendant. Fitzgerald 
v. Quann, 109 N. Y. 441.” See 42 Alb. L. J. 241. 
The decision seems questionable. 


eT ae 
JURIDICAL EVOLUTION. 


I. 

CALLED attention in a former article to the earn- 
est striving of the judiciary to work out justice 
from the principles of the common law, in theirapplica- 
tion to new conditions. Indeed I myself attempted to 
pursue them to their Jogical conclusions even further 
than some courts have yet gone in their struggle for 
the *‘ highest practical wisdom.”’ I was then and am 
now aware that logic isthe servant of reason and not 
its master, and that its rules strictly followed may 
sometimes lead to conclusions which the reason repu- 
diatea. Yet when the law is not codified, is not re- 
duced to certainty, and the common law is the basis 
of the jurisprudence of most of the States, certainty is 
more surely obtained by following its rules to their 
logical inferences and corollaries than by making the 
conscience of each particular court the judge between 

right and wrong. 
The common law is a logical system, cold and unsen- 
timental, almost hard, in the impersonal way in which 
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it weighs rightand wrong. In attempting to follow 
its principles to their logical inferences if the writer 
criticises or disagrees with any court, he hopes to do 
go respectfully and with the utmost deference, for he 
has no overweening consciousness of his own learning 
or of the ignorance of others. 

The doctrine of contributory negligence and that 
which underlies the maxim volenti non fit injuria, 
areso frequently appealed to in the same case, and 
the judges have so often applied them without drawing 
aline of distinction, that the student of the reports 
js many times puzzled to discover any real difference 
between them. See Donahue v. Enterprise Co., 42 Alb. 
L. J. 57; Baltimore & O. Railroad Co. v. Stale, 41 id. 
317, etc., etc. Yetsuch adistinction is palpable. He 
who with full knowledge of the character and extent 
ofadanger of his free will submits himself to it, and 
is injured thereby, can have no cause of action against 
him who negligently creates the danger. 

Ist. There must be full knowledge, not only of the 
causes of the danger, but of the extent and character 
of the danger itself. 

“It must appear that the plaintiff freely and volun- 
tarily, with full knowledge of the nature and extent of 
the risk he ran, impliedly agreed to incur it, with the 
onus of proof upon defendant,” says Grantham, J., in 
Osborne v. Railroad Co., 59 L. T. Rep. (N. S.) 227; S. 
C., 88 Alb. L. J. 460. See Railroad Co. v. Wright, id. 
$2; Eureka Co. v. Bass, 42 id. 423; Southwick v. Hall, 
43 id. 526; Renner v. Railroad Co., 44 id. 103. The 
court in the last case seems to think that there must 
be some contract relation between the parties before 
the maxim can apply. I suppose however this wus a 
mere inadvertence on the part of the court, caused by 
the fact that the maxim is more generally applied to 
the decision of questions between master and servant. 
Logically it seems that plaintiff must have knowledge 
ofa particular danger, not simply of a general defec- 
tive condition which may or may not create specific 
danger according to the circumstances of the case, 
though in Lewis v. Aailroad Co., 43 Alb. L. J. 381, a 
different rule seems to have been adopted. The facts 
of that case were these: Plaintiff, while running along 
the pier in performance of his duty as superintendent 
of defendant’s draw-bridge, was injured by breaking 
through a board which was fair on top, but had rotted 
away underneath. He had occupied the position for 
three or four years, and was well aware of the general 
defective condition of the pier. Held, such dangera 
risk of employment, and that plaintiff continued in 
such employment with full knowledge of the danger. 
Ifit was part of the duty of the plainti® to discover 
and report such defects in the pier there can be no ob- 
jection to the conclusion of the court, and the decision 
is not contrary to the views expressed above. For the 
failure to discover the particular defect, if it could be 
discovered by the exercise of due diligence, was in it- 
self negligence. Without this duty being imposed upon 
Plaintiff, the case is a little out of accord with that 
class of cases which hold that an attempt to pass along 
abighway which is known to be out of repair is notin 
itself negligence. Though this rule requires full knowl- 
edge of the extent and character of the danger to ex- 
onerate defendant from liability, it does not excuse 
the plaintiff's neglect to acquire such knowledge where 
hehas opportunity. This neglect, where it contrib- 
utes to his injury, isas fatal to his case as actual full 
knowledge. 1t is then contributory negligence. Wash- 
ington & G. R. Co. v. Mc Wade, 42 Alb. L. J. 175; Tut- 
tev. Railroad Co., 36 id. 56. 

Of course I must be understood to be aware of the 
distinction between an employee and one who has no 
contract or conventional duties imposed upon him 
With reference to the object or condition creating dan- 
ger. The employee must in many instances observe 
and give notice to employer of dangerous defects in 








machinery ; the traveller along a highway may assume 
that the highway is in repair, in the absence of knowl- 
edge, yet negligent ignorance in either case is in law 
equivalent to full knowledge. Perhaps this close con- 
tact of the two doctrines is the real cause of any con- 
fusion in the mind of the student of current judicial 
opinion. 

2d. In order that the maxim may apply there must 
be not only full knowledge of the danger, but also vol- 
untary submission of the plaintiff to it. The court in 
some cases, it seems to me, give a more restricted 
meaning to the term “ voluntary ”’ than the rule justi- 
fies. Wormell v. Railroad Co., 36 Alb. L. J. 175. The 
facts of this case were these: An employee of mature 
years and ordiuary intelligence, upon being required 
by his master to do other labor more dangerous and 
complicated than those embraced in the original hir- 
ing, undertook the same, knowing their dangerous 
character, although unwillingly and from fear of losing 
his employment, and was injured by reason of his inex- 
perience and ignorance. The court held that he had 
impliedly agreed to assume the additional risks, citing 
Leary v. Railroad Co., 139 Mass. 587. The latter case 
seems to fully sustain the court’s conclusion. On the 
effect of a master’s command under such or similar 
circumstances, see pussim, Patton v. Railroad Co., 36 
Alb. L. J. 19, and Cole v. Railroad Co., 38 id. 180. As- 
suming the master’s negligence, or the defendant’s 
negligence, as I will do in the further discussion, 
Wormell’s Case serves excellently well to illustrate the 
point I desire to make. Of course I must be under- 
stood to eliminate from the discussion voluntary ex- 
posure to known “ great and immediate” danger. See 
Eureka Co. v. Bass, 42 Alb. L. J. 423; S. C., 18 Ala. 200, 
and Railroad Co. v. Watson, 37 id. 169. In the latter 
case however the question of “ great and immediate” 
danger might well have been submitted to the jury. 
I will return to these cases presently. I select Web- 
ster’s definition of ‘‘ voluntary: ‘‘acting by choice 
or spontaneously, acting without being influenced or 
impelled by another.”” Can it be said then that one 
who unwillingly submits himself to danger, at the 
command of his master, from fear of losing his em- 
ployment, does so voluntarily, freely, “ without being 
influenced or impelled by another?” Is nothing to 
be allowed to the force of poverty, the stress of meat 
and bread? Hawkins, J., in Thrussell v. Handyside, 
37 Alb. L. J. 274, answers: ‘‘If the plaintiff could have 
gone away from the dangerous place without incurring 
the risk of losing his means of livelihood, the case 
might have been different; but he was obliged to be 
there ; his poverty, not his will, consented.’’ True, this 
was not a case between master and servant. But upon 
the point I make, this fact makes no material differ- 
ence. Thrussell was the servant of a wood-work con- 
tractor. The defendants were the iron-work contract- 
ors. Both contractors were engaged at the same 
time in work upon a large building called Olympia. 
The plaintiff was compelled by his employment to 
work in a place which was rendered dangerous, to his 
knowledge, by the defendants’ workmen dropping 
iron bolts from overhead. He was injured thereby 
and brought suit and recovered. 

The English Employers’ Liability Act places the ser- 
vant on the same footing as all others with reference 
to injuries occasioned by the negligence of employer 
or of his servants employed to repair. This leaves the 
maxim volenti non fit injuria still in fuil force in its 
application to cases between master and servant, with 
no implied contract to assume the risk of a danger in- 
creased by master’s negligence, from the simple fact of 
entering into the employment. Whether the rule of 
assumption of risk by servant has been totally abro- 
gated thereby seems still, so far as Tam tnformed, a 
mooted question. See article on Employers’ Negii 


geuce in Fencing Works, 36 Alb. L. J. 358, and Ryul/s 
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v. Mechanic Mills, 41 id. 115. At any rate the act does 
not prevent the servant from waiving his right to dam- 
ages, either by implication or by express contract. In 
this regard the workman is placed on the same footing 
asa stranger, and as Bowen, L. J., says, he is given no 
greater rights than a stranger. See Thomas v. Quar- 
termain, 18 Q. B. Div. 685. So in reality the decisions 
under the act sanction a rule which is applicable to 
cases not under the act, when the maxim is invoked 
as adefense. See Usborne v. Railway Co., supra. Says 
Lord Esher, M. R., in Yarmouth v. France, 19 Q. B. 
Div. 647, a case under the act: ‘It seems to me to 
amount to this,.that mere knowledge of the danger 
will not do; there must be an assent on the part of 
the workman to accept the risk, with full apprecia- 
tion of its extent, to bring the workman within the 
maxim volenti non fit injuria. If so, that is a question 
of fact. I see nothing in Thomas v. Quartermain, su- 
pra, to prevent the plaintiff from recovering in this 
case, unless the circumstances were such as to warrant 
the jury in coming to the conclusion that the plaintiff 
freely and voluntarily, with full knowledge of the na- 
ture and extent of the risk he ran, impliedly agreed to 
incur it.’’ Lindley, L. J., in the same case says: “If 
nothing more is proved than that the workman saw 
danger, reported it, but on being told to go on went on 
as before, in order to avoid dismissal, a jury may, in 
my opinion, properly find that he had not agreed to 
take the risk and has not acted voluntarily in the sense 
of having taken the risk upon himself. Fear of dis- 
missal, rather than voluntary action, might properly 
be inferred.”’ In our own courts the fear of dismissal, 
the force of poverty, seems to be given little weight. 
It is true that where a servant gives the master notice 
of a defect, and the master promises to repair, the ser- 
vant may rely upon that promise for areasonable time 
without having voluntary action or contributory neg- 
ligence imputed to him in case he is injured by the de- 


fective machinery. Lureka Co. v. Buss, supra. Un- 
less the danger is ‘‘great and immediate.’’ Railroad 


Co. v. Watson, supra. But in none of the cases which 
I have seen, where the master orders the servant todo 
an act more dangerous than the original employment, 
and not within its scope, or when danger is enhanced 
by defective machinery, and the servant with full 
knowledge of enhanced danger undertakes to do the 
work unwillingly from fear of losing his employment, 
is any allowance made for the compulsory force of pov- 
erty upon the employee's will. Of course this, as the 
English judges say, is a question for the jury, a ques- 
tion of fact to be determined upon consideration of 
the employee’s condition and circumstances. Cer- 
tainly there is force, the strongest force sometimes, 
operating under such circumstances, upon the will of 
the employee. To speak of him as free, as a voluntary 
agent, when influenced by such considerations, is, it 
seems to me, an entire misapprehension of the signifi- 
cation of language. The courts generally speaking of 
such submission of aservant to a known danger as 
contributory negligence. It puzzles me to understand 
how careful action can ever be negligent action, ex- 
cept in those cases where the danger is so ‘‘great and 
immediate” that any action in its presence, however 
careful, is wrong action with respect to the care which 
a prudent person would have for his own life. But 
even if it is entirely accurate to call such action in or- 
dinary cases negligence, the force of poverty, the fear 
of dismissal, ought to have great weight in determin- 
ing the question of negligence. That the law allows 
something to an emergency, in determining the ques- 
tion of negligence, is apparent from the “ highway’”* 
cases (Bridge Co. v. Bevard, 37 Alb. L. J. 241; Harris 
v. Township, 35 id. 238; Shook v. Cahoes, 37 id. 339; 
Phillips v. Ritchie County, 38 id. 347) which I have 
cited above as sustaining the view that knowledge of 
a defective condition will not, under the maxim, take 





——— 


the place of knowledge of a particular danger. Evi. 
dence is always admissible to show that plaintiff 


travels the defective highway impelled by some neces. 
sity or emergency. Harris v. Township, supra, and 
cases there cited. I know few more forceful emergen- 
cies than the demand fordaily bread. This doctrine 
of “emergency” is the foundation in the common 
law for the eminently righteous and just conclusion” 
to which the courts came in Peyton v. Railroad Co., 
41 Alb. L. J. 22; Pennsylvania Co. v. Langendorf,4 
id. 190, the ‘‘life rescuing” cases. If it is not contrib. 
utory negligence to submit one’s self to “ great and im- 
mediate” danger to save human life, on what principle 
can it be said that the submission of one’s self to a 
much less danger to obtain daily bread is such negli- 
gence? 

Of course one may freely submit himself to known 
danger under the maxim and still be negligent in the 
manner in which he does the dangerous act, and this 
negligence may cause the injuryand not the danger 
inhereut in the work or act itself. See Tuttle v. Ruil- 
road Co., supra. The distinction is scarcely practical 
because in such cases whether injured by the inherent 
danger or by his own negligence, the plaintiff would 
be without remedy. Yet to prevent confusion of terms 
and ideas and a consequent confusion of principles, itis 
well to keep in one’s mind the distinction between vol- 
untary action and careless action. Though they some- 
times lead to the same result, they are distinct as I 
have attempted to show. 

Evolution, as I understand the term, is growth upon 
growth, not growth from a new germ. ‘“ Juridical 
Evolution” then, isa growth from the principles of 
the law previously existing, and not the introduction 
of any new principle into the law. In this sense the 
distinction between it and ‘‘ judge-made”’ law is 
marked. In this sense too it is the ‘‘ saving grace” 
not only of the common law but of all codes or systems 
oflaws. If this is understood the earnestly-pressed 
argumentin favor of the common law, its expansive- 
ness and adaptability to new circumstances and condi- 
tions, would lose much of its force. One can build 
better upon broad foundations than upon narrow ones. 
A code of the nineteenth century must be a broader 
foundation for juridical evolution to build upon than 
the ‘‘ judge-made " law of the sixteenth, seventeenth 
and eighteenth centuries, however excellent the gen- 
eral principles embodied in it may be. 

Oct. 28, 1891. 





STATUTE OF LIMITATIONS — APPLICABIL- 
ITY—CONTINUING TRESPASSES ON LAND 
—ACQUIESCENCE. 


NEW YORK COURT OF APPEALS, OCT. 6, 1891. 


GALWAY V. METROPOLITAN Et. Ry. Co. 


The Code of Civil Procedure, section 388, providing that an 
action, the limitation of which is not therein specially 
prescribed, must be commenced within ten years after 
the cause of action accrues, does not apply to an equity 
action to restrain the continuous trespasses on land re- 
sulting from an elevated railway, and such an action may 
be maintained so long as the plaintiff has title to the 
property injured, and a cause of action for such injuries 
is not barred at law. 

Plaintiff sued to restrain the further operation of an elevated 
street railway which had been built eleven years before 
without the consent of abutting owners. Plaintiff had 
seen the railway in course of construction at that time, 
and had subscribed money for the employment of counsel 
to prevent it, but had made no other protest, nor insti- 
tuted any legal proceedings. His opposition however had 
been persistent, as had that also of the other owners, and 
their claim had always been that defendants had no right 
to build in the street without compensating them for 
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damages. Held, that plaintiff's conduct was not such as 
to estop him, and that the mere fact of his delay in bring- 
ing suit was no defense so lung as his rights to the prop- 
erty were not barred by adverse possession. 
13 N. Y. Supp. 47, affirmed. 
PPEAL from Supreme Court, General Term, First 
A Department. 
John F. Dillon and Julien T. Davies, for appel- 
lants. 
George Zabriskie, for respondent. 


Roger, C.J. This is one of the usual actions in 
equity to restrain the defendants from further main- 
taining and operating an elevated street railroad on 
Sixth avenue in the city of New York, adjacent to the 
plaintiff's property, thereby unlawfully interfering 
with it. This property consisted of five vacant lots, 
extending about one hundred and twenty-five feet 
along the easterly side of the avenue, between Fifty- 
seventh and Fifty-eighth streets, and was acquired by 
the plaintiff by purchase in and previous to 1871. The 
defendant, the Metropolitan Elevated Railway Com- 
pany, commenced and completed the structure of its 
railroad between the mouths of January and July, 
1878, and from the time of its completion to the com- 
mencement of this action in 1889,it has, either by it- 
self or through its lessee, the Manhattan Railway Com- 
pany, continued to maintain and operate an elevated 
steam railroad in front of and adjoining the plaintiff's 
premises on Sixth avenue. No proceedings were taken 
by the railroad to acquire the easements of the abut- 
ting owners in the avenue, or their consent to its con- 
struction. The plaintiff complained that by reason of 
the operation of such railroad, in impairing the ease- 
ments of light, air and access to his premises, he had 
been damaged, and demanded judgment for such dam- 
ages, as well as a perpetual injunction against the de- 
fendants from further operating and maintaining their 
railroad in front of his premises. A trial was had at 
Special Term, and the court declined to award pecu- 
niary damages to the plaintiff, but rendered judgment 
granting the relief by injunction unless the defendant 
should pay to the plaintiff, within a limited time, the 
sum of $20,000 as the depreciation of the value of the 
premises caused by the railroad, and upon such pay- 
ment being made required the plaintiff to execute to 
the defendants aconveyance of the easements. The 
depreciation in the value of plaintiff's property by rea- 
son of the erection and maintenance of the railroad 
was found by the trial court to be $20,000, and the evi- 
dence supported that finding. It was also found that 
the plaiutiff saw the railroad in the course of construc- 
tion in front of his premises, and from time to time 
saw what defendants were doing in respect thereto, 
and occasionally as a passenger rode upon it. He sub- 
scribed money to pay for counsel to prevent the erec- 
tion of the road, but made no protest otherwise and 
instituted no legal proceedings to enjoin its construc- 
tion or operation prior to the commencement of this 
action. It was also found that, after the con:mmence- 
ment of the action, and before the trial, the defendants 
instituted proceedings for the condemnation of that 
part of the easements referred to, which had been 
taken for the use of such railroads, and that such pro- 
ceedings were pending undetermined at the time of 
thetrial. The defendants requested the trial court to 
find the following propositions of law: First, ** that 
this action is barred by the statute of limitations,’’ and 
second, ‘that plaintiff's alleged right of action is barred 
by his acquiescence in said railroad and its operation, 
and his use thereof as a passenger,’ and that he is 
estopped from maintaining the action. The court 
Tefused to find as requested, and it is conceded by 
the defendants that the exceptions to such refusal 
— the only questions to be considered on this ap- 





It is claimed that the ten-year statute of limitations 
commenced to run against an equity action from the 
time the plaintiff was first entitled to commence such 
action, and that period having elapsed that the plain- 
tiff was barred from maintaining such action by sec- 
tion 388 of the Code of Civil Procedure. This section 
is the general statute adopted in the Code as a precau- 
tionary measure to cover cases inadvertently omitted 
or otherwise unprovided for. The general right of an 
abutting owner ona public street to recover damages 
for an unlawful invasion of his easements by the erec- 
tion and maintenance of an elevated railroad in the 
street adjoining his premises is not gontested by the 
defendants, nor is the liability of the defendants to 
make compensation to the plaintiff for the injury in- 
flicted upon his property by the construction and oper- 
ation of their railroad disputed, or his right to main- 
tain successive actions at law to recover damages for 
the injury to his easements, but itis claimed that he 
has lost the right to proceed in equity, ngt only by rea- 
son of the statute of limitations, but also by virtue of 
an equitable estoppel arising out of the alleged acqui- 
escence in the admitted trespasses. The case therefore 
involves the question, how far, if at all, the owner has 
forfeited his rights in his property by reason of his al- 
leged laches and inaction during the period of eleven 
years intervening between the construction of the road 
and the commencement of the action. 

We think it would be impossible to sustain this appeal 
without unsettling the established law of the State. 1t 
is in effect an effort to exempt actions in equtiy from 
the operation of the well-settled principle that tres- 
passes upon real property, effected by an unlawful 
structure or nuisance, are continuous in their nature, 
and give successive causes of action from time to time 
as the injuries are perpetrated. The questions raised 
are auswered by elementary principles established in 
this State by numerous reported cases. They are found 
in the two propositions that continuous injuries to 
real estate caused by the maintenance of a nuisance or 
other unlawful structure create separate causes of ac- 
tion, barred ouly by the running of the statute against 
the successive trespasses, and the further principle 
that no lapse of time or inaction merely, on the part 
of the plaintiff during the erection and maintenance of 
such structure, unless it has continued for the length 
of time necessary to effect a change of titie in the 
property claimed to have been injured, is sufficient to 
defeat the right of the owner to damages. It may be 
that there is no case where the precise question as to 
the application of section 388 to such causes of action 
has been directly decided in this State, but the rule 
follows as a logical conclusion from the cases, and it 
affords a strong argument against the appellants’ 
theory that, in the numerous cases in this State in 
which the question has been involved the point has 
never before been taken by counsel for the trespasser 
in any case in this court. It is not claimed here that 
the plaintiff has ceased to be the owner of the ease- 
ments impaired, or that any other party has acquired 
title thereto, but it is argued that he has lost the right 
to employ the equitable power of the courts, by reason 
of his neglect to demand it within ten years from the 
time when a cause of action accrued. Thus, although 
the wrongful acts may be continued and the owner 
subjected to irreparable injury, and his legal remedy 
may be either inadequate or require that it should be 
sought through repeated and numerous actions at law, 
it is contended that the jurisdiction of an equity court 
shall be arrested at the very time when, in the interest 
of the public, the exercise of its power becomes the 
most apparent and necessary. This claim we think is 
altogether untenable. The right of abutting owners 
to damages for an invasion of their rights in the pub- 
lic streets is. predicated upon the constitutional guare 
anties that no person shall be deprived of life, liberty 
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or property without due process of law, or have his 
property tuken for public use without just compensa- 
tion, and it necessarily follows that, so long as such 
person continues to be the owner of property and lia- 
ble to be injured in respect thereto by the unlawful 
acts of others, he is entitled to invoke the protection 
of the fundamental Jaw without regard to the lapse of 
time that may occur before the commencement of le- 
gal proceedings, provided the remedy is claimed 
within the statutory period of limitation applicable to 
his legal right, or before adverse possession has barred 
his title to the property injured. Uline v. Railroad 
Co., 101 N. Y. 98; Arnold v. Railroad Co., 55 id. 661; 
Colrick v. Swinburne, 105 id. 503; Tallman v. Railroad 
Co., 121 id. 123. The cause of action, both at law and 
equity, in such cases arises out of the trespasses com- 
mitted, and is based on the ownership of the property 
upon which the injuries are inflicted, and it is obvious 
that no cause of action can be barred while there is an 
outstanding legal cause of action for which the party 
has a legal remedy. The existence of a legal cause of 
action is not only a prerequisite to the maintenance of 
the equitable action, but is also the foundation of 
the jurisdiction which equity courts possess in respect 
to the subject-matter. The questions presented have 
been so frequently considered and decided in this 
courtin analogous cases adversely to the contention 
of the appellants, that they should no longer be the 
subject of controversy or debate. The learning and 
ability however with which the counsel for the appel- 
lants have pressed their case before us, have induced 
us to treat the questions argued at greater length than 
would otherwise have been thought necessary or 
proper, and we therefore indicate briefly the genera! 
theory upon which this court has proceeded in the de- 
termination of like questions. That theory is concisely 
expressed by Judge Earl in the Case of Tullman, supra. 
It was there said that “ when the defendant began to 
construct its railway in front of the plaintiff's lots he 
could have commenced an action in equity against it, 
and restrained it until it had made compensation to him 
for the rights and easements which it took from him, 
or until it had acquired them by condemnation pro- 
ceedings. In that way he would, at least in the theory 
of the law, have been indemnified for all the damage 
he would suffer by reason of the construction of the 
railway. Instead of taking his remedy by an equitable 
action at that time, he could have taken it at any 
time afterward, during his ownership of the lots, with 
the same result. He was not however coufined to his 
remedy by such an action. He could suffer the rail- 
way to be constructed, and then bring successive ac- 
tions to recover damages to his lots caused by the con- 
struction, maintenance and operation of the railway.” 
In the Arnold Case it was held that an easement to 
carry water in a trunk over the land of another “ was 
such an interest in land as could not be modified or 
discharged save by conveyance in writing or by opera- 
tion of law; that it was property within the meaning of 
article 1, section 6 of the Constitution, and therefore 
could not, nor could any portion of it, be taken for 
public use without compensation,” and *‘ that this 
right of enjoying such easement was a continuous one 
and the unlawful preventing its exercise a continuous 
injury, and that therefore the statute of limitations 
did not bar plaintiff's claim for the injuries sustained.” 
It isnow the settled law of this State that no action 
at law can be maintained by an owner to recover pros- 
pective damages for injuries inflicted upon real prop- 
erty, and it is equally certain wethink that an equity 
action for that purpose alone cannot be sustained. 
Uline v. Railroad Co., supra; Pond v. Railroad Co., 
112 N. Y. 187. Inasmuch as the equitable remedy de- 
pends, among other things, upon the existence of a le- 
gal cause of action, it follows that those facts which 
will bar the legal action will also afford an answer to 








the equitable remedy, and that so long as a legal 
remedy exists an equity court is open to aid in theep. 
forcement of the legal claim. Where the trespass ig 
of such a character that it may be discontinued at the 
option of the wrong-doer, or if continued is suscepti. 
ble of having legal sanction obtained for its conting- 
ance, it seems offensive to our sense of right thata 
wrong-doer should be permitted to allege that his ip. 
tention to repeat and continue his own unlawful cop. 
duct should deprive the owner of any of the remedies 
which the law has provided for his protection. If jt 
were otherwise, the wrong-doer would be permitted to 
show the aggravated character of his own conduct asa 
defense to the action of the legal owner, and thus vio- 
late the rule of law as well as the plainest principles of 
equity. Upon settled principles a court of equity had 
unquestioned jurisdiction, by reason of the continu. 
ance of the legal right and the inadequacy of the legal 
remedy, torender the judgment pronounced in this 
case by the trial court. Henderson's Case,78 N. Y. 
423; Tullman’s Case, supra. 

That successive causes of action have accrued to the 
owner for each day’s maintenance and operation of 
the railroad structure adjoining his premises is undis- 
putable, and that he is entitled to recover some dam- 
ages for each trespass, even though it be nominal only, 
is equally undeniable. Colrick v. Swinburne, supra. 
The plaintiff may delay his action, and join together 
such causes of action as have not been outlawed, or 
he may bring an action daily and recover such dam- 
ages as he can establish. Baldwin v. Calkins, 10 Wend. 
167. In the case of unoccupied lands,these damages may 
be small, but by delay the owner may lose them alto- 
gether, and in the meanwhile his toleration may be 
laying the foundation of an adverse claim to the prop- 
erty itself, and thus be the cause to him of irreparable 
injury. While it is indispensable to the protection of 
his rights that he should assert them before his right 
is barred, in such case it may not be to his interest to 
do so as often or as promptly as when his damages 
are large and immediate, but no bar is available 
against his laches unless it continues until the legal ac- 
tion is barred. The jurisdiction of equity arises by 
reason of the necessity of repeated actions at law to re- 
dress the owner’s grievance, and must, from the nature 
of the case, continue so long as that necessity exists. 
The existence of either of the grounds of equity jur- 
isdiction referred to is sufficient to maintain an action, 
but they in fact are all present here, and indicate the 
propriety of the judgment appealed from. It was said 
by Judge Earl in Campbell v. Seaman, 63 N. Y. 582, 
that “the right to an injunction, in a proper case, in 
England and most of the States, is just as fixed and 
certain as the right to any other provisional remedy. 
The writ can rightfully be demanded to prevent irre- 
parable injury, interminable litigation and a multi- 
plicity of suits, and its refusal in a proper case would 
be error to be corrected by a proper tribunal.” The 
lapse therefore of six years after a trespass has been 
committed upon realestate bars not only the legal ac- 
tion, but also constitutes a practical defense to an 
equitable action founded upon the necessity of :- 
merous legal actions to obtain redress, because the 
right to such redress has, as to such wrongs, expired. 
But if the trespasses are continued after that period, 
new causes of action arise, unbarred by any rule of 
law or equity, which are cognizable not only at law, 
but alsoin equity. Udine’s Case, supra. 

Section 388 of the Code finds its true interpretation 
when applied to causes of action founded upon equit- 
able rights alone, or cases not specified in the general 
statutes of limitation. 1t being conceded, as to legal 


causes of action for trespass and nuisance, that the in- 
juries thereby occasioned are continuous, and arise 
from time to time as fresh trespasses are committed, it 
is difficult to see why the same principle should not 
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apply with at least equal force and propriety to equi- 
table actions. Indeed it is obvious that it should be 
held to apply with greater reason to the latter, since 
otherwise the equity jurisdiction would be practically 
subverted. While the appellants’ contention would 
permit the equity jurisdiction to be preserved for ten 
years, it precludes its exercise forever thereafter, and 
leaves the evils of incessant litigation to harass the 
public for practically an unlimited period of time. It 
would seem therefore that it is immaterial, either in 
equity or at law, whether the injuries done to the 
owner’s property were originally intended by the 
wrong-doer to be perpetual, and of a permanent char- 
acter, or were of a temporary nature only, and occa- 
sional in their operation. The law makes no distinc- 
tion in the character of the injury, but prescribes one 
uniform principle for redress, without regard to the 
nature of the remedy pursued. Krehl v. Burrell, 11 
Ch. Div. 146; Henderson’s Case, supra; Baldwin v. 
Calkins, 10 Wend. 170; Williams v. Railroad Co.,16N. 
Y. ll. 

The defendants’ chief contention is that the relief in 
equity, as now given against elevated railroads for in- 
yasions of the rights of abutting owners in streets, is 
practically an action to recover permanent damages 
for such injuries, and that therefore the statute of 
limitations should commence to run from the time 
when any cause of action arose. There would be some 
force in this argument were that the real character of 
the action or if the equity courts had assumed to ex- 
ercise the power of awarding damages on that theory, 
but we know of no instance in which they have done 
so in this State. The action here is, neither in practice 
nor theory, an action of such a character, and by its 
fundamental rules, as well as the constitutional re- 
quirement that compensation for such property shall 
be assessed by a jury or commission alone, an equity 
court is incapacitated from entertaining actions insti- 
tuted for the purpose of recovering damages alone. 
Bradley v. Bosley, 1 Barb. Ch. 125; Morss v. Elmen- 
dorf, 11 Paige, 277; art. 1,87, Const. <A court of law 
is the exclusive tribunal for the determination of such 
actions. We have been referred to no case in this 
State where an equity court has assumed the autbor- 
ity to render judgment for prospective damages 
against a wrong-doer, and we think, in the nature of 
the jurisdiction of such courts, a suit brought for such 
apurpose alone is not authorized. To say therefore 
that an action, in which the plaintiff has no legal right 
todemand permanent damages, and the court owes 
no legal duty to award them, affords the owner an ad- 
equate remedy for such damages, is to pervert the 
plain character of the action. While equity courts 
have frequently suspended the remedy, as they did in 
this case, by injunction upon conditions, as for a speci- 
fied time, or until the wrong-doer has been afforded 
an opportunity to condemn the property invaded, or 
has satisfied the owner’s damages, they have never, to 
our knowledge, rendered judgment for such damages, 
or authorized the collection thereof by the owner. The 
privilege of securing the right to continue the tres- 
passes complained of has, when authorized, been 
granted asan act of grace and favor to the offending 
party, and not as matter of right to the injured 
owner. 

As was said in the Henderson Case, “ equitable 
Telief is awarded, not, as the defendant’s counsel 
claims, by way of menace or as a means of compel- 
ling the payment of money, but that the defendant 
may desist from an unauthorized use of the plaintiffs’ 
Property, and forbear from any further interference 
with their rights.’ Equity courts can, by virtue of 
their power to grant specific relief, obviate the diffi- 
culty attending an action at law in giving permanent 
damages for an injury to real property, by providing 
that a title to the easements required shall be con- 





veyed as acondition of the relief granted. The court 
having the authority to grant a perpetual injunction, 
does not impair its exercise of such authority by per- 
mitting the offender to escape its effect by voluntarily 
paying the owner for the property injured. It is thus 
left optional with the trespasser to remedy the wrong 
done by him or to suffer the judgment of the court to 
stand. 

While the injury inflicted upon the wrong-doer 
by neglect to comply with the conditions may be so 
onerous, in many cases, as to inflict great loss upon 
him, it nevertheless does no more than tv place in his 
hands the means of escaping from the disastrous con- 
sequences of a judgment which has been rendered in- 
operative by his own wrongful conduct. A party who 
voluntarily prosecutes a public enterprise for his own 
benefit, without regard to the legal rights of individ- 
uals who may be damaged by its operation, must al- 
ways runa great risk of being placed in a dangerous 
situation through his unlawful conduct, but this 
is the result of his own volition, and the injury which 
necessarily follows such action cannot lawfully be im- 
posed upon the parties injured without disregarding 
the constitutional provisions intended for their pro- 
tection. It furnishes no cause of complaint to the 
wrong-doer that the court, having power to restrain 
him altogether from continuing his trespasses, should 
mitigate the severity of its judgment by authorizing 
him to repeat them upon complying with special con- 
ditions prescribed by the judgment, so long as it is left 
to his election to perform them or not. 

A consideration of the cases generally, in which 
equity courts have exercised the power of giving dam- 
ages as an incident of the equitable relief granted, 
seems to be unnecessary in this case, as such courts in 
this State have not in this class of actions, so far as we 
know, assumed to exercise that power. The cases cited 
by the appellants to sustain the authority of an equity 
court to award permanent damages to real property 
were those of foreign jurisdiction where special stat- 
utes existed, or those in which no constitutional pro- 
vision requiring such Gamages to be assessed by a jury 
or commissioners were in force. Here such a require- 
ment exists, and the courts decline to assess such dam- 
ages, but simply say to the corporations: *‘ You may 
escape the legal consequences of your conduct by com- 
plying with certain conditions, as, for instance, by 
paying the plaintiff a specified sum of money.” This 
sum may represent the actual depreciation in the value 
of the plaintiff's property, or the amount of damages 
already suffered, or any other arbitrary sum. The de- 
fendant, who has an option to pay it or not, at his own 
will, cannot justly complain of the action of the court. 
The option is given to the defendant and not to the 
plaintiff. His remedy is confined to his injunction. 
The injury which results to the defendant, in case the 
option is not accepted, results from the judgment ren- 
dered by the court, and not from his neglect to make 
payment. The expression made use of in some of the 
cases, to the effect that ‘‘ the only remedy whereby 
just compensation for the property taken can be com- 
pelled, is an action to restrain the continuous tres- 
passes ” (Pond v. Railroad Co., 112 N. Y. 186; Tallman 
Case, supra), means simply that an injured party can 
by that means secure the enjoyment of his property, 
unless the wrong-doer, by making compensation, in 
some form, for the injury inflicted, has acquired the 
lawful right to continue it. In this sense only they 
may be not incorrectly called actions to compel the 
payment of damages. 

The defendants also urge as a reason why the stat- 
ute of limitations should bar this action, that other- 
wise they will be embarrassed in their efforts to secure 
aright by prescription. Weascribe but little weight 
to this suggestion. The law applies a period of limi- 
tation to actions for the public benefit. They are 
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termed ‘‘ statutes of reform,’’ and are founded upon 
the. maxim interest republice ut sit finis litium. They 
are not intended for the benefit of wrong-doers, and 
while the law tolerates and protects title acquired by 
prescription, when clearly made out, it does not 
favor or encourage that mode of acquiring prop- 
erty. 

We are therefore of the opinion that the right to 
bring an equity action to restrain continuous tres- 
passes upon real estate is not barred in ten years from 
the time of the original trespass, but may be sustained 
if brought at any time, so long as the plaintiff has title 
to the property injured, and a cause of action for such 
injuries is not barred at law. But the defendants, 
failing to establish the bar of the statute of limita- 
tions, still insist that the affiliated principle of acqui- 
escence constitutes a defense to the action. There is 
no foundation in the case for a claim that the plaintifi’s 
conduct amounted to an estoppel, and indeed the 
claim is not seriously urged by the appellants. It is 
obvious that such conduct has never led the defend- 
ants into a line of action which they would not other- 
wise have pursued, or encouraged them to expend 
mouey or make improvements by reason of their reli- 
ance upon the alleged inaction or acquiescence of the 
plaintiff. They inaugurated their enterprise in the 
face of persistent opposition by the plaintiff and other 
abutting owners, and carried it to completion while 
earnest efforts were being made to prevent them. 
From the inception of the enterprise to the present 
time, the claim has been made that the defendants had 
no right to build their road in the streets of New York 
without compensating the abutting owners for the 
damages inflicted upon their property, and tie defend- 
ants have continued the prosecution of their purpose 
regardless of their Jegal liability, and in the face of 
strenuous opposition, with an apparent intention to 
wholly ignore the claims of such owners. The judicial 
annals of the State are filled with the history of the 
litigations which have sprung out of the efforts of the 
elevated railroad companies to appropriate the prop- 
erty of the citizens of New York tothe benefit of such 
railroads without compensation. In view of these 
facts, it is idle toclaim that such companies have been 
induced in any respect to prosecute their enterprises in 
reliance upon the assumed a a of the owners. 
Bourdman v. Railway Co., 84 N. Y. 181. The building 
and completion of their road i in this case occurred in 
the first half of 1878, and before the numerous parties 
concerned could have been fully awake to the real con- 
sequences of the enterprise. So far as the permanent 
structure is concerned, their expenditures were all 
incurred within six months, and while the parties 
were making earnest efforts to stay any expenditures. 
The case is entirely destitute of proofs showing the ex- 
istence of any elements of estoppel, and the defendants 
are therefore driven to rely in this respect upon the 
mere inaction of the plaintiff to prosecute his claim. 
This claim comes with little grace from parties who 
have fora much longer period neglected to take pro- 
ceedings to acquire the real ownership of the property 
required by them in the prosecution of their enter- 
prise. But this question we also think is governed by 
authority equally conclusive with that relating to the 
statute of limitations. The doctrine of acquiescence 
as udefense to an equity action has been generally 
limited here to those of an equitable nature exciu- 
sively, or to cases where the legal right has expired, or 
the party has lost his right of property by prescription 
or adverse possession. Whatever may be the rule in 
other States, it can be said that here no period of inac- 
tion merely has been held sufficient to justify a nuis- 
ance or trespass, unless it has continued for such a 
length of time as will authorize the presumption of a 
grant. The principle that so long as the legal right 
exists the owner is entitled to maintain his action in 








equity to restrain violation of this right has been unj- 
formly applied in this court. Tallman v. Railroad Co,, 

supra; Arnold v. Railroad Co., supra; Broiestedt y, 
Railroad Co., 55 N. Y. 220; Campbell v. Seaman, supra; 

Ormsby v. Mining Co., 56 N. Y. 623; Haight v. Pris, 
21 id. 240; Viele v. Judson, 82 id. 32; Rubber Co. y, 
Rothery, 107 id. 310; Chapman v. City of Rochester, 119 
id. 273. 

In the Case of Ormsby, as appears by the head- note, 
it was held that ‘the doctrine of laches and acquies. 
cence, as a bar to an action through lapse of time, finds 
its just application in respect to equitable rights only, 
As to legal rights, mere lapse of time, before an action 
to enforce them, is of no moment unless it comes up 
to the requirements of the statute of limitations.” In 
tne Chapman Case this court held that the silence and 
inaction of the plaintiff while seeing the defendant 
construct sewers and spend large sums of money in 
completing asewage system, which discharged the filth 
of the city into a stream belonging to the plaintiff, did 
not constitute a defense to an action for ani njunction, 
no matter how long continued, unless accompanied by 
circumstances amounting to an estoppel. It was held 
in Haight v. Price “that no acquiescence short of 
twenty years repels the presumption that the diversion 
of a water-course was in hostility to the rights of the 
riparian proprietors, or authorizes the presumption 
either of a grant or of license.’” Judge Earl, in the 
Campbell Case, said: *‘ It is claimed that the plaintiffs 
so far acquiesced in this nuisance as to bar them from 
equitable relief. Ido not perceive how any acquies- 
cence short of twenty years can bar one from .com- 
plaining of a nuisance, unless his conduct has been 
such astoestop him. * * * Noact of omission of 
theirs induced the defendant to ineur large expenses, 
or to take any action which could be the basis of an 
estoppel against them, and therefore there was no ac- 
quiescence or laches which should bar the plaintiffs, 
within any rule laid down in any reported case.” In 
Viele v. Judson, Judge Finch, in speaking of the cases 
where acquiescence had been held abar, says: “In 
all of these the silence operated as a fraud, and actually 
itself misled. In all there was both the specific oppor- 
tunity and apparent duty to speak, and in all the party 
maintaining silence knew that some one was relying 
upon that silence, and either acting or about to act as 
he would ot have done had the truth been told.” It 
was held in the Broiestedt Case that the possession by 
a railroad company of a highway, under a license 
given by statute, is presumed to be subordinate to the 
rights of the owner of the soil, and cannot be said to 
be adverse to him. In Rubber Co. v. Rothery the de- 
fendant had built expensive structures for manufac- 
turing purposes, and diverted the water from a stream 
adjoining plaintiff's premises for the purpose of sup- 
plying power to his machinery. It was claimed that 
the plaintiff, by his silence during the period when 
this work was going on, was barred of her action for 
damages. 

Judge Peckham, writing in the case, says: “In 
this there was no element of an estoppel. To con- 
stitute it, the person sought to be estopped must do 
some act or make some admission with an intention of 
influencing the conduct of another, or that he had rea- 
son to believe would influence his conduct, and which 
act or omissionis inconsistent with theclaim he pro- 
poses now tomake. The other party too must have 
acted upon the strength of such admission or conduct.” 
See also McMurray v. McMurray, 66 N. Y. 176. 

But we have already referred to a sufficient number 
of cases in this court to show how uniformly and fre- 
quently we have adhered to the doctrine, where a le- 
gal right is involved, and upon grounds of equity jur- 
isdiction, the courts have been called upon to sustain 
the legal right that the mere laches of :. party, unac- 





companied by circumstances amounting to an estoppel, 
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constitutes no defense to such an action. Such is also 
the doctrine generally of the elementary writers. 2 
Pom. Eq. Jur., § 817; Big. Eetop., 476, et seq. The 
game general principle has also been held in England. 
In the case of Fullwood v. Fullwood, 9 Ch. Div. 176, 
Fry, J., says that ‘‘mere lapse of time, unaccompa- 
nied by any thing else, has in my judgment just as 
much effectand no more in barring a suit for an in- 
junction as it has in barring an action for deceit.” 
‘And the head-note in Re Maddever, 27 Ch. Div. 
623, reads: “That as the plaintiff was coming to 
enforce a legal right, his mere delay to take proceed- 
ings was no defense, as it had not continued long 
enough to bar his legal right, the case standing on a 
different footing from a suit to set aside, on equitable 
grounds, a deed which was valid at law.’’ The Su- 
preme Court of the United States have also laid down 
the same rule in the recent case of Menendez v. Holt, 
128 U.S. 523, where Chief Justice Fuller, writing for 
the court, says: ‘* Mere delay or acquiescence cannot 
defeat the remedy by injunction in support of the le- 
gal right, unless it has been continued so long and un- 
der such circumstances as to defeat the right itself. 
Hence upon an application to stay waste, relief will 
not be refused on the ground that, as the defendant 
had been allowed to cut down half the trees upon the 
complainant’s land, he had acquired by that negli- 
gence the right to cut down the remainder. <Attorney- 
General v. Eastlake, 11 Hare, 205.’’ Even in case where 
laches has been allowed to operate as a defense, the 
question is to be determined in the discretion of the 
court, upon all of the circumstances of the case. Full- 
wood v. Fuilwood, supra. There is nothing in the his- 
tory of this case which induces us to suppose the court 
committed any error in the exercise of their discretion 
in granting the injunction appealed from. The plain- 
tiff had reason to suppose the defendants would dis- 
continue their trespasses, or if they were continued 
they would resort to legal means to justify them. They 
had no reason to believe that the defendants deliber- 
ately intended to prosecute their enterprise altogether 
regardless of the legal rights of others, and were jus- 
tified in delaying a reasonable time, in expectation 
that the defendants would eventually do justice to 
those whose property they were appropriating to their 
ownuse. The novelty of the questions presented, the 
vast number of people who were suffering Smilar in- 
juries, the importance of the projected road for the 
public convenience, were all circumstances addressed 
to the discretion of the court upon the question of 
laches, and presented strong reasons why a strict rule 
should not be applied to the delay of the injured par- 
ties in seeking redress inthis and similar cases. The 
tule requiring promptness in soliciting the interven- 
tion of a court of equity is always addressed to the dis- 
cretion of the court, and varies much according to the 
situation of the parties, the nature of the relief de- 
Manded, and the circumstances of the case. Calhoun 
v. Millard, 121 N. Y. 182; Fullwood 7. Fullwood, supra; 
Rayner v. Pearsall, 3 Johns. Ch. 578; Atwater v. Fow- 
ler, 1 Edw. Ch. 420. What might be considered an un- 
justifiable delay in one case would be considered rea- 
sonable in another, and an equity court which should 
Tefuse its aid to a party in protecting a legal right, 
Without a valid and sufficient reason, would be subject 
to the criticism of shutting the doors of the temple of 
justice in the face of meritorious suitors, and con- 
demning them to suffer remediless wrongs. The fact 
that the defendants intended to make their structure 
Permanent, or made it so in fact, constitutes no de- 
fense to the action. Krehl v. Burrell, 7 Ch. Div. 551; 
on appeal, 11 id. 146. 

For the reasons stated, we think the judgment ap- 
Pealed from should be affirmed, with costs. 

All concur. 








NUISANCE — OBSTRUCTING SIDEWALK— 
ABATEMENT BY INDIVIDUAL. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCT. 6, 1891. 


FLYNN v. TAYLOR. 


Where the owner of a manufactory on a street daily used by 
several thousand pedestrians completely blocks up the 
sidewalk in front of his premises for several hours each 
day with trucks in receiving and discharging loads, so 
that pedestrians are forced to take the road or the other 
side of the street, this will constitute an unreasonable in- 
terference with the passage of the public, from which 
special damages to the keeper of an adjoining store may 
be inferred, entitling him to maintain a suit for injunc- 
tion. 


Ppt: by defendant from a judgment of the Gen- 

eral Term of the Supreme Court in the Second Ju- 
dicial Department, affirming a judgment entered upon 
the decision of the court without a jury. 

Action to recover damages for creating a nuisance, 
and to restrain its further continuance. Sackett street 
is a public street in the city of Brooklyn, sixty feet in 
width, and used by several thousands of pedestrians 
every day. During and prior to the year 1887 the de- 
fendant owned a parcel of land, with a frontage of 
about one hundred and forty feet, on the south side of 
said street, on which there was a large building cover- 
ing the whole lot, where he carried on the business of 
manufacturing saleratus and other articles of domestic 
consumption. At the same time the plaintiff owned 
certain premises on the same side of said street, about 
eighty feet further west, but in the same block, where 
he kept a retail liquor store. Several years prior to the 
commencement of this action the defendant, with the 
consent of the city authorities, erected on the side- 
walk in front of said factory a platform ninety feet 
long, two feet ten inches high, and four feet eight 
inches wide. Said platform projects its entire width 
across the sidewalk, and is used by the defendant for 
loading and unloading trucks, which for that purpose 
stand several hours each day upon that part of the 
sidewalk that is not covered by the platform. The 
sidewalk and street, together with the bridge over the 
gutter between, are well paved, and on the same level, 
and there is usually no difficulty in walking around 
the obstructions on the sidewalk by going out into the 
street. While the trucks are standing across the side- 
walk backed up tothe platform for the purpose of re- 
ceiving or discharging a load, the horses are generally 
turned around parallel with the building, to enable 
pedestrians to pass around over the carriage-way 
through the street. There are two railway tracks in 
the street, and the nearest railis about eight feet from 
said sidewalk. The defendantalso has platform scales 
on the sidewalk at one end of his factory, that he uses 
for weighing coal in such @ manner that the scales, 
coal carts and horses attached sometimes occupy the 
entire width of the sidewalk. The platform of the 
scales is on the same level as the pavement, and forms 
a part thereof, and when not in use presents no ob- 
stacle to passers-by. Sackett street is a thoroughfare 
to the Hamilton avenue ferry, and is used mainly for 
business purposes in the neighborhood in question. 
The defendant has no access to his factory except from 
said street and across said sidewalk. The platform is 
a permanent obstruction, and the other obstructions 
named occupy the sidewalk on the average about three 
and one-half hours each day. When the horses and 


trucks are on the sidewalk pedestrians are compelled 
either to climb over the platform or walk around 
through the street. Owing to said obstructions, travel 
was to a certain extent diverted from the sidewalk in 
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front of plaintiff's premises to the opposite side of the 
street, where there was a good walk free from obstacles. 
The trial court found that the passage of the public 
along said sidewalk was thus unnecessarily and unrea- 
sonably interrupted and interfered with by the de- 
fendant, and that in consequence thereof the rental 
value of plaintiff's premises had been diminished and 
he had sustained special damages to a nominal amount. 
Judgment was ordered forthe damages so found, and 
for an injunction restraining the defendant * from 
unnecessarily or unreasonably obstructing the side- 
walk” in front of said factory, but a stay of proceed- 
ings for three months was directed, to enable him to 
change the arrangement of his premises if he so de- 
sired. 


Frederick C. Dexter, for appellant. 
Josiah T. Marean, for respondent. 


Vann, J. The owner of land abutting upon a pub- 
lic street is permitted to encroach on the primary right 
of the public to a limited extent and for a temporary 
purpose, owing to the necessity of the case. Two facts 
however must exist to render the encroachment law- 
ful: (1) The obstruction must be reasonably necessary 
for the transaction of business; (2) it must not unrea- 
sonably interfere with the rights of the public. Calla- 
nan vy. Gilman, 107 N. Y. 360; Welsh v. Wilson, 101 id. 
254. The foundation upon which the exception seems 
to rest is that it is better for the public to suffer a 
slight inconvenience than for the adjacent owner to 
sustain a serious loss. Any unnecessary or unreason- 
able use ofa street however is a public nuisance, and 
is declared by statute to be a crime against the order 
and economy of the State. Pen. Code, § 385. A remedy 
for the wrong against the public may be found in the 
indictment of the offender, or ina suit by the proper 
officer in behalf of the people to compel him to abate 
the nuisance. People v. Loehfelm, 102 N. Y.1; People 
v. Horton, 64 id. 610; People v. Cunningham, 1 Den. 
524; Attorney-General v. Cohoes Uo., 6 Paige, 133; 
Wood Nuis., § 729; Will. Eq. Jur. (Potter’s ed.) 389, 
401. Whenever any person sustains a special and pe- 
culiar loss in consequence of an unlawful obstruction 
to a public street, he may maintain an action in equity 
in his own behalf for damages and an injunction. 
Such was the case of Callanan v. Gilman, supra, upon 
which the courts below relied in rendering judgment 
in this action, and which we also regard as analogous 
and controlling. In that case, asin this, the obstruc- 
tion consisted in unloading trucks over a sidewalk, 
and pedestrians were forced by the inconvenience to 
take the opposite side of the street. The proof of 
special damages sustained by that plaintiff was slight, 
but the court held that direct proof of peculiar dam- 
age was not needed if the circumstances showed it, 
and that he suffered some special damages not common 
to persons merely using the street for passage was de- 
clared to be too obvious for reasonable dispute. The 
right to maintain the action does not depend on the 
amount of the special damage, provided the plaintiff 
suffered some material injury peculiar to himself. 
Pierce v. Dart, 7 Cow. 609. We think that, in a popu- 
lous city, whatever unlawfully turns the tide of travel 
from the sidewalk directly in front of a retail store to 
the opposite side of the street is presumed to cause 
special damage to the proprietor of that store, because 
diversion of trade inevitably follows diversion of 
travel. The nature of this case was such that the 
amount of damages could not be shown, and hence the 
remedy at law would not’only be inadequate but would 
lead to a multiplicity of suits. While the defendant 
was doubtless careful to interfere with the rights of 
the public no more than was necessary for the conven- 
ient transaction of his busines with the facilities that 
he had, still he could not lawfully supply the defects 





in his premises by virtually monopolizing the sidewalk 
for several hours every day. As the court said in Reg 
v. Russell, 6 East, 427, he “‘could not legally carry on 
any part of his business in the public street to the ans 
noyance of the public,’’ nor could he ‘eke out the in. 
convenience of his own premises by taking in the pub. 
lic highway.”’ Rex v. Jones, 3 Camp. 230. Whetherg 
particular use of a street is an unreasonable use or not 
is a question of fact depending on all the circumstances 
of the case. Hudson v. Caryl, 44 N. Y. 553; St. John 
v. Mayor, ete., 6 Duer, 315; Wood Nuis., § 251. The 
trial court found as a fact that the defendant's use of 
this sidewalk was an unreasonable interference with 
the passage of the public along the same. Hence he 
was properly held guilty of creating a nuisance, forthe 
habitual use of a sidewalk or highway in an unreason- 
able’manner, to the serious inconvenience of the pub- 
lic, is a nuisance per se. 16 Am. & Eng. Enc. Law, Pp. 
937. The evidence was ample to support the finding, 
as the use of the sidewalk by the defendant was sys- 
tematic and exclusive during a substantial part of the 
business day. The primary purpose of the sidewalk 
was violated, and the people who wished to use it to 
walk upon were compelled to walk around through 
the street, and avoid the passing vehicles as best they 
could. This is scarcely denied by the learned counsel 
for the defendant, who contends that no unreasonable 
use or occupation of the sidewalk was shown so far as 
the plaintiff is concerned, and that he cannot complain 
although the public might. It is true that no direct 
interference with the plaintiff's premises or business 
was shown. The pecuniary loss to him was caused by 
the indirect effect of the obstructions to the sidewalk 
upon the public; but when an unreasonable use of 
public highway is shown, and it also appears that such 
unreasonable use causes special damages to an indi- 
vidual, he has a personal right of action to compel the 
abatement of the nuisance. Doolittle v. Supervisors, 
18 N. Y. 155; Corning v. Lowerre, 6 Johns. Ch. 439; 
Spencer v. Railroad Co., 8 Sim. 193; Sampson v. Smith, 
id. 272; Crowder v. Tinkler, 19 Ves. 617. While the 
general welfare is promoted by manufactories such as 
the defendant carries on, and they should not be in- 
terfered with for light or trivia? causes, still the right 
of the public to the use of the sidewalk is paramount, 
and he must so arrange his basiness as not unreason- 
ably to ifterfere with it. Tne decree against him con- 
forms in every respect to the precedent established by 
this court in Callanan v. Gilman, 107 N. Y. 360, 378, 
when it modified the judgments of the courts below 
by restraining against an unnecessary or unreasonable 
obstruction. While the language of the injunction is 
somewhat indefinite, owing to the care taken not to 
interfere with important private rights, still a reason- 
able man will have little difficulty in determining what 
is a reasonable use of a public street. A prudent man 
will resolve doubtful questions in favor of the public 
and against himself, and the wrong to the public is 
the basis of the plaintiff's right to relief, although a 
special injury to himself was also required before he 
could succeed. 

We see no reason for reversing this judgment, which 
is therefore affirmed, with costs. 

All concur. 


——__—__—_ 


RAILROADS — ELEVATED—1INJURY TO 
EASEMENTS— RIGHT OF ACTION—DAM- 
AGES. 


NEW YORK COURT OF APPEALS, OCT. 13, 1891. 


PAPPENHEIM Vv. METROPOLITAN ELEVATED, ETC., 


Ry. Co. 
At the time plaintiff purchased certain premises the ease- 
ments appurtenant thereto, of iight, air and access in and 
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over the street, were being trespassed on by defendant by 
the maintenance and operation of an elevated railroad in 
the street, it never having exercised its right to condemn 
the easements. Held, that plaintiff, without regard to 
the price paid by him for the property, had a right of ac- 
tion for a continuance of the trespass 

The measure of damages is based on the difference be- 
tween the value of the property with and without the 
railroad. 
13 N. Y. Supp. 955, affirmed. 





PPEAL from Superior Court of New York city, 
General Term. 

This action is brought to perpetually enjoin the de- 
fendants from operating their railway on Second ave- 
nue, between One Hundred and Twentieth and One 
Hundred and Twenty-first streets, in the city of New 
York, in front of the plaintiffs premises, and to pro- 
cure the structure already built there to be removed, 
and to recover from defendants the loss and damage 
already sustained by reason of the past operating of 
the defendant’s railway in front of the plaintiff's 
premises, and if the defendants shall be permitted to 
so operate their road in the future, that it shall be only 
upon condition that they first pay to the plain- 
tiffthe amount of the permanent loss and damage to 
her premises sustained by her by reason of such ope- 
ration, and also the amount of ber loss and damage 
already sustained. This is, in substance,the relief asked 
for by the plaintiff. The defendants, in their answer 
tothe complaint, set up various defenses, the chief of 
which, and the one particularly argued and relied upon 
here, is that the railway was built in 1880, and has 
been in operation ever since, and if any damage has 
been inflicted upon plaintiff's premises by the erection 
and operation of the railway, such damage was in- 
flicted at the time it was so built and operated, and at 
that time the premises were owned and possessed by 
some other person, and the plaintiff was not then their 
owner, and is not the owner of the cause of action. 
The court found that the plaintiff, on the 23d of April, 
1883, became the owner of the premises, and has ever 
since owned them, and since that time there has been 
a valuable building standing on them. Since that 
time the plaintiff has also owned, as attached or appur- 
tenant to the premises, an easement of light, air and 
access in and over Second avenue, and the only prop- 
erty rights of the plaintiff interfered with by the de- 
fendants are easements of light, air and access therein 
appurtenant to the plaintiff's premises, and she is not 
seized of any estate in the land forming the bed of such 
avenue in front of her premises. The railroad had in 
fact been built and had been in operation along Sec- 
ond avenue for some years prior to the time when the 
Plaintiff purchased, in 1883. She paid, according to 
some of the evidence, the fair market value of the lot 
with the railroad in the avenue. It was also proved 
that the plaintiff had sustained injuries by the con- 
struction and operation of the road from the time of 
her purchase to the trial of the action in the sum of 
$1,800, and that the value of the plaintiff's easement in 
fee taken, appropriated or interfered with by reason 
of such construction and perpetual maintenance and 
operation of defendant's railway, over and above any 
benefits resulting therefrom and peculiar to the prem- 
ises, was the sum of $2,000. It was also found that the 
defendants were authorized by certain acts of the Leg- 
islature to exercise the right of eminent domain, and 
thus to acquire plaintiff's easement, if necessary, and 
defendants had like authority to build a railway in the 
Streets in which it has been built; but there was noth- 
ing in the acts giving the defendants any authority to 
take plaintiff's property without compensation. The 
Toad has been built under the provisions of the so- 
called *‘ Rapid Transit Act.” Chapter 606, Laws 1875. 
Judgment was given for the plaintiff in accordance 
with the findings of the court, aud it was provided 





that the injunction should not issue in case the de- 
fendants paid the amount of the damage to the fee 
upon the execution by plaintiff of a deed conveying to 
defendants plaintiff's interest in the easement taken by 
defendants. 

The judgment so entered was affirmed by the Gen- 
eral Term of the Superior Court of the City of New 
York upon appeal (13 N. Y. Supp. 955), and from the 
judgment of affirmance the defendants appeal here. 


Julien T. Davies and Brainard TYolles, for appel- 
lants. 


Charles Gibson Bennett, for respondent. 


PECKHAM, J. The structure erected by defendants 
in Second avenue, in frent of the plaintiff’s premises, 
was an illegal structure, and inconsistent with the use 
of the avenue as a public street. At the time of build- 
ing the railway a trespass was committed by the de- 
fendants upon the property now owned by the plain- 
tiff, although she did not own it at that time. Such 
trespass has been continued from the time when the 
roud was built up to the time when the judgment in 
this action was entered. By continuing the trespass 
the defendants laid themselves open to continuous ac- 
tions, in which the recovery would be for the damage 
sustained up to the time of the commencement of 
such action. These propositions are clear, and are 
now undisputed. They have been settled by the Story 
and the Uline Cases, so familiar to the court and the 
bar. 90 N. Y.122; 101 id. 98. As the structure is ille- 
gal, and as it constitutes while it exists a continuing 
trespass, the railroad company is under a legal obliga- 
tion to remove it, and the law presumes that the com- 
pany will do so. 

In an action at law the owner of the property inter- 
fered with or trespassed upon cannot recover damages 
to his premises, based upon the assumption that such 
trespass is to be permanent. He can recover only the 
damages which he has sustained up to the commence- 
ment of the action. The judgment entered for the 
damages sustained does not operate as a purchase of 
the right to continue the trespass. But the owner may 
resort to equity for the purpose of enjoining the con- 
tinuance of the trespass, and to thus prevent a multi- 
plicity of actions at law to recover damages; and in 
such an action the court may determine the amount of 
damages which the owner would sustain if the tres- 
pass were permanently continued, and it may provide 
that upon payment of that sum the plaintiff shall give 
a deed or convey the right to the defendant, and it 
will refuse an injunction whenthe defendant is will- 
ing to pay upon the receipt of aconveyance. The court 
does not adjudge that the defendant shall pay such 
sum, and that the plaintiff shall so convey. It pro- 
vides that if the conveyance is made and the money 
paid, no injunction shall issue. If defendant refuse to 
pay, the injunction issues. It may be that in the case 
of a railroad actually running its cars upon or through 
property of another, it would not be justified in refus- 
ing to pay upon the delivery of the conveyance, and 
instead thereof, submitting to an injunction. Public 
interests might have aright to be heard in that re- 
spect. But it is enough to say, that in the cases where 
permanent damage is to be paid, there is a condition 
that a conveyance shall be made, and the defendant 
thus secures title to the property used. In cases where 
the owner wishes to actually stop the further trespass, 
and where the defendant has no legal right to acquire 
the property, such condition would not be inserted, 
and a strict injunction would issue upon the right of 
the owner being determined. Henderson v. Railroad 
Co., 78 N. ¥. 423. The owner, if he receive the amount 
of the permanent damage, is by the court compelled 
to convey the interest to the defendant which the de- 
fendant pays for in that way. Condemnation pro- 
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ceedings are thus avoided. It is conclusively deter- 
mined that the trespass is to be continuous, and de- 
fendant concedes it when it avails itself of the condi- 
tion, and pays the permanent damage in order to 
receive the conveyance. It is only in this way that the 
owner recovers as for a permanent damage to his prop- 
erty. 

Ina case where the defendant has no power to con- 
demu the property, if the owner in that event proceed 
in equity, he recovers only his damage up to the entry 
of the judgment, and at the same time secures an in- 
junction which prevents the future trespass. If the 
owner sue at law, he recovers his damages as stated. If 
the owner, without having brought any suit in equity, 
sell his property at a loss caused by the erection of the 
railroad, the question at oncegrises as to what rights 
are acquired by the purchaser, and whatclaim, if any, 
hasthe vendor against defendant. The vendee has 
purchased and the vendor has sold to him, in fee-sim- 
ple absolute, the premises fronting the street, to which 
premises are attached, as property passing to him by 
the conveyance, the easements of light, air and access 
which the defendant has already interfered with and 
trespassed upon by the erection and operation of the 
road. Story v. Railroad Co., 90 N. Y. 122; Lahr v. Ruil- 
way Co., 104 id. 268; Kane v. Ruilroad Co., 125 id. 164. 
The vendee finds the railroad making use of a portion of 
his property without right, and in the character of a 
mere wrong-doer. That use depreciates the value of the 
remaining part of the owner’s property, andcauses him 
daily damage. He institutes his action, either at law 
or in equity, to cover damages up to the time of the 
commencement of the action or permanently, and for 
aninjunction, asthe case may be, and in answer to 
proof of ownership and daily or permanent damage, he 
is told by way of defense that the railroad company 
paid or is liable to pay to his vendor the difference be- 
tween what the vendor sold the property for to him 
and what it could have been sold for if the railroad 
were not there, and therefore it has the right to con- 
tinue the act which by such payment or liability has 
been changed from a trespass toa valid action. It is 
true that the railroad has not received any conveyance 
of any right to continue the trespass. On the con- 
trary, the vendor conveyed to plaintiff the absolute 
fee-simple in the property, and all the ordinary rights 
of ownership passed with such conveyance. It was 
after such conveyance, and when the vendor was no 
longer owner, that, according to defendants, the com- 
pany paid, or became liable to pay, his alleged loss 
caused by such sale, and which payment or liability 
defendants now claim has altered the situation so ef- 
fectually. The vendee, who obtained the property at 
what may have been a low price, has nevertheless the 
rights of a general owner, which are not dependent 
upon the price which he paid for his title. Every day 
that the company operates its road over or through 
the property of the plaintiff it commits an illegal act 
or trespass; and the character of that act with respect 
to the property of the plaintiff is not in any degree 
affected by the fact that the plaintiff's vendor sold his 
property at a loss, which that vendor says he sus- 
tained from the illegal action of the defendant. There 
is no doubt that the same easements which were ap- 
purtenant to the premises owned by the plaintiff's 
vendor passed to his vendee, the present plaintiff, by 
the conveyance to her. They passed because they were 
appurtenant, and the vendor never attempted to re- 
serve them, assuming even that such reservation were 
a legal possibility. Asthese easements passed to the 
vendee and became her property, as much so as the 
land itself, how is it that the railroad company 
has become possessed of the right to appropriate such 
easements, or any portion of them, without payment 
to her? Her private property is taken without 


compensation to her under such circumstances, if de- 








fendant have the right to permanently enter upon and 
use these easements; and thus a constitutional guar- 
anty is violated in her case, and she is without redress, 
The answer to this assertion is made by the counsel for 
defendants in a very ingenious argument, the founda- 
tion of which is however laid in what seems to me an 
erroneous application of a general rule relating to the 
measure of damages in condemnation proceedings, 
and from which it is argued that the real action- 
able loss falls upon the owner of the property when the 
road was built, provided he sells his property in a de- 
preciated market. They claim that such an owner has 
a cause of action to recover the loss he has sustained 
by asale of his property in a market depreciated by 
the wrongfulact of defendants in entering upon or 
appropriating the easements appurtenant to such 
property. The argument of course assumes that if 
such a cause of action be made out, it must follow that 
none arises in favor of asubsequent purchaser who ob- 
tains the land at a price reduced on account of the ex- 
istence of the road. Unless the one cause of action 
exclude the other, the defendants would accomplish 
nothing by proving the existence of one in favor of the 
original owner. 

The defendants’ counsel assert that the permanent 
damage to the property was sustained by the vendor 
at the time he sold to the plaintiff, and that the com- 
pany is liable to pay thesametohimn. Hence they say 
that in taking from the present owners the easements 
spoken of—which, when separated from the land to 
which they are appurtenant, are of themselves but of 
a nominal value—the defendants would only be con- 
demned to pay therefor a nominal sum, such as six 
cents; and as to the resulting loss in value to the ad- 
joining land of the vendee, caused by the eree- 
tion and operation of the railroad, the vendee 
has not sustained that loss, because she has only 
paid forthe property the sum to which it had de- 
preciated by reason of the existence of the road in 
front of it. Continuing the argument, the counsel for 
the defendants stute that if the present owner (the 
vendee) should commence an action to restrain the 
further trespass, the defendants could at once com- 
mence proceedings to condemn the easements, and 
that the rule of damages would be the difference be- 
tween the present market value of the whole property 
and that portion which would be left after the taking, 
and that difference would be nominal only; so that 
when the present owner commences her action to re- 
strain the further commission of the trespass the 
whole matter may be adjusted in such suit, and the 
same rule of damages would obtain. The result would 
be either that the defendants would be enjoined from 
further operating their road until they paid six cents, 
the nominal damage sustained by the present owner, 
or else the bill would be dismissed entirely, on the 
ground that the aid of equity could not be invoked 
for the purpose of compelling the payment of merely 
nominal damages. This course of argument does not, 
as itseems to me, anawer the claim of the present 
owner toenjoin the further trespass upon her prop- 
erty unless she is paid the damage which such trespass 
will permanently cause her. That damage is not merely 
nominal. In 1880the defendants erected their road, 
and by its erection and operation depreciated the 
value of the property now owned by the plaintiff. In 
erecting their road they trespassed upon the easements 
appurtenant to that property, and such trespass has 
been continuous ever since. By these wrongful acts 
the market value of the plaintiff's property has been 
greatly depreciated. If they were compelled to resort 
to condemnation proceedings, the defendants say it is 
the present market value which they must pay. The 
vice in this argument lies in the erroneous statement 
of the measure of damages. In such case, and under 
these circumstances, where the value has been depre- 
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ciated by the wrongful entry of defendants upon the 
property, it is not the present market value of such 
property thus damaged that the defendants must pay. 
Actual market value at the time of the institution of 
the condemnation proceedings is usually the inquiry. 
But when the defendant has already entered upon the 
property, and has depreciated its value thereby, it is 
plain that the simple question of value at the time of 
the condemnation is not the properrule. In such case 
the inquiry must be, what would be the fair market 
value of the whole property at the time of condemna- 
tion, without the railroad ; and the difference between 
that sum and the present market value of the prop- 
erty left, with the railroad in existence, would consti- 
tute the measure of damages to which the owner 
would be entitled. Thisinaugurates no new rule of 
damages in condemnation proceedings in this State. 
As theentry was unlawful, it is, for the purpose of ar- 
riving at the value of the property, regarded as not 
made, and the inquiry is, what isthe present value of 
such property without the presence of a structure 
which is there without right,and which cannot be 
continued without payment in full for all damage 
done? Its existence cannot be considered for the pur- 
pose of diminishing what would otherwise be the pres- 
ent market value of the property. I think the same 
rule would hold in the case put by the defendants, 
where the city or any other body having the power 
should seek to take the owner’s property, even though 
such owner had himself purchased subsequent to the 
erection of the road. The city would have no right to 
take the property from its owner on a valuation based 
upon the permanent character of a trespass which the 
lawregards as temporary. The inquiry in the case 
supposed would still be, what would be the fair market 
value of the property with the railroad away? That 
sum the city would have to pay; and when it acquired 
the title it would have the same right as any other 
owner to compel the defendants to desist from their 
trespass, or pay the amount of permanent damage 
they caused by its continuance. Under this rule the 
amount which the present owner may have paid for the 
property will be wholly immaterial. As the act of the 
defendants in trespassing upon or appropriating any 
portion of the property was unlawful, any deprecia- 
tion in the value of the property caused by such ille- 
gal action cannot be regarded in fixing the value of the 
property to be taken, or the damage to that which will 
remain. The claim of the defendants that this depre- 
ciation in value was suffered by the original owner 
when he sold, and that it is a personal claim in his case 
against them, for which they are responsible, cannot, 
asitseems to me, be maintained. Such a doctrine 
would do away with the right of an owner of property 
to prevent a continuous trespass upon it by another. 
The defendants would say, that because the original 
owner transferred the property to his vendee, the de- 
fendants by reason thereof were thereby invested with 
the right to continue forever the original trespass, and 
the consideration for such license rested in their lia- 
bility to pay (not necessarily in the payment to) the 
vendor the difference between the sum which he act- 
ually received for the conveyance of his land and that 
which he would have been able to secure, had it not 
been for the acts of the defendants. Whether such 
sum had been paid or not would be immaterial so far 
asconcerned the present owner. That would be a 
matter between the original owner and the defend- 
ants. But the present owner, on account of the trans- 
fer of the land to him, would really have no right to 
Prevent the trespass, no matter how much in truth the 
property was damaged, and although the defendants 
had no more title to the property trespassed upon than 
they ever had. They could have no title, because the 
original owner transferred it to his vendee, and after 
Such transfer, of course, that owner could not again 








transfer any portion of the property to any one else. 
The vendee took the title, and he certainly has not 
conveyed it to the defendants, but, on the contrary, 
still retains it absolutely. Thus, with no title, the de- 
fendants have, by this course of reasoning, been in 
substance invested with a right to perpetually appro- 
priate property belonging to the plaintiff, because of a 
liability on their part, as they allege, to pay a former 
owner certain damages which he alleges he sustained 
by selling his property to the plaintiff at a reduced 
value caused by defendants’ illegal act. This mere lia- 
bility of the defendants to reimburse the vendor ope- 
rates, by defendants’ argument, as a bar to the rights 
of the vendee. If not paid by the defendants, the lia- 
bility still remains, and of course the bar still contin- 
ues; and thus the general right which follows the pos- 
session of property to protect it from a trespass is de- 
nied an owner because the defendants are, they say, 
liable to a former owner on a personal claim by bim 
for a loss occasioned by a sale. Heretofore absolute 
ownership or legal possession of property has been re- 
garded as sufficient to enable the owner to protect it 
from atrespass. It has been sufficient to permit him 
to maintain an action to restrain its continuance, even 
though he was fortunate enough to secure the prop- 
erty at one-half its value. The inquiry in such cases, 
where the owner sought to restraip the future trespass, 
bas never been in regard to the price which the owner 
paid, or whether the former owner sold at a loss on ac. 
count of the trespass. The inquiry bas been whether 
the plaintiff was the owner or entitled to the posses- 
sion, and whether the acts of the defendant were ille- 
gal. That is all that should now be required. 

I have thus far referred to the case of the vendee for 
the purpose of inquiring what rights appertained to 
him as the present owner of the property. But the 
argument in favor of the vendor, who owned the 
property when the road was built, and who sold his 
Jand ina depreciated market caused by the wrongful 
acts of the defendants, is not to my mind very strong. 
In the first place, he had his right of action to recover 
for all damage caused by the trespass up to the time of 
the commencement of his action, and the subsequent 
conveyance of the land would not in any way affect 
that right. If he desired to restrain its further contin- 
uance, or to recover for the permanent damage caused, 
he eduld while owner commence and maintain his ac- 
tion in equity. In that action he would obtain full 
relief. Ifhechose tosell instead of using the reme- 
dies which the law gives bim, that was a matter, le- 
gally speaking, of hisown choice. The defendants did 
not compel or limit or restrain such sale. Nothing 
that they did could be said to amount to any compul- 
sion by them. The law says their action cannot be re- 
garded asa permanent trespass, for the very reason 
that it is unlawful, and the law will not presume that 
an unlawful act is to be forever continued. His 
choice to sell, rather than to avail himself of the rem- 
edies given him by the law, does not furnish a cause of 
action against the defendants to reimburse him for 
a loss, arising because of the presumption he has in- 
dulged in that the trespass would be continuous and 
unpaid for. He has chosen to regard the trespass In a 
light opposite to that in which the law regards it, and 
the loss he has suffered thereby is not one which the 
law can regard as caused by the defendants. If the 
original owner thus chooses to sell his property with- 
out enforcing those rights which he has only by virtue 
of such ownership, the purchaser at any rate takes his 
fee, and with it the rights of such an owner. The 
right to enjoin the continuance of the trespass has not 
escaped by the conveyance. It cannot rest with the 
vendor, for he has no longer any interest in the land. 
Unless it passed to the vendee, it has vanished; 
und yet no conveyance by any one having the right to 
convey has been made to the trespasser, and so far as 
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the legal title to the property is concerned the tres- 
passer has no lot or parcel in it. It seems to me the 
right passed to the vendee. 1 can see nosimilarity in 
the case of the owner Of property who has thus sold at 
a loss, to that of one who has suffered from a slander 
of his title. To start with, there is in the case at bar 
no slander. And again there is no malice. The erec- 
tion of a structure on plaintiff's property by defend- 
ants cannot be twisted into aslander of plaintiff's title 
by them. Noone asserts that the defendants built 
their road knowing they were wrong-doers or tres- 
passers. The findings in this case substantially nega- 
tive any such idea. The court finds that the road was 
built in conformity with plans prescribed by boards 
of commissioners appointed under legislative author- 
ity. It has been held that punitive damages ought not 
to be awarded against defendants for the taking of the 
property of abutting owners by the building of their 
road. Powers v. Railroad Co.,120N. Y.178. In brief, 
all the substantial facts which constitute a cause of ac- 
tion for slander of title are absent in this case, aud the 
facts which exist here have no analogy to those which 
constitute such a cause of action. The wrong by the 
defendants in the erection of the railroad does not di- 
rectly or proximately cause the sale of the vendor’s 
property at a loss. The defendants’ counsel lays down 
the rule broadly that “‘ whoever by a wrongful act limits 
or restrains another in respect to his lawful right to 
dispose of his property in the market to the best ad- 
vantage, is liable in an action at law for the damages 
thereby occasioned.’’ Without stopping to question 
the accuracy of the rule which the defendants here lay 
down as an abstract proposition, I think no case can be 
found where it has been enforced under such circum- 
stances as this case presents. All the facts must be 
here taken into account. It must be remembered that 
the law regards the act as a temporary wrong only, 
and as such it provides a full remedy for it. It pro- 
vides a full equitable remedy if the owner choose to 
pursue it, and the act be of a permanent nature. If 
instead of resorting to his legal or equitable remedy, 
he chooses to sell, it cannot be said that in a legal sense 
he has been limited or restrained in respect to his law- 
ful right to sell his property by defendants’ wrongful 
act. The connection between the sale and the alleged 
cause is too remote and indefinite. It is not proximate 
or direct. Further than this however the right of ac- 
tion with respect to the damage inheres in the owner 
and possessor of the land, and it is by reason of such 
ownership and possession that the right of action ac- 
crues. Broiestedt’s Case, 55 N. Y. 220; Corning v. Nail 
Factory, 40 id. 191. 

A perpetual injunction was sustained in the first 
above-entitled case, which was obtained by a pur- 
chaser of land abutting on the street, restraining the 
further operation of the road, although it was ope- 
rated priorto his purchase. Nothing that has been 
said in any other case in this court is opposed to these 
views. On the contrary, they are in the line of all 
its previous utterances. The point was not decided in 
the Henderson Case,nor has it been decided in the 
Lawrence Case, against these same defendants. Re- 
ported in 126 N. Y. 483. The question in the last case 
was in relation to the validity of the defense alleging 
that the property was used for the purposes of a house 
of prostitution. The defense was disallowed for the 
reasons stated in the opinion of Andrews, J., and the 
rule of damages stated in the Uline Case was reiter- 
ated—that of diminished rental value. The case of 
King v. Mayor, etc., 102 N. Y. 171, simply held that the 
right to compensation for the property taken belonged 
to him who was the owner of the fee at the time the 
city took possession, although before the award under 
the statute the original owner had conveyed the prem- 
ises. This was upon the ground that the statute au- 
thorizing the taking contained an adequate and cer- 








tain method for raising the money on the part of the 
city to pay for the taking, and that when the posses. 
sion was taken by the city under the statute it was a 
legal possession, and the award which was subsequently 
made paid for the title at the time the possession was 
taken, and that was in the original owner, who con- 
veyed before the award was made. The Tallman Case, 
121 N. Y. 119, does not assert or assume that the 
plaintiff could recover for the diminished rental value 
foraterm any portion of which was in tbe future, 
The recovery in that case had been allowed fora pos- 
sible use of the premises which the plaintiff had not, 
in fact, attempted to make, and the possible profits for 
such possible use we held he was not entitled to. I 
have, as is seen, alluded to but a few of the many cases” 
cited by counsel in the very elaborate briefs submitted 
tous. 1 have however read them, and I feel confident 
that nothing is Jaid down herein which is opposed to 
any thing heretofore decided by this court. 

What the ultimate rights of lessor and lessees, against 
defendants, may be, we of course do not decide in this 
case. Their rights are not before us. Whether there 
isoris not any distinction between the rights of a 
vendor in fee and those of a lessor, is not the question, 
and we do not therefore argue it. 

The judgment here should be aflirmed with costs. 

All concur. 


—\e———_ 


NEW YORK UOURT OF APPEALS AB- 
STRACTS. : 
CONSTRUCTION—RIGHT OF EXECUTORS TO APPEAL.— 
Where executors and trustees under a will have asked 
a court for directions in regard to their duty, and for 
a judgment as to which of two, both made defendants, 
is entitled to a certain bequest, and the directions and 
judgment of the court are acquiesced in by both the 
alleged claimants of the fund, the plaintiffs are not 
“aggrieved,” within the Code of Civil Procedure of 
New York, section 1294, giving a right of appeal to 
‘“‘a party aggrieved,”’ they being protected by the 
judgment and directions in disposing of the fund, in 
accordance therewith. Oct. 13, 1891. Bryant v. 
Thompson. Opinion by O’Brien, J. Ruger, C. J.,and 
Andrews and Gray, JJ., dissenting. 14 N. Y. Supp. 
386, reversed. 


MUNICIPAL CORPORATIONS — SEWERS — DISCHARGE 
ON ANOTHER’S LAND—INJUNCTION.—(1) A parol license 
permitting a city to discharge the sewage from a par- 
ticular district on private property does not authorize 
the discharge of the sewage from a much larger terri- 
tory; and the licensor is entitled to an injunction 
against such increased discharge, and is not confined 
to a legal action for damages. Beach v. City of El- 
mira, 22 Hun, 158; Chapman v. City of Rochester, 110 
N. Y. 273; Stoddard v. Village of Saratoga Springs, 
127 id. 261; Campbell v. Seaman, 63 id. 568; Murdock 
v. Railroad Co., 73 id. 579; Poughkeepsie Gas Co. v. 
Citizens’ Gas Co., 89 id. 493; Wheelock v. Noonan, 108 
id. 179; Snell Eq. (9th ed.) 687, 689; 2 Story Eq. Jur., 
§ 928. (2) Where it was assumed, in resolutions 
adopted by the city council relating to the sewer in 
question, that the licensor owned the land on which 
the sewer discharged, and no question of title was 
raised ou the trial, an objection that the licensor had 
failed to prove his title cannot be raised for the first 
time on appeal. (3) The purpose of the action being 
to restrain the city from discharging more sewage on 
the licensor’s land than he had consented to receive, 
a judgment restraining the city from connecting an- 
other sewer with the one discharging on the licensor'’s 
land is too broad, since the city should be left free to 
make the connection, provided it does not discharge 
the contents on the licensor’s laud, and the judgment 
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will be modified so as to permit it to do so. Second 


Division, Oct. 6, 1891. New York Cent. & H. R. R. Co. 
y. City of Rochester. Opinion by Follett, C.J. 1N. 
Y. Supp. 456, modified. 


STATUTE — APPROPRIATION OF PUBLIC MONEY — 
CONSTITUTIONAL LAW—TAKING PROPERTY FOR PRI- 
yATE USE.—(1) Whether or not money appropriated by 
the Legislature was intended fur a public or a private 
purpose must be determined from the statute itself, 
and from such considerations as the court can judi- 
cially notice, and it is not competent to take proofand 
determine the question asa matter of fact. (2) Laws 
gt New York of 1888, chapter 325, appropriated $15,000 
for dredging and excavating the channel of the Seneca 
river from its intersection with the Seneca canal to 
the old Bear race, and also for dredging and excavat- 
ingthe suid race for a specified distance, so as to ad- 
mit the passage of canal boats therein from the Seneca 
canal. Held, that as the purpose of the appropriation, 
to be guthered from the act itself, was public—the im- 
provement of a navigable canal and river—extrinsic 
evidence was not admissible to show that the real pur- 
pose was private—the widening and deepening of the 
old Bear race for the betterment of the water-power 
used by abutting factories—and that therefore the ap- 
propriation was uot lawfully made, because the act 
was not passed by a two-thirds vote, as required by the 
Constitution of New York, article 1, section 9, in the 
case of an appropriation for private purposes. (3) 
Since the act of 1888 authorizes the enlargement of the 
old Bear race for only a portion of its length, not 
reaching the factories abutting thereon, and since 
there is io allegation in the bill praying for an injunc- 
tion against the work that any further improvements 
are contemplated or threatened, the court cannot as- 
sume that the purpose of the act is other than ex- 
pressed on its face—the enlargement of the channel of 
the river and the race, so as to render them navigable 
forcanal boats. (4) The State having previously di- 
verted the water of the Seneca river into the Seneca 
canal, and thereby deprived the owners of the old Bear 
race of the use of such water, the act of 1888, which 
provides for the restoration of a portion of such water 
to its original channel, and which thus repairs the in- 
jury previously done to the owners of such race, is not 
a private or local act, within the meaning of the Con- 
stitution of New York, article 1, section 9, which re- 
quires the assent of two-thirds of the members of each 
branch of the Legislature to a bill appropriating money 
fora private or local purpose. (5) The Seneca canal 
was originally constructed by a navigation company, 
anda manufacturing company was entitled to all the 
surplus waters from the canal for the use of its mills. 
Subsequently the State succeeded to the rights of the 
navigation company, and in 1857 it greatly enlarged the 
canal. Held, that the use of this increased body of 
water by the manufacturing company since 1857 could 
hot impair the rights of the State, and that therefore 
the act of 1888, which provides for the improvement of 
the Seneca river, and the enlargement of the old Bear 
Tace (a private mill-race on the opposite side of the 
river from the canal), the effect of which improvement 
will be the diversion of water from the canal, to the 
detriment of the manufacturing company, and the al- 
leged benefit of rival factories on the old Bear race, is 
hot void as taking the property of the manufacturing 
Company for the benefit of such rival factories, there 
being no claim that the proposed improvement will 
reduce the amount of waterin the canal below that 
prior to 1857. (6) Whether or not the act of 1888, which 
provides for the dredging and excavating of the old 
Bear race, so as to render it navigable for canal boats, 
is void as virtually taking private property for a public 
use, without compensation, is a question which can be 
taised only by the owners of such race, and is no 








ground for enjoining the prosecution of the work at 


theinstance of athird person, who has no interest 
whatever in the race. Oct. 6,1891. Waterloo Woolen 
Manuf'g Co. v. Shanahan. Opinion by O’Brien, J. 


SUMMONS—SERVICE BY PUBLICATION—AFFIDAVIT 
OF NON-RESIDENCE.—Under the Code of Procedure, 
section 135, providing that the court or judge may 
grant an order of service of summons by publication, 
when it appears to his satisfaction by affidavit that 
defendant isa non-resident, and that he cannot, ‘after 
due diligence,’’ be found within the State, the affida- 
vit must expressly allege that due diligence has been 
used to find defendant in the State. In Kennedy v. 
Trust Co., 101 N. Y. 487, cited in the opinion of the 
learned General Term in this case, and which was an 
action to foreclose a mortgage upon real estate, the 
affidavit upon which the order of publication was 
made stated that the defendants ‘* cannot, after due 
diligence, be found within this State,” they being resi- 
dents of other specified States; ‘‘that the summons 
herein was duly issued for said defendants, but can- 
not be personally served upon them by reason of such 
non-residence.”’ The affidavit in the case cited states, 
in the language of the statute, that “the defendants 
cannot, after due diligence, be found within this State; 
* * * but cannot be served personally upon them, 
by reason of such non-residence.”’ The affidavitin the 
case under consideration entirely omits the words, 
“after due diligence,’ orto state that any degree of 
diligence whatever had been used to find the defend- 
ant. Ifit were competent for a party to state that he 
has used diligence or due diligence, then the affidavit 
in the case cited might be held sufficient, especially in 
connection with the further statement that they 
* cannot be served personally upon them by reason of 
such non-residence.’* In Carleton v. Carleton, 85 
N. Y. 313, this court held that an affidavit stating 
“that the defendant has not resided within the State 
of New York since March, 1877, and deponent is in- 
formed and believes that the defendant is now a resi- 
dent of San Francisco, Cal.,’’ was insufficient to con- 
ferjurisdiction. The affidavit in the latter case, like 
the affidavit in this case, entirely omits the averment 
of due or any diligence, and has the like averment of 
the non-residence of the defendant. The opinion in 
the two cases (101 N. Y. and 85 id., supra) was written 
by the same judge, and was concurred in by all the 
members of the court; and moreover the opinion in 
101 N. Y. expressly reaffirms the opinion in 8 N. Y., 
and maintains there is adistinction between the affi- 
davit in the two cases. But the same distinction ex- 
ists between the case at bar and the case in 101 N. Y. 
that exists between the case in 85 N. Y. and 101 N. Y. 
The reasons and comments contained in the opinion 
in 85 N. Y. are applicable to the case at bar, and need 
not be hererepeated. The case of Jerome v. Flagg 
(Sup. Ct.), 1 N. Y. Supp. 101, isin line with the case of 
Kennedy v. Trust Co., supra, and the affidavit was held 
sufficient upon the ground that the expression in the 
affidavit, ‘that said defendant cannot with due dili- 
gence be served personally within the State,’’ must be 
regarded not solely as a conclusion of law, but as a 
statement of fact tending to show that due diligence 
had been used. ‘To the same effect is the case of Seiler 
v. Wilson, 43 Hun, 629, and the distinction is made and 
followed between the Kennedy Case, supra, and Carle- 
ton Case, in 85 N. Y., supra, and Lock wood v. Brantly, 
31 Hun, 155, and Bixby v. Smith, 3 id. 60, and Easter- 
brook v. Easterbrook, 64 Barb. 421. From an exami- 
nation of this statute, and the decisions in relation to 
it, it is pretty evident that some degree of diligence 
must be exercised to find the party, and what is a due 
degree depends upon circumstances surrounding each 
case, and that the simple averments in the affidavit that 
the defendant is a non-resident, and cannot be found 
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within the State, are not alone sufficient to support an 
order for the service of a summons by publication. 
Those facts do not imply that any diligence bas been 
exercised to find and serve the defendant personally 
with process. It needs no argument to show that the 
averment in the affidavit that the defendant cannot be 
found in the State, does not tend to prove the exercise 
of due diligence to find the defendant; for the statute 
in question not only requires that it be stated in the 
affidavit that the defendant cannot be found, but ex- 
pressly requires the averment that he cannot be found 
after due diligence. Hence the statute forbids that 
due diligence may be implied from the statement that 
the defendant cannot be found within the State. 
Second Division, Uct. 6, 1890. McCracken v. Flana- 
gan. Opinion by Potter, J. Reversing 5 N. Y. Supp. 
338. 


TAXATION — EXEMPTION — INVESTMENTS OF NON- 
RES(IDENTS.—(1) After the death of a non-resident, who 
had transmitted money to New York for investment, 
and after the funds have been for eight years in the 
hands of a resident administrator as owner, such funds 
are not exempt from taxation under 1 Revised Stat- 
utes, page 389, section 5, which provides that agents of 
capitalists shall not be assessed for any money under 
their control transmitted to them for investment. 
People, ex rel. Ferrer, v. Commissioners, 42 Hun, 560; 
105 N. Y. 629, and Williams v. Supervisors, 78 id. 561, 
distinguished. (2) Nor are such funds exempt from 
taxation under 1 Revised Statutes, page 419, section 3, 
which provides that bonds, mortgages, etc., sent into 
the State for collection shall not be subject to taxation. 
Oct. 20,1891. People, ex rel. Cochrane, v. Coleman. 
Opinion by Peckham, J. 14 N. Y. Supp. 565, reversed. 


TAX-SALES—REIMBURSEMENT OF PURCHASERS—LIM- 
ITATION.—(1) Laws of 1850, chapter 86, article 6, sec- 
tion 52, provides that the supervisors of Albany county 
shall reimburse purchasers at tax-sales their purchase- 
money, with interest, whenever they have been un- 
able to obtain possession of the land by reason of any in- 
validity or irregularity in the proceedings leading up 
tothe sale. Held, that a purchaser at such an invalid 
sale, who could not have recovered the possession of 
the land in any legal proceedings instituted by him if 
they had been resisted, was at once entitled to demand 
reimbursement from the county, and his cause of ac- 
tion was barred in six years from that time, under the 
Code of Civil Procedure of New York, section 410, 
which provides that when a right exists, but a de- 
mand is necessary to entitle a person to maintain an 
action, the time within which the action must be com- 
menced must be computed from the time when the 
right to make the demand is complete. (2) The fact 
that the tax-sale was not definitely known to be in- 
valid until several years after the purchase, when the 
Court of Appeals, in a case between different parties, 
declared a similar sale invalid, does not affect the run- 
ning of the statute, since the sale in question was in- 
valid from the beginuing, and the decision was simply 
evidence of that fact. (3) Laws of 1850, chapter 86, ar- 
ticle 6, section 48, provides that on the issuance of a 
tax certificate, the purchaser at a tax-sale in the city 
of Albany shall be entitled to the immediate posses- 
sion of the land, and authorizes him to begin proceed- 
ings to dispossess the occupants. Section 52 provides 
that whenever the purchaser “shall be unable to re- 
cover possession "’ by reason of the invalidity of the 
tax-sale, the county board shall reimburse him his 
purchase-money, with interest. //eld, that before the 
purchaser at such a tax-sale can recover from the 
county the amount paid by him, he must show not 
only that the tax-sale was invalid, but also that he 
made some effort to recover possession of the land. 
(4) While it is not necessary for such purchaser to in- 





stitute an action for the land before he can demand re. 
imbursement from the county, it is his duty to go to 
the land, and make a demand for the possession from 
the occupant, but in the latter case the burden is on 
him to show the invalidity of the sale, and his inabil- 
ity on that account to obtain possession. (5) Since the 
act of 1850, as origivally passed, is silent as tothe time 
within which the purchaser must take steps to recover 
possession of the land from the occupant, he must 
make the demand or institute proceedings for posses. 
sion within a reasonable time after the issuance of the 
tax certificate to him, and the statute of limitations 
will run against his right to reimbursement from the 
county from the termination of such reasonable time. 
(6) Laws of 1889, chapter 429, which amends the act of 
1850, so as to limit the purchaser’s right to obtain re. 
imbursement from the county to six years from the 
tax-sale, has no prospective operation, and does not 
affect the rights of a purchaser at a tax-sale in a year 
prior to 1889. Oct. 6, 1891. Reid v. Board of Super- 
visors of Albany County. Opinion by Earl, J. 14. Y, 
Supp. 594, reversed. 


RAILROADS — ELEVATED — INJURY TO ABUTTERS— 
OPINION EVIDENCE.—(1) In an action against an ele- 
vated railroad company for damuges caused by the 
construction and operation of defendant’s road in the 
street on which plaintiff's property abuts, and for an 
injunction, evidence as to the effect of the railroad on 
other property in the same street is admissible. 
Drucker v. Ry. Co., 106 N. ¥. 157. (2) Where part of 
plaintiff's property is used for business purposes, evi- 
dence as to the effect of the railroad on the business of 
the street is admissible for the purpose of showing that 
plaintiff's property was benefited by the construction 
and operation of the road. Oct. 20, 1891. Doyle v. 
Manhattan Ry. Co. Opinion by Earl, J. 12 N. Y. 
Supp. 548, reversed. 





ELEVATED—INJURY TO ABUTTERS—OPINION 
FVIDENCS.—(L1) In an action against an elevated rail- 
road company for damages caused by the construction 
and operation of defendant’s road in the street on 
which plaintiff's property abuts, and for an injunction, 
it is error to permit an expert witness to testify as to 
what, in his opinion, “is the best use to which the 
property could have been put if it had not been for 
the elevated railroad and this interference.”’ (2) Where 
there isa judgment for plaintiff for damages, and for 
an injunction until the damages are paid, the judg- 
ment cannot be reversed as to the damages, and be al- 
lowed to stand as to the injunction. Oct. 20, 1891. 
Gray v. Manhattan Ry. Co. Opinion by Earl, J. 12 
N. Y. Supp. 542, affirmed. 


VENDOR AND PURCHASER—RIGHTS OF VENDEE—IN- 
TEREST IN CONTRACT—ASSIGNMENT.— (1) Defendant 
agreed to convey land subject to ‘existing tenancies, 
and subject to a lease to T. expiring May 1, 1889.” The 
lease to T., which covered only the store floor of the 
building, contained a covenant of renewal for two 
years. Held, that as the covenant would be enforce- 
able against the grantee of the lessor, it constituted an 
incumbrance which justified the purchaser in refusing 
to take the title, the term ‘“ existing tenancies’’ hav- 
ing no reference to this lease. (2) The vendee’s inter- 
est in a contract for the purchase of land so far par- 
takes of the nature of personalty that it is the subject 
of gift to the vendee’s wife by assignment and deliv- 
ery of the contract. 1 Pars. Cont. 345; 2 Kent Com. 


168; Savage v. O'Neil, 44 N. Y. 301; Rawson v. Rail- 
road Co., 48 id. 212; Seymour v. Fellows, 77 id. 178; 
Armitage v. Mace, 96 id. 538; Whiton v. Snyder, 88 id. 
299. It is true that under a contract for the purchase 
of land the vendee’s interest, for many purposes, is re- 
garded as real estute, but the interest is an equitable 
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one solely. The legal title remains in the vendor. A 
deed is not essential to transfer the purchaser’s inter- 
est in the contract, but it will pass by assignment, and 
we see no Objection to the gift of such an interest by 
ahusband to his wife. Upon the delivery of the con- 
tract, and a proper assignment thereof, the rights ex- 
isting in the purchaser thereunder passed to her. Sec- 
ond Division, Oct. 6, 1891. Frauff v. Bendheim. Opin- 
jon by Brown, J. GN. Y. Supp. 264, affirmed. 


WILL—CONVERSION OF REAL ESTATE—SUSPENSION 
OF ALIENATION.—(1) Under a will authorizing the ex- 
ecutors to sell a part or the whole of the real estate at 
once, but not requiring them to make the sale until 
ten years after the death of the testator’s widow, who 
was given a life estate therein, and directing that after 
the death of the widow and the sale of allthe real estate, 
the estate shall be divided in certain shares, etc., the 
real estate is converted into personalty as at the date 
of testator’s death. (2) Testator, by his will, which 
converted his real estate into personalty as on the date 
of his death, gave the use and income of his property 
to his wife and daughters A. and B., during the life of 
his wife, and appointed A. and B. executrices and 
trustees, with discretionary power to sell the real es- 
tate at any time during the life of the wife, ora period 
not exceeding ten years thereafter, and directed that 
after the death of the wife, and after the sale of all the 
real estate, the entire estate should be divided into 
four equal shares, two of which should belong to A. 
aud B. absolutely, and the other two should be held in 
trust by them to pay the income thereof to testator’s 
daughters, C. and D., respectively, for life, remainder 
to their issue, and further provided that the execu- 
trices, or the survivor of them, should personally have 
the income of the estate after the death of the wife, 
and until all the real estate was sold. Held, that the 
will created a trust for an indefinite period after the 
death of the wife, not exceeding ten years, which was 
within 4 Revised Statutes, page 2516, forbidding the 
suspension of the absolute ownership for a term of 
more than two lives in being at the death of testator, 
but that the provision for the benefit of the widow and 
A.and B., during the life of the widow, not being in- 
separably connected with the other provisions, might 
be sustained to give effect to testator’s intention so far 
as the law will permit. Second Division, Oct. 6, 1891. 
Underwood vy. Curtis. Opinion by Parker, J. 5 N. 
Y. Supp. 478, affirmed. 


WILLS — CONSTRUCTION — POWER OF DEVISEE TO 
MORTGAGE—PRIORITIES.—\1) A will devised the resi- 
due of testator’s estate to four persons, share and share 
alike. A subsequent clause empowered the executors 
tosell a portion or all of the land for the payment of 
debts and funeral expenses in case the personalty 
should prove insufficient for that purpose, and also au- 
thorized the executors to partition the land among the 
four devisees after the payment of all such debts and 
expenses. Held, that the land vested in the devisees, 
subject to the execution of the power by the execu- 
tors,and that consequently a mortgage executed by 
one of the devisees, before partition, on his undivided 
one-fourth interest, was valid; and the purchaser at 
the foreclosure sale was entitled to receive such devi- 
see's share on partition by the executors, or if parti- 
tion should be made by selling the lands and dividing 
the proceeds, the moneys would, for the purpose of 
partition, retain the character of real estate, and one- 
fourth thereof would pass to the purchaser. (2) Be- 
fore the testator’s debts were all paid one of the exec- 
utors, who was also one of the four residuary devisees, 
wrongfully applied some of the funds of the estate to 
hisown use, with the connivance of a co-executor, 
who was subsequently compelled to repay them to the 
estate. Held, that such misapplication of the funds 
by the executor could not be treated as a partial par- 








tition of the estate to such executor, both because the 
payment of all of testator’s debts was made by the 
willa condition precedent to the exercise of the power 
of partition, and also because such misapplication was 
not made in pursuance of an attempt to partition. (3) 
The equity of the co-executor to reimbursement out 
of the misappropriating executor’s share of the estate 
for the sum which he was compelled to pay on account 
of the misappropriation is inferior to that of a subse- 
quent mortgagee of the misappropriating executor's 
share in the estate, who became such for value, in 
good faith, and without any knowledge of the co- 
executor’s equities. (4) Where the mortgagee, as part 
consideration for his mortgage, paid several judgments 
against the mortgaging executor, the fact that he took 
assignments of such mortgages to himself, instead of 
sutisfying them of record, as he had agreed to do, is a 
matter of which only the mortgaging executor can 
complain, and does not render the mortgagee’s equity 
in the land inferior to the co-executor. Second Divis- 
ion, Oct. 6, 1891. Drake v. Paige. Opinion by Parker, 
J. 5 N.Y. Supp. 466, affirmed. 


WILLS—CONSTRUCTION — POWER OF EXECUTOR TO 
SELL LAND—PAYMENT OF DEBTS—ESTOPPEL.—(l) A 
will which made no disposition of the personal estate, 
and had no residuary clause, contained the following 
provision: “[ authorize my executor to sell and con- 
vey’”’ certain land ‘‘for the purpose of discharging all 
my debts.’’ Held, that the direction did not indicate 
an intention that the personalty should be relieved 
from its primary liability for the payment of the 
debts, and therefore the executor could not sell it to 
the widow when they both knew that there was 
more than enough personalty to pay the debts. (2) A 
clause in a will stating that testator desired and au- 
thorized his executor to sell certain land, and that it 
was his desire that the land should be sold in a body 
for commercial purposes, creates no valid power in 
trust, under Revised Statutes, part 2, chapter 1, article 
3, section 94, which provides that a power is in trust 
when any person other than the grantee is designated 
us entitled to the benefits to result from its execution. 
(3) Neither does it create a valid beneficial power, un- 
der Revised Statutes, part 2, chapter 1, article 3, sec- 
tion 79, providing that a power is beneficial when no 
person other than the grantee has, by the terms 
of its creation, any interest in its execution, as 
the presumption is that the power was conferred on 
the executor in the interest of the estate, and not for 
the individual interest of the executor. (4) The fact 
that the Surrogate’s Court, in settling the executor's 
accounts, treated the sums arising from his sales of 
real estate as personalty, and that the payment of 
such sums to the widow was confirmed, does not estop 
the heirs from seeking to recover the land from the 
widow, as there was nothing to give the court juris- 
diction of the land. (5) Moreover the sale to the 
widow not having been induced by any act of the 
heirs, and she not having paid any thing therefor, but 
merely being charged with the amount of her bid in 
the executor’s accounts as having been paid to her as 
part of the personalty, there was no equitable estoppel 
or estoppel in pais to prevent the action by the heirs. 
Second Division, Oct. 6, 1891. Sweeney v. Warren. 
Opinion by Follett, C.J. 6 N. Y. Supp. 575, reversed. 
Vann, J., dissenting. 


-——— RESTRAINT OF ALIENATION.—(1) A will sus- 
pending the power of alienation of land for more than 
two lives in being at the time of the testatrix’s death 
is not made valid by the fact that it gives a power of 
sale within thac period if permission to sell is first ob- 
tained from the court, since permission may not be 
given. (2) Testatrix devised her real estate in trust to 
pay the rents and profits to her three cousins in un- 
equal proportions, and provided by the teuth clause of 
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her will that in case either should die the share of the 
one dying should go to the survivors for life, and by 
the eleventh clause that, upon the death of said cous- 
ins, one-third of the real estate should go to the chil- 
dren of each of them, and that the share of a cousin 
dying without children should goto the children of the 
survivors. Held, that the time of the death of acousin 
referred to in the tenth clause was not in the life-time 
of the testatrix, and that no division was intended un- 
tilall the cousins should die, so that the devise was a 
restraint of alienation for a longer period than the 
coutinuance of two lives in being at the death of the 
testatrix. The rule is well settled by authority and 
precedent that when there is a devise or bequest sim- 
pliciler to one person, and in case of his death to an- 
other, the contingency referred to is a death in the life- 
time of the testator. So wien there is a devise to A., 
and in case of his death without issue or without chil- 
dren then to B., the weight of authority is that the 
words refer to a death without issue in the life-time of 
the testator, and that the primary devisee surviving 
the testator takes an absolute estate in fee-simple. The 
words of contingency are substitutionary merely, and 
are intended to prevent a lapse in case the first devisee 
is not living at the death of the testator, and do not 
create an executory devise or a remainder over upon 
the death at any time of the first taker. But this rule 
has no application when the first devisee or legatee 
takes a life-estate, and is applied only when tbe prior 
gift is absolute and unrestricted. The reason assigned 
for the rule is that as death is the certain event, and 
time only is contingent, the words of contingency can 
only be satisfied by referring them toa death before 
some particular period, and none being mentioned the 
time referred to must be presumed to be the testator’s 
own death. Inre New York, L. & W. Ry. Co., 105 N. 
Y. 89; Vanderzee v. Slingerland, 103 id.47. But this 
reason fails in the case of a life-estate, as in such case 
the presumption would be that the words of contin- 
gency referred to the event which would determine 
the life-estate. The rule is so stated in 2 Jarman on 
Wills (5th ed.), page 759. And many cases could be 
cited where the courts, having construed the prior es- 
tate to be less than an absolute fee, have held that the 
words of contingency referred to a death whenever it 
may happen. In re New York, L. & W. Ry. Co., su- 
pra; Buel v. Southwick, 70 N. Y. 581; Nellis v. Nellis, 
99 id. 505. Moreover the construction contended for 
by the appellants is only given to the words when the 
context of the will affords no indication of an intent 
on the part of the testator other than that indicated 
by the words of absolute gift, followed by a gift over 
in case of the death of the first-named devisee. Van- 
derzee v. Slingerland, supra; In re New York, L. & W. 
Ry. Co., supra; Nellis v. Nellis, supra; O'Mahoney v. 
Burdett, L. R., 7 H. L. 388. The rule is an arbitrary 
one, and has often been said to rest more upon prece- 
dent than upon reason, and in Vanderzee v. Slinger- 
land Judge Andrews said that “ the tendency is to lay 
hold of slight circumstances in the will to vary the con- 
struction and to give effect to the language according 
to its natural import.” We find ample evidence in the 
will before us that the testatrix intended by the tenth 
ciause to refer to a death whenever it occurred, and 
not toa death before her own. Second Division, Oct. 
6, 1891. Fowler v. Jngersoll, et al. Opinion by Brown, 
J. 2N. Y. Supp. 833, affirmed. 


—_-- 

NOTES. 
TTORNEY-GENERAL HENSEL tells agood story 
of the late Judge Jeremiah 8. Black. Judge Black 
and David W. Sellers had just completed an argument 
before the Supreme Court at Harrisburg, where they had 
appeared on opposite sides, when the former discovered 
that he could not get atrain for home until evening, 
although Mr. Sellers could have come to Philadelphia 











almost immediately. ‘Now, Sellers,’’ said Judge 
Black, ** there’s a nice restaurant down the street here. 
Suppose you and I take a walk down to the river to get 
up an appetite, and about 4 o’clock we'll go to this reg- 
taurant and have a nice, quiet dinner all to ourselves,” 
Mr. Sellers was willing, and the two lawyers started 
off on their walk. They went down to the river, up to 
State street, around the capitol grounds, through sey- 
eral other streets until Mr. Sellers began to get very 
hungry and suggested that it was about time for that 
dinner. The judge stopped with a puzzled expression 
on his face, and finally bringing his large right hand 
down on his knee witha whack, exclaimed: “ By 
George, Sellers, that restaurant is in Baltimore.”— 
Philadelphia Record. 


The following table gives the number of States, ju- 
dicial districts, square miles and population included 
in each Federal circuit, as well as the number of cases 
docketed for the present term: 























|} |2 ¢ 
al, | 3 
’ 3 | Square | Popula- & 
Ciecurts. zg |Z | miles. the. 33 
3/3 i 
a\4 | 8 
First Circuit ..... .... 4 | 4 51,910 | 3,622,065 60 
Second Circuit om a. 63,725 | 7,076,533 223 
Third Circuit.... 3 | 4 55,080 | 6,871,440 88 
Fourth Circuit... ....) 5) 7 162,260 | 6, 230,260 65 
Fifth Circuit .... .....| 6| 14 531,715 | 8,385,502 163 
Sixth Circuit .........} 4 8 | 182,425 | 9,392,358 ‘137 
Seventh Circuit. .....; 3 5 149,040 | 7,705,635 140 
Kighth Circuit ... .... 10 | 13 772,505 | 10,491,521 | 285 
Ninth Circuit ..... .. | 6 7 665, 150 2,133,502 14 
Totals... ....0..... | 44 | 67 | 2,633,810 | 61,908,906 | 1,286 
i 
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OUR SHORT-HAND CLASS. 

IT Is TO ACCOMMODATE: 

TeEACHERS—Who can pursue this study at home to 
good advantage. There is a demand for short-hand 
teachers, and you will find it profitable to form a class 
as soon as you are qualified. 

PREACHERS, LAWYERS AND OTHER PROFESSIONAL 
MEN—Who have many uses for a system of brief 
writing. 

Boys—Who have an ambition to get an education, 
and want to improve every spare moment. 

Youna Lapiges—Who wish to qualify themselves for 
an agreeable and paying business. 

STUDENTS, BUSINESS MEN—AII persons in fact who 
have much writing todo. The time to join the class 
is NOW. 

Our popular course will be practical and as thorough 
as can possibly be given in twelve lessons. ‘The charges 
are remarkably low—only $2 for the course. The 
membership of the class will be limited, and if you 
wish the benefits of this course you must join at once. 
Send $2 to the editor and your [name will be enrolled, 
Then if you cannot possibly take the lessons as they are 
published, you can save the papers and you will receive 
your instructions by mail when you have more leisure 
—in three or six months from now if you prefer to do 80 

Our PLtax—The Pitman system will be taught. 
Fach lesson will be made as clear and easy as possible. 
Each member of the class will be placed in correspond- 
ence with the author, Prof. Moran, who will correct 
exercises, answer questions, explain difficult points, 
furnish lesson keys, speed sheets, report cards and 
within proper limits introduce the learner to other 
members of the class, with whom he may correspond 
in short-hand. 

There is an increasing demand for stenographers, 
and we are glad to be able to offer our readers the op- 
portunity of a life-time for learning this beautiful art. 
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ALBANY, DECEMBER 5, 1891. 


CURRENT TOPICS. 





N a paper read by Mr. John Randolph Tucker, at 
| the late annual meeting of the Virginia Bar 
Association, that very accomplished gentleman dis- 
coursed with a great deal of learning on ‘‘ Property 
Rights of Baron and Feme.” It seems a little 
anomalous however that the author, although 
evidently entertaining the most sentimental and 
chivalric idea of marriage, should, even in review- 
ing the present status of husband and wife, still 
speak of them as ‘‘baron and feme,” lord and 
woman. This alone would suffice to denote the 
author’s fundamental notion of the condition of 
marriage. Unless we have read carelessly, the 
words **husband and wife” do not occur in this 
paper. Although doubtless Mr. Tucker would 
have the mastery of the baron very tender and con- 
siderate, yet he would have the feme obey and be 
subject to her lord. Thus he defends the common- 
law confiscation of the wife’s personal property by 
the husband, on the two-fold ground that if she 
trusts herself to his custody and control she should 
not deny him the dominion of ber property, and 
that this dominion is only a fair offset for the lia- 
bilities which he assumed by marriage. At all 
events he consoles himself by the reflection that in 
equity the wife could cut off the husband from 
this right of property. This of course is true, but 
the question naturally arises: if the wife ought so 
to trust the l:usband, and such dominion over her 
property is only a fair offset for his new liabili- 
ities, how can it be equitable to deprive him of it? 
But singularly, when Mr. Tucker comes to review 
the present status in Virginia under her new stat- 
utes, he grounds his opposition to the statutes 
mainly on the theory that they are not severe 
enough against the husband and leave him too 
much opportunity to despoil the wife. In fact he 
seems to us to be logically inconsistent in treating 
the husband on one page asa being worthy of all 
trust and confidence, and on the next as being so 
selfish and unscrupulous that he must be carefully 
watched. He much prefers the equitable theory in 
vogue before the system which now so widely pre- 
vails. To quote his own words on this point: 

“The new policy called ‘The Married Woman’s 
Acts’ has sought not to reform, but to subvert this 
ancient system, and to substitute for it one of abso- 
lute and complete separation of property rights, with 
no guard for the frailty of the feme against the machi- 
hations of strangers, and none against the personal in- 
fluence of her baron. The unthrift and wicked pur- 
pose of the baron, which would waste or divert from 
her support her own property or the bounty of her 
friends, she is seemingly protected from by making it 
her own and subject to her exclusive control. But the 


shallow device may be defeated wholly, by an appeal 
to her affection or by the coercive influence of her 
baron whose mastery over her frailty it is sheer folly 
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to ignore. The shield which equity has thrown over 
her frailty and the obstructions to baron’s power it 
has interposed, are withdrawn, and the young woman 
who has vowed at the altar ‘to love, honor and obey’ 
the despot, whose dominion your reform would de- 
stroy, holds her right without shield or obstruction in 
the utter impotence of her frailty to resist the superior 
power and arts of her forceful or adroit baron. Quasi 
agnum committere lupo ad devorandum is the motto of 
this sham reform for married women. You propose 
to defend her from her baron by exposing her in her 
frailty and inexperience, without any defense, to his 
absolute and unbridled influence. Equity would limit 
his control and defeat his purpose. But this reform 
puts equity aside, and tells her to protect herself 
against the baron, in fear of whose power your reform 
is enacted. She may give her all to her baron aud none 
can hinder her.” 





Mr. Tucker also dwells with severity on the lib- 
erty given to the wife ‘‘to go into the marts of 
trade and form partnerships with any man in the 
wide world, except her husband, between whom 
and herself partnership is illegal, though they are 
partners by law in all that makes life dear and home 
precious.” The Virginia statute is less liberal here 
than our own, under which the husband and wife 
may form a partnership with one another. He also 
criticises the power given her to become surety for 
her husband or third persons, observing: “It 
takes from the feme the shield which equity in- 
terposes for her defense against her own frailty, in 
resisting the natural influence of her husband and 
others.” In a word, Mr. Tucker dreads that the 
modern system of ‘‘ total separation as to property, 
must go far to promote a disunion of feeling and 
sentiment, and an antagonism of property rights, 
not promotive of the harmonious administration of 
the home by a dual, instead of a single will. It is 
too recent and too little recognized in practice in 
Virginia, to be observable in this unfavorable re- 
spect; but the seed is sown, the harvest is yet to be 
gathered.” Mr. Tucker concludes in the following 
very beautiful strain: 


“We must not sacrifice marriage on the altar of 
mammon. For so inestimable do I hold the principles 
of our Anglo-American policy in accord with the 
teachings of divine wisdom, which have secured the 
paramount blessings of domestic happiness and family 
peace, ‘where the lord and iady with one soul one 
home possess,’ where the children grow up under the 
undivided training of a husband-father and wife- 
mother, almost indissolubly bound as twain in the 
oneness of wedded love and of unbought, uncalculat- 
ing and trustful fidelity, that I would rather expose 
the property of the feme to hazard by the unthrift or 
even misconduct of her unworthy baron than to im- 
peril the harmony and unity or impair the moral 
beauty and excellence of that true community of both 
in one fate--for joy and for sorrow, in danger and in 
safety—in trial and in deliverance—for weal and for 
woe—for richer or for poorer—in sickness and in 
health, until death do them part. Christian civiliza- 
tion can outlive the destruction of wealth, but can- 
not survive the extinction of a true wedlock between 
sturdy and chivalrous manhood, as the protector, and 
frail and gentle, unselfish and devoted womanhood, 
trusting herself and therefore her all to his keeping. 
Better lose cargo, and thereby save the ship, than im- 
peril the ship to save the cargo. Better, far better, to 
risk her fortune than to wreck their home.” 
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This sounds very old-fashioned and fantastic in 
the ears of States where the theory of equality of 
property rights has been in practice for from twenty 
to forty years. We have never heard of any abro- 
gation of these laws in any community, nor of any 
modification of them except to broaden them. If 
marital dissension is what Mr. Tucker is afraid of, 
we should think there would be a great deal more 
under the old equity system, by which the husband 
cannot possibly get any thing, than under the new 
system by which he may possibly coax or bully the 
wife into surrendering something or every thing. 
Nor can we exactly follow Mr. Tucker in his glow 
of admiration of ‘‘the moral beauty and excellence 
of that true community,” in which the wife may be 
robbed or stripped by ‘‘unthrift or even miscon- 
duct of her unworthy baron.” None of those senti- 
mental robber-barons for us, if you please! Those 
who like Mr. Tucker fear for the destruction of do- 
mestic ‘‘ harmony,” are too apt to regard “ harmony ” 
as the contentment of the husband rather than of 
both husband and wife. There is no true ‘ har- 
mony” in a single note — it requires at least two 
notes. Home will be apt to be the more harmoni- 
ous and respectable where the wife is not regarded 
as an idiot in worldly matters, and where at least 
she has a voice as to what shall become of her own. 
It is our belief that under the new system, while 
marriage is not apparently less harmonious, woman 
has grown much more self-helpful, influential and 
admirable than in the status which treated her as an 
inferior or a child. 


At the same meeting, Mr. Thomas Nelson Page 
read a paper on ‘The Old Virginia Lawyer.” We 
take it that the personage thus commemorated is an 
individual and not a type; otherwise we should be 
inclined rather to award the prize for correctness of 
portrayal to Mr. Page’s inimitable characterizations 
of the southern darkey as he was “ before the war,” 
which have charmed the whole country. Certainly 
the old Virginia lawyer as here described is such a 
faultless and able monster as the world ne’er saw or 
has seen but once in a great while. Mr. Page 
seems to have a little higher idea of the married 
woman’s capabilities than Mr, Tucker has, for this 
lawyer’s wife was regarded by him ‘‘as the incarna- 
tion of all wisdom and virtue,” and he ‘entrusted 
to her all his personal affairs, both temporal and 
spiritual, He could not have secured an abler ad- 
ministrator.” We have said that Mr. Page’s lawyer 
was faultless. This must be qualified. He would 
swear in an exigency, and he would use his clients’ 
moneys. As Mr. Page says: ‘‘He sometimes even 
borrowed money from his clients; but it was done 
in a frank, open way, and always without the least 
idea of not repaying it. The case may be cited of 
one who in a suit, being asked what he did with his 
client’s money which he had collected, replied: 
‘Put it in my bank, sir, to my credit, and drew on 
it at my own sweet will, as is customary among 
gentlemen of ample means and great expectations.’ ” 
These are the amiable traits which endear his mem- 








ory to his less gifted survivors. If Mr. Page had 
informed us that his hero drank, gambled and fought 
duels like a gentleman, we should not have doubted 
his accuracy; but we suspect that his idea of “ola” 
is a young man’s, and that such weaknesses are not 
so common as they were half a century ago— 
which is our idea of ‘‘ old.” 


Our attention is called to the fact that in our re- 
cent remarks upon judicial pensions, no reference 
was made to the inequality with which the pension 
provision works. We had previously remarked 
upon that defect in the law, but it is well to call 
attention to it again. Our correspondent very forci- 
bly says that the constitutional provision ‘enables 
one judge who has served a shorter term to obtain 
a pension for a greater number of years than a judge 
who has served a much longer term. I know of 
three ex-judges, who have served twenty-five years, 
and who have received only two years’ pension, 
while others, who have served for less, will, if they 
live long enough, receive pensions from seven to ten 
years.” This is certainly a serious injustice, and if 
the pension system is kept, should be remedied, 
But we are inclining to the view that it would be 
better to do away with pensions altogether or. re- 
strict them to a small number of years, say four. 
And it might also be well to provide that no retir- 
ing judge should be at liberty to draw the pension 
if he returned to practice. Some of our retired 
judges have been enabled by reason of their former 
judgeships to earn great fees in the very courts 
which they had just left. This seems a little in- 
consistent with the pension theory, which is that the 
grant is made on account of a helpless old age. 


We feel very much complimented by the Ban- 
croft Company’s sending us a prospectus of their 
forthcoming ‘San Francisco Blue Book and Pa- 
cific Coast Elite Directory,” and soliciting us to 
subscribe for and advertise in it. We could not of 
course expect the social angel of the Pacific Coast 
to write our names in his book, as geographical 
considerations forbid it, but we are modest, like 
Abou Ben Adhem, and pray him then to write us 
as one of the Elite of the Hudson River Valley. 
We assume that all the Elite lawyers already take 
the ALBANY LAw JourNAL, and therefore there can 
be no object in advertising it through the social 
medium in question. 


Mr. James T. Ringgold, of the Baltimore bar, 
has written a work on “The Law of Sunday,” 


which comprises all the law on the topic, but a con- _ 


siderable portion of which is given up to an able 
and adroit argument against the constitutionality 
of Sunday legislation, which is worthy of a careful 
reading and a deliberate review. We hope to be 
able to treat it as it deserves at some not very distant 
day. It isalready evident that the author’s argument 
is ‘a hard nut to crack,” and deliberation is neces- 
sary to obviate the danger of cracking one’s fingers. 
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NOTES OF CASES. 





N Commonwealth v. Northern Electrie Light and 
Power Co., Supreme Court of Pennsylvania, 
October 5, 1891, it was held that a company gen- 
erating electricity and selling it to customers for 
power, illuminating or heating purposes, is not a 
manufacturing company, within act of Pennsylvania, 
1885, exempting the capital stock of manufacturing 
companies from taxation. The court said: ‘ Not- 
withstanding these findings, which showed a crea- 
tion, or ‘ bringing into being where it did not exist 
before,’ of the electricity sold by the company, the 
learned judge held as matter of law that the pro- 
cess was not one of manufacture, because the pro- 
duct was not a material substance. Conceding 
that the thing sold was ‘brought into being,’ 
made — ‘ manufactured,’ in the common use of that 
word —he denied that such making was in a legal 
sense a manufacture, because it did not appear af- 
firmatively of what the mysterious product was 
made, and that it was material, as matter is now 
defined. This conclusion appears to have been 
drawn from the derivation and definition of the 
word ‘manufacture,’ and is forcibly presented in a 
learned opinion, in which lexicons and books of 
reference are largely drawn upon. It 1s very clear 
that the word originally meant ‘hand-made.’ It is 
equally clear, in the light of the definitions collated 
by the learned judge, that its meaning has ex- 
panded with the advance of the arts and sciences, 
until it has come to mean, as a verb, the making of 
any thing by human art or skill (Burrill Law Dict.), 
and as a noun, any thing made by art or skill (Rap. 
& L. Law Dict.). The mere appropriation of an ar- 
ticle which is furnished by nature is not a manu- 
facture. Thus the liberation of natural gas or oil 
from the earth, and its transportation to consum- 
ers, is not a manufacture; but the production of 
illuminating gas is. Gas-Light Co. v. Brooklyn, 89 
N. Y. 409; also, Hmerson v. Com., 108 Penn. St. 
111. The collection, storage, preparation for mar- 
ket and transportation of ice is not a manufacture, 
but the production of ice by artificial means is. 
People v. Ice Co., 99 N. Y. 181. A telegraph com- 
pany produces electricity by artificial means, but it 
uses it in its own business as a carrier of messages 
for the public; so does a telephone company. 
Both receive messages for carriage, and deliver 
them at the point of destination. They transport 
for their customers. This company whose charac- 
ter we are considering sells the electricity it makes, 
or ‘brings into being,’ as a commodity. It pro- 
vides the lamps or appliances for the use of its cus- 
tomers, by means of which the light is produced, 
It sells them the electricity, measures it as it is de- 
livered, and is paid according to the quantity fur- 
nished. Whatever electricity may be, it seems to 
be absolutely within the power and under tlic con- 
trol of the company that brings it into being. It 
is compelled by the process employed to come into 
being. It is secured, stored, poured out or liber- 
ated at will. 





Its manifestations are both seen and | 


felt. It moves with incredible velocity and power, 


It carries the tones and inflections of the human 
voice, or moves loaded cars, depending on the vol- 
ume of the current and the manner of its applica- 
tion. It may be, in the hands of the physician, a 
soothing remedial agent, and in the hands of the 
law an instrument of execution swifter and surer 
than the headsman’s axe. It may be too early to 
say just what it is. The scientists whose views the 
learned judge adopted may be right or wrong. We 
have no need to decide that question. Laws are 
written ordinarily in the language of the people, 
and not in that of science; and, if this case de- 
pended on the question on which it turned in the 
court below, we should be led by the findings of 
fact to a different conclusion of law from that 
which was there reached, and which held that this 
company was a manufacturing company. But we 
think the controlling question in this case is that of 
the sense in which the wo-ds, ‘manufacturing com- 
panies’ are used in the statute under consideration. 
It provides that the taxes laid on corporations by 
the revenue laws of the Commonwealth are repealed 
or abolished as to manufacturing corporations. 
Now, if there were a class of corporations existing 
at that date known by the name of ‘manufactur- 
ing companies or corporations,’ we must assume 
that the Legislature intended that class when it used 
the name by which the class had been known in 
previous legislation; and we need go no further 
than the statute-book to determine the legislative 
intent in the act of 1885. The appellant is not 
within the exemption or immunity provided by the 
act of 1885, but we prefer to rest our judgment on 
the definition of ‘manufacturing corporations’ 
which the Legislature has adopted and adhered to 
for more than half a century, rather than upon the 
meaning of the word ‘manufacture’ as it is given 
by lexicographers.” 


In Chaddock v. Plummer, Supreme Court of Michi- 
gan, October 30, 1891, the defendant bought a toy 
air-gun for his son, nine years old, and some shot 
such as is used in air-guns; after the shot was ex- 
pended the boy’s mother bought shot for him with- 
out defendant’s knowledge. Another boy found 
the gun standing within the storm-door, and asked 
defendant's wife for some shot, which she handed 
him. He then went out near a much-frequented 
street, and fired at a board. The shot glanced, and 
struck the plaintiff in the eye, destroying it. De- 
fendant had cautioned his son to be careful, and 
not to lend the gun to other boys. Held, that the 
defendant was not liable. The court said: ‘*The 
contention of the plaintiff is that the air-gun in 
question is a dangerous weapon, and that plaintiff 
did not use sufficient care in the keeping of it upon 
his premises; that (at any rate) the question whether 
he did use such care or not should have been sub- 
mitted tothe jury. But as the facts are the de- 
fendant cannot be held responsible for the injury to 
plaintiff, unless it was negligence, sufficient to 
support this action, in buying the gun and allowing 
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his son to use it. He cannot be considered negli- 
gent in any other respect. He cautioned his boy 
to be careful in its use, and no carelessness of his 
own son was shown at any time in his use of it. 
The defendant and his son were neither of them re- 
sponsible in any way, except owning the gun, for 
the use of it by the Tabor boy. It was kept inside 
the house, for the storm-door was an inclosure. If 
ijt came into the hands of Tabor through the negli- 
gence of any one, it was the negligence of the wife, 
for which the defendant is not liable. This air- 
gun may be a dangerous weapon in a certain sense, 
The shot fired from it will not penetrate clothing, 
but it will put out the eye of a person, and will kill 
small birds and some smail animals. These guns 
are in common and every-day use by children; over 
four hundred of them were sold in one season by 
one dealer at Benton Harbor. But it is not more 
dangerous in the hands of children than a bow and 
arrow and many other toys. It would hardly be 
good sense to hold that this air-gun is so obviously 
and intrinsically dangerous that it is negligence to 
put it in the hands of a child nine years of age; and 
that such negligence would make the person so 
putting it in the hands of the child, responsible for 
the act of another child, getting possession of it 
without defendant’s consent or knowledge. Even 
if the gun had been left lying on the ground in the 
yard of the defendant, and the Tabor boy had 
picked it up outside the house, and used it, the de- 
fendant would not have been responsible for the 
damage done by the boy. An axe is considered a 
dangerous weapon, but if one leaves an axe by his 
wood-pile, and a child comes into the yard, picks it 
up, and injures another with it, is the owner of the 
axe liable for damage because he has not put this 
deadly weapon under lock and key? And if it be 
granted that this air-gun loaded is a dangerous 
weapon, as is a gun loaded with powder and ball, 
would this fact make the defendant liable? I think 
not. Suppose a person, owning a shot-gun, should 
put the same unloaded within the storm-door of his 
house, and a neighbor’s boy, ten years of age, with- 
out the knowledge or consent of the owner, should 
pick up the gun, and obtain from the wife or some 
other member of the household a loaded czrtridge, 
and take the gun out and discharge it, accidentally 
wounding some one, would the owner of the gun 
be responsible for the damage resulting to the in- 
jured person? Toso hold him responsible would 
necessitate the keeping of unloaded firearms under 
lock and key, with the key in the possession at all 
times of the owner. This is not a case of leaving a 
torpedo or dynamite where it may be expected 
that children will find and play with it. An un- 
loaded gun is harmless; a torpedo or dynamite is 
not, but is dangerous anywhere, and under all cir- 
cumstances, to those not acquainted with the proper 
method of handling it, and liable to explode even 
in the hands of those who are expert in using it. 
In my opinion, it was not negligence per se for the 
defendant to buy this toy gun, and place it in the 
hands of his boy nine years of age; and there were 


too many intervening causes without the act or 

knowledge of the defendant, between the buying 
of the gun and the injury, to hold the defendant 
liable for its use in this case.” To the same effect, 
Haggerty v. Powers, 66 Cal. 368; 8. C., 56 Am. Rep, 
101. 

In Hoyt v. Hoyt, Supreme Court of Pennsylvania, 
October 5, 1891, it was held that the fact that a 
manufacturer has adopted a particular style of bot- 
tle does not prevent a rival from using a bottle of 
the same style, if the bottle is sold to the public 
generally. The court said: ‘* All monopolies are 
odious, and their maintenance in favor, even, of 
inventors, is limited in duration. When a statutory 
term of protection is over, whatever is valuable in 
the subject of the patent becomes, as does an unpat- 
ented invention, a contribution to the public wel- 
fare, and may be freely used as such. Competition 
is essential to commerce, and, within legitimate 
lines, should always be encouraged. The ‘survival 
of the fittest’ is a law of trade no less than of the 
development of living organisms; and from the 
struggle which determines who and what is ‘ fittest’ 
come general development and progress, As a gen- 
eral proposition, it may be said that one may imi- 
tate what is excellent in the processes and business 
methods of his neighbor as freely and as safely as 
he may imitate what is good in his moral character, 
as long as he infringes no right secured to him by 
statute, and does not fraudulently personate him, 
or simulate his products. An inventor who secures 
a patent for his device is protected in his exclusive 
right during the period fixed by law. When that 
period expires his exclusive right expires with it, 
and thereafter he stands on no higher ground than 
any other citizen who may desire to use the thing or 
combination covered by the patent. The rules ap- 
plicable to trade-marks are quite different. A 
trade-mark may increase in value to its owners by 
use, and the law could not put a time limit on the 
owner’s right to it any more than it could put a 
limit upon his right to use any other article of prop- 
erty. A trade-mark is not an invention, It does 
not relate to or affect processes of manufacture or 
mechanical combinations. It is a sign or mark by 
which the manufactured articles produced by one 
person, or firm, or maker are distinguishable from 
those produced by rival manufacturers. It must be 
distinctive, and indicate the personal, as distin- 
guished from the geographical, origin of the article 
to which it is applied. Laughman’s Appeal, 128 
Penn. St. 1. Thus ‘Sonman,’ the name of a large 
tract of land, cannot be appropriated by one of 
several owners of land within the tract, to the ex- 
clusion of the other owners; nor ‘ Lackawanna 
Valley,’ by one operator in that valley, to the ex- 
clusion of all others. But the trade-mark must re- 
late to and distinguish the goods to which it is 
applied. For this reason, among ‘others, the size 
or shape or mode of construction of a box, barrel, 
bottle or package, in which goods may be put, is 





not a trade-mark. If there is any new and useful 
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combination in the construction of such box or 
package, it should be patented as an invention, if 
the owner wishes to prevent others from using it; 
but such package cannot be registered as a trade- 
mark. <A sign, device or mark, originated and in 
actual use by another, cannot be adopted and regis- 
tered by any one who takes a fancy to it as his 
trade-mark, and such adoption and registration will 
not confer a title on him who makesit. It would 
be an infringement upon the original owner, and 
from the wrong so done no valid title could grow. 
A trade-name may, in a general way, be treated asa 
trade-mark, and protected in the same manner. 
When a business has been conducted by some per- 
son or firm under a particular trade-name until the 
public come to regard the name as affording an as- 
surance of the good quality of the article bearing 
it, the name is a valuable part of the business assets 
of the person or firm whose skill and integrity have 
won confidence for it. A rival who should appro- 
priate the trade-name to his own use without the 
consent of the owners, and put his goods on the 
market bearing it, as though they were made by 
the rightful owner of the trade-name, is guilty of a 
fraud on the public, and a fraudulent taking from 
the proprietors, which is, both in intent and effect, 
alarceny; but when such rival puts his goods on 
the market on their own merits, and under his 
trade-name, his neighbors have no just ground of 
complaint if he has imitated, adopted or improved 
upon their unpatented methods and _ processes. 
Nail Co. v. Dulaney (Penn. Supp.), 21 Atl. Rep. 
391.” 
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TO DEMUR OR NOT TO DEMUR. 


{From Notes of Austin Abbott’s Lectures on the Policy of 
Counsel, in the graduate course of New York University Law 
School.] 

NE of the first questions is, Who is against us? The 

estimate we may form of the ability of our adver- 

saryisasort of background against which to view 
every other element in the question of policy. 

Then, What isthe nature of the defect? There are 
certain objections that can only be taken by demurrer 
if they appear on the face of the complaint, omission 
todemur being a waiver. 

The objections thus waived are the following: That 
the plaintiff has not legal capacity to sue; that there 
is amisjoinder of plaintiffs; that a person not joined 
isa necessary party plaintiff or defendant (unless he is 
an indispensable party); that there is another action 
pending between the same parties for the same cause ; 
that there isa misjoinder of causes of action. If any 
of these grounds of objection appears on the face of 
the complaint the defendant waives it if he does not 
demur. Code Civ. Proc., § 499. When we want to get 
at the merits quickly it may be well to waive it. If 
not, a reasonably clear objection points to demurrer as 
good policy for the defense. 

The grounds of demurrer which are not waived by 
going to trial are insufficiency of facts to constitute a 
cause of action, want of jurisdiction and want of anin- 
dispensable party. The first two of these are expressly 
Saved by the statute. The third is saved by the courts 
onsettled principles of equity. The terms ‘‘ necessary 
party” and ‘indispensable party” have different 
meanings technically. All ‘indispensable’’ parties are 





in a general sense necessary, but all necessary parties 
are not ‘indispensable.”” Where a third person is a 
necessary party merely because a defendant hasa right 
for his own protection to have such third person 
brought in the defendant may waive that right, and 
does waive it by not demurring. An illustration of this 
is an action against one of a firm to recover a sum due 
upon a firm contract. The absent party is not preju- 
diced by not being joined, and the actual defendant 
must demur in order to raise the objection if it ap- 
pears on the face of the complaint; or plead it by an- 
swer if it does not so appear. Again, where the objec- 
tion is that bringing in a third person is requisite to 
avoid a multiplicity of suits, the court may disregard 
that objection at the trial, if justice cau be done in 
the existing suit without prejudice to absentees. But 
if the case is such that the court cannot give relief to 
the plaintiff without prejudice to the rights of a third 
person, or by saving his rights, that person is an indis- 
pensable party, and the objection is available without 
demurrer and without being raised in the answer, 
Bear v. American Rapid Tel. Co., 36 Hun, 400, rev’g 66 
How. Pr. 274. This is a principle inherited from 
equity, and still applied, notwithstanding.it seems ig- 
nored by the Code. * 

If either of the three grounds, not waived by omit- 
ting to demur, exists, the next question is, whether 
the objection in the particular case is curable. If so, 
to demur is probably to give plaintiff a better opper- 
tunity to cure it than he would get at the trial. If it 
is not curable, then demurrer is good policy so far as 
legal considerations are concerned. 

There are however cases where the complaint makes 
a charge tending to disgrace, in which one is naturally 
reluctant to advise a demurrer because of the appar- 
ent admission of the charge it involves. The technical 
tradition that a demurrer admits the facts gives a bel- 
ligerent plaintiff's attorney an opportunity for obloquy 
which we had better not give him. True, it is well 
settled that a demurrer only concedes the ailegations 
for the purpose of arguing the demurrer, and not as 
evidence; and that ifany admission arises on demur- 
rer, it is only wheu judgment is given for want of an 
answer after demurrer overruled. But the predica- 
ment of the defendant under the aspersions of his ad- 
versary’s attorney, followed perhaps by the comments 
of the press, is almost equally disagreeable for the time 
being, as if he had really made some admission. 

There are cases however where there is reason to be- 
lieve that a prosecution has been taken up for an im- 
pecunious plaintiff by an attorney serving for a con- 
tingent fee, and consequently every legitimate weapon 
of defense better be employed, no matter how disa- 
greeable. A decision on demurrer, with costs against 
a plaintiff without money, is a serious obstacle in the 
path of an attorney prosecuting on speculation. 

A difference between the rule by which a pleading 
demurred to is interpreted, and that by which the 
same pleading is interpreted after issue, demands at- 
tention in considering whether to demur for an objec- 
tion which may be raised at the trial without demur- 
ring. Under the new procedure, if there is arguable 
doubt whether the pleading is sufficient in substance, 
the court may without impropriety lean in favor of a 
strict construction of the pleading. Spear v. Down- 
ing, 12 Abb. Pr. 437; S. C., 34 Barb. 522; Beach v. Bay 
State S. S. Co.,10 Abb. Pr. 71; People v. Supervisors of 
Ulster, 34 N. Y. 267. But fora more liberal rule com- 
pare Milliken v. Western Un., 110 N. Y. 403; Allen v. 
Patterson, 7 id. 476. 

But if the defendant, instead of demurring, has taken 
issue and gone to trial, and particularly if he has spe- 
cifically denied the part of the complaint which he at- 
tempts at the trial, for the first time, to object to as 
insufficient, the court may without impropriety lean 
toward a liberal construction of the pleading. For the 
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issue of fact, especially if raised by a specific denial, is 
in the nature of a concession that the allegation is suf- 
ficiently understood ina sense which would make it 
material and issuable. The strongest case in this dis- 
tinction is White v. Spencer, 14 N. Y. 247. But it is 
te be observed that that decision turned, not on a mo- 
tion at the trial to dismiss a complaint, but on a mere 
objection to receiving evidence under a defective alle- 
gation inananswer. Butso faras concerns the prin- 
ciple that a pleading must give by distinct allegation 
fair notice of every fact intended to be proved, there 
is an essential modification of the situation by answer- 
ing without demurring. 

If the objection is one which will be waived by not 
demurring, it requires care to consider whether in any 
aspect the objection may affect the defendant's rights. 
If so, the question is narrowed to balancing between 
the probabilities of success on the demurrer as matter 
of law, and the risks of prejudice to the defendant’s in- 
terest by waiving the objection. 


—__>____—_- 


RAILROADS — ELEVATED—INJURY TO 
ABUTTERS—OPINION EVIDENCE. 


NEW YORK COURT OF APPEALS, OCT. 20, 1891 


RoBerts v. New YorkK ELEVATED Ry. Co. 

In an action against an elevated railroad company for dam- 
ages caused by the construction and operation of defend- 
ant’s road in the street on which plaintiff's property abuts, 
and for an injunction, it is error to permit an expert wit- 
ness for plaintiff to testify as to what, in his judgment, 
“is the value of that property damaged, if at all, by the 
presence of the structure and the running of the trains,” 
since that isthe exact question for the determination of 
the court; but the proper method isto prove the value of 
the property before and after the construction of the ele- 
vated road, from which the court may ascertain the quan- 
tum of damages. Ruger,C.J., and Gray, J., dissenting. 

Such error is not rendered harmless by the fact that the de- 
fendant, on the rendition of judgment against it, is not 
bound to avail itself of the privilege of taking from plain- 
tiff a deed of the easement in the street on payment of 
the damages found by the court, but may submit to the 
injunction, and in the meantime condemn the property. 

12 N. Y. Supp. 957, mem., reversed. 


F afm sevne from Superior Court of New York City, 
General Term. 


Brainard Tolles, for appellants. 
Henry H. Man, for respondent. 


PeckHAM, J. The principal question in this case isin 
regard to the admissibility of the opinions of experts 
in reference to the amount of damages sustained by 
the plaintiff by reason of injury to his easements of 
light, air and access to his property in Third avenue, 
in thecity of New York, caused by the building and 
operation of the defendants’ railroad. As the question 
is one of considerable importance, and arises in each 
one of this class of cases, and as the number of such 
cases tried and to be tried is, as we understand, very 
large, acritical examination of the question is called for. 
It will be well to have a clear view of the facts exist- 
ing at the time that the questions in controversy were 
put to the witness, sothat we may determine under- 
standingly the precise point in issue. 

It appears that the plaintiff, in November, 1852, be- 
came the owner in fee of the premises in question, 
which consisted originally of six lotson the east side 
of Third avenue and on the south side of Ninety-ninth 
street, but the plaintiff subsequently sold some, Jeav- 
ing himself with a frontage of about one hundred feet 
on Third avenue, and about one hundred and ten feet 





in depth. These lots cost the plaintiff about $509 
apiece ut the time he purchased theim, at which time 
they were vacant, and they so remained until 1865, 
when the plaintiff leased them for $150 per year. The 
tenant erected a house upon the corner lot, with a sta. 
ble, which buildings were destroyed by fire about 1877, 
at which time the tenant gave up his lease, and the 
lots remained vacant until 1881. In the meantime the 
plaintiff filled them in, and graded them. Before fijl- 
ing in, the premises formed a portion of a marsh or 
swamp over which the tide ebbed and flowed. In 188] 
the plaintiff sold these lots under a contract for $40,000, 
and the purchaser commenced the erection thereon of 
the present buildings, five in number, four of which 
front on Third avenue and the fifth on Ninety-ninth 
street, each house being four stories high, constructed 
of brick, with brown-stone trimmings. The buildings 
are about forty-seven feet front elevation, and sixty- 
five feet deep, and cost about $11,000 each. The pur- 
chaser had them substantially inclosed and the plas- 
tering nearly completed in the spring of 1883, when the 
plaintiff foreclosed his liens thereon and took them 
from him, and completed them, so that they were 
ready for occupancy in the fall of the year 1883. Since 
the month of October, 1883, the buildings have been 
leased to tenants, and the rents actually collected from 
the Third avenue buildings from January 1, 1884, to 
January 1, 1889, have been from one house and lot, 
$7,053; from the second, $6,129.11; from the third, 

7,554.50; and from the fourth, $7,541.66. The de- 
fendants’ railroad was constructed in Third avenuein 
front of plaintiff's lots in the year 1878, and was put in 
operation in December of that year. The plaintiff in 
his complaint alleged that the building of the railroad 
was unlawful, and that the unlawful construction 
thereof interfered with his access to his prem- 
ises, and impaired his easement in the street or 
avenue by depriving him of a large portion of light and 
air, and of facility of access to them, in the amount of 
$75,000, and that by reason of the maintaining and ope- 
ration and managing of defendants’ railways the value 
and use and enjoyment of his premises, he alleged, had 
been depreciated and diminished to the amount of 
$5,000 per annum. He demanded judgment against 
the defendants, restraining them from operating their 
road through Third avenue in front of his premises, 
and also from continuing the unlawful acts set forth 
in his complaint; and he asked that the damages he 
had sustained down to the commencement and during 
the pendency of this action be adjusted by the court, 
and that he might have judgment therefor against the 
defendants, and each of them, and that he might have 
such other relief as should be just and equitable. The 
defendants joined issue with the plaintiff in regard 
to many of his allegations, and set up that the defend- 
ants were organized under the laws of the State of New 
York, granting them the right to use the street in 
question forthe purpose of building their railrvad, 
and that they had built it and equipped it, and used 
aud operated it, under such acts of the Legislature, and 
in the most careful and skillful manner in which it 
was possible to construct, use and operate the same in 
the street mentioned in the complaint. 

Upon the trial of the action the plaintiff was a wit- 
ness, and after stating the condition of the premises, 
and the fact that he had erected or caused to be 
erected buildings upon them at an expense of about 
$11,000 each, he said that he had offered the whole 
premises for sale, including the house on Ninety-ninth 
street, about two years previous, which would have 
been in the fall of 1887, for the sum of $105,000, and 
that in his judgment that was a fair price for them. 
Here is certainly a very large appreciation in value 
over the original cost. Would it have been as much if 
the railroad had not been built? It will be seen that 
the present buildings were not erected until some two 
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years after the building of the road had been com- 
pleted, and the operation thereof commenced. 
Whether the value of the property would have been 
still greater without the road than it now is with it, 
was the fact to be found by the court. Upon the trial 
awitness was Called in behalf of the plaintiff, and tes- 
tified that he was a real-estate broker, and had carried 
on that occupation in the city of New York for 
twenty-eight years; his transactions had extended 
throughout the whole city, and had involved both 
Jeasing and selling; that he knew the property in 
question, and was familiar with the value of that 
property, and of the property in the neighborhood ; 
that be had made an examination of the property with 
a view of seeing what the physical effects to the abut- 
ting property were, produced by the railroad and its 
trains, commencing at least six monthsago, on fouror 
five different occasions; that he had given special at- 
tention to the effect upon abutting property produced 
by the elevated road and the passing of its trains; that 
hehad been examined a large number of times as a 
witness on the subject, and in reference to property 
scattered allover the city; that he had made it his 
business to be familiar not only with the selling but 
the rental values of property along Third avenue 
since the railroad came there; that he had informed 
himself about such transactions, not only in reference 
to this property, but other property; that so far as ex- 
perience from personal transactions was concerned, he 
had none in that vicinity since the building of the rail- 
road, in renting or in selling; that he had been en- 
gaged by property-owners for the last three years to 
make examinations and testify as an expert witness, 
and it had been aconsiderable part of his business, 
andin every case in which he had testified he had tes- 
tified against the railroad company; that he was paid 
$100 to come and give these opinions; he did not know 
but that the property at the upper end of Third ave- 
nue had been benefited to some extent; his opinion 
was that rapid transit had helped Harlem; that the 
building up of the upper end of Harlem had been due 
tothe growth and filling up of all the cross-streets; 
that the growth and filling up of the cross-streets had 
been due tothe rapid transit afforded by the elevated 
railroad in large part. The following question was put 
tohim: ‘To what extent, if at all, in your judgment, 
is the value of Mr. Roberts’ four buildings on the 
Third avenue—excluding from consideration the house 
on Ninety-ninth street—to what extent, in your judg- 
ment, isthe value of that property damaged, if at all, 
by the presence of the structure and the running of 
thetrains?’’ Under objection and exception the an- 
swer was permitted, and the witness stated that the 
diminution extended from about $110,000 to $80,000, 
including the loss to the fee value simply. The court 
then said: **That is, you think that the four houses 
fronting on Third avenue are worth $80,000 now?” 
Witness: ‘“‘ Yes, sir.” Court: “And that they would 
be worth $110,000 if the structure and road were not 
there?” Witness: ‘‘ Yes, sir.” Question: ‘ What 
do you estimate the rental value of the property to be, 
the railroad not being there? Irefer to the Third 
avenue front only.” Same objection and exception. 
Answer: “Nine thousand dollars.” Q. ‘And with 
therailroal there?’’ A. “Six thousand four hundred 
dollars; as collectible rents, I mean.” 

Upon this appeal the question is: Were these objec- 
tions of the defendant properly overruled? By re- 
sorting toa court of equity, and seeking the aid of 
such court to prevent the operation of the defendant's 
Toad until all his damages consequent upon the illegal 
construction of its road in front of his premises have 
been paid once for all, the plaintiff has brought before 
the court the question, what were the damages to the 
fee of the premises owned by him, consequent upon 
this wrongful act of the defendant? The «mount of 





damages thus caused to the plaintiff's fee is the precise 
question which the court or jury must determine, and 
for such amount the court gives judgment, upon con- 
dition of the plaintiff executing a deed to the defend- 
ant of the property wrongfully taken or interfered 
with by it. 

The first question asked of this witness, to which ex- 
ception is taken, as above noted, calls for his opinion 
astothe amount of such damage; and tke second 
question is of substantially the same nature, except 
that it refers to the injury to the rental value of the 
property instead ofthe injury to the fee. The precise 
and specific question which is to be determined by the 
court and jury is by this interrogatory placed before 
the witness for his opinion and decision. To permit it 
to be asked and answered is, beyond all question, 
against the great mass of authority in this and other 
States. It isnow asked that this court, in view of the 
alleged abnormal character of the litigations growing 
up in the city of New York over the erection and ope- 
ration of these elevated railroads, shall sanction in re- 
gard to thema departure from well-established rules 
of law touching the admission of expert evidence. It 
seems to me that neither the nature nor the extent of 
the litigation affords the slightest justification for 
such departure. Expert evidence, so-called, or in 
other words, evidence of the mere opinion of wit- 
nesses, has been used to such an extent that the evi- 
dence given by them has come to be looked upon with 
great suspicion by both courts and juries; and the fact 
has become very plain that in any case where opinion 
evidence is admissible the particular kind of an opin- 
ion desired by any party to the investigation can be 
readily procured by paying the market price therefor. 
We have said lately that the rules admitting the opin- 
ions of experts should not be unnecessarily extended, 
because experience has shown that it is much safer to 
confine the testimony of witnesses to facts, in all cases 
where that is practicable, and leave the jury to exer- 
cise their judgment and experience on the facts 
proved. Asis stated by Earl, J., in Ferguson v. Hub- 
bell, 97 N. Y. 507: “It is generally safer to take the 
judgments of unskilled jurors than the opinions of 
hired and generally biased experts.” It isthe general 
rule that testimony should consist of facts and not 
opinions, and the admission of opinions forms an ex- 
ception to that general rule. Mr. Justice Cowen said, 
in speaking of the opinion of witnesses as to the then 
present value of real estate, that they were barely ad- 
missible, and that to receive them at all was a depart- 
ure from the general rule of evidence, and that judges 
who preside at nisi prius sometimes have reason to re- 
gret that they should in practice form an exception. 
He referred to Rochester v. Chester, 3 N. H. 349, 364-366, 
where the court refused to receive the opinions of wit- 
nesses as to the value of land, even from those skilled 
in the market. They said the land must be described, 
and the jury must then judge from facts. See In re 
Pearl Street, 19 Wend. 654. I refer to this, not for the 
purpose of throwing any doubt upon the admissibility 
of expert evidence upon the question of the past or 
present value of real estate, where the witness is 
shown to be competent to give an opinion thereon— 
that has been decided years ago by this court, and has 
been continuously approved since that time (see Clark 
v. Baird, 9N. Y. 183); but I cite it for the purpose of 
showing the opinion of learned judges regarding evi- 
dence of this kind when it first came into practice, 
and the questions thereon first came up for decision. 
The only inquiry here is whether this is one of those 
cases in which the testimony is allowable. 

The precise question has been decided by this court 
as lately as 117 N. Y. 219, in WeGean v. Railway Co. 
The question there asked was, ‘ What would bave 
been the fair rental value in the years 1879, 1880 and 
1881, if the railroad had not been built?” and we de- 








456 


THE ALBANY LAW JOURNAL. 





ee 





cided it to be improper. It was so held because it is 
merely speculative, and it is speculative upon the very 
question and upon the only question which the court 
or the jury is called upon to decide, and the question 
calls for the opinion of the witness upon that very sub- 
ject. Some criticism has been made in regard to that 
case by the learned counsel for the plaintiff herein, 
and we are asked substautially to review it, and to re- 
verse our decision therein. We have carefully consid- 
ered the arguments of counsel on both sides, and have 
again looked through the cases decided in this court 
upon the subject, and we are unable to sce that there 
has been any errorin the McGean Case, but on the 
contrary we think it isin strict conformity with the 
law as heretofore laid down by this court. 

I shall refer to but a few of the cases cited by the ap- 
pellant herein to sustain his claim that the court be- 
low erred in admitting the question in controversy. 
They are all contained in his very voluminous brief upon 
the subject, submitted to us, and out of them the fol- 
lowing are all that I deem it necessary to comment 
upon: Morehouse v. Matthews, 2 N. Y. 514, was an ac- 
tion brought by the plaintiff to recover damages for a 
breach of contract by the defendant in not feeding to 
the plaintiff's cattleas good hay as had been agreed 
upon. The plaintiffasked a witness what damage had 
occurred in consequence of feeding the cattle upon 
the hay in question instead of that agreed upon. Un- 
der objection the witness answered, and stated that 
he thought the damage would be #50. This court re- 
versed the judgment on the ground that the evidence 
had been erroneously admitted, and stated that the 
question called simply for the opinion of the witness 
as to the amount of damages sustained by the plaintiff. 
Van Deusen v. Young, 29 N. Y.9, was an action under 
the Revised Statutes to recover ireble damages for 
cutting trees on a certain piece of land owned by the 
plaintiffs, who were remaindermen subject to a life- 
estate. A witness was asked, ‘‘ What, in your opinion, 
is the difference in value of the farm by the removal 
of the timber?” and also, ‘‘ Would the farm be worth 
more or less with the timber cut off?’’ Davies, J., 
held that the questions were objectionable as calling 
for a speculative opinion and not for facts, and re- 
ferred to McGregor v. Brown, 10 N. Y. 114; and Mul- 
lin, J., said: “It was unquestionably competent for 
the witness to give his opinion as to the value of the 
farm withthe timber on and its value after it was 
taken off. The difference between the two may be the 
damages, and in cases where the damages are arrived 
at by merely subtracting one sum from another, it may 
seem to be refining overmuch to refuse the witness the 
right to make the subtraction himself and declare the 
result; for this is what he is called on to do when 
asked to give his opinion as to the amount of dam- 
ages.”’ The learned judge was speaking of a case 
where the witness knew the farm in question, knew it 
when the timber was on it, and knew what its value 
then was, and the timber having been cut off, he knew 
what the value of the land was with the timber thus 
cut off; and in acase where the difference between 
the two would be the legal damages, it does not even 
then follow that a wituess may be asked the bald ques- 
tion, “* What amount of damages had the plaintiff sus- 
tained?” The reason is that the rule of damages is a 
question of law, and the witness upon such a question 
might adopt arule of bis own, and hold the defendant 
responsible beyond the legal measure. 

In Marely v. Shults, 29 N. Y. 346, the court, per 
Denio, J., held that a witness could’ not be allowed to 
state his opinion of the amount of damages. That was 
in an action for damages for raising a dam so us to 
overflow the plaintiff's house. The learned judge said 
the witness could describe the character of the over- 
flow and its effect, and then it would be forthe jury to 
estimate the damages; that what was offered, was in 





substance an opinion as to the amount of the damages 
which the plaintiff had sustained by the wrongful act 
of the defendant. 

This court in Green v. Plank, 48 N. Y. 669, in 
an action of replevin for a canal boat, reversed a judg. 
ment for the plaintiff where the witness had been asked 
to state the damages for taking and witkholding the 
boat during the time the defendant hadit. In Fergy. 
son v. Hubbell, supra, which was an action for dam- 
ages for a fire claimed to have been negligently set, 
from which the plaintif? sustained damage to his land, 
a farmer was called as a witness for defendant, and 
asked the question, ‘‘ What do you say as to whether 
it was a proper time or not to burn a fallow?’’ The 
testimony was said to have been erroneously admit- 
ted. In Van Wycklen v. City of Brooklyn, 118 N. Y,. 
424, the question of the admissibility of expert eyi- 
dence is discussed, and held to beallowable only when 
from the nature of the case, the facts cannot be stated 
or described to the jury in such a manner as to enable 
them to form a correct judgment thereon, and no bet- 
ter evidence than such opinion is attainable. In 
Avery v. Railroad Co., 121 N. Y. 31, which was an ae- 
tion for damages on account of the violation of acove- 
nant to keepa proper opening from the defendant's 
depot yard opposite the plaintifi’s hotel, the plaintiff 
was asked this question: ‘‘ Do you know what the ren- 
tal value of your Continental property, real and per- 
sonal, would have been between the 10th day of Sep- 
tember, J881, and the 28th day of January, 1884, if 
there had been a sufficient Opening kept and main- 
tained by the defendant opposite your hotel for the 
convenient access of passengers and their baggage to 
and from the twenty-foot strip of land lying south 
of the hotel?” This evidence was held to be im- 
proper. Judge Gray, in deliveiing the opinion of this 
court, said: “The witness should not have been per- 
mitted togive his opinion upon that head. His testi- 
mony should have been confined to stating facts. He 
might have described the condition of his property. 
He could have given evidence of what the defendant 
did to or upon the land over which he claimed to pos- 
sess rights. He could have stated what his business 
was, aud what it amounted to, at times prior and sub- 
sequent to any change in the situation and circum- 
stances surrounding its conduct; and it would then be 
forthe jury to draw the conclusions from the facts 
stated as to whether plaintiff had been injured by the 
defendant, and what amount of damages he should 
recover.” In Norman v. Wells, 17 Wend. 136, it was 
held by the old Supreme Court that the amount of in- 
demnity, when it is not capable of being reached by 
computation, is always a question forthe jury. It was 
stated, that if there be any rule without exception, it 
is this; and the court was unable to find any instance 
where the opinion of a witness has been received upon 
that particular question. The action was on covenant 
for damages to the plaintiff by the erection of another 
mill on the same stream with plaintiff's mill, and a 
witness was asked the damages which in his opinion 
the plaintiff had sustained by reason of the erection of 
such mill. The question was allowed at Circuit, and 
a new trial was granted for the error in allowing it. 

The learned counsel for the plaintiff has cited a »num- 
ber of cases on his side, which he claims are authori- 
ties for the question put to the witness herein. The 
briefs uf both counsel exhibit untiring industry and 
research, and all the cases that have been decided in- 
volving qnestions of this nature, both in this and other 
States, would seem to have been found and cited on 
the one brief or the other. It is impossible to notice 
them all, and I shall not make the attempt. Special 
reliance seems to have been placed by the learned 
counsel for the plaintiff upon the cases I now refer to. 
In Clark v. Baird, 9 N. Y. 183, the point decided was 
that the opinions of a witness acquainted with real es- 
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tate, the value of which was in dispute, were compe- 
tent upon the question of such value. It was an ac- 
tion on the case by the purchaser of a tavern stand 
against his vendor for fraudulently misrepresenting 
the boundaries of the land. A witness for the plain- 
tiff testified that he had examined the tavern stand 
with a view of buying it, and that “it was worth 
$1,000 if itextended to the race and trees. The strip 
taken off would reduce it one-fourth.” This testimony 
was objected to on the ground that the amount of 
damage could not be ascertained by the opinion of the 
witness. The objection was overruled and the defend- 
ant excepted. Part of the alleged fraud consisted of 
the statement that thetavern stand extended to the 
race aud trees. The plaintiff claimed that as matter 
of fact it did not extend so far. The learned judge in 
the course of his opinion said that the witness had in 
substance stated the value of the stand, including all 
the land it was represented to include, and also, in 
contrast with that statement, and as bearing upon the 
question of damages, had further stated the value of 
the stand excluding that part which, as the plaintiff 
contended, did not pass by the defendant’s convey- 
ance to the plaintiff by reason of his want of title. I 
do not see that the case affords any countenance for 
the claim of the plaintiff herein. The witness simply 
stated the value of the tavern as it stood, estimating 
that a certain amount of ground in plain view was at- 
tached to the stand, and then stated what in his opin- 
jon was the value of the land with that particular 
piece of land not included. Within any rule regard- 
ing the opinions of experts, we think this evidence 
admissible. 

In Railroad Co. v. Budlong, 10 How. Pr. 289, 
which was a proceeding by plaintiff to take, defend- 
ant’s property by the right of eminent domain, the 
opinion of the General Term of the Supreme Court 
was delivered by Judge Seldenin 1854. It contains ex- 
pressions which favor the views contended for here by 
plaintiff's counsel, and it includes all that can be said 
infavor of the admission of this kind of evidence. 
The opinion has not been followed by the courts of 
this State, and many subsequent decisions of this 
court, some of which have already been cited, are at 
war with the doctrines announced by Mr. Justice Sel- 
den. The case cannot be regarded as authority in this 
State at the present time. See also Harpending v. 
Shoemaker, 37 Barb. 270; Simons v. Monier, 29 id. 419. 
In Hine v. Railroad Co., 36 Hun, 293, which was an 
action brought to recover damages for the obstruction 
of light, air and access to the plaintiff's premises by 
reason of the construction of the defendant’s road, a 
real-estate broker was called on the part of the de- 
fendant, who, after stating that he was familiar with 
the premises in question, was asked this question: 
“What has been the effect, in your opinion, of the 
elevated railroad upon the value of the property, so 
far as the items of light, air and access are concerned ?”’ 
Upon the plaintiff's objection the question was exclu- 
ded, and the court held that this was error. The court, 
in the course of the opinion, which was delivered by 
Davis, P. J., said that “the answer to the question 
should have been received. The witness was an ex- 
pert, and that fact was sufficiently shown to entitle 
him to express an opinion on the subject. The opin- 
ion called for related to the precise question of dam- 
ages, which, as will be seen, the court submitted to 
the jury, and there is no reason why the opinions of 
experts are not admissible upon those questions.’’ No 
case is cited in the opinion, and what I have quoted is 
all the learned judge said in regard to the admissibil- 
ity of evidence of this kind. The case is not in har- 
mony with the cases in this court, and should not be 
followed. The evidence is open to all the objections 
spoken of, in that it puts the witness in the place of the 
court and jury, and is only his opinion upon the very 








point to bedecided by them. In Kenkele v. Railway 
Co. (Sup.), 8N. Y. Supp. 707, an action similar to the 
one at bar, and where, as here, the defendant had 
neglected to take proceedings to condemn the prop- 
erty of the plaintiff, the General Term of New York 
held that the measure of damages was the difference 
at the time of the trial between the value of the prop- 
erty to which the easements were appurtenant, with 
the easements, and its value without them. The man- 
ner of proving such difference was not discussed. Mr. 
Justice Van Brunt, in the course of his opinion in that 
case, after stating what he regarded the true rule of 
damages to be, said: ‘‘ We do not think that the Court 
of Appeals has as yet condemnedtherule. Uutil they 
do, justice seems to require that it should be fol- 
lowed.” It is stated as one of the grounds fora motion 
for a new trial in that case that incompetent evidence 
upon the subject of damages had been given, but it does 
not appear what that incompetent evidence was. The 
learned judge said: ‘‘ The evidence as to the value of 
these easements is necessarily, from the very nature 
of the case, somewhat conjectural, and stringent and 
strict rules are not to be applied where they would de- 
prive the owner of all proof of damage, as we are deal- 
ing with the damage done by a trespasser; and while 
damages should be proven with reasonable certainty, 
the rights and interests of the owner of these ease- 
ments should not be sacrificed.’’ That is undoubtedly 
true. Continuing, the learned judge said: ‘‘ What 
more certain evidence of the value of these easements 
can be given than by proof of what the property to 
which they are appurtenant would now be worth with 
the easements, aud what it is worth without these 
easements?’’ Evidence as to what the value of the 
property would be with the easements alluded to, un- 
affected by defendant's acts, is proper. No dispute 
arises on that point. The controversy arises when the 
fact of that value is to be sworn to as an opinion by a 
so-called ‘‘expert,” and which opinion, speculative 
and uncertain as it must be, is directed to the very 
point which the jury is to determine. Evidence upon 
the subject of this speculative value—a value which in 
fact does notand cannot exist—should be confined to 
those facts which the courts shall hold to be material 
for a fair and intelligent judgment; and then the in- 
ferences to be deduced from them may be drawn just 
as well by the jury as by the expert, and in all proba- 
bility much more fairly. This case is one where the 
facts which form the basis of opinion can be specified, 
and should be stated, and the inference to be drawn 
from those facts should be drawn by the court or by 
the jury. 

A suflicieut number of cases have been cited on both 
sides, I think, to place fairly before us the different 
reasons for the different views which would exclude or 
permit evidence of this nature to be laid before a jury. 
There can be no doubt, as [ have already observed, 
that the great weight of authority both in the Supreme 
Court and in this court is against the introduction of 
this evidence; and indeed there is no reason why it 
should beintroduced. Expert evidence of the value of 
real estate is proper, and in many cases essential. The 
present value of the property of the plaintiff can be 
proved by expert evidence—both the value of the fee 
and the rental value. Both classes of value could also 
be proved by expert evidence,as of a time immedi- 
ately prior to the building of this road. They are facts 
which now exist, or which once existed; and if the 
expert have knowledge of them, he should be permitted 
tostate it. Asto what the value would have been un- 
der wholly different ciroumstances, he knows and can 
know nothing, but must form an opinion wholly specu- 
lative in its nature, which opinion must be based upon 
data perfectly easy for him to state, and from which, 
when once stated, an ordinarily intelligent jury can 
draw as just and fair an inference of a possible value 
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as could the expert. And that very inference must in 
some way be drawn by the jury, for it is the question 
it is called upon to decide. The opinion of the expert, 
if of the least value, would have to be based upon an 
intelligent consideration and knowledge of the value 
of other property as nearly as may be similarly situ- 
ated, in about the same quarter of the town, and un- 
der nearly the same circumstances, but without the 
presence of arailroad of the nature of the defendants’ 
in front of the property. All this information he 
could easily impart to the jury. Proof might be made 
of the filling up of the side streets along the lines of 
this railroad, and of the incoming of a large popula- 
tion; the erection of buildings somewhat similar to 
plaintiff's, and their rental and fee value; and finally 
a@ general statement of the condition and value of 
property in the neighborhood of that in question 
could be proved. All these facts would be of service 
in determining the question to be submitted to the 
jury. When they are all stated, and past and present 
values proved, the jury or the court will then be as 
fully competent to draw the inference which it is its 
peculiar province and duty to draw as theexpert. This 
special question is one which all admit is to some ex 

tent and in all cases a matter of conjecture and specu- 
lation. How much theappreciation of property is itself 
due to the erection of the road, and the consequent 
filling up of the neighborhood opened by it,and whether 
the‘property without the construction of the road would 
ever have become as valuable as it is, are questions 
which, when these various duta have been given, can 
be speculated upon as well by the judicial tribunal as 
by the hired expert. It is none the less conjecture and 
speculation because the expert is willing to swear to 
his opinion. He comes on the stand to swear in favor 
of the party calling him, andit may be said he always 
justifies by his works the faith that has been placed in 
him. ‘This case is a good illustration of what may be 
almost termed the wholly worthless character, for any 
judicial purpose, of the testimony on both sides upon 
this one point, as to what would be the value of this 
property if this railroad had not been built. The ex- 
perts on the part of the plaintiff guessed that it would 
have been $30,000 more valuable, while those on the 
part of the appellant (equally intelligent, it would 

seem, and equally honest) thought that the value of 
the property would have been less if the railroad had 

not been built. The court is not in the least aided by 
these various guesses of these hired experts. If the 
facts upon which these gentlemen based their guesses 
are placed before the court, more exact justice will in 
my judgment be the result if their speculations be ex- 
cluded, and all speculation as to the damage sustained 

by a plaintiff be confined to the court, and drawn en- 
tirely from the evidence in the case. 

It is claimed however on the part of the plaintiff, 
that even if this question were objectionable, yet the 
fault was cured by the questions put by the court, in 
response to which the witness said that the four houses 
fronting on Third avenue were worth $80,000, and 
would have been worth $110,000 if this structure and 
road were not there. If the objection were only to 
the form of the question, that which was made use of 
by the court would probably have cured the difficulty. 
But it is no objection to form that [ have been dis- 
cussing. The objection is to the substance of permit- 
ting the witness to state what in his opinion would 
have been the value of this property at this time in 
case the railroad bad not been built and operated. 
This objection was not cured by the alteration of the 
form of the question. It is also claimed that there 
was sufficient evidence, excluding entirely the evi- 
dence of experts under the ruling of the court, upon 
which this judgment may be sustained. There is 
some other evidence in the case, but what would have 








been the result if all this objectionable evidence were 








eliminated it is impossible for this court to determine, 
We went to the very extreme limit in upholding the 
judgment in the McGeun Case, but there the evidence 
was much more minute, and the objectionable evidence 
seemed to have been objected to on grounds other thay 
itsabsolute incompetence. We thought that it was 
doubtful whether the objection specifically and point. 
edly raised the question. The objection in this caseig 
not only that it was incompetent, but the question was 
objected to ou the ground that it was for the court 
alone, and not for the witness, to determine the 
amount of damage. We think the objection wag 
sufficiently exact to raise the question that has been 
discussed here. 

Lastly, it is alleged on the part of the plaintift, that 
even assuming error, it is not prejudicial to the de 
fendant, because the defendant is not bound to ayail 
itself of the privilege granted it by taking a deed of 
the easement from the plaintiff upon the payment of 
the amount of the damages found by the court, but 
may submit to the injunction, and in the meantime 
take proceedings to condemn the property. We do 
not think this contention can avail the plaintiff. The 
inquiry into the fee value of the plaintiffs property is 
predicated upon the idea that the defendant is to take 
the property at the value found in order to escape the 
injunction which would otherwise issue, and indeed it 
would seem that the defendant would have not much 
choice in the matter, and that it would be substantially 
bound by the judgment to take the property at the 
value found by the court or jury. It is idle to talk 
about a company situated like this corporation ‘sub- 
mitting toan injunction, and ceasing to operate its 
road through the avenue for a single day. It might be 
questionable whether there would be the slightest jus- 
tification for such stoppage, founded upon any allega- 
tion that the amount of damages found by the court 
was too great. Atany rate, the question was tried by 
both sides for the purpose of determining what the 
amount of damages really was, and the defendant has 
the right under the circumstances, where the investi- 
gation of such question was proper and material, to 
claim that it sbould be made upon competent and 
legal evidence; and where improper evidence is ad- 
mitted to its damage, it has the right to ask the court 
for relief. 

Our conclusion is that for the error in the admission 
of this evidence the judgment should be reversed and 
a vew trial granted, costs to abide the event. 


ANDREws, EARL, Frncu and O’BRIEN, JJ., concur. 


Gray, J. (dissenting). The errors presented by this 
record, and upon which the appellants insist as requir- 
ing the reversal of the judgments below, consist in the 
admission by the trial court of certain evidence ad- 
duced by plaintiff to show that the maintenance and 
operation by defendants of the elevated railroad were 
damaging to his property rights. Witnesses were called 
who were qualified to speak from business experience, 
from familiarity with the values of real property in 
the city of New York, and who professed to be skilled 
by reason of an especial study of the general effect 
upon abutting properties of the elevated railroads, and 
the exceptions arose upon the admission of their opin- 
ions inanswer to the following questions: ‘*'To what 
extent, in your judgment, is the value of that prop- 
erty damaged, if atall, by the presence of the struc- 
ture and the running of the trains?” ‘“* What do you 
estimate the rental value of the property to be, the 
railroad not being there?”’ ‘To what extent, inyour 
judgment, if atall, is the selling and rental value of 
this property * * * diminished by the presence on 
Third aven ue of the elevated road, and the operation 
of the passing trains?’’ To these questions the de- 
fendants interposed objections on several grounds, 
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the only one of which material here is that of the com- 
petency of such evidence; but the trial court never- 
theless permitted the witnesses toanswer. The ques- 
tion, which is thus brought prominently before us for 
decision is, only comparatively speaking, novel; but 
jtassumes very great importance, because not orly 
are the principles of evidence involved, but as we are 
informed, a great number of decisions in the courts 
below, and many recoveries, rest upon the theory that 
the admission of such evidence is necessary and proper 
in such cases. If we shall say that it is inadmissible, 
it must be because it isdeemed contrary to the princi- 
plesunderlying the law of evidence and to settled 
rules. The point which is mainly made against the 
competency of such evidence is that it calls for the 
conclusions of the witness upon a matter which the 
court or juryshould alone determine, and hence in- 
yades their province. It is alsosuggested that to allow 
ofsuch evidence is to permit speculation to supply 
proof. If the proposition were wholly true, it might 
be difficult to sustain the right of the plaintiff to sub- 
mit hiscase to the jury upon such proof. Butit seems 
to me that the argument against this species of proof 
is inapplicable to cases of this character, where evi- 
dence as to the damage suffered by the abutting land- 
owner cannot always be furnished by exact data 
orin statements of facts, and where, to an intelligent 
judgment upon the issue, expressions of opinions seem 
sonecessary. Noris it true that the evidence is for- 
bidden by established rules, whether we cunsider that 
question upon its truth or upon the principles of the 
lawof evidence. These principles cannot be embodied 
in rigid and lifeless formulas which deny adaptation to 
new conditions in human affairs. They admit of expan- 
sion and of frequent exception whenever it is needed 
inorder to demonstrate the truth. A different view of 
the law of evidence might be extremely subversive of 
justice. Thelaw of evidence, as a system, is based 
both upon principles and upon rules which, when not 
prescribed in statutes, arise out of precedentsin de- 
cided cases. The rule is anexposition of the princi- 
ple, but it is based upon judicial experience in the in- 
vestigation of controversies by means of testimony, 
and is necessarily influenced by what may be the ex- 
isting condition of things. It is well, though some- 
what elementary, to observe that in the application of 
the principles of the law of evidence to the investiga- 
tion of the truth, in a controversy over an alleged mat- 
ter of fact, the aim is to confine the proofs only within 
the bounds of what iscompetentand satisfactory evi- 
dence; and that by competent evidence is meant such 
asthe nature of the thing to be proved requires, and 
that by satisfactory evidence is meant such as shall 
suffice to satisfy the unprejudiced mind. 1 Greenl. 
Ev.,§1. Ifsome rule of evidence is alleged to mili- 
tate against the competency of the species of proof of- 
fered, I suppose that it should comply with two condi- 
tions to satisfy the mind as to its force. It should ap- 
pear that it was established upon a sufficient prece- 
dent, fitting the case, and that the nature of the thing 
to be proved did not require any exception to or mod- 
ification of the supposed rule. In this case the matter 
of fact, the truth of which is the subject of judicial in- 
vestigation, is whether the maintenance by the de- 
fendants of an elevated railroad structure, and the 
operation of its trains upon the street in front of the 
Plaintiff's premises, have caused any damage to him by 
which the value of his property rights bas been im- 
paired. The controversy is over that fact and the 
question of the damage. Such a condition of things in 
the street is a new use, and affects certain rights in 
and over the street, which are considered as appurte- 
nant to the abutting lands. It constitutes a taking of 
the easements, which the property-holder is legally or 
beneficially entitled to; and if he can establish that 
the acts of the defendants have caused damage to him 





by depreciating the value which his estate in the abut- 
ting land would otherwise have, he is entitled to re- 
cover from them, as trespassers, damages to the ex- 
tent of the injuries suffered by hisestate. It is very 
plain that the value of these easements cannot be ar- 
rived at by exact proof. Judge Van Brunt, in deliv- 
ering the opinion of the General Term of the Supreme 
Court in Kenkele v. Railway Co., 8 N. Y. Supp. 707, 
well said: ‘* How are we to arrive at the value of these 
easements taken by the defendants? To the plaintifis 
they are of no value except because of the enhanced 
value which they give to the property they own front- 
ing upon the streets. By themselves they are worth- 
less—have no intrinsic value.’”” Hence he reasoned 
that the more certain evidence of their value was in 
proving what the property would be worth with the 
appurtenant easements, and what without them. I 
think that reflection, and a careful consideration of 
the real bearings of the evidence and of the circum- 
stances of the case, must induce the conviction that the 
evidence does not usurp the province of the court or 
jury, and that there are ample and cogent reasons for 
its admission. 

The admissibility of opinions as proof of the market- 
able condition and value of property, where it is not 
practicable to give more definite knowledge, has been 
long settled, and hasformed one of the admitted ex- 
ceptions to the rule which excludes the opinions of 
witnesses as evidence. 1 Green). Ev., §440a; Clark v. 
Baird, 9 N. Y. 183; Robertson v. Knapp, 35 id. 91. The 
ground of the exception is not because the persons 
who give such opinion evidence are superior in scien- 
tific capacity or attainments, but because they are 
shown to have a knowledge of such matters which 
jurors have not, and the value of property is actually a 
mere matter of opinion. If then expert or skilled evi- 
dence is admissible to prove generally the value of 
real property, why should it be deemed inadmissible 
to prove its value under different circumstances; that 
is to say, not only what is its value as at present cir- 
cumstanced, but what would be its value if circum- 
stanced differently, and under ordinary conditions of 
street uses? And why isan opinion not proper as to 
the extent of the damage, ifany, to the value of the 
land, as being often the best attainable evidence? The 
mere objection of incompetency is no longer available 
to exclude opinion evidence, because upon the fact in 
controversy, ina case where more definite knowledge 
is not to be had. There is the strongest reason for ad- 
mitting the opinions of witnesses to prove the extent 
of damage sustained by reason of the defendants’ acts 
in the circumstances and necessities of the case. With- 
out the aid of the opinions of persons experienced in 
the subject of real estate values in a metropolitan cen- 
ter like New York, it would be rarely, if ever, possi- 
ble for the plaintiff to make a satisfactory or sufficient 
case for an intelligent judgment by courts or jurors, 
The values of real estate are fixed by and depend upon 
many considerations. The factors of value, in the 
particular locality, in the character of the neighbor- 
hood, and inthe tendencies of trade or of residence, 
are indefinite, and are not matters of common knowl- 
edge. A new and different use of the street may affect 
the growth in value of a city lot favorably or adversely, 
but as to which way and to what extent is a matter 
largely of opinion, based upon study and experience, 
and not of exact knowledge from definite facts. It is 
not a matter requiring any particular intellectual at- 
tainments to understand, but it involves an acquaint- 
ance with affairs and the possession of knowledge ac- 
quired through habits of observation and business, 
which must be essentially peculiar, and it would be 
stretching presumption rather far toassume that the 
knowledge is common to all persons. In the growth 
of acity and the increase of its business and wealth 
are causes for a steady enhancement of its real estate 
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values, though its direction may be erratic and inca- 
pable of being foreseen. That the value of the plain- 
tiffs property upon the Third avenue might be greater 
to-day than it was before the defendants built their 
railroad structure, if the street remained in its earlier 
condition, isa possible if not a natural assumption. 
But it isa fact incapable of definite knowledge, and 
plainly, as it seems to me, best ascertainable through 
the opinions of persons whose familiarity with the 
neighborhood and habits of business observation in 
such respects could qualify them to speak to the issue. 
The question before usis not like that of a trespass 
once committed upon property rights, where the value 
before the trespass and the value after its commission 
might sufficiently express the facts, from which jurors 
could deduce conclusions as to any damage. Here 
the continuing trespass upon and the deprivation of 
appurtenant property rights introduce an element the 
aggravation of which is to be considered in connection 
with possible general benefits conferred, and in rela- 
tion to municipal growth under normal or usual con- 
ditions. Whether the elevated railroad enhanced the 
values of the abutting property over what they would 
have become in its absence isa fact which is best and 
most intelligently determined from competent opin- 
ions. 

An early and leading case in the reports of the de- 
cisions of this court is Clark v. Baird, 9 N. Y. 183, 
which was an action on the case for fraud in misrepre- 
senting the boundaries of property sold by defendant. 
The premises consisted of a tavern stand, and the rep- 
resentation made was that they extended to a certain 
mill-race and tree. A witness who had examined the 
property with a view to purchase was permitted, un- 
der objection, to testify that **it was worth $1,000 if it 
extended tothe race and trees. The strip taken off 
would reduce it one-fourth.’’ This testimony was ob- 
jected to upon the ground that the amount of dam- 
age cannot be ascertained by the opinion of the wit- 
ness. The opinion of the court was delivered by Judge 
A. 8. Johnson, a most learned and able jurist, and was 
directed to the discussion and elaboration of the ques- 
tion of the competency of opinions upon such a ques- 
tion. This is clear from an observation of the judge, 
who said: “*The evidence was pointed solely to the 
question of damages, and the objection was undoubt- 
edly understood by the court to relate to the compe- 
tency of opinion upon the question of value.”” Many 
cases in this and other States were considered, and 
with such particularity as to render it quite unneces- 
sary to repeat the labor here. The propriety of the 
evidence objected to was sustained upon the ground 
of necessity and of superior convenience. The opin- 
ion summed up a general discussion in this wise: 
“Upon this ground [ié. e., of necessity], as well as upon 
that of superior convenience and the constant recep- 
tion of such testimony upon trials without objection 
—a tacit but strong proof of its propriety—it must be 
deemed established that upon a question of value the 
opinion of a witness who has seen the thing in ques- 
tion, and is acquainted with the value of similar things, 
is not incompetent to be submitted to a jury.”’ In 
Robertson v. Knapp, 35 N. Y., at page 938, Clark v. 
Baird is referred to with approval as authority for the 
rule that opinions are admissible ‘‘as to the value of 
property in cases where the value was properly the 
subject of inquiry.” The point of the objection in 
Clark v. Baird is precisely the same in principle, if not 
in its facts, as the one now presented. In the early 
case of Railroad Co. v. Budlong, 10 How. Pr. 289 
(which was decided in 1854, a year later than Clark v. 
Baird), the opinion of a witness was held competent 
to show what would be the injury to the appellant’s 
farm arising from the construction of the railroad, 
and what would be its diminution in value from the 
same cause. The General Term of the Supreme Court, 








at which the case was decided, was composed of Jus. 
tices Selden, Welles and Johnson, and the opinion wag 
delivered by Justice Selden. The evidence was held 
admissible upon the ground that unless questions in. 
volved a subject, knowledge of which is presumed to 
be alike common to all men, skilled opinions were 
proper. The authority of these cases has sufficed for 
the views of courts in other States, though it must be 
admitted that judges have not uniformly agreed. 
Some of these cases are cited in the respondent's 
brief; but extended reference to them seems unneces- 
sary. The proposition must commend itself upon ob- 
vious grounds of necessity and of right, as well as be- 
cause it is sanctioned by authority in the courts of this 
State. But I may refer to some cases in the Supreme 
Court of Massachusetts, where the question has been 
pertinently discussed. In Shattuck v. Railroad Co.,6 
Allen, 115, where lands were taken for a railroad, tes- 
timony as to the amount of damage done to the peti- 
tioner’s estate was allowed upon the theory that 
where the amount of damage done to property is in 
controversy, opinions by persons acquainted with the 
value of the property may begiven. It was there ob- 
served that “as value rests merely in opinion, this ex- 
ception to the general rule that witnesses must be con- 
fined to facts, and cannot give opinions, is founded in 
necessity and obvious propriety;’’ and the opinion 
cites Clark v. Baird, supra. In Swan v. County of 
Middlesex, 101 Mass. 173, where land was taken for 
widening a street, the admission of such opinions was 
justified upon like reasoning and *‘ rather from neces- 
sity, upon the ground that they depend upon knowl- 
edge which any one may acquire, but which the jury 
may not have, and that they are the most satisfactory 
and often the very best attainable evidence of the fact 
to be proved.” It was there said: ‘The witnesses, 
being competent to testify to the value of the land af- 
fected before and after the alteration of the highway, 
might testify to the simple question of arithmetic, 
which of those two values was the greater; in other 
words, whether the petitioner's estate was benefited 
orinjured.”” And see Sexton v. North Bridgewater, 116 
Mass. 200. 

The decisions in our own State, which I have men. 
tioned, have been relied upon by several text-writers. 
See Lawson Exp. Ev. 451; and Rogers Exp. Test., 
§152; and also Whart. Ev., § 450. In Rogers’ work it 
is remarked: ‘* That there is no such inherent distine- 
tion between questions of value and questions of dam- 
ages, if from the latter is excluded all idea of any legal 
rule or measure of damages, as brings the one witbin 
and the other without the province of the opinion of 
witnesses.’’ And in Wharton’s work it is remarked, 
with respect to the facts upon which a witness bases 
his opinion as to the depreciation in value, that ‘‘when, 
as is often the case, these facts can be best expressed 
by the damage they cause, then this damage and its 
extent may be testified to by witnesses.’’ The follow- 
ing authorities are in point, and may be referred to in 
connection with this discussion: Snow v. Lailroad Co., 
65 Me. 230, 231; Railroad Co. v. Henry, 79 lil., at page 
294; /mprovement Co. v. Sussaman, 67 Penn. St. 415; 
Snyder v. Railroad Co., 25 Wis. 66, 70; Lehmicke v. 
Ruilroad Co., 19 Minn. 464. 

As against the weight of authority in the cases of 
Clark v. Baird, supra, and Railroad Co. v. Budlong, 
supra, I find no case since in this court which compels 
a different view. Van Deusen v. Young, 29N. Y.9, 
wus an action of trespass for damages caused by cut- 
ting down and taking away trees from land, and a wit- 
ness was asked, ‘‘ Would the farm be worth more or 
less with the timber cut off?’’ The impropriety of this 
question was deemed to exist in its being irrelevant to 
the issue, and as calling for a epeculative opinion. 
Clearly this is not authority for the case at bar. Judge 
Mullin, who delivered an opinion in the case, in dis- 
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cussing the competency of opinion evidence as to 
value, most pertinently says: ‘‘There are cases in 
which it is necessary to put to the witness the very 
question, how much damages the plaintiff has sus- 
tained by reason of the act or neglect of the defendant. 
These are cases in which no data can be given which 
could enable a jury to arrive at the measure of dam- 
ages, because the amount of the damage is known and 
can be properly appreciated and measured only by 
persons of skill in the business or matter to which the 
damage in the case relates. Fora full and accurateex- 
amination of the cases on the question, see Clark v. 
Baird, 9N. Y. 183." Marely v. Shults, 29 id. 356, was 
an action for damages for the overflowing of the plain- 
tiff's land froma mill-dam; and a question discussed 
related to the offer to ask the plaintiff ‘bimself a wit- 
ness) what the value of the use of the house was per 
annum before the raising of the dam. This was 
deemed objectionable because the value of the rent 
was not important, “‘except argumentatively.” It 
was remarked however that “if the house had been 
kept for renting, and something in the nature of 
a market price for the use could have been proved, 
itmight have been competent.”’ Teerpenning v. In- 
surance Co., 43 N. Y. 279, was an action on a policy of 
insurance for the lossof goods by fire, and cannot be 
deemed to be, either in fact or in principle, controll- 
ing. Clark v. Baird is there cited with this observa- 
tion: “That upon questions of value the opinions of 
witnesses are admissible, but with the qualification 
that the witnesses must have peculiar knowledge of 
the article in question and its value.’’ 

Ido not think other authorities cited from the de- 
cisions of this court cal) for discussion, until we come 
to the recent cases of McGean v. Railway Co., 117 
N. Y. 223, and of Avery v. Railroad Co, 121 id. 31. The 
first of these cases might be deemed, upon a cursory 
consideration, decisive of a contrary view. The de- 
cision of that case however did not turn nor depend 
upon the point as to the competency of the evidenceas 
to value, nor was the question altogether the same as 
in the present case. There was no discussion by coun- 
sel of the point, except in the brief of the appellant's 
counsel, and the case of Clark v. Baird was not alluded 
toat all. The case was affirmed upon other considera- 
tions, and as our decision did not involve any neces- 
sary determination as to the principle of evidence in 
question, there is no valid or just reason why we 
should be limited in our present discussion by the 
McGean Case, especially when the point becomes im- 
portant and the determination of the question essen- 
tial. Inthe other case of Avery v. Railroad Co. the 
plaintiff was a witness, and he was asked this ques- 
tion: ‘Do you know what the rental value of your 
property, real and personal, would have been between 
the 10th day of September, 1881, and the 28th day of 
January, 1884, if there had been a sufficient opening 
kept and maintained by the defendant opposite to your 
hotel for the convenient access of p gers and their 
baggage to and from the twenty-foot strip of land lying 
south of the hotel?”’ The propriety of such a ques- 
tion was denied upon several grounds. It was held 
that the witness had not been shown to be qualified to 
give such an opinion, and that the question assumed 
the insufficiency of the opening. It was said that it 
was an attempt ‘‘to prove through the witness that he 
was prejudiced by the existing condition of things as 
to the opening in the fence, and under the guise of 
giving his knowledge, to elicit his opinion that the 
value of his business to him would have been greater 
ifsomething different in the way of an opening had 
been maintained.’’ Therefore, and on the strength of 
authorities mentioned in the opinion, the question was 
condemned as usurping the province of the jury. 
There was no question or discussion as to the compe- 
tency of expert evidence, or as to opinions of persons 








possessing a knowledge of asubject which in its nature 
is peculiar, and cannvt be assumed to be common to 
all. The plaintiff was conducting a hotel and restau- 
rant business, and was a lessee of the premises. 
Whether his business was injured or not was the sub- 
ject of definite knowledge, and capable of being testi- 
fied to by exact data. The present casetherefore dif- 
fers in its facts, as in its principles, from the cases 
relied upon, and is only appositely met by the authori- 
ties of Clark v. Baird, supra, and Railroad Co. v. Bud- 
long, swpra. Here we have a new structure in the 
streets, which was a perversion of a street use, and 
which the Legislature could not authorize or sanction 
without providing for compensation to the abutting 
property-owner for the value of the appurtenant ease- 
ments appropriated, if shown to have a value to bim 
greater than any particular benefit conferred upon his 
estate by the presence of the structure. How in the 
nature of things is such a matter susceptible of ex- 
act proof by facts? Is not theeffect upon the plain- 
tiffs estate from the presence of the defendant’s struc- 
ture and its operation of trains, and any damage sus- 
tained thereby, best shown by receiving in evidence 
the opinions of those persons who, by reason of expe- 
rience, observation and familiarity with the various 
and more or less inexact and indefinite causes which 
operate upon real estate values, are skilled or expert 
upon the subject? Howcan the value of the property, 
if enjoyed in a usual manner and if subjected to ordi- 
nary street uses, be ascertained except by way of such 
evidence? Thereis no application of any new princi- 
ple of evidence. Clark v. Baird is sufficient authority 
for the reception of opinions in evidence upon ques- 
tions of valueanddamage. But there is, in a changed 
and new condition of things, a new reason for the ad- 
mission of expert opinions as to the extent of damage 
sustained by an abutting land-owner from the pres- 
ence of these elevated railroads. This court has de- 
cided that their structures destroyed the ordinary 
uses for which a street was intended, and appropriated 
certain easements of the abutting property-owners, 
wherefore they should make compensation in damages 
for any injury which may be proved to have been suf- 
fered. Is not that injury, under the extraordinary 
circumstances of the case, more intelligently proved 
through the opinions of persons shown to be com- 
petent toexpress such opinions? The witness’ evi- 
dence does not conclude the court or jury, and it is 
still left to them to decide, with the aid of such skilled 
opinions, as tothe measure and amount of damages 
which should be awarded by way of compensation. 
And if the witness is asked for his opinion as to the 
extent to which the plaintiff's estate has been dam- 
aged, it seems an overrefinement of argument to deny 
the propriety of allowing him tostate the result of a 
mere subtraction of the values assigned to the prem- 
ises with and without the structure. The judgment of 
the court or of jurors is not limited to the opinions 
given, but is formed from the consideration they may 
give to the evidence, and is simply aided by the infor- 
mation they may have derived from the skilled opin- 
ions in the case. 

Upon the grounds of superior convenience, of neces- 
sity and of an obvious propriety, and if we would have 
intelligent and just decisions of such issues, I think the 
evidence objected to is admissible in such cases, and 
therefore that the judgment below should not be re- 
versed for the errors alleged. 


Roger, C. J., concurs. 
——_e__—— 


We feel for the Tribune when its printers spoil its 
good things. It said that it is inexcusable to calla 
man a liar—“ how much prettier and more polite, as 
well as more sebolarly, to eall him * Thendax!'”’ 
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SHIP—CHARTER-PARTY—CESSER CLAUSE 
—BILL OF LADING—DEMURRAGE—DELAY 
CAUSED BY STRIKES—LIABILITY OF 
CONSIGNEES OF CARGO. 


ENGLISH COURT OF APPEAL, JULY 30, 1891. 


Hick v. RopocaNnacui.* 


A charter-party provided that a vessel] therein named should 
proceed toa port in the Sea of Azof, end having there 
loaded a cargo of wheat should proceed toa port inthe 
United Kingdom to discharge; that the freighters’ lia- 
bility should cease when the cargo was shipped, the 
owner or his agent having an absolute lien on the cargo 
for freight, dead freight, demurrage and lighterage at the 
port of discharge, and that the 1885 bill of lading should 
be used under the charter and its conditions form part 
thereof. 

The master signed bills of lading in the form prescribed by 
the charter, but they contained no reference to the char- 
ter, nor any clause which would relieve the consignees of 
the cargo from loss to the ship occasioned by strikes, but 
it was jprovided that the goods were to be applied for 
within twenty-four hours of the ship's arrival, otherwise 
the master was to be at liberty to put into lighters or land 
the same at the risk and expense of the owners. 

The vessel arrived in London on the 14th August, and the 
discharge of the cargo proceeded from the 15th down to 
the 20th, when a strike occurred among the dock laborers. 
who were employed by the consignees of the cargo to 
discharge the vessel. In consequence of the strike the 
discharge of the vessel was not completed until the 18th 
September. The ship owner sued the freighters and the 
consignees of the cargo for demurrage and damages for 
the detention of the vessel. Held, not actionable. 


Sir Richard E. Webster (A.-G.) and Bucknill, Q. C. 
(Leck with them), for appellants. 


J. Gorell Barnes, Q. C., and Robson, for respond- 
ent. 


Linptey, L. J. This isan action arising out of the 
strike at the London docks in August and September, 
1889. The plaintiff is a ship-owner, and he has sued 
the defendants. for their wrongful detention of his 
ship. The defendants, Rodocanachi & Co., are sued 
on the charter-party, but by a clause in it their lia- 

- bility ceased on their loading a full and proper cargo 
of sufficient value to cover freight, dead freight and 
demurrage. This clause protected them, and judg- 
ment was given for them,and from that judgment 
there is no appeal. The other defendants, Raymond 
and Reid, are sued on the bills of lading as consignees 
of the cargo who have made default in unloading. 
Judgment has been given against them, and from that 
judgment they have appealed. By the charter-party 
the plaintiff's ship was to go to the Sea of Azof, there 
load acargo of wheat, and bring that cargo to London. 
Freight was to be paid on unloading and delivery of 
the cargo. Twelve running days (Sundays excepted) 
were allowed for loading and unloading, but not more 
than six for unloading, and there was provision for ten 
days’ demurrage over the lay days at four pence per 
ton. The bills of lading were in the form known as 
the “General Produce, Mediterranean, Black Sea and 
Baltic Steamer Bill of Lading, 1885.’’ Bills of lading 
in this form cohtain no reference to the charter-party, 
and contain no express limit of time within which the 
cargo isto be unloaded. They contain clauses which 
are relied upon as limiting the remedies of the ship- 
owner as against the consignees of the cargo even if 
they are in default in unloading. The questions 
raised by the appeal are therefore two, viz.: (1) Where 
the consignees in default in not unloading sooner than 
they did, and (2) assuming that they were, do the 


*9. C., 65 L. T. Rep. (N. S.) 300. 








clauses in question relieve them from liability to dam. 
ages? In order to determine these questions it is nee- 
essary to refer tothe terms of the bill of lading and to 
the events which happeued. The bill of lading is in the 
ordinary form, and there are one or two clauses which 
I willread. I need not read that which is common to 
all of them, but the clauses which are important are ag 
follows: ‘*The goods are to be applied for within 
twenty-four hours of ship’s arrival and reporting at 
the custom house, otherwise the master or agent isto 
be at liberty to put into lighters or land the same at 
the risk and expense of the owners of the goods. 
* * * The master or agent shall have alien on the 
goods for freight and payments made, if any, or lia- 
bilities incurred in respect of any charges stipulated 
herein to be borne by the owners of the goods.’’ I do 
not think that there is any thing else of importance. 
The events which happened were as follows: The ship 
arrived at Millwall on the 14th August, 1889, and the 
consignees duly demanded delivery of the cargo. On 
the 16th they sent barges to receive the cargo, and on 
that and the two following days the unloading pro- 
ceeded with due dispatch. On the 20th the dock la- 
borers struck; on the 25d the lightermen struck; on 
the 26th the strike became general, and it lasted until 
the 16th September. After that date the unloading 
proceeded with all due dispatch. Notwithstanding the 
strike, the ship’s crew were able and willing to do such 
part of the unloading as had to be performed by the 
ship-owner, and itis to be taken as proved that the 
plaintiff was in no default. It is also established that 
the defendants did all they could under the circum- 
stances, and that unless they are liable for the conse- 
quences of the strike, they were also in no default. 
Returning now to the two questions raised by the ap- 
pellants, it will be convenient to dispose of the second 
before considering the first, which is much the more 
difficult ofthe two. Assuming the consignees to be in 
default, it is contended by them that they are re- 
lieved from all obligation to pay damages occasioned 
by their default by reason of those clauses in the bill 
of lading which empower the master to put the cargo 
ashore at the risk of the owner, and which gave the 
master a lien on the cargo for all money payable by its 
owner to the owner of the ship. But these clausesare 
obviously inserted in the interest and for the benefit 
of the ship-owner, and theygive him an additional 
remedy for the recovery of what is duo to him, and 
not a remedy in substitution for any which he would 
have apart from these clauses. The master is under 
no obligation to land the goods and assert his lien in- 
stead of allowing the consignees to land them and leav- 
ing him to be sued for the payments he ought to make. 
The master is empowered to do this, but he is under 
no obligation to exercise the power. He is the person 
to decide whether he will exercise it or not. Moreover 
the right given to the master by the clause in question 
to land the goods is only conferred upon him in the 
event of the goods not being applied for within twenty- 
four hours of the ship’s arrival and reporting to the 
custom-house, but in this case the goods were applied 
for in the stipulated time. The event therefore in 
which the master had a right to land a cargo under 
this clause never happened. Upon these grounds it 18 
impossible to hold the defendants relieved from lia- 
bility by the clauses in question. This brings me to 
the first of the questions raised on the appeal, viz., the 
liability of the consignees for the delay caused by the 
strike. In order to determine this question it is nec- 
essary to ascertain exactly what obligation the con- 
signees of the cargo were under to the ship-owner with 
respect to the discharge of the cargo, and 1n particular 
with reference to the time within which the consignees 
were bound to accept delivery. It isthe duty of the 


consignee to take his goods from the master when he 
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loading being specified, the obligation of the defend- 

aunts to accept delivery was that which is implied by 

law, in other words, areasonable time. But this does 

not solve the difficulty. The questions still remain: 

What isa reasonable time? How is it to be ascer- 

tained? Is it to be ascertained with reference to what 
jsusual, and can be foreseen and provided for, or with 
reference to the events which actually happen, what- 
ever they may be? The defendants did all they could 
under the circumstances which happened. Werethey 
bound todo more? It might be naturally expected 

that those questions would by this time be clearly set- 
tled one way or the other by authority, but this is by 
no means the case. The leading decisions are difficult 
toreconcile, aud the opinions of eminent judges are 
byno means in accord. The view that a reasonable 
time means reasonable, having regard to the events 
which actually happen, is supported by considerable 
authority. For example, in Tuylor v. Great Northern 
Railway Company, L. R., 1 C. P. 385, it was held that 
arailway company, as a carrier of goods, was bound 
to deliver them in a reasonable time, but was not lia- 
ble for delay caused by a block on its line for which it 
was not responsible. ‘The block was occasioned by the 
breakdown of a train belonging to another company 
which had running powers over the defendants’ line. 
Erle, C. J., there said: ‘**‘ When, as in the present 
case, there is no express contract, there is an implied 
contract to deliver within a reasonable time, and that 
I take to mean a time within which the carrier can de- 
liver using all reasonable exertions.’”’ The other 
judges in that case took the same view. This was also 
the view taken both by the Court of Queen’s Bench 
and the Court of Exchequer Chamber in Ford v. Cotes- 
worth, 23 L. T. Rep. (N. S.) 165; L. R., 4 Q. B. 127; 5 id. 
848, and by Lord Blackburn certainly in Postlethwaite 
v. Freeland, 42 L. T. Rep. (N. S.) 845; 4 Exch. Div. 
155; 5 App. Cas. 599. In Ford v. Cotesworth, ubi supra, 

which was an action on a charter-party, the stipula- 
tion was that the cargo was to be delivered in the 
usual and customary manner, but nothing was said 
about time. Owing toa threat of bombardment the 
cargo could not be landed inthe usualtime. It was 
held that the charterer was not liable for the delay. 
The full import of this case can only be appreciated by 
attending to the summing up by Cockburn, ©. J. (L. 
R.,4Q. B. 130), and to the argument for the plaintiff 
and to the judgment and to the ultimate decision. 
The chief justice, as appears from the report in 4 
Queen's Bench, reserved the question for the court as 
to the liability of the defendants under the charter- 
party to demurrage for the time during which the ship 
lay at her berth, but could not unload owing to the 
refusal of the authorities to allow the cargo to be 
landed. And he directed the jury that, the charter- 
party being silent as to the time for unloading, there 
arose an implied contract on the part of the freighter 
to unload and discharge within a reasonable time, and 
therefore, if there was any unreasonable delay in un- 
loading the cargo and discharging the ship the plain- 
tiffs were entitled to a verdict; that the question 
whether the time occupied was reasonable or unrea- 
sonable was to be judged with reference to the means 
and facilities available at the port and to the regula- 
tions and course of business at the port. Then he goes 
on thus: **And there would be a point of law whether 
this case was to be decided with reference to the ordi- 
nary state of things at the port or whether any extra- 
ordinary circumstances that prevented the unloading 
Might be taken intoaccount. The first question for 
the jury was whether, looking at the ordinary state of 
things at the port, there was any unreasonable delay 
either before the unloading was suspended or after it 
was resumed; secondly, whether, looking to the exist- 
ing, that is, the extraordinary, circumstances, there 
Was any unreasonable delay either before the unload- 





ing was suspended or after it was resumed."’ Then 
there were some other questions which I do not think 

it necessary to alludeto. The jury, in answer to these 
two questions, found that there had been no unrea- 
sonable delay, that is to say, no unreasonable delay 
looking at the ordinary business at the port, and no 
unreasonable delay looking at the circumstances that 
occurred. On that finding a verdict was entered for 
the defendants. The plaintiffs then moved for judg- 
ment for them, and their application was refused, that 
iz to say, the defendants held their verdict. That was 
affirmed by the Court of Appeal, the Exchequer Cham- 
ber. The decision, as I understand it, was in effect 
that the question of law thus raised, i. e., the question 
of reasonableness, must be decided not with reference 
to the ordinary state of things at the port, but with 
reference to the extraordinary circumstances which 
prevented the unloading in the usual time. The pas- 
sage in the judgment delivered by Lord Blackburn ou 
the part of the Court of Queen’s Bench, contains an 
obscure passage on page 133, but that judgment pro- 
ceeded on the principle that, as the unforeseen occur- 
rence affected both ship-owner and charterer alike, 
and each used reasonable diligence in performing his 
part of the contract, each performed the only obliga- 
tion he was under, and consequently the action could 
not be maintained. It will be observed that the deci- 
sion did not proceed upon the ground that both par- 
ties were equally in default, and that neither could 
complain of the other, but upon the ground that 
neither party was in default, which is saying, in other 
words, that there was no default on the part of the de- 
fendants. The judgment of Martin, B., in the Ex- 
chequer Chamber (L. R., 5 Q. B. 548) is as explicit on 
this point as is the judgment of the Court of Queen’s 
Bench. In Postlethwaite v. Freelund, ubi supra, a ship- 
owner sued a charterer for not “‘ discharging a cargo 
with all dispatch according to the custom of the port,” 
which the charterer had agreed to do. The point 
raised in the present case did not there arise, but the 
case is valuable for the observations made in it on 
Ford vy. Cotesworth, whi supra, and on Wright v. New 
Zealand Shipping Company, 40 L. T. Rep. (N. 8.) 413; 
4 Ex. Div. 165, which [ willrefer to presently. Thesi- 
ger, L. J. (in4 Ex. Div. 160), understood Ford v. Cotes- 
worth, ubi supra, as establishing that where no time for 
unloading is mentioned, * the law implies a contract 
that each party will use ressonabie diligence in per- 
forming that part of the delivery which, by the cus- 
tom of the port, fallson him.” Lord Blackburn ex- 
pressed the same view in 5 App. Cas. 621. His obser- 
vations are the more valuable as they remove all doubt 
as to the meaning of the expression ‘‘ reasonable time 
under the circumstances.’ It is clear that he meant 
under the circumstances which existed at the time of 
unloading, and Lord Selborne, I think, so understood 
him in the passage in 5 App. Cas. 608. Burmester v. 
Hodgson, 2 Camp. 488, was referred to in all these 
cases, but does not throw much light on the question. 
It was an action by a ship-owner against the holders of 
a bill of lading for delay in unloading a cargo of wine 
in London. Nothing was said about time, but Sir 
James Mansfield held that there was an implied agree- 
ment to unload in the usual and customary time for 
unloading wine in London. ‘The delay arose from the 
crowded state of the docks, which prevented the un- 
loading of the ship in her turn into the bonded ware- 
houses which was the customary way of unloading. 
Assuming the chief justice to have been right as re- 
gards the agreement to be implied, the rest followed; 
but the general proposition that where no time was 
fixed for unloading it is the charterer’s duty to unload 
at the usual and customary time was emphatically de- 
nied by the Court of Queen's Bench in Ford v. Cotes- 
worth, ubi supra, and again by Lord Blackburn in 
Postlethwaite v. Freeland, wbi supra. This is au author- 
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ity therefore against the view that in all cases reason- 
able time means the usual time under ordinary cir- 
cumstances. The usual and customary time is the 
proper time under ordinary circumstances, but not 
necessarily so under extraordinary circumstances, I 
pass now tothe authorities relied upon in support of 
this view. Reliance was placed by counsel for the 
ship-owner on such cases as 4dams v. Royal Mail Steam 
Packet Company, 5 C. B. (N. 8.) 492, relating to the ob- 
ligation of charterers to furnish cargoes to ships char- 
tered to carry them. In this particular case there was 
delay in loading. No time was fixed. The delay was 
twofold: (1) Owing to some dispute with a railway 
company the charterers had no cargo at the place of 
loading when the ship was ready to receive it; (2) 
after the cargo arrived there was a further short delay 
in loading owing to a strike among the colliers. The 
court held the charterers liable for the delay, and no 
distinction was made between the first period and the 
second. But for the first delay the second might have 
been immaterial. Both Williams and Byles, JJ., 
pointed out that the real default was in not having a 
cargo ready to load (see page 494), but there are un- 
doubtedly expressions in the judgments that the char- 
terers contracted to have the cargo ready within a rea- 
sonable time, and that this was a reasonable time un- 
der ordinary circumstances. But, as pointed out in 
that case by Williams and Byles, JJ., and by Lord 
Blackburn in Ford v. Cotesworth, wbi supra, the char- 
terer undertakes to have a cargo ready to load by 
the time the ship is or ought to be ready to receive it, 
the risk of being unable to provide the cargo falls on 
the charterer, who has to procure it, the uncertain ele- 
ment of reasonable time for procuring a cargo does not 
in truth enter into his obligation. Barker v. Hodgson, 
3M. & S. 267, is a well-known illustration of this doc- 
trine. The unconditional nature of a charterer’s obli- 
gation to furnish a cargo appears however to have been 
lost sight of by Thesiger, L. J., in Wright v. New Zeu- 
land Shipping Company, ubi supra. That was an ac- 
tion by a ship-owner against a charterer for delay in 
unloading. No time was fixed, and the charterer had 
not provided lighters enough to unload all the ships in 
which he had cargoes in what would have been a rea- 
souable time if there had been fewer ships to unload. 
He had brought his difficulties on himself, and he un- 
loaded other ships in preference to the plaintiff's ship, 
and so detained her. The court held the charterer lia- 
ble for delay, and this in my opinion was clearly right 
for the defendant was himself responsible for the de- 
lay. Lord Bramwell said: “In my judgment area- 
sonable time for doing an act isa time within which it 
car be done by a person acting reasonably, but the time 
which he spends in making his preparations for doing 
the act cannot be taken into account."’ Cotton, L. J., 
based his judgment upon the duty of the defendant to 
supply a sufficient number of lighters to unload the 
ship in the time usually taken to unload such a ship. 
Thesiger, L. J., said: ‘‘A reasonable time means a 
reasonable time under ordinary circumstances, and in 
the absence of some stipulation altering the implied 
contract between the parties, the charterers could not 
be relieved from the consequences of fortuitous or un- 
foreseen impediments affecting only the due peyform- 
ance by them of their part of the contract.” This 
seems to be the result of the cases of Adams v. Royal 
Mail Steam Packet Company, ubi supra, and Ford v. 
Cotesworth, ubi supra. 1 cannot myself reconcile this 
passage with Ford v. Cotesworth, ubi supra, although it 
is consistent with what was said in Adams v. Royal 
Mail Steam Packet Company, ubi supra. It is quite ob- 
vious that the view of Thesiger, L. J., is opposed to 
the opinion of Lord Blackburnin Postlethwaite v.Free- 
land, whi supra. In Hill v. /dle, 4 Camp. 327, no time 
for unloading was specified, but the merchant's ina- 
bility to unload in the usual time was owing to his 














having shipped a cargo which he could not unship 
without an order from the treasury. The delay wag 
caused by himself, and he was properly held responsi. 
ble for it on that ground. Wright v. New Zealand 
Shipping Company, ubi supra, is, I think, another illus. 
tration of the same sound principle. Budgett v. Bin. 
nington, 63 L. T. Rep. (N. S.) 498, 742; (1891) 1Q. B. 35, 
throws no light upon the question of reasonable time, 
for there the charterer had undertaken to unload in a 
specified number of days, and his inability to do so by 
reason of a strike was no excuse for bis breach of con- 
tract. Bassey v. Evans. 4 Camp. 131, and Barrett y. 
Dutton, 4 id. 333, are older illustrations of the same 
principle. In this state of the authorities it appears 
tome most in accordance with principle to act upon 
the maxim lex non cogit ad impossibilia. We have to 
deal with implied obligations, and I am not aware of 
any case in which an obligation to pay damages is ever 
cast by implication upon a person for failure to do 
that which is rendered impossible by causes beyond 
his control. Where no time for unloading is fixed by 
contract, the merchant’s obligation is, in my opinion, 
to use all reasonable diligence under the circumstances 
which exist at the time of unloading, unless indeed as 
in Hill vy. /dle, ubi supra, and other cases like it, those 
circumstances are attributable to his own conduct. 
Unless he has caused the delay, or unless it has been 
caused by his agents or servants, he isin no default, 
and the loss to the ship-owner must be borne by him, 
not because he isin fault, but because he is unable to 
show any default on the part of the cargo-owner ren- 
dering him liable for the delay from which the ship- 
owner has suffered. It sounds reasonable to say that 
he who has to find labor must take the risk of the la- 
bor market, but this proposition does not solve the 
difficulty; it leaves out of sight the time within which 
the labor has to be found. The conclusion at which I 
have arrived is in harmony with the ordinary course 
of business, for there are two well-known forms of 
contract, one with and the other without a specified 
number of days for unloading. If {the first form is 
used, the risk of a strike falls on the merchant; if tbe 
second form is used, it does not, and the risk falls on 
the ship-owner, not because he has agreed to bear it, 
but because he is unable to throw it on the merchant. 
I may add that [ have looked for further guidance on 
the subject in English, American and other works. 
The Scotch law as stated in Bell’s Commentaries (vol. 
1, p. 623) is in accordance with the conclusion at which 
Ihave arrived. Mr. Bell says in that work, which is 
extremely well done, as everybody knows: ‘ Where 
there is no special contract for lay days or demurrage, 
nothing said on the subject, or an agreement that the 
usual time shall be allowed for loading or unloading, 
the time during which the ship must remain to load 
or unload will be regulated by what is customary or 
reasonable, or (in circumstances not occasioned by 
fault of the shipper) necessary, to accomplish those 
acts. * * * Under this rule the master will not be 
entitled to demurrage in this case, as where a special 
contract for days is made, if the delay be occasioned 
by the crowded state of the docks, nor where the cus- 
tomary mode of delivery «f the particular article re- 
quires more time than the ordinary delivery. — It will 
be only where the difference in the requisite time of 
delivery is to be ascribed to the shipper or consignee 
that demurrage will be due.”” Mr. Carver, in his work 
Carriage by Sea, adopts the same view, as will be seen 
by reference to paragraph 180. I have not found any 
thing sufficiently clear on the point in American treat- 
ises. The French Code de Commerce, 274, is at first 
sight adverse to this view, but it appears to be in prac- 
tice construed in accordance with it: ‘If the time 


for loading and unloading is not fixed by the contract 
between the parties, it is determined by the usage of 
the places.” 
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vol. 2, p. 132, § 16) I find this: ** What if the unloading 
jsdelayed by vis major? Decided that during this 
delay demurrage does not run in favor of the captain 
(see decisions in the Court of Marseilles), and that in 
this case the loss by the delay ought to be borne 
equally by the captain and the consignee.” For the 
reasons I have given, Iam of opinion that the appeal 
ought to be allowed, and judgment ought to be entered 
for the defendants. 


Fry, L. J. The state of things in which this litiga- 
tion comes before us is as follows: It isanaction by 
the ship-owner against the consignees, Messrs. Ray- 
mond and Reid, on the bill of lading, and it seeks to 
make them responsible for the unusual delay which 
occurred in the unloading of the vessel in the London 
docks. That delay resulted from the strike of the 
dock laborers and of the lightermen, which occurred 
during the course of the unloading. Two questions 
have been raised. The first is one upon the express 
terms of the bill of lading. That bill of lading con- 
tainsthese words: ‘* The goods are to be applied for 
within twenty-four hours of the ship’s arrival and re- 
porting at the custom-house, otherwise the master or 
agent is to be at liberty to put into lighters or land the 
same at the risk and expense of the owners of the 
goods.”’ Then the master or agent shall have a lien 
on the goods for freights and payments made, if any, 
orliabilities incurred in respect of any charges stipu- 
lated herein to be borne by the owners of the goods.” 
Now it was contended on behalf of the defendant that, 
under the circumstances, the master or agent ought to 
have exercised that liberty, and that, not having used 
the right so given him, the ship-owner had no cause 
ofaction. I am unable to concur in that argument for 
two reasons. In the first place the clause does not ap- 
ply in point of fact. The goods were applied for 
within the twenty-four hours of the ship’s arrival at 
the ecustom-house, and in my opinion the clause does 
not apply to any other event than that which is stipu- 
lated for. It does not apply to any difficulty arising in 
the course of the delivery of the goods after they are 
applied for. Again, the clause in question confers only 
aliability. It creates no obligation on the master or 
agent to put the goods on land, and therefore cannot 
relieve the consignees from any liability under which 
they shallrest. The second and far more important 
question arises from this fact, that the bill of lading 
contains no expression with regard to the time in 
which the discharge is to take place. Therefore we 
have to consider what is the contract to be implied in 
such a bill of lading. Now, it is to be observed in the 
first place, that this is a case in which concurrent acts 
are to be done by the ship-owner and the merchant. 
The ship-owner is to trim the goods, the merchant is 
toreceive and dischargethem from the ship, and of 
course neither can perform the one act unless the 
other is being done concurrently. Now it is found by 
the judge in this case, and there has been no argument 
addressed to us to shake his conclusion of fact, that 
the ship-owner had on board abundant help for the 
trimming, and that there was no difficulty about that 
operation. Consequently the only difficulty in dis- 
charging the ship was the difficulty which arose on the 
part of the merchant to receive the goods after they 
are trimmed, and discharge them from the ship. We 
have therefore acase in which each party has a duty 
toperform, and in which one only, viz., the merchant, 

been prevented from performing his part. I there- 
fore lay aside all those cases in which there are concur- 
Fent acts to be done and both the parties concerned 
ve been prevented from performing those acts. 
cases have no relation to the present contro- 

Yersy. But again, no lay days are defined in the bill 
of lading, consequently I entirely lay aside the con- 
sideration of that class of cases in which lay days have 





been mentioned, and by which it has been determined 
from the time of Lord Tenterden down to the recent 
case of Budgett v. Binnington, 63 L. T. Rep. (N. S.) 493, 
742; (1891) 1 Q. B. 35, that where this is the case the 
merchant makes himself liable if the vessel is not dis- 
charged within the time limited, although the delay 
would not be attributable to his fault or to his default. 
The question then arises in this way: We havea bill 
of lading containing no express stipulation as to the 
discharge, and some contract on the side of the ship as 
to its part discharging, and some contract on tbe side 
of the merchant as to receiving and discharging the 
cargo thus being implied. What is that contract that 
is to be implied on the part of the merchant? Is it to 
discharge the cargo in the customary or usual time, or 
in areasonable time under ordinary circumstances, or 
in a reasonable time under the actual circumstances 
which occur, or is it to discharge with due and reason- 
able diligence? In some cases the difference between 
these forms of expression may be immaterial; in the 
present case the difference appears to be vital. Now 
the question has first to be considered on authority, 
and I shall first consider those cases which throw light 
on the particular matter in hand, viz., the implied 
contract to unload on the part of the consignees. First 
in point of date occurs a case of Burmester v. Hodgson, 
2 Camp. 488, before Sir James Mansfield, which was in 
the year 1810, in which he held the implication ina 
contract to unload in the usual and customary time. 
It is impossible, 1 think, not to feel that that decision 
was influenced by a case which had been tried three 
days before, also at Guildhall, the case of Rodgers v. 
Forrester, 2 Camp. 483, in which these words had been 
inserted in the bill of lading, and when the lord chief 
justice came to hold the implied contract he adopted 
the very words of the case which had preceded it by 
three days. However that was the conclusion at which 
he arrived. Now there appears to have been no deci- 
sionupon such a point for seventeen years, and then 
we come to the case of Rogers v. Hunter, M. & M. 63, 
before Tenterden, C. J. In that case the bill of lading 
contained a stipulation for demurrage after a certain 
number of days from the ship’s arrival. In point of 
fact the goods were so stowed as not to be accessible 
within the stipulated time. The lord chief justice 
held that the stipulation did not apply, and that an 
implied obligation arose on the consignee to remove 
the goods with reasonable dispatch, that is to say, 
‘“‘with reasonable dispatch ”’ after the possibility of 
removing them arose. No doubt that case is no longer 
law on the principal point decided, as will be found by 
reference to the case of Porteus v. Watney, 39 L. T. 
Rep. (N. 8.) 195; 3 Q. B. Div. 227, 534, and other cases, 
but nevertheless it is highly important as containing 
an expression of the view of the learned chief justice 
as to the nature of the implied contract to unload. It 
is to be observed that the implication so arrived at by 
the chief justice differed in a marked manner from 
that arrived at by Sir James Mansfield in the previous 
case. The next case arose in the year 1868. Ford v. 
Cotesworth, 23 L. T. Rep. (N. 8.) 165; L. R., 4Q. B. 127; 
5 id. 548. There there was a stipulation to deliver the 
cargo in the usual and customary manner, but there 
was nothing expressed with regard totime. The de- 
cision of the Queen’s Bench was to this effect: that 
when the act is one in which both parties are to con- 
cur, each party contracts that he will use reasonable 
diligence in performing his part, and the case of Bur- 
mester v. Hodgson, ubi supra, was expressly disup- 
proved. The case of Ford v. Cotesworth, ubi supra, 
went to the Exchequer Chamber, and the court ex- 
pressed the implication in a different way; they said 
it was to dischargein the usual and customary man- 
ner, and holding that each party was prevented from 
doing that, they affirmed the decision of the Queen's 
Bench. See 23 L. T. Rep. (N. S.) 165; L. R.,5Q. B. 
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545. Then in 1879 came the case of Wright v. New Zea- 
land Shipping Company, Limited, 40 L. T. Rep. (N. 8.) 
413; 4 Exch. Div. 165, where the charter-party was si- 
lent as to the discharge, and the implication was stated 
to be acontract to unload within a reasonable time, 
and the Court of Appeal went further and inquired 
what was a reasonable time. Now Bramwell, L. J., 
said: “Areasonable time for doing an act is atime 
within which it may be done by a person working rea- 
sonably,’’ a statement which obviously assumes that 
there is a person at work, and therefore excludes cir- 
cumstances which may prevent his being at work at 
all. And Thesiger, L. J., said: ‘‘A reasonable time 
means a reasonable time under ordinary circum- 
stances,” thereby of course excluding extraordinary 
circumstances. The result therefore was that the court 
in that case implied a contract to unload within a rea- 
sonable time, judged of by ordinary circumstances, 
which is obviously a very different thing from using 
reasonable diligence or using reasonable dispatch. 
Then in 1879 came the case of Postlethwaile v. Freeland 
in the Court of Appeal (42 L. T. Rep. [N.8.] 845; 4 Ex. 
Div. 155; 5 App. Cas. 599), in which this question did 
not actually arise, but in which nevertheless there 
were observations made which bear on the point in 
hand. What is remarkable is that Thesiger, L. J., who 
had been a party to the decision in the case I have pre- 
viously mentioned, adopting Ford v. Colesworth, ubi 
supra, stated the implication was one of reasonable 
diligence. The case of Postlethwaite v. Freeland, ubi 
supra, went to the House of Lords, and in the judg- 
ment of Earl Selborne is this paragraph, which seems 
to me of the greatest importance. After referring to 
the cases in which time has been fixed, he said: “If 
on the other haud there is notime fixed the law im- 
plies an agreement to discharge the cargo within a rea- 
sonable time, that is, as was said by Blackburn, J., in 
Ford v. Cotesworth, ubi supra, a reasonable time under 
all the circumstances. It is obvious therefore that not 
only Lord Selborne but Lord Blackburn also agreed in 
disapproving of the case of Wright v. New Zealand 
Company, ubi supra, which had been decided in the 
Queen's Bench and the Court of Appeal. These are, I 
believe, all the cases which bear on the direct inquiry 
what authority is there with regard to implication in 
the case of unloading. Now the consideration of these 
cases shows the existence of two distinct and opposing 
views; the one is, that time is to be measured by some- 
thing which may be ascertained more or less exactly 
when the contract is entered into, reasonable time 
under ordinary circumstances, or usual and customary 
time, which appears to me to be the same thing. This 
view had the support of Mansfield, C. J., in Burmester 
v. Hodgson, ubi supra, in the Exchequer Chamber, and 
in Ford v. Cotesworth, ubi supra, and by the Court of 
Appeal in Wright v. New Zealand Company, ubi supra. 
The other view is, that it is measured by the actual 
emergent events, and by the diligence or negligence of 
the parties concerned under those events by a meas- 
ure which cannot be forecast at the time of the con- 
tract, but can only beascertained by the event. This 
is the ‘‘reasonable dispatch” of Lord Tenterden in 
Rogers v. Hunter, wbi supra, and this is the reasonable 
diligence of the Court of Queen’s Bench in Ford v. 
Cotesworth, ubi supra, and of Thesiger, L. J., in Postle- 
thwaite v. Freeland, ubi supra. Now that represents a 
very even balance of authority, and it is difficult to 
say in which direction the beam inclines. But paren- 
thetically I would observe before passing to the other 
consideration, that if the actual circumstances are to 
be regarded it does not follow that all facts are to be 
considered. For example, circumstances causing de- 
lay which are to any extent within the power or under 
the control of the consignee have to be excluded. The 
question always remains, what circumstances are to 
be considered. The next inquiry which I address to 





myself is this: Is any assistance to be gained from the 
authorities by way of analogy in reference to other im. 
plied obligations as to time? I first turn to that obji. 
gation which is the nearest possible to the obligation 
to unload, viz., the obligation to load. Here we met 
with this principle, which creates considerable diff. 
culty in applying the obligation to unload because the 
implied obligation to load is an unqualified obligation 
on the part of the merchant to have the goods ready 
at the ordinary place of storage, and therefore it js 
only in a case arising between the place of storage and 
the ship that the question of reasonable time or due 
diligence can arise. The cases seem to me to be far 
too clear on the point. They show symptoms of a ten- 
dency to similar differences of opinion to that which | 
have already indicated in the case of an implied obli- 
gation as to unloading. Thus in Harris v. Dreesman, 
25 L. J. 210, Ex., Parke, B., referred to a reasonable 
time under the circumstances, whilst in Adame y. 
Royal Mail Steam Packet Company, 5 C. B. (N. 8.) 492, 
the Court of Queen’s Bench referred to a “ reasonable 
time and under ordinary circumstances.’’ Then I turn 
to another class of contract in which an implied obli- 
gation of this sort may arise, namely, the case of com- 
mon carrier, and upon that there are two authorities. 
First the case of Briddon v. Great Northern Railway 
Company, 32 L. T. Rep. (N. 8.) 94; 28 L. J. 51, Ex., and 
there reasonable time in the implied obligation of a 
carrier means with reference to all the circumstances 
of the case. So a snowstorm is an excuse in the case 
of a cattle train. And again in the subsequent case of 
Taylor v. Great Northern Railway Company, 'L. R.,1 
C. P. 385, the point received a second decision in the 
same way, and it was held that a common carrier was 
bound only to carry within a time reasonable, looking 
at all the circumstances of the case. Erle, C. J., said: 
“‘T take reasonable time to mean a time within which 
a carrier can deliver, using all reasonable exertions.” 
And Byles, J., said: ‘‘ Reasonable time means a rea- 
sonable time looking at all the circumstances of the 
case.”’ Then Montagu Smith, J., says: ‘‘ It must de- 
pend on the circumstances of each case what is a rea- 
sonable time.”’ Those two decisions are clear, and so 
far as I have been able to learn are unshaken by any 
other authorities upon the pointin hand, viz., the ob- 
ligation of acommon carrier. The analogy of these 
cases is strongin favor of the view that reasonable time 
must be determined by reference to the actual events 
which occurred. The beam of the scales in which I 
have been trying to weigh the opposing authorities is 
no longer an uncertain equilibrium, but tends dis- 
tinctly in favor of the view that reasonable time means 
reasonable time under the circumstances, or, what is 
the same thing, under all the circumstances of the 
case. But lastly I approach the question on the gronnd 
of principle and reasonableness, and I ask myself 
which of the two implications is the more natural, the 
more probable. Tomy mind it is more probable that 
each party should say: ‘I will use diligence, I willdo 
what I can under the circumstances,’’ than that one 
should say to the other: *‘I will not only use diligence 
but I will be responsible for events over which I have 
no control.”’ If one party in a contract requires the 
other to be answerable for such events, itis, in my 
opinion, to be expected that he would stipulate for it 
expressly, and that expectation is strengthened in the 
present case, because there are well-known forms of 
bills of lading which do cast the responsibility ou the 
merchant. If the bill of lading requires the discharge 
to be within the ordinary and customary time, or de- 
fines the lay days, the merchant becomes answerable 
for events over which he has no control. But if these 
familiar forms be not used, the inference seems to me 
to be that the ship-owner and the merchant alike 
must be taken to say, We will each do our best, and 
that they must be taken to sayno more. I there 
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fore concur in the conclusion my learned brother has 
arrived at, but, having regard to the great importance 
of the matter in controversy, and the fact that we are 
differing from the decision of the learned judge, I have 
thought it best to express in my own words the rea- 
sons why [ conclude that this appeal should be al- 
lowed with costs, and judgment entered for the de- 


fendants. 


Livptey, L. J. Lopes, L. J., who heard this case, 
with the conclusion at which we have arrived. 
Appeal allowed. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ABATEMENT—ANOTHER ACTION PENDING—COSTS.— 
(1) Plaintiff, as an executor, tendered two questions to 
the Supreme Court as to the rights of certain heirs un- 
der the will. At the time the action was commenced 
the same questions were pending for determination in 
the Surrogate Court. Held, that as the Surrogate 
Court first acquired jurisdiction, the action in the Su- 
preme Court was properly dismissed. In re Verplanck, 
§LN. Y. 439, 449, and Riggs v. Craggs, 89 id. 479. (2) 
The proceeding pending in the Surrogate Court was 
instituted by plaintifil’s co-executor to settle hia ac- 
counts as such executor, and on objection to such set- 
tlement, plaintiff raised the same questions which he 
afterward tendered to the Supreme Court. Held, 
that the Supreme Court, in dismissing the action, 
properly charged the costs on plaintiff personally. (3) 
Where the question as to the residence of the grand- 
child was one of fact, and the legacy was paid her be- 
fore the question was raised, that question was frivol- 
ous. Oct. 6, 1891. Garlock v. Vandevort. Opinion by 
Gray, J. 12. N. Y. Supp. 955, affirmed. 


ACTION ON THE CASE—ILLEGAL JUDGMENT—RECOV- 
ERY OF PROCEEDS.—G., plaintiffs, and defendant each 
obtained a judgment against an insolvent corporation 
on the sume day, the former two on actions brought, 
the latter on confession of judgment. Executions 
were issued on the judgments of G. and defendant the 
same day, G.’s being the earlier, and were levied upon 
the corporation*s personal property. The following 
day execution was issued under plaintiffs’ judgment. 
Asale was duly had, and G.’s judgment paid in full, 
and the balance applied on defendant's execution, 
plaintiff's execution being returned nulla bona. De- 
fendant’s judgment was void as an unlawful prefer- 
ence under 1 Revised Statutes, page 603, section 4, de- 
daring void a transfer or assignment for the pay- 
mentof adebt by a corporation which has refused 
payment of any of its notes or other evidences of debt. 
Held, that it was the act of the corporation that was 
wulawful, and not of defendant, its judgment being 
taken according to the forms of law and for a valid 
debt, and that the levy and sale being lawfully made, 
Plaintiffs’ remedy was by proceedings to recoyer the 
Proceeds after satisfaction of G.’s execution, and that 
an action on the case would not lie against defendant 
based upon its alleged wrongful act in taking judg- 
ment, and issuing execution upon it, thereby defeating 
the lien of plaintiffs’ judgment. Varnum v. Hart, 119 
N.Y.101 When the inhibited act of the company 
gave the defendant the opportunity to take the judg- 
Ment, and when the execution was placed in the sher- 
iffs hands, the plaintiffs had no lien upon the prop- 
erty, and therefore no right of theirs was then in the 

sense invaded. The plaintiffs’ cause of com 


Plaint arose when their execution was issued, and that 
of the defendant apparently had precedence by reason 
of priority of time of its reception by the sheriff. Af- 


ter the plaintiffs’ execution was issued, the defendant 
did nothing to prejudice the rights of the plaintifis, 
other than to receive the money applied upon its exe- 
cution, and this it received upon a claim of right aris- 
ing out of the execution of its judgment. While the 
defendant may, as to the plaintiffs, have been treated 
as trustee ex maleficio of the fund for the purposes of 
equitable relief, it is not seen that there was any inva- 
sion by the defendant of any legal rights of the plain- 
tiffs in the property of the iron works to support the 
action in the form it was brought or for the cause al- 
leged. Moody v. Burton, 27 Me. 427; Lamb v. Stone, 
11 Pick. 527; Moran v. Dawes, Hopk. Ch. 365. A dif- 
ferent question would have been presented if an exist- 
ing lien of the plaintiffs’ had been impaired or divested 
by the act of the defendant. Such was the situation, 
and that was an essential fact in Yates v. Joyce, 11 
Johns. 136, and Van Pelt v. McGraw, 4 N. Y.110. And 
in Swan v. Saddlemire, 8 Wend. 679, also cited by the 
plaintiffs’ counsel, the owners of property taken on 
void process had their remedy at law. In the present 
case the property was duly in the custody of the 
sheriff at the time the plaintiffs’ execution was re- 
ceived by him, and the property was lawfully sold by 
the sheriff. The only question then to arise had rela- 
tion to the proceeds ofthe sale,and did not concern 
the property itself, and they to the extent of the 
plaintiffs’ claim after payment of the Gere judgment, 
may properly have been made the subject of contest 
between the plaintiffs and defendant. Second Divi- 
sion, Oct. 6, 1891. Braem v. Merchants’ Nat. Bank. 
Opinion by Bradley, J. 6N. Y. Supp. 846, affirmed. 


A PPEAL—DISMISSAL OF COMPLAINT—CANCELLATION 
OF RELEASE OF JUDGMENT.—(1) On appeal from a 
judgment dismissing the complaint *‘ on the opening 
of plaintiff's attorney, and on the ground that the com- 
plaint did not state facts sufficient to constitute a cause 
of action,” where the opening does not appear in the 
appeal book, it will be presumed to comprise the sub- 
stance of the complaint, and any offer to prove made 
in connection therewith, unless objected to as inad- 
missible under the pleadings, will be regarded asa part 
thereof. (2) The complaint in an action to cancel a re- 
lease of judgment on the ground of fraud alleged that 
plaintiff, having recovered a judgment against defend- 
ant which was a lien on lands belonging to -him, was 
induced to satisfy the same and countermand an exe- 
cution issued thereon by the fraudulent representa- 
tions made to her by him that he was a member of a 
certain firm, and had an interest therein that would 
enable him to pay said judgment, and that if the re- 
covery of said judgment became known to his copart- 
ners they would dissolve the firm, eject him from the 
business and ruin him; that being misled by such mis- 
representations, she complied with defendant’s request 
upon condition that he would pay her attorney his 
fees, which he did, and that, ‘relying upon the truth 
of said representations,’’ she gave him a satisfaction of 
the same “‘ without receiving any consideration there- 
for whatever; ” that he failed to pay, and had no prop- 
erty except his interest in said premises. On motion 
to dismiss the complaint at the trial, plaintiff offered 
to prove that she was misled by these false represen- 
tations, and thereby induced to execute the release, 
and that at the time these representations were made 
he was not interested in said firm, and that those rep- 
resentations were false, to which offer no objection 
was made. Held, that the complaint and offer, taken 
together, made out a case for equitable relief. A com- 
plaint that sets forth successful deception intention- 
ally practiced by the defendant upon the plaintiff to 
his injury alleges a good cause of action, according to 
all the authorities. Brackett v. Griswold, 112 N. Y. 
454. 467: Arthur v. Griswold, 55 id. 400, 410; State v. 





Bank, 33 id. 9, 25. Even if reliance is placed upou the 
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mere promises of the defendant, as well as uport his 
false representations, still a cause of action for fraud 
may be maintained, provided the representations had 
a material effect in accomplishing the deception. Ad- 
dington v. Allen, 11 Wend. 374; Shaw v. Stine, 8 Bosw. 
157; Matthews v. Bliss, 22 Pick. 48; Cooley Torts, 502. 
It is not necessary that they should be the sole induc- 
ing cause. The cases cited by the defendant to the ef- 
fect that fraud cannot be founded solely upon a prom- 
ise not performed, even if the promisor never intended 
to fulfill, are therefore not applicable. (3) In order to 
support an action to set aside the release of a judg- 
ment as having been produced by fraud of defendant 
judgment debtor, plaintiff need not offer to return the 
costs paid by defendant as a consideration of such re- 
lease, for in either event she is entitled to such costs. 
Fisher v. Bishop, 108 N. Y. 25, 30; Gould v. Bank, 86 
id. 75,81; Guckenheimer v. Angevine, 81 id. 394; Al- 
lerton v. Allerton, 50 id. 670; Nichols v. Michael, 23 id. 
264; Bank v. Peters (Sup.), 4 N. Y. Supp. 599; 123 N. Y. 
273; Pierce v. Wood, 23 N. H. 519, 534; Hay v. Hay, 
13 Hun, 315; Vail v. Reynolds, 118 N. Y. 298, 302. Sec- 
ond Division, Oct. 6, 1891. Kley v. Healy. Opinion 
by Vann, J. 


APPEAL—REVIEW—DISCRETION OF GENERAL TERM. 
—Pending an appeal to the General Term of the Su- 
preme Court from a judgment against a town super- 
visor, defendant, pursuant to a petition signed by a 
majority of the tax payers of the town, agreed with 
plaintiff to compromise the case by paying half of the 
amount of the recovery, and withdrew his notice of 
appeal, which had been served after he was directed 
by aspecial town meeting to appeal from the judg- 
ment, and no notice of appeal was afterward served 
within the time limited by law. There was no evi- 
dence that defendant acted in bad faith. Held, that 
the order of the General Term dismissing the appeal 
was a matter of discretion, and not reviewable by the 
Court of Appeals, the service and withdrawal of no- 
tices of appeal being matters of practice under the con- 
trol of the supervisor (the nominal defendant) and his 
attorneys, and not subject to the control of town meet- 
ings. Oct. 13, 1891. Chase v. Defendorf. Opinion per 
Curiam. 12 N. Y. Supp. 673, affirmed. 


BAILMENT—LOSS BY FIRE—LIABILITY OF BAILEE— 
BREACH OF CONTRACT.—Plaintiff and his assignors de- 
livered milk at defendant's factory to be manufactured 
into cheese and butter and marketed and tne proceeds 
deposited by him for them respectively at a stipulated 
compensation. The factory and its contents were de- 
stroyed by fire, and plaintiff brought an action for the 
loss to himself and his assignors, alleging that the fire 
was occasioned by defendant’s negligence. Held, that 
the contract was one of bailment, and the cause of the 
loss appearing from the complaint, the burden of proof 
was on plaintiff to show negligence. Plaintiff could 
not recover as for breach of contract, for it affirma- 
tively appeared by the complaint that performance 
was rendered impossible by the destruction of the 
property, the subject of the contract. Second Divi- 
sion, Oct. 6, 1891. Stewart v. Stone. Opinion by Brad- 
ley, J. 48 Hun, 616, affirmed. 


CONFLICT OF LAWS—RATE OF INTEREST.—Pursuant 
to an arrangement made in Washington, D.C., be- 
tween plaintifi, a resident of that city, and defendant, 
a citizen of New York, for the renewal of a note pay- 
able in Washington, fora loan made by plaintiff to de- 
fendant, and bearing interest at seven per cent, a new 
note bearing the same rate of interest was executed in 
New York by defendant, payable at a bank in that 
State to the order of a party also a resident of New 
York, who indorsed and mailed the note to plaintiff, 
whereupon plaintiff delivered up the old note. Held, 





——— . — 

that the question of usury was to be determined ag. 
cording to the law at Washington. Though the ey. 
gagement of the indorser in a sense was independent 
of that of the maker, that proposition is one which 
does not affect the local character of the contract, but 
which simply concerns the question of the enforeg. 
ment of the indorser’s liability. Whatever the preyj- 
ous knowledge of the appellant as to the negotiations 
and the agreement for a renewal of the promise to pay 
between the maker of the old note and the plaintiff, 
the question is without importance. When he indorsed 
the note which had been prepared and was brought to 
him, and sent it through the mail to the plaintiff, hig 
engagement was with respect to a contract validly 
made according to the laws of the District of Colum. 
bia, and when the note was received by the plaintiff 
the transaction was then consummated in that place, 
In Lee v. Selleck, 33 N. Y. 615, it was said, with re 
spect to an indorsement in Illinois of a note made in 
New York, that the fact of the indorser writing his 
name elsewhere was of no moment. Upon delivery 
by his agent to the plaintiffs in New York it became 
operative as amutualcontract. Theagreement, which 
was made in Washington for the giving of the promis. 
sory note in question, was the forbearance of a debt 
already due, upon which the appellant was liable, and 
the renewalof his engagement as indorser upon the 
note, without any qualification of his contract of in- 
dorsement, was in fact an act in ratification and exe- 
cution of the previous agreement. That agreement be- 
tween the plaintiff and the maker in Washington took 
its concrete legal form in a note prepared there by the 
plaintiff, with a rate of interest sanctioned by the laws 
of hig domicile, adopted by the appellant by indorse- 
mentin blank, and made operative as a mutual con- 
tract by delivery to plaintiff in Washington through 
the mails. For the court to hold, because the note was 
not actually signed and indorsed in the District of Col- 
umbia, where the agreement it evidenced was made, 
or because it was made payable in another State, that 
the contract was void as contravening the usury laws 
of the place of signature and of payment, would be in- 
tolerable and against decisions of this court. Bankv. 
Low, 81 N. Y. 566; Transportation, etc., Co. v. Kilder- 
house, 87 id. 436; Sheldon v. Haxtun, 91 id. 124. Oct. 
6, 1891. Staples v. Nott. Opinion by Gray, J. 1 N. 
Y. Supp. 924, affirmed. 


CRIMINAL LAW—MURDER—SUFFICIENCY OF EVI- 
DENCE.—On the trial of a man for the murder of his 
wife the evidence showed that defendant was idle and 
dissipated, and had no means of obtaining money ex- 
cept from his wife, with whom he frequently quar- 
relled. About 6 o’clock on the morning of the homi- 
cide, after quarrelling and obtaining money, he went 
out and became intoxicated. About 11 o'clock W. 
visited defendant’s room and witnessed a quarrel be- 
tween himand his wife, in which he threatened her 
life. About 3 0’clock he returned, and after repeated 
knocks at defendant’s door, which was locked, defend- 
ant opened it, when W. saw the dead body of the wife 
lying on the floor, and near her places where pools of 
blood seemed to have been wiped up. Defendant was 
partly undressed and intoxicated, and his hands and 
clothes were stained with blood. He stated that his 
wife had killed herself with the scissors. When half of 
a pair of scissors was found defendant took it and held 
it behind him, and when asked what was in his hand 
replied that he had nothing. He afterward told the 
police that he did not know where the scissors were, 
but one-half of them was found covered with blood un 
der the oil-cloth which covered the floor, and the other 
half in an adjoining room undera basket. A bucket 
containing bloody water and a bloody towel was also 
found. 16 was apparent from the wounds of deceased 
that they were not inflicted by herself, and there was 
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sridence strongly tending to show that defendant was 
in the room about the time the homicide must have 
gourred. Held, that the evidence showed that de- 
fendant was guilty of murder in the first degree. Oct. 
6, 1891. People v. Loppy. Opinion by Ruger, C. J. 


DEED — CONFLICTING DESCRIPTIONS — PAROL EVI- 
pENCE—DECLARATIONS AND ACTS OF GRANTOR.—H., 
owning alot bounded on the north by B street, on the 
east by the G canal, on the south by the land of G. and 
on the west by G street, conveyed to defendant all the 
premises excepting and reserving ‘fone hundred and 
thirty-seven feet front and rear, measuring from G.’s 
yorth line on the G canal, being the piece of land occu- 
pied asa garden by said H.’? One hundred and thirty- 
seven feet north of the north line of G.’s land, meas- 
uring along G street, there was a fence which extended 
easterly across the lot of H., but struck the canal or 
rear line of the land conveyed only one hundred and 
seventeen and one-half feet north of the north line of 
G’sland. Theland south of this fence was the land 
occupied by H.as a garden. A line drawn east and 
west, one hundred and thirty-seven feet north of the 
north line of G.’s land, and parallel with it, would pass 
through a barn on the lot of H. just north of the fence, 
which was used in connection with an hotel still fur- 
ther north on the lot. At the time of the conveyance 
todefendant he was put in possession of all the lot 
north of the fence, and he ever afterward continued 
in possession. No reference was made in the deed to 
the feuce. Held, in au action by the grantee of the 
partof the lot not granted to defendant, for posses- 
sion of the strip lying north of the fence, and be- 
tween it and the line drawn one hundred and thirty- 
seven feet north of and parallel with the north line of 
G.’s land, that there were conflicting descriptions of 
the land intended to be reserved by H.’s deed to de- 
fendant, which, taken in connection with the other 
facts, was sufficient to raise a question of fact as to the 
intention of the parties, thus rendering the declara- 
tions and acts of the grantor at the time of delivering 
the deed to defendant, in reference to the delivery to 
him of the possession of the land, admissible in evi- 
dence. Clark v. Wethey, 19 Wend. 320; Vosburgh v. 
Teator, 32 N. Y. 561; Wood v. La Fayette, 46 id. 484; 
Stout v. Woodward, 5 Hun, 340; affirmed, 71 N. Y. 590; 
Donahue v. Case, 61 id. 631. Second Division, Oct. 20, 
1991. Harris v. Oakley. Opinion by Haight, J. 7 N. 
Y. Supp. 232, reversed. 


EMINENT DOMAIN — CONFLICTING RIGHTS — RAPID 
TRANSIT RAILWAY—PUBLIC PARK.—(1) Laws of 1875, 
chapter 606, kuown as the *‘ Rapid Transit Act,’ pro- 
vides that after the public necessity for a railway shall 
have been determined by the commissioners to be ap- 
pointed under the act, they shall fix the route of the 
railway, decide on tbe plan for the construction of the 
road, fix the time within which it must be completed, 
and prepare articles of incorporation, which shall con- 
tainaclause forfeiting the company’s franchise if it 
does not comply with the conditions presented by the 
commissioner. The act then provides that, after all 
the stock has been subscribed for, and the prescribed 
percentage paid in, the subscribers may meet for or- 
ganization under the articles drawn up by the commis- 
sioners. Held, that the proceedings under the act, re- 
sulting in the organization of a company that is bound 
to construct and maintain a railroad on the route fixed 
by the commissioners, confer on the company a vested 
right to take and use the land covered by the route as 
located by the commissioners, which right is not im- 
Paired by the fact that the work of actual construction 
had not been commenced on a portion of the route 
When the Legislature devoted such portion to park 
purposes. (2) Laws of 1884. chapter 522, authorizes the 
city of New York to lay out « designated tract of land 
fora public park, which tract includes within its lim 


. 





its astrip of land in which a rapid transit railroad had 
previously acquired a vested right for its right of way. 
Held, that as the Park Act did not expressly confer on 
the city of New York the power to take such strip, to 
the exclusion and deprivation of the rapid transit com- 
pany, such a power would not be inferred from the 
general language of the act dedicating the laud as a 
“public park for public use,”’ but that such dedication 
would be assumed to be subject to all rights previ- 
ously acquired by the railroad, and to the operation 
of its franchise. Oct. 20, 1891. Suburban Rapid Tran- 
sit Co. v. Mayor, etc., of City of New York. Opinion 
by Gray, J. 14.N. Y. Supp. 230, reversed. 


EXECUTORS—ACTION BY—SETTING ASIDE FORGED 
MORTGAGE—RIGHTS OF CREDITORS.—Under Laws of 
1858, chapter 314, giving to the executor or administra- 
tor of an estate a right of action against any person 
who in fraud of creditors shall have received, taken 
or “in any manner interfered with’’ the estate, prop- 
erty or effects of the deceased, an action will lie to set 
aside and cancel, as fraudulent and void as to credit- 
ors, a mortgage of record, purporting to have beeu ex- 
ecuted by a deceased debtor, which in fact was forged, 
aud where the executor or administrator refuses to 
bring the action on demand of the creditor the cred- 
itor may bring it, making such person a party defend- 
ant. While a mortgagee, as such, has no title to the 
land, he is deemed a purchaser sub modo, and his 
mortgage in a like qualified sense is a conveyance. 
Ledyard v. Butler, 9 Paige, 132; Packer v. Railroad 
Co., 17 N. Y. 287. And when the equity of redemption 
is foreclosed the purchaser takes the estate the mort- 
gagor had at the time he gave the mortgage. Rector, 
etc., v. Mack, 93 N. Y. 488. Until then the title is 
held subject to the mortgage, and to the extent of its 
amount the estate of the mortgagorin the land is 
practically diminished. This is what Levy sought to 
accomplish upon the land in question, and if his ef- 
forts were effectual, the estate attending the legal 
title would be reduced in value ¢5,000, and that much, 
by his interference with it, taken from the assets of 
the intestate. The purpose of this action is to reclaim 
the premises from that apparent charge placed upon 
them by such interference, and to have such act judi- 
cially treated as void for the benefit of the creditors. 
And although the mortgage appears by the finding of 
the referee, supported by evidence, to have been 
forged, the purport of the record of it is that it was 
duly executed and acknowledged, and without the 
proof of extrinsic facts to the contrary, it would be 
deemed valid and effectual as a mortgage upon the 
premises described in it. The presumption of validity 
thus arising from the record, and requiring extrane- 
ous evidence to overcome it and to show that it was 
falsely there represented, presents a case for the exer- 
cise of equitable jurisdiction for its cancellation as a 
cloud upon the title to land. Remington Paper Co. v. 
O’ Dougherty, 81 N. Y. 474; Sullivan v. Finnegan, 101 
Mass. 447. These views lead to the conclusion that 
the case presented was properly one within the statute 
for the maintenance of an action by the personal rep- 
resentative of Ryan, deceased, to relieve the premises 
from the cloud which the alleged mortgage by the rec- 
ord purports to have created, and that being so, the 
plaintiff as a creditor, on the refusal of the adminis- 
trator to bring the action, was at liberty, as it did, to 
do so, making her a party defendant witha view to 
the same equitable relief which may have been 
awarded if she had been the party plaintiff. Bate v. 
Graham, 11 N. Y. 237; Greaves v. Gouge, 69 id. 154; 
Crouse v. Frothingham, 97 id. 105. The facts essential 
for that purpose appear by the record before us to 
have been alleged in the complaint and proved on the 
trial. The main ground upon which the conclusion in 
the General Term was reached, as appears by the views 
expressed in the leading opinion there delivered, was 
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that the docketing of the plaintiff's judgment in Al- 
bany county, and the return unsatisfied of execution 
upon it, were essential to support the action. Since 
that decision it has been held that such requirement is 
not applicable to a case of this character, as the action 
is not in the nature of a creditor’s bill. Harvey v. Mc- 
Donnell, 113 N. Y. 526; Bank v. Wetmore, 124 id. 241. 
Second Division, Oct. 6, 1891. National Bank of West 
Troy v. Levy. Opinion by Bradley, J. 2 N. Y. Supp. 
162, reversed. 


INSANITY—APPLICATION TO SET ASIDE INQUISITION 
—cosTs.—(1) 2 Revised Statutes, page 55, section 24, 
providing that in case any lunatic against whom an in- 
quisition has been found shall be restored to his right 
mind, and become capable of conducting his affairs, 
his estate shall be restored to him, has no effect on the 
status of the lunatic until the inquisition and commis- 
sion is superseded. But on an application, at the in- 
stance of the lunatic, to supersede the commission, 
where the court is convinced that there is probable 
cause, or even a doubtful case, it has discretionary 
power to award reasonable costs and expenses to be 
charged upon the lunatic’s estate, although the appli- 
cation prove unsuccessful. (2) The law will imply 
an obligation enforceable as a claim against a lunatic’s 
estate after his death to pay for services rendered by 
an attorney in an unsuccessful application on his part 
to supersede an inquisition, where the proceedings 
were fair, and not vexatious or groundless, and where 
the lunatic died before the power of the court in the 
original proceedings to settle the question of allowance 
was definitively invoked. Insurance Co. v. Hunt, 79 
N. Y. 541; Wentworth v. Tubb, 1 Younge & C. Ch. 
171; 2 id. 537; Williams v. Wentworth, 5 Beav. 325; 
Brockwell v. Bullock, 22 Q. B. Div. 567; Rhodes v. 
Rhodes, 44 Ch. Div. 94. (3) Plaintiff, during the life 
of a lunatic, applied to the court by petition for an al- 
lowance out of his estate, for his services as attorney 
in unsuccessful proceedings to supersede the commis- 
sion. A reference was ordered and an allowance re- 
ported. The report was confirmed by the Special 
Term, and the committee was ordered to pay the 
award out of the estate. On appeal, the order of con- 
firmation was reversed, and the order of reference va- 
cated by the General Term, but the original applica- 
tion was not denied. Between the submission of the 
appeal and the decision the lunatic died. Held, that 
in the absence of a showing that the decision of the 
General Term was placed on grounds inconsistent with 
plaintiffs claim to some compensation, it would not 
estop him to claim compensation out of the lunatic’s 
estate. (4) Defendants cannot object to the action of 
the General Term on appeal in reducing the amount 
of plaintiff's judgment, if plaintiff consents to such re- 


duction. Oct. 6, 1891. Carter v. Beckwith. Opinion 
by Andrews, J. O'Brien, J., dissenting. 
MASTER AND SERVANT—DEFECTIVE MACHINERY— 


NEGLIGENCE OF MASTER—EVIDENCE.—In an action by 
an employee of a railroad against the company for in- 
juries received by being struck with a dirt plow as it 
fell off one of the cars of a train from which earth and 
gravel was being removed by its use, there was no evi- 
dence that there was any known appliance better 
adapted for the purpose for which it was being used. 
Neither was there evidence of any defect in its original 
construction, or of failure to keep it in repair. The 
only evidence as to how the accident happened was 
that offered by defendant, thatthe plow, as it was be- 
ing pulled along the cars, struck a large stone, which 
became wedged between two of the cars, whereby it 
was raised above the guard-rail and then forced over 
by the pressure of the earth. Held, that it was error 
to leave it to the jury to determine whether defend 

aut was negligent. Second Division, Oct. 20, 1891. 








De Vau v. Pennsylvania & N. Y. Canal & R. Gy 
Opinion by Parker, J. 7 N. Y. Supp. 692, reversed, 


REFORMATION OF CONTRACT.—(1) A person is enti- 
tled to reformation of a written contract intended to 
evidence a previous oral one, if his agent, in draw} 
it up, has made it contain terms not contemplated by 
the parties, though the agent thought such terms jp. 
tended, and intentionally embodied them in the coy. 
tract. (2) In an action on a written contract, intended 
to evidence a previous oral one, but which by mutual 
mistake was made to contain terms not intended and 
not embodied in the oral contract, the court cannot 
render judgment by reference only to the original ora 
contract, without reforming the written one. Oct. %, 
1891. Linton v. Unexcelled Fire-Works Co. Opinion 
by Peckham, J. 13 N. Y. Supp. 495, reversed. 


REPLEVIN—AMENDMENT OF UNDERTAKING FOR RE 
TURN OF PROPERTY.—The Special Term of the Sy. 
preme Court has power to permit the amendment of 
an undertaking given by defendant in replevin for, 
return of the property, by striking therefrom an ad- 
mission, inadvertently made, that defendant had in 
his possession all of the property described in plain- 
tiff's requisition when the same was served on him, 
aud in deciding the question whether such amendment 
should be permitted, the court should determine 
whether or not plaintiff relied on such admission, and 
whether or not but for such admission he would have 
made an examination and discovered the truth. Mar. 
tin v. Gilbert, 119 N. Y. 298, explained. Oct, 6, 1891. 
Dale v. Gilbert, Sheriff. Opinion by Peckham, J. 2 
N. Y. Supp. 370, reversed. 


SHERIFF -—- WRONGFUL LEVY.— Defendant, sheriff, 
under an attachment pretended to levy on a certain 
fund which plaintiff claimed the right to hold asa 
signee for benefit of creditors. Plaintiff objected to 
such levy, but defendant still asserted his right to the 
possession of the fund, and demanded its surrender, 
whereupon plaintiff drew the money out of the bank 
and laid it on a table, at the same time forbidding de- 
fendant to takeit. Held, not a voluntary payment to 
defendant, and a taking by him under the circum- 
stances amounted to « conversion. Counsel for the 
respective parties conceded that the sheriff could not 
properly levy his attachment upon the mouey which 
the plaintiff had realized from a sale of the assigned 
property. Thurber v. Blanck, 50 N. Y. 80; Castle v. 
Lewis, 78 id. 131-136; Anthony v. Wood, 96 id. 180. It 
was claimed however that the transaction was, in éf- 
fect, a voluntary payment of the money to the defend- 
ants, and that consequently it could not be recovered 
back by the plaintiff. Numerous authorities are cited 
in support of this contention. They are to the effect 
that moneys paid under a mistake of the law, but with 
a full knowledge of the facts, cannot be recovered 
back. We cannot see that the princ'ple established in 
those cases has any application or bearing upon that 
under consideration. The defendants, as sheriffs, bad 
an attachment which they pretended to levy upon the 
money in question. The plaintiff claimed the right to 
hold the same as assignee for the benefit of creditors, 
and objected to their levying upon the same. The de- 
fendants still asserted their right to the possession of 
the fund, and demanded its surrender. = [t was und r 
these circumstances that the plaintiff went to the 
bank, drew the money and laid it upon the table. He 
did not hand it over or pay it to the sheriff; onthe 
contrary, he forbade him to take it. It seems to ™% 


clear that the taking by the defendants, under thees 
circumstances, constituted a conversion, and that it 
was inno sense a voluntary payment on the part 

the plaintiff. Second Division, Oct. 6, 1891. 
ter v. Bailey. 
1:2, affirmed. 


McAllas 


Opinion by Haight, J. 1 N. Y. Supp. 
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THE TiLDEN WILL. 
Baitor of the Albany Law Journal: 

The first provision of the trust therein, that for a 
free library, etc., in the city of New York (if it had 
stood alone), would probably have been held legal. 
But being followed by, or having attached, the more 
indefinite and admittedly illegal provision raised the 
main or only question on which the final decision 
hinged was raised. 

Could the second provision be legally disconnected 
from the first, leaving the first provision to be consid- 
ered by itself alone; in other words, must the two pro- 
yisions stand or fall together? 

The decision of that question depended on whether 
the two provisions were alternative, the first primary 
and the second ulterior, which as matter of construc- 
tion raised a very fine legal point, which divided the 
bar in Opinion about as equally asit did the determin- 
ing court. 

To deem that the testator counted upon and de- 
sired the final result is a most ingenious fancy. 
Our imagination is not so stretchable as to see in 
Limbo or elsewhere the chuckling shade of the testa- 
tor delighting in the result as in accordance with his 
testamentary intention and prescient belief, delighting 
also in that other fine inchoate stroke of his, so well 
calculated to encourage (Danton's thrice-repeated defi- 
nition of) bold genius in relatives, viz., the forfeiture 
clause in the will for attempting its validity. 

The designed charity was a great and noble one. 
Courts should not allow meritorious cases to lead them 
go faras to require a retracing of their steps after- 
ward; the equity of individual cases should yield 
rather, as of less consequence. If this case, vibrating 
at the equipoise, might have been decided either way, 
the final decision weights the precedent as such toward 
the side of greater certainty and perbaps a wiser pub- 
lie policy. And we find no fault whatever with it, 
though our belief was on the other side before the de- 
cision. And we appreciate the able dissenting opin- 
ion by Justice Bradley. 

Yours, 
J. B. DALEY. 


Prattsviuue, N. Y., November 25, 1891. 





THe Ayes Hap It. 


Fditor of the Albany Law Journal: 

One of the most amusing incidents occurred in the 
court of a newly-elected justice of the peace of the 
town of Johnstown recently. A prisoner had been 
arrested for some petty offense, and was brought into 
his court to answer for the same. He was attended 
by his counsel, and the People also had their repre- 
sentative there in the form of a recently-admitted 
Member of the bar. Upon being arraigned, the court 
asked the defendant if he were guilty of the offense 
charged, to which he replied, “ Not guilty.””. The 
court then said a motion for his discharge was in or- 
der, and then the prisoner's counsel, seeing the drift of 
the matter, promptly replied, ‘‘I move the court that 
the defendant be discharged.’’ The court then in- 
quired if the motion was seconded, and the prisoner 
quickly said, “I second the motion.”” The court then 
said: “The motion has been duly made and seconded 
that this prisoner be discharged, are there any re- 
marks to be made?” and the People’s representative 
Was 80 dumbfounded by the * new procedure,” that he 
Was helpless to stem the tide. The court then put the 
Motion, and said all who were in favor of the pris- 
oner’s discharge say “ aye,”’ and two ‘ayes’ came vo- 
ciferously from the prisoner and his counsel. “All 


court replied the motion was carried unanimously, 


and the prisoner was discharged. 
I think there is not the equal to this, and would like 
new practitioners to ‘‘get onto ”’ this. 
Very truly, 
H. D. WRIGHT. 
November 21, 1891. 


——__+>—__—_—_ 


NOTES. 


[* a recent case in Texas, the defendant being in- 

dicted for aggravated assault by biting off a piece of 
the complainant's ear, the complainant was permitted 
to exhibit the maimed ear to the jury, but it was held 
not tobe a case of “serious bodily injury.’’ They 
don’t mind such a little thing as an imperfect ear in 
Texas. 


In an article on “ Baron and Feme”’ in the Welsh 
Review, Mr. Inderwick, Q.C., says: “At present, as 
we all know, the married woman is the spoilt child of 
the British Legislature, who gets in due course what- 
ever she cries for.”’ This isa Q. C.’s opinion of au ap- 
proach to equality, on the part of the wife, to the hus- 
band in respect to rights of person and property. 


The attorney-general of England, in addition to his 
salary of £7,000, received as fees for contentious busi- 
ness in 1887-88, £4,655; 1888-89, £5,014; 1889-90, £2,179; 
1890-91, £2,782. The solicitor-general received, in ad- 
dition to his salary of £6,000, fees as follows: 1887-88, 
£3,779: 1888-89, £5,056; 1889-90, £2,300; 1890-91, £2,044. 
The lord advocate of Scotland received in addition to 
his salary of £3,279.10 fees ranging for the year from 
£47 to £89 for non-contentious business, and from 
£137 to £547 for contentious business. The solicitor- 
general for Scotland, with a salary of £955, received 
annually as fees for contentious business, sums ranging 
from £155 to £421, and for non-contentious business, 
from £19 to £39. The fees of the attorney-general for 
Ireland, whose salary is £5,000, range from £989 to 
£1,722; and those of the solicitor-general for Lreland, 
whose salary is £2,000, ranged from £127 to £789.—The 
Law Journal. 


A really remarkable speech was made by Lord Cole- 
ridge when receiving the lord mayor at the Royal 
Courts. The chief justice was probably disappointed 
by the causes which met him at Guildhall; but confi- 
dence in the court cannot be restored in a single sit- 
ting. Any such disappointment however could scarcely 
account for his confessed contempt for mercantile 
problems, and his sympathy with those who preferred 
**to have their causes settled simply, quietly, inex pen- 
sively, by some sensible, honorable man who knows 
his business, and whom they can trust, to the enor- 
mous expense and the endless delay which often at- 
tend proceedings at these courts of law."’ But this is 
notall. ‘And I must say for myself that I think the 
man must have an uncommon devotion to the science 
of lawif he prefers to have settled questions that 
Lord Ellenborough and Lord Mansfield left unsettled, 
at the expense of hundreds and perhaps thousands of 
pounds, thanto have his own particular case, which 
interests bim beyond all other cases in the world, deci- 
ded by some mercantile arbitrator.” Could there pos- 
sibly be stronger encouragement to shut up all courts 
of law and substitute common-sense arbitrators for 
judges? But having expressed this opinion, having 
failed to see the peculiar importance of questions 
whether rats are a peril of the sea, or whether the con- 
ditions of abandonment have been observed to create 
a total loss, the lord chief justice thinks it quite right 
that the experiment of reviving Guildhall sittings to 





those opposed say no,” and there being no “ noes,” the 


win back commercial causes should be tried. “We 
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will reopen the courts, but reflect upon the enormous 
expense and almost endless delays to be encountered, 
compared with the cheap and simple mercantile arbi- 
tration.”” This was the lesson of Lord Mayor's day, 
1891, taught by the successor of Lord Ellenborough 
and Lord Mansfield. And the result: Courts reserved 
for County Court appeals, and Clitheroe and baccarat 
cases tried under the eyes of fashionable society. De- 
generacy could hardly be more pronounced. We doubt 
however whether Lord Coleridge was not indulging in 
a little quiet fun. The rats look very suspicious. And 
the doctrine of constructive total loss isnot the most 





creditable of judge-made principles. Possibly he 
thought that the heavy city dignitaries would resent 
the reflection upon their patriotism—their indifference 
to the great science of the law, their preference for 
simple, honest arbitrators. But there is the “enor- 
mous expense and endless delay.” Yes, he must have | 
been serious. Very different were the remarks of | 
Lord Halsbury at the Guildhall banquet. He spoke of | 
the ‘‘ great commercial causes,’’ and evidently looked | 
forward to the courts regaining the lost business. But 
both he and the attorney-general are disappointing. | 
All they can promise us is a bill to amend the law of | 
evidence! No measure to reform our judicial pro- | 
cedure, no step to anticipate the scandal of the block | 
in the Chancery Division. No plan for the modifica- 
tion of the circuit system. Well, we expect nothing, 
and so are not disappointed. One result of commer- 
cial cases going to arbitration is, that many disputed 
questions must remain unsettled. Lord Coleridge ap- 
parently thinks this a small matter. But arbitrators 
try to act according to legal principles. ‘They look to 
the courts for guidance. Average adjusters and un- 
derwriters do the like. It isa calamity when questions 
arise about which doubts exist, and which no arbitra- 
tor can ever settle. There must be a thousand arbi- 
trations where, if the law were settled, there would be 
none. This isavery serious feature of the present 
tendency to avoid the courts.—London Law Times. 


—_——q___—— 


THE FIRST LESSON. 


OR information in regard to membership in the 
class, see announcement elsewhere, or address a 
letter to the editor. The author of these lessons cor- 
rects all exercises, answers questions, furnishes blanks, 
lesson keys and speed sheets. 

Each student will also receive cards of introduction 
to other members of the class, with whom he may cor- 
respond, using short-hand characters. 

You are recommended to get some friend to study 
with you. Read toeach other, practice together, and 
criticise one another's work. 

Corresponding in short-hand is exeeedingly profit- 
able. After you have learned a few lessons you will be 
introduced by card to one or more students who are 
pursuing this course elsewhere. In your correspond- 
ence you are to use afew short-hand characters. You 
will be able in a few weeks to write a letter altogether 
in this way. 

Send your name aud address at once if you have not 
already done so, and a lesson-blank will be mailed to 
you. Write plainly. 

You are advised to put the lessons in a scrap-book in 
proper order for reference; or better still, preserve the 
papers containing them. 

Half an houror more should be given to practice 
every day. Write each lesson over and over many 
times, until you feel that you are master of it. Short- 
hand is a splendid accomplishment, and the editor 
wishes you only success in this undertaking. 

After studying the lesson, copy Plate 1 not less than 
ten times, using a good pen, black ink and foolscap 
paper. 











Compare your work frequently with the engrayeg 
characters, and be careful to write a small hand, pla. 
ing the words closely together, pronouncing them 
aloud as you write them. Occasionally read over what 
you have written. Remember the three rules: 1, Prag. 
tice; 2, Practice; 3, Practice. 

Observe carefully the following points: Make the 
characters, or letters, all the same length—rather 
short, not too long. Place them quite close together, 
and do not get them crooked. Each stroke should 
rest precisely on the line. In line 7 joined b extends 
below the line. Therule is that the first downward 
letter should rest on the line. B, d and j are always 
struck downward, and g to the right. Just as you 
write each letter speak its name aloud. Thus, while 
you are writing line 1, say b, b, b, and line 2, d, d, d, ete. 
The letter in line 4 is called gay instead of g. The let. 
ter [ should be made sharp-pointed, and the two lines 
composing it light, not heavy (see line 9). 1 is always 
so written as to point straight down. The letter o 
should be very short—only one-fourth the length of 
d. Oisstruck at aright angle with the letter beside 
which it is placed. For example, o in line 13 slants to 
the right in beau, to the left in Job, is horizontal in 
dough, and vertical in go (line 15). It is so written as 
to point directly away from the letter, or stem, near 
which it occurs. JB, d,j, g are consonants, and IJ, 0 
and a vowels. The letters, or marks, which express 
consonants, are called stems; while the dots, dashes 
and small angles are called vowel signs. 

KEY TO PLATE 1. : 

Line 12 By die Guy eyed bide gibe guide abide. 13 
Beau dough ode bode Job goad obeyed doge. 14 Bay 
aid Abe jay gay jade guage babe. 15 Day age Joe go 
obey ago abode dido. 

PLATE 1. 
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CURRENT TOPICS. 





R. ANDREWS, of Salem, Mass., who has re- 
cently so mercilessly criticised sentimental 
methods in the treatment of criminals, may find a 
pertinent fresh text in the ‘‘ good old Thanksgiving 
custom,” of his Commonwealth, of pardoning two 
life-convicts, which was observed this year by Gov- 
ernor Russell. It is said that only one newspaper 
in Boston criticized the action, and it seems to us 
that it showed good sense as well as independence. 
One newspaper says: ‘‘The systematic manner in 
which the pardons were issued showed that the 
matter was conducted in a business-like manner, 
and that sentiment and good sense went hand in 
hand.” It will not be contended that an occasional 
pardon to a life-convict is not proper, but it ought 
to be exceptional and granted only for cogent and 
peculiar reasons. This practice of issuing two par- 
dons regularly on a certain day every year, 
“whether or no,” is in our judgment about as inde- 
fensible as it would be to pick out two inno- 
cent members of the community and _incarce- 
rate them for life on every annual Fast day. There 
is just about as much reason in the one case as the 
other. There would be more discretion in pardoning 
convicts sentenced for a shorter term than for life, 
for the latter sentence implies some peculiarly heinous 
crime which demands the punishment nearest in 
severity to death. We are inclined to believe that 
no good can come of such systematic blunting of 
the edge of the sword of justice. Send the life- 
convicts turkeys and mince-pies on Thanksgiving, 
by all means, kut let mercy—if the pies may be con- 
sidered a mercy—stop at that. 


Mr. Andrews however will not derive so much, 
nor much, comfort from an article in the December 
Forum, by Elijah C. Foster, special agent of the 
Department of Justice at Washington, on “ Reform- 
atory or Punitive Prison Management,” in which 
the writer essays to show that serious crimes are not 
increasing in this country out of proportion to the 
Increase Of population, and that the apparent in- 
crease, dwelt on by Mr. Andrews, is in petty of- 
fenses, particularly in the offense of drunkenness. 
We make the following extracts: 


“Weare informed by Dr. Harris of Boston, now the 
commissioner of education of the United States, that 
in 1860 the cases of crimes against person and property 
in Massachusetts were more numerous proportionately 
than in 1885, and that in twenty-five years the crimes 
against person and property had decreased forty-four 
per cent, allowing for increase in population. * * * 
Atable prepared by Mr. Carroll D. Wright, United 
States commissioner of labor, showing sentencesin the 
State of Massachusetts for all classes of offenses, in- 
cluding drunkenness and liquor offenses, from 1860 to 

made from the official statistics as reported by 
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the Massachusetts Bureau of Statistics of Labor, in its 
eleventh annual report, and the result of certified re- 
ports of the clerks of all the criminal courts in the 
State * * * shows that the total number of sen- 
tences for all offenses for the twenty years is five hun- 
dred and seventy-eight thousand three hundred and 
forty-eight. Of these, three hundred and forty thou- 
sand eight hundred and fourteen were for drunken- 
ness, including common drunkards; that is, sixty per 
cent of the total number of crimes in twenty years be- 
long to * intoxicating liquor’ offenses, and the percent- 
age of increase iu this class of crime from 1860 to 1879 
was one hundred and fifty-five and uine-tenths. This 
same table shows that for the same period there was 
an actual decrease of twenty and one-tenth in what are 
known as high crimes, that is, those that have always 
been recognized as crimes. Another important factor 
to consider in comparing crime of fifty years ago with 
crime of the present, is the great growth of our cities. 
Horace D. Wadlin, chief of the Massachusetts Bureau 
of Statistics of Labor, states: ‘The population in the 
territory now comprised within city limits in Massa- 
chusetts has risen from six hundred and twenty three 
thousand four hundred and forty-nine, at the close of 
the war (1865), to one million three hundred and 
seventy-two thousand three hundred, a gain of one 
bundred and twenty-two and eleven one-hundredths, 
while the State outside this territory has gained but 
thirty-four and sixty-six one-hundredths per cent.’ It 
is a matter of common notoriety that crime is greater 
in urban than in country districts, and this remarkable 
increase in the growth of our cities, out of all propor- 
tion to the increase of the country, will account for 
the large increase in petty offenses and drunkenness. 
These very figures have been referred to and used to 
demonstrate crime on the increase in Massachusetts. 
* * * A Jate census bulletin on convicts in peniten- 
tiaries in all the States of the Union, prepared by Dr. 
F. H. Wines, government agent and inspector for sta- 
tistics of pauperism and crime, shows an actual in- 
crease of nine thousand six hundred and ninety-five 
in the number of penitentiary convicts. The popula- 
tion of the country, according to the tenth census, was 
fifty million one hundred and fifty-five thousand seven 
hundred and eighty-three; the number of convicts in 
penitentiaries, including leased prisoners at that date, 
was thirty-five thousand five hundred and thirty-eight; 
the ratio of convicts to the population was seven hun- 
dred and nine in each million. Tne eleventh census 
shows the population to be sixty-two million six hun- 
dred and twenty-two thousand two hundred and fifty, 
and the number of convicts forty-five thousand two 
hundred and thirty-three, the ratio of convicts to the 
population being seven hundred and twenty-three, an 
increase of only thirteen to the million. Dr. Wines, 
who is regarded as the best authority in this couutry 
on criminal statistics, says that ‘this growth is not 
alarming, since further study may result in an expla- 
nation of it, or even in showing that crime of a serious 
nature is rather on the decline in this country than on 
the increase.’ The result of an examination of statis- 
tics relating to juvenile reformatories, as compared 
with ten years ago, is still more encouraging. The 
total number in the United States in 1890 was fourteen 
thousand eight hundred and forty-six, the nnmber re- 
ported in 1880 was eleven thousand four hundred and 
sixty-eight, an increase of three thousand three hun- 
dred and seventy-eight. In 1880 the ratio was two hun- 
dred and twenty-nine in each million of population; 
in 1890 it was two hundred and thirty-seven, an in- 
crease of only eight to the million. * * * In 1886 
there were confined in the various institutions in this 
country one thousand and twenty-seven United States 
prisoners; in 1887, eight hundred and forty-two; in 
1888, one thousand one hundred and twenty-five; in 
1889, one thousand and eighty-three; in 1890, one thou- 
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sand and eleven. The arrests for drunkenness in New | 
York city for the year 1890 were thirty-one thousand 
five hundred and thirty-four, in Philadelphia for the 
same year, twenty-four thousand six hundred and 
sixty-one; in Boston for the year 1889, twenty-four 
thousand; in Chicago for the same year, thirty-one 
thousand one hundred and sixty-four. It is estimated 
that three hundred and sixty-five thousand men are 
arrested annually in this country for drunkenness 
alone—an army greater than the arrests for all other 
offenses. * * * When we compare in any way the 
statistics of present crime with the apparent crime of 
fifty years ago, we must consider that our rapid growth 
and advancing civilization have caused hundreds of laws 
to be enacted, making offenses of those matters which 
were not then regarded as crimes. There are hundreds 
of prisoners serving sentences for violation of internal 
revenue laws, National bank laws and post-office laws, 
most of which offenses were unprovided for by legisla- 
tion fifty years ago. Violations of municipal regula- 
tions now frequent were not recognized or provided 
for as offenses, even twenty yearsago. Could wecom- 
pare the arrests made in 1890 with those in 1840, for 
similar offenses, it would undoubtedly show a decrease 
rather than an increase in crime. * * * The in- 
crease of crime, as we have shown, is not in the seri- 
ous class of offenses against person and property, 
known as ‘felonies,’ but in petty offenses or misde- 
meanors, which include the vast horde of drunkards 
that appear daily in our police courts, where is heard 
the monotonous sentence, ‘thirty days.’ But what 
about the ever-increasing army of drunkards? * * * 
If one-half the expense that is now annually incurred 
in protecting society from this class and their crimi- 
nal offspring, was appropriated for the building of in- 
ebriate asylums, we would soon have the habitual 
drunkard in safe custody and under proper treatment. 
* * * This plan would only be carrying out and 
adapting to the habitual drunkard some of the last 
best thought of reform methods, as illustrated by the 
New York State Reformatory at Elmira, N. Y., the 
Massachusetts Reformatory at Concord, Mass., the re- 
formatory at Huntington, Penn., and other similar in- 
stitutions. Until this or some similar method is 
adopted for this numerous class of offenders, the 
‘reform system’ cannot be made chargeable for their 
increase, for it cannot reform them until it has the 
place and opportunity to apply its methods, and until 
then let no man talk of going back to the whip and 
pillory.”’ 

This showing by Mr. Foster confirms us in our 
opinion that the true remedy is to strike at the 
traffic in strong drink, and that we are not extrava- 
gant in supposing that three-quarters of all crime 
springs directly or indirectly from that source. 


The Washington Law Reporter works itself into a 
very unnecessary passion over the communication of 
“Lawyer” to this journal on the subject of Mr. 
Tilden’s will, feels “ashamed and surprised” that 
we publish it without comment, and intimates to 
Mr. Tilden’s niece that she would do well to sue us 
for libelling her dead relative. Our correspondent, 
whom the Reporter denounces as a ‘‘ creature” and 
‘* fool hyena,” is one of the most reputable and in- 
fluential lawyers in this State, and doubtless will 
smile at the pious contortions of this penny dreadful. 
While the Reporter’s hand is in, he would better 
**go for” the Chicago Legal Adviser also, which 
editorially expresses the same opinion as ‘‘ Lawyer.” 
If the W. L. &. writer lived in this State, he would 





find this opinion not uncommon. It is not at all 


— 
singular, considering the ease with which the testa. 
tor could have set the matter beyond any doubt 
whatever. We do not entertain this view, however, 
for we find it too difficult to believe that he was not 
sincere. We thought the will would be supported, 
and expressed our regret that it was not. But pro. 
fessional men have a right to put their own con. 
struction upon Mr, Tilden’s remarkable carelessness 
or self-sufficiency. As for the angry barrator who 
thus lashes himself in the little arena of the W. L. R, 
we assure him that his occasional opinions on any 
possible subject have never excited in us interest 
enough to produce either surprise or shame, and are 
of such infinitesimal importance or influence that 
he is not in the smallest danger of a libel suit by any- 
body on account either of the living or of the dead, 





An interesting question of criminal law is raised 
by an item of news which comes to us through a 
Honeoye Falls newspaper, an account of the taking 
and carrying away of what is known in the fire- 
men’s circles in this State as the ‘‘Iron Man,” 
This is the iron image of a running fireman, witha 
fire-hat and coat on. According toa rather rude 
cut at the head of the newspaper account, he 
strongly resembles that other and more famous fire- 
man, commonly known as the Arch-Enemy, except 
that for the conventional pitchfork is substituted a 
speaking-trumpet. It seems that as some college 
societies recreate themselves by stealing tradesmen’s 
signs, so the fire companies of this State steal the 
Tron Man from one another and erect him as a 
trophy on their roofs, Thus he was captured from 
a Rochester company by an Avon company, who 
held him until the Honeoye Falls firemen lately cap- 
tured him. To do this they had to saw off an iron sup- 
port one inch by an inch and ahalf in size. They say, 
“they came, they sawed,” etc. Fearing reprisal, they 
have bestowed the Iron Man for the present in 4 
bank vault. This we deem a mean advantage. 
They ought to hang him out on their outward wall, 
and give the others a fair opportunity to retake him, 
But are not these enterprising youth getting them- 
selves into difficulty with the legal authorities, and 
if so, what? It is not burglary, for no essential part 
of the house was broken. It is not larceny, for the 
Man was real estate, and the acts of severance and 
asportation were simultaneous. It clearly is not 
kidnapping nor abduction. It seems to be mali- 
cious trespass under our Penal Code, § 640. Could 
the Honeoysians justify by showing that it wasa 
custom to steal him? No, because larceny may not 
be justified by custom. Com. v. Doane, 1 Cush. 5. 
Could the Avonians sue in replevin? They might, 
unless the Honeoye Falls people previously should 
tack him on their house and thus make real estate 
of him. Might they not sue for damages? Proba- 
bly, for even a thief has title against another thief. 
Ward v. People, 3 Hill, 395. We should think 
the local attorneys might easily ‘‘make it hot” for 
the purloiners. We should not however have 
deemed ourselves justified in this last suggestion, 
were it not for the mighty example of the W. L. R. 
set forth above. 
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“The trial of Dr. Graves, in Denver, Col.,” says 
the New York Press, ‘‘on the charge of having 
murdered the late Mrs. J. B. Barnaby, is in some 
ts without precedent or parallel in legal an- 
pals. There have been inter-State murders by a per- 
son, for instance, shooting or throwing a missile 
from one State into another with fatal effect. But 
in the Graves Case the defendant is accused of hav- 
ing sent a bottle by mail more than half across the 
continent, from Massachusetts to Colorado, the bot- 
tlecontaining poison and being addressed to Mrs. 
Barnaby. That lady drank of the liquid contained 
inthe bottle, which purported to be whisky, but 
was really a solution of arsenic, and died. The 
bottle, in the United States mail, passed through a 
number of States, so that this murder was probably 
committed at the longest range of any similar crime 
inhistory.” We see nothing in the way of convic- 
tion as mere matter of law. It is as if the Doctor 
had possessed a gun of extremely long range, and 
standing in Massachusetts had fired at Mrs, Barnaby 
in Colorado, and there killed her. 





That same Press has a column of answers to cor- 
respondents, ‘‘free of cost,” in which we find the 
following : 

“Aftera man is granted an absolute divorce from 
his wife in this State, can she go to another State and 
marry, to come back to this State to live, without lay- 
ing herself liable to the laws of this State? The gen- 
eral rule with respect to marriages is that if they are 
valid where entered into they are everywhere valid, 
butthis rule is by no means binding on the courts of 
different jurisdictions. The New York courts will 
however respect such a marriage as you speak of if the 
parties to it had an actual bona fide residence in the 
foreign State, but not if the residence was acquired in 
fraud of the New York statute. Therefore the wife 
inyour question may return to New York and live 
with her second husband if she contracted marriage 
with him in good faith.” 

Nothing could be worse than this. The marriage 
would be perfectly valid, under our decisions, even 
if the parties resorted to the other State on purpose 
to evade the regulation of this State. But newspa- 
per law is a fearful and wonderful thing. Even the 
inerrant Sun recently told its readers that a mar- 
riage, not intended by the parties to be in earnest, 
bound them because the celebrant turned out to be 
’notary public. 


_- ° 


NOTES OF CASES. 





N Cerveny v. Chicago Daily News Co., Supreme 
Court of Illinois, October 31, 1891, it was held 
that it is libellous to falsely publish of a person that 
he is an ‘‘ anarchist.” The court said: ‘An ‘an- 
archist’ is defined by Webster to be: ‘An anarch; 
one who excites revolt, or promotes disorder in a 
State,’ and this we assume to be a sufficiently accu- 
tate definition of the word. It is moreover here al- 
leged that at the time and place of the publication 
complained of, it was commonly understood and 
believed that ‘the doctrines, opinions, — beliefs, 





teachings and tenets of said class, party or sect 
called ‘ Anarchists,’ as aforesaid, and of the persons 
composing said class, party or sect, is that the law 
and order of society then, and ever since then, and 
now, existing should be overthrown by revolution 
and force.’ It cannot therefore be correctly said 
that this is no more than charging the plaintiff 
with being a member of a certain political party; 
for anarchy, being the enemy of all governments, is 
necessarily the reverse of a political party, which is 
always in support of some form of government, and, 
professedly, of that which is the best. It seems to 
have been assumed, in the courts below, that it is 
not libellous to publish, falsely and maliciously, that 
one entertains principles merely which if carried 
into practice would be violative of law and destruc. 
tive of all government and of every right secured by 
it. It may for the present be conceded that an ac- 
tion would not lie for slander because of the speak- 
ing of words, orally only, which would amount to 
such a charge against an individual; but the rule in 
regard to libel is different. An action for libel 
may be sustained for words published which tend 
to bring the plaintiff into public hatred, contempt 
or ridicule, even though the same words spoken 
would not have been actionable. Folk. Starkie 
Sland., & L. §§ 155, 156; Newell Defam. 78 et seq. ; 
Hare & W. Lead. Cas. 131; 3 Am. & Eng. Enc. 
Law, 298, and cases cited in notes. And it would 
seem so apparent that an individual may be brought 
into hatred, contempt or ridicule, within the mean- 
ing of the law, by professing vicious, degrading or 
absurd principles, and especially by professing them 
and also confederating with others, alike professing 
them, to give them effect, that it can need no dis- 
cussion. The following cases may however be re- 
ferred to as illustrative of the correctness of this 
view of the law: Hoare v. Silverlock, 12 Q. B. 624; 
Wakley v. Healey, 7 C. B. 591; Williams v. Karnes, 
4 Humph. 9; Dunean v. Brown, 15 B. Monr. 186; 
Stow v. Converse, 3 Conn. 325; Giles v. State, 6 Ga. 
276. Since government is the only guaranty we can 
have for protection in the enjoyment of life, and of 
all that makes life desirable, it is inevitable that all 
good citizens must regard those who advocate its 
destruction either with feelings of hatred or con- 
tempt, in the same measure that they may regard 
them as powerful or impotent to carry out what 
they advocate.” 


In Glatz v. Thein, Supreme Court of Minnesota, 
October 26, 1891, the court said: ‘‘ According to 
the allegations of the complaint herein, the defend- 
ant wrote a communication in the German language 
upon a postal-card, duly addressed the same, and 
forwarded it by mail to one Hein, plaintiff's em- 
ployer, by whom it was received and read. The 
last two words of the writing were averred to be 
incapable of translation into English, but, so far as 
translatable, it read as follows: ‘Adam Hein: I am 
informed that Lorenz has a great deal to say in your 
business that Lorenz has used $700 last year, and 
this year as well not less. Therefore you need not 
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be proud thereof for it comes not out of the air and 
furthermore I would be ashamed of myself to hear 
such talk in my business place. Therefore have I 
yet always .’ Extrinsic facts and cir- 
cumstances were set forth in the complaint; and it 
was further averred that when writing the words 
found in this communication, the defendant in- 
tended to and did accuse plaintiff, by innuendo, 
with having cheated and stolen from him in a cer- 
tain transaction the sum of $700. It was also al- 
leged that the German words used by defendant, 
and literally translated, as ‘for it comes not out of 
the air,’ constitute a phrase commonly used by per- 
sons speaking or writing the German language when 
charging a person with theft or embezzlement, and 
that such is the common and universal understand- 
ing among those conversant with such language. 
In order to sustain the complaint now under consid- 
eration, it must appear therefrom that the commu- 
nication sent by defendant to a person who read 
and understood it was susceptible of personal appli- 
cation to plaintiff, and that it reflected injuriously 
upon him. To fully accomplish this however it was 
no more essential that he should be directly accused 
of the crime of theft or embezzlement than it was 
that he should be accurately designated by name. 
It is obvious at a glance that an intention to vilify 
and libel was not made apparent by the translation, 
for standing alone the language used possessed no 
detrimental significance upon which could be 
founded an action for libel, nor can it be said that 
it had application to plaintiff. The communication 
was made libellous by the allegation of extrinsic 
facts which showed that it was so intended and was 
so understood. These allegations were distinct, 
and were applied to plaintiff by a proper colloquium, 
with the intended and understood meaning of the 
language correctly set out in averments and innu- 
endoes, the office of the latter being to explain the 
words and phrases as written, and annex to them 
their accepted meaning among those conversant 
with the German language. It is the rule that 
words or phrases which on their face appear to be 
entirely harmless may, under certain circumstances, 
convey acovert meaning, wholly different from an 
ordinary and natural interpretation. Such words 
may be rendered actionable by alleging, among other 
things, that the author intended them to be under- 
stood, and that, in fact, they were understood in 
the covert sense, by those whoread them. Pond v. 
Hartwell, 17 Pick. 269; Maynard v. Insurance Co., 
47 Cal. 207; Wachter v. Quenzer, 29 N. Y. 547. It 
is competent to prove, under proper allegations, of 
course, that a word or phrase in a foreign language 
has in common parlance among those who speak 
such language, a meaning somewhat different from 
its definition by lexicographers, and is thus com- 
monly understood by them in ordinary speech. 
Blakeman v. Blakeman, 31 Minn. 396. With the al- 
legations in respect to extrinsic facts and averments 
explanatory of the words and phrases found in the 
writing, and what was intended and understood by 
their use, it seems beyond doubt that the complaint 











alleges that, by means of the communication, crime 
was imputed to plaintiff. He was charged with 
having stolen or embezzled the sum of $700. This 
charge, no matter what words or phrases or form of 
expression was adopted, was libellous, and the com. 
plaint stated a good cause of action.” 


In Cook v. Walley, Court of Appeals of Colorado, 
October 26, 1891, plaintiffs brought suit for dam. 
ages for permitting and assisting in an autopsy 
upon the body of their mother. On trial, the evi- 
dence showed that the husband of deceased sur- 
vived her; that she had been living apart from her 
husband and children; that her death was sudden, 
while in a hack; that plaintiffs never made any 
contract with the defendants for her burial; that 
another person had her body taken to defendants’ 
place of business, employed them to prepare it for 
burial, and subsequently paid them for their ser- 
vices; that an ordinance of the city where deceased 
died required the certificate of a physician as to 
cause of death; that the autopsy was performed by 
a physician, assisted by defendants, in a decent and 
scientific manner. JZeld, that a verdict for the de- 
fendants was properly directed. The court said: 
**In this case plaintiffs thought proper to aver an 
existing contract between the parties themselves and 
the defendants Walley & Rollins; for they say that 
the body was placed in the care of these defendants 
by the plaintiffs, and that the defendants under- 
took for a valuable consideration to furnish the cof- 
fin and hearse, and perform all the services incident 
to, and that were usual and customary in, their 
business as undertakers, and that they were un- 
mindful of their obligations to the plaintiffs, and 
wholly disregarded their obligations, and violated 
the obligations imposed upon them in permitting a 
post mortem examination. It seems to be a well- 
recognized rule that, whenever a wrong is founded 
upon contract, no one not privy to the contract can 
sue in respect of such wrong. Moak’s Underh. 
Torts, rule 8, p. 24. The above principle being 
true, the action of the court, directing the verdict 
for defendants, was warranted; but, as appears 
from the summing up by the judge, other reasons 
operated to confirm his conclusions that the plain- 
tiffs ought not to recover, one of which was that 
the proof showed that the plaintiffs were not the 
sole heirs of the deceased; that she left a husband 
surviving her, whose duty it was, in my judgment, 
to attend to the burial of his wife. It can be said 
that there is some doubt about this question; still 
the authorities indicate that, at common law, it 
was the duty of the husband to bury the wife. 
Schouler Husb. & Wife, § 347; Wynkoop v. Wyn- 
koop, 42 Penn. St. 293, a case cited by plaintiffs in 
error, declares that it is the widow’s duty to bury 
the body of the deceased husband, and this seems 
to be reiterated in the case of Snyder v. Snyder, 60 
How. Pr. 368; vide Secor’s Case, 10 Alb. L. J. 71. 
Accepting this doctrine as correct, it would seem as 
though the husband was the proper party to make 
the contract with the undertakers, But leaving the 
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oposition as an unsettled one, still the evidence 
shows that the individual who was with the de- 
ceased at the time of her death caused the body to 
be conveyed to the undertakers, entered into a con- 
tract then and there to pay for the services to be 
rendered by them, and subsequently did pay. But, 
ifall that has been said before is erroneous or not 
sufficient to defeat plaintiffs’ right of recovery, I 
still think that the evidence discloses circumstances 
which would warrant any physician in declining to 
issue a certificate designating the cause of death, 
and permitting burial without a post mortem exami- 
nation. It is true that the physician may have had 
a belief as to the cause of death, but the circum- 
stances under which death occurred warranted him 
in hesitating to give the certificate required by the 
ordinance of the city of Denver in this case. This 
being so, and the proofs conclusively showing that 
the body was not mutilated, and that the autopsy 
was performed in a decent and scientific manner, 
with due regard to the sex of the deceased and the 
feelings of all parties interested, I cannot conceive 
what damages could be proven toa jury. The tes- 
timony discloses much that might be commented 
upon in support of my conclusion that the plaintiffs 
ought not to recover in this case, and that the 
judgment of the court below must be affirmed, but 
respect for the dead and the living forbid it.” 


——_>—_— 


AN EXCEPTION TESTS THE RULE. 


BY JOHN B. GALE, LL.D. 

ROBABLY no other maxim is put to such false 
uses as “ Exceptio probat requiam.” Its meaning 

is not that an exception shows a connected rule; that 
would make it worthless: Nor that an instance within 
the rule,of which it is not true, proves its truth; that 
would falsify it. But what the maxim says and 
means, is that, An exception (the exclusion, or 
what is excluded) fests the rule, 7%. e., shows, or 
proves, what it is. The exclusion from the general 
statement proves that what is excepted from that was 
within it, for otherwise it would not, and could not, 
have been excepted from it; and thus the exception 
tries, explains, is proof of, what the rule is—its meaning. 
E. g. In a law regulating the use of ‘* the State canals, 
except,”’ u specified basin, the exclusion would prove 
(what else might be doubtful) that the term ‘*‘ canals” 
included their basins. So in one concerning ‘‘all citi- 
zens except [ndian women,’ the exclusion would 
prove that ‘‘citizens’’ included the excepted class, 
and also both Indian men and non -[ndian women, for 
“Expressio unius, exclusio alterius.’’ So always, an ex- 
ception serves in some degree, to define the scope of 
the statement which it restricts; and whatis thus true 
ofa“ rule,” is equally true of every other statement 
that is likewise restricted. Accordingly, the maxim is 
an elemental truth of logic, of frequent use to lawyers 
for construing laws, agreements, etc., and having a yet 
wider range, and whose force is always resistless. But 
it by no means extends to an absolute rule or state- 
ment—toone not thus qualified by a self-restricting 
exception, for it can be true of such a rule only in the 
sense, that a case within the rule of which it is not 
true, tests the rule and proves it false; and none use 
the maxim in that way. Indeed, the maxim limits 


itself to arule that includes an exception, for its ‘‘ excep- 








tio” can only be one that belongs to its ‘ regulam,” 
so that a rule not qualified by an exception, is beyond 
its purview. 

The meaning thus accorded to the maxim is not 
however its popular one, nor is its general use that 
above illustrated. On the contrary, its most common 
use, (notably by a class of Biblicists who abjure Rea- 
son,) is for parrying valid objections to absolute propo- 
sitions. So used, the actual maxim is not applicaple, 
and if it were it could avail nothing, and so, in their 
extremity, the controvertists, either crafty or illogical, 
pervert the maxim as being that, An exception con- 
Jirms the rule (i. e., proves its truth), and then they 
apply it, as if the venerable maxim were that, What- 
ever refutes a proposition, establishes it. E.g. (1) A. 
says, ‘‘All men are liars.’’ B. answers, ** No, some are 
not,” and A. rejoins, ‘‘Oh! they are exceptions that 
only confirm the rule, according to the proverb Ex- 
ceptio probat regulam.”” Now B. cannot understand, 
how the conceded fact that some men are not liars, 
proves that ‘‘all men are liars,’ but if not versed 
in Latin, and a modest layman, and A. is a divine, 
B. retires perplexed, and A. goes off triumphant. 
Likewise (2) this case: A., D.D., of wide repute, 
said to a lawyer: ‘Lev. xviii: 16 forbids marriage 
with a deceased brother's widow,” the lawyer 
answered, ‘* No, you misread that law ‘Thou shalt 
not uncover the nakedness of thy brother’s wife’ as re- 
lating to marriage, and the Levir ate law (Deut. xxv: 5) 
which is in puri materia, and requires a surviving 
brother to take the widow, if she be childless, contra- 
dicts your reading of the other law,’’ and the D.D. re- 
joined “that is an exception that only confirms the 
rule” (meaning his reading), and the lawyer retired, 
disgusted, from the discussion; and perplexed too, but 
only to conjecture how the D.D. could possibly think 
that the admitted contradiction of his reading con- 
firmed that reading. : 

But instances of such perversion of the maxim are 
scarcely needed here—controversial literature abounds 
with them; and so persistent has been the perversion, 
and by such respectable controvertists, that it has come 
to pass that the popular acceptation of the maxim is 
that, An exception proves the trutn of the rule. In- 
deed, a recent article in a leading religious weekly* not 
only so uses the maxim, but does not scruple to state 
that as being Exceptio confirmat regulam. 

If this perverted use of the maxim had not gained 
such currency, and amongst men of education and 
ability, it would merit only ridicule; but in view of 
that fact, some serious considerations will be added to 
what has already been said, viz. : 

(1) Every exception to a rule (or statement) is an in- 
stance within its scope, of which the rule is not true; 
is one that impeaches and destroys the rule as absolute, 
and leaves it only a general rule. If then only the pri- 
mary proposition be taken as the rule, and the excep- 
tion as outside of that, it is evident that the exception 
refutes the rule instead of confirming it; and to make 
the rule true, it is needful to qualify and restrict it by 
the exception, i. e,, to regard the primary proposition 
and its qualifying exception, as together forming the 
rule. But if that be done, the absurdity of having a 
part of the rule confirm the rule—the rule confirm it- 
self—instantly appears. 

N. B. It matters not concerning the true maxim 
(an exception tests the rule), whether only the primary 
proposition, or both that and the exception, be re- 
garded as the rule. 

(2) If one exception could confirm a rule, two would 
make it doubly sure, and so on until the rule were an- 
nulled, and the result reached, that exceptions which 
wholly vacate a rule completely establish it. 





* “ Christ’s single exception to the Mosaic law. By Talbot 
W. Chambers, D.D.,” in the Independent, Oct. 29. 
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(3) An included but unexcepted instance, of which 
the rule is not true, isa contradiction, a refutation, and 
it is a misnomer to call it an ‘‘ exception.”’ It becomes 
that only when formally excepted—when taken out of, 
subtracted from, the primary statement; and it is only 
by dubbing a refutation an “‘exception”’ that quasi 
scholars or controvertists can misconstrue, or misapply 
the maxim. 

(4) Maxims are elemental trutbs, tersely and exactly 
expressed; and presumptively, their words have their 
primary sense. That of probo is to try, test, examine, 
inspect, judge of, and its meaning to prove or demon- 
strate, is only its third one; whilst the primary mean- 
ing of to prove is to demonstrate, verify, etc., and to try, 
test, its secondary meaning. Thus the usual transla- 
tion, ‘An exception proves the rule,’’ is inaccurate, 
though not enough so to lead astray the thoughtful, 
for common-sense tells us that ‘proves’? must 
have its sense of tries, tests, or else the maxim would 
be false. 

(5) Taking the maxim of Un-Reason, that ‘‘An ex- 
ception confirms the rule "’ (proves its truth), and mis- 
calling a refutation an ‘‘ exception,” there is nothing 
that may not thus be proved. E.g. **The Koran isa 
complete body of truth” (and selecting one of its 
errors), “This is untrue; it is an exception; and an ex- 
ception confirms the rule. Ergo. The Koran is a com- 
plete body of truth Q. E. D.” But an actual case is 
better, and one is at hand in the very article above re- 
ferred to; for by its “ proverb of exceptio confirmat 
regulam” and miscalling a negation an “exception” 
(1) it readily reaches the contradiction, that our 
Lord’s conceded abrogation of the Mosaic divorce law 
(Deut. xxiv:1) confirmed his “rule not to abrogate 
the law,” and (2) with that abrogation as its only 
premiss, it vaults to its conclusion, that ‘‘ thus what 
appears on its face (and surely was) a derogation of the 
Hebrew Scriptures, proves on examination to be a con- 
firmation of their claims (which they nowhere make) 
to be a complete rule of human duty.”’ (Italics and pa- 
rentheses mine.) 

Whether the abrogation of the hard-hearted divorce 
law abrogated, or confirmed that law, does not matter 
here; nor whether, in truth, the Hebrew Scriptures 
overreach Christianity, and their semi-barbaric ethics 
dominate the New Testament. Ourconcern is with 
the gulf between the confident Biblicist’s single 
premiss, and his far-off deduction about the Hebrew 
Scriptures, as showing what wonderful feats an ex- 
pert logician can perform, by using the maxim “Ex- 
ceptio probat regulam ” as meaning that, Whatever re- 
futes a thesis, verifies it. 

Jno. B. GALE. 

WILLIAMSTOWN, Mass., Dec., 1891. 


THE ACT TO TAX INHERITANCES. 
ITHIN the last few weeks the courts have thrown 
much light upon the dark mysteries of the in- 
heritance tax. But while, as stated editorially in the 
New York Law Journal of November 25, “ our system 
of taxing collateral inheritances” has been rendered 
“harmonious and consistent” so far as respects the 
general question of taxing property in another State, 
yet the Court of Appeals has, by a very late decision, 
added somewhat to the difficulty of determining 
whether property is in another State or not. 

The kind of property referred to is stock in foreign 
corporations, the certificates for which were being 
permanently kept in this State at the time of their 
owner’s death. 

In Mutter of Romaine, 27 N. E. Rep. 759, the Second 
Division held that where stock certificates belouging 

7 








toa non-resident had been kept in the vaults of g 
New York deposit company for some years prior to 
his death, the stock must. be deemed situate in New 
York for the purposes of taxation under the act in 
question. 

Oddly enough the eminent counsel in the case seem 
to have regarded the locus of the corporation as unim- 
portant, for they caused no statement as to it to be in. 
serted in the papers submitted to the surrogate, and 
Vann, J., who, when the case was presented to the 
court of last resort, wrote a !earned and elaborate 
opinion (concurred in by all his associates except 
Haight, J., who dissented), apparently considered that 
the physical location of stock certificates would of it. 
self give situs to the stock, except only where their 
presence within the State was accidental or transi- 
tory. 

In opposition to this view however are: 

(1) The remarks of Andrews, J., in Matter of Enston, 
113 N. Y. 174, where, in construing the Inheritance Tax 
Law as it was before the amendment of 1891, he says: 
“The certificates are in no general sense property ; they 
simply represent interests in the corporation, and the 


. situs of the property owned by a shareholder in acor- 


poration is either where the corporation exists or at 
the domicile of the shareholder. ”’ 

(2) The fact that unlike chattels, corporate stock, so 
far as concerns the validity of an attempted disposi- 
tion of it, whether inter vivos or post mortem, is not 
witbin the general rule, “Mobilia sequuntur personam,” 
the controlling law in case of conflict being that of 
the sovereignty which charters the corporation and 
thus gives existence to the stock. Story Confl. of Laws 
(8th ed.), 542; Erskine’s Institute, bk. LII, tit. 9, §4; 
Burge For. and Col. Law, vol. III, p. 751. This, 
though commonly treated as an exception to the gen- 
eral rule referred to, really rests upon the principle 
that corporate stock is immovable fromthe State to 
which it owes its origin. Id. 

(3) The fact that it is the settled law that certificates 
held by a resident of this State of stock in a foreign 
corporation are not “ property within this State,” 
within the section of the Revised Statutes (1st ed. R.8. 
360) providing that ‘‘all personal estate within this 
State shall be liable to taxation.’’ See People v. Trow- 
bridge, 4 Hun, 595; affirmed by Court of Appeals, 62 
N. Y. 630. 

In deliveving the opinion of the Supreme Court, Da- 
vis, J. (Daniels and Brady, JJ., concurring), said: 

“The stocks in such corporations, held by individ- 
uals here, are simple representatives of capital or prop- 
erty employed in business in other States, the title of 
which is vested in and controlled by the artificial per- 
son created by and residing in such States. They rep- 
resent an interest which is or may become a member- 
ship in the corporation, and evidence of aright to par- 
ticipate in divided profit, and in the ultimate dividend 
of surplus, after the payment of all debts and obliga- 
tions of the corporation. The stock certificates are 
not themselves the property, but are evidences of the 
rights just mentioned, to be possessed, enjoyed and 
enforced under and in conformity with the laws of the 
State which created the body corporate. The prop- 
erty of the corporation, whether real or personal, in 
which these certificates of legal or equitable rights are 
outstanding, is not ‘ within this State,’ which by the 
general statute is the test of taxability.”’ 

It is possible that when the question is again pre- 
sented to the Court of Appeals, the Romaine Case may 
be found to have proceeded upon the theory that the 
record did not disclose whether the stock there in 
question was issued by foreign or domestic corpora- 
tions, and that it was for theappellant to show error 
affirmatively. Otherwise it would seem to have been 
declared that, for the purpose of giving situs under the 
law to tax inheritances, the accessory draws to itself 
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the principal and that the evidence of aright is more 
potent than the right itself, a view which would add a 
new hardship to the lot of New York capitalists. 

Wm. PIERREPONT WILLIAMS. 


——_>—__—. 


RAILROAD COMPANIES — FIRES — DEFEC- 
TIVE ENGINES — EVIDENCE. 
PENNSYLVANIA SUPREME COURT, OCT. 26, 1891. 

HexpersoN, Hut & Co., LIMITED, v. PHILADEL- 

pHIa & R. R. Co. 

The mere fact that property is fired by sparks thrown from 
the stack of a locomotive engine is not evidence of negli- 
gence. unless it appears that the spark-arrester was de- 
fective, or that the company had not adopted the most 
approved pattern. ’ 

Where property is fired by sparks froma locomotive engine, 
andthe proof shows that it might have been fired by 
sparks either from an unknown engine, or from one of 
several engines, some of which were unknown, it is com 
petent to show that many of the engines threw sparks, 
and that numerous fires had been kindled on that part of 
the line, but such proof should be cunfined exclusively to 
occurrences at or about the time of the fire, with such 
reasonable latitude as to time as to render the proof prac- 


ticable. 
Gavin W. Hart, for appellant. 
P. P. Rothermel, Jr., for appellee. 


Quark, J. This action was brought to recover dam- 
ages for the destruction by fire of the plaintiffs sash 
and door mill at Montgomery, in Lycoming county. 
The mill was situate between the Pennsylvania and 
the Philadelphia and Reading railroads, the former 
passing in front and the latter in the rear of the mill. 
The plaintiff alleges that the fire, which occurred on 
the 10th day of August, 1888, was communicated from 
sparks emitted by the defendant’s engines. The fire 
was discovered about 6 or 6:15 o’clock P. M., in the up- 
per part of the ventilator, on the side next the defend- 
ant’sroad. The ventilator was about thirty feet high, 
and was within twenty-two feet of defendant’s road. 
The watchman testifies that he came on duty that 
evening about fifteen minutes before shntting-down 
time, and that the mill shut down at about 5:30 P. M. 
milltime, or 5:15 railroad time; that after he came 
on duty, and before the fire, two trains passed, the 
firsta coal train going north, drawn by an engive which 
he could not identify, and about fifteen minutes later 
afreight train, drawn by engine No. 72. The defend. 
ant’s evidence however showed that two other en- 
glues, drawing passenger trains, passed this point, one 
at5:2Land the other at 5:22 Pp. M., neither of which 
engines was identified; indeed it would seem that the 
plaintiff did not know they had passed the mill until 
the fact was developed in the defendant’s testimony. 
The watchman testifies further that it was his duty to 
take notice of the engines as they passed, to see 
whether they threw fire from the stacks; that he did 
watch the engine in front of the coal train, and also 
engine No. 72, and that he saw no sparks, but that, as 
it was only 6 o'clock, and the sun was shining brightly, 
there may have been sparks emitted which he did not 
see. The only engine known and identified was No. 
72. The defendant’s contention was that the fire oc- 
curred in the pit containing the shavings and debris of 
the mill, which was immediately underneath the ven- 
tilator, and from which the shavings, etc., were sup- 
plied as fuel to the furnace. There isa large volume 


of testimony bearing upon the origin and cause of the 

upon consideration of which the jury found the 
fire to have been caused by sparks from the defend- 
ant’s locomotive engines. 





The Philadelphia and Reading Railroad Company, 
at the time of the injury complained of, was an incor- 
porated company, entitled to the right of way for its 
engines, etc., upon their tracks, as located in the rear 
of the plaintiff's mill. The company, inthe proper 
use of its road, was therefore in the lawful pursuit of 
a legitimate business, and if injury resulted to the 
plaintiff it is damnum absque injuria. The company 
cannot be mulcted in damages except upon proof of 
negligence. Frankford & B. Turnpike Co. v. Philadel- 
phia & T. R. Co., 54 Penn. St. 345; Railroad Co. v. 
Hendrickson, 80 id. 182. No person is answerable in 
damages for the reasonable exercise of aright, when 
the act is done with a cautious regard for the rights of 
others, and where there is no ground for the charge of 
negligence, unskillfuluess or malice. For the ordi- 
nary risks the land-owner is compensated in the dam- 
ages for right of way. Negligence therefore is the gist 
of the action, and the burden of proof is upon the 
plaintiff to establish it. And as all engines, whether 
provided with spark-arresters or not, emit sparks, the 
mere existence of a fire along the line of the road, 
caused by sparks from the company’s engines, is not 
enough to fasten upon the company the charge either 
of negligence or want of skill. Railroad Co. v. Yeiser, 
8 Penn. St. 366. In Jennings v. Railroad Co., 93 id. 
340, this court, in a per curiam opinion, said: ‘‘To 
hold that the fact of the fire having taken place was 
prima fucie evidence that the spark-arrester was de- 
fective, and therefore that the case ought to have been 
submitted to the jury, would be practically to hold 
railroad companies liable for all fires, for it is notori- 
ous that no spark-arrester has yet been invented to 
prevent all sparks, and a little spark may kindle as 
large a conflagration as a large one, it depending very 
much on the dryness or humidity of the atmosphere 
whether a spark will go out before reaching the 
ground, and whether what it reaches is in a condition 
to be easily ignited.”” So also Railroad Co. v. Schultz, 
93 Penn. St. 344; Railroad Co. v. Latshaw, id. 449. 
While any ordinary fuel may be used in a locomotive 
engine for the generation of steam, the exercise of this 
right is subject to the restriction that the latest im- 
provements in its management in general use shall be 
applied to it. Frankford & B. Turnpike Co. v. Phila- 
delphia & T. R. Co., 54 Penn. St. 345. It is the duty of 
the railroad company, in the use of an engine, to use 
such reasonable precaution as may prevent damage to 
the property of others. Hence in Railroad Co. v. 
Douk, 52 Penn. St. 379, where, although there was no 
direct evidence that the building was fired by the en- 
gine, or that sparks were emitted from it at the time, 
yet the building was near the railroad, and was dis- 
covered to be on fire when the train passed, and it was 
shown that the engine had no spark-arrester, it was 
held the question of negligence was properly submit- 
ted to the jury. The effect of this ruling was to estab- 
lish the principle in Pennsylvania that in case of loss 
by fire, fairly attributable to sparks from a railroad 
company’s locomotive engine, the absence of a spark- 
arrester is prima facie evidence of negligence on the 
part of the company. It is the duty of railroad com- 
panies to adopt the best precautions against danger in 
general use, and which experience has shown to be su- 
perior and effectual, and to avail themselves of every 
such known safeguard or generally-approved invention 
to lessen the danger. But mechanical invention and 
skill have all provided a merely partial protection 
against the emission of sparks. The mere fact that 
sparks are thrown from the stack of an engine is not 
therefore evidence in itself of negligence. Where how- 
ever sparks of large size are emitted, which, carried to 
a long distance, set fire to fields, fences or buildings, 
it may, in the present condition of this branch of me- 
chanical invention, well be inferred that the engine is 
not provided with a sufficient spark-arrester. Rail 
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road Co. v. Hendrickson, supra; Pennsylvania Co. v. 
Watson, 81* Penn. St, 293; Railroad Co. v. Lacey, 89 
id. 458; Railroad Co. v. Schultz, 93 id. 341. Therefore 
in an action for the recovery of damages for the de- 
struction of a dwelling seventy-seven feet distant from 
the railroad, where it is shown that sparks were seen 
flying from engines to a distance of more than fifty 
yards, and fences and fields were set on fire in several 
places about the same time, and at considerable dis- 
tance from the road, the question of negligence, it was 
held, should have been submitted to the jury. Al- 
though the company gave evidence to the effect that 
their engines were in good order, and were all pro- 
vided with good spark-arresters, the unusual distance 
to which the sparks were borne, and the numerous 
fires they created, were held to be such evidence to the 
contrary effect as to have carried the case to the jury. 
Huyett v. Railroad Co., 23 Penn. St. 373. 
Where the injury complained of is shown to have 
been caused, or in the nature of the case could only 
have been caused, by sparks from an engine which is 
known and identified, the evidence should be confined 
to the condition of that engine, its management and 
its practical operation. Evidence tending to prove de- 
fects in other engines of the company is irrelevant, 
and should be excluded. Railway Co. v. Decker, 78 
Penn. St. 293. In the case cited the house of the plain- 
tiff, which stood near the track of the defendant’s rail- 
road, was destroyed by fire on the 6th of March, 1872. 
The plaintiff alleged that the fire originated from 
sparks thrown from locomotive engine No. 458, belong- 
ing to the defendant, which passed his house about the 
time the fire commenced, and that the throwing of the 
sparks was from the negligence of the defendants in 
not having their apparatus in proper order. Mr. Jus- 
tice Gordon, in the opinion of the court, says: ‘ It ap- 
pears from the evidence, and it was conceded in the 
argument, that the only locomotive that could have 
fired the premises in question was that numbered 458, 
in charge of Alfred Carpenter as engineer. It follows 
therefore that the condition of this engine and its man- 
agement were all that were legitimately before the 
court. If it was properly constructed as to its furnace 
and smoke-stack, and was furnished with a spark-ar- 
resting grate of the proper character, the company 
would not be liable, though the building were burned 
by fire accidentally issuing from it. Railroad Co. v. 
Doak, 52 Penn. St. 379. If then this engine was ina 
proper condition, it mattered not that every other en- 
gine owned by the company was without the proper 
appliances for preventing the ejection of coals and 
sparks. On the other hand, if this engine was danger- 
ous in this respect, it was of no consequence that all 
others upon the road were safe. Such being the case, 
it is manifest that all evidence going to prove defects 
in engines belonging to this company, other than the 
one alleged to have produced the injury complained of, 
was irrelevant to the issue pending, and should have 
been excluded.” Soin Albert v. /tailroad Co., 98 Penn. 
8t. 316, where it appeared that the plaintiff’s loss, if 
indeed it was caused at all by the defendant’s negli- 
gence, was attributable entirely tu the escape of sparks 
ata particular time from one of two particular en- 
gines, both of which were identified, evidence was held 
inadmissible on the part of the plaintiff, in order to 
prove defendant’s negligence, to the effect that sparks 
of unusual size had been emitted for some time prior 
to the fire by defendant’s engines generally. ‘‘ The evi- 
dence below,” said our Brother Paxson in that case, 
“established the fact that, if the plaintiff's property 
was destroyed by fire communicated by defendant's 
locomotive, it was done by engine No. 21 or engine 
No. 126, and by no others. Hence it is entirely clear 
that evidence that other engines, upon some other 
day, threw out an unusual amount of large sparks and 
live coals, was immaterial, and if received could only 








. —_—__—___— — 
have confused and might have misled the jury, nor 
would it have been evidence to show that the spark. 
arresters on engines 21 and 126 were out of order,” 
That isto say—for the last sentence is perhaps a little 
obscure—the fact that other engines, at other times, 
threw out an unusual amount of large sparks and live 
coals, would not have been evidence to show that the 
spark-arresters on engines 21 and 126 were out of or. 
der. To the same effect is Jennings v. Railroad Co., 
supra; Railroad Co. v. Gantt, 39 Md. 124, and other 
cases that might be cited. 

Of course the inquiry in all such cases is as to theex- 
istence or condition of the spark-arrester at the pre 
cise time of the injury, but in order to make this prae. 
ticable by proof that it was defective, or threw out 
sparks of unusual size, a reasonable latitude must be 
allowed to show its management and operation both 
before and after. The evidence however must be con- 
fined to its operation at or about the time of the occur. 
rence. In Railroad Co. v. Schultz, supra, it was shown 
that every day for two weeks a particular engine had 
been observed to throw out quantities of unusually 
large sparks, and had fired property along the line of 
the railroad. In Albert v. Railroad Co., supra, it was 
shown that both engines then in question had done 
this for some time before the occurrence. To the same 
effect also is Railroad Co. v. McKeen, 90 Penn. St. 122. 
Testimony tending to show that other fires were set 
by the same engine about the same time however is the 
proper rule, and is undoubtedly competent. Boyce v. 
Railroad Co., 43 N. H. 627; Railroad Co. v. Richard- 
son, 91 U. 8. 454. But when the loss or injury is shown 
to have been caused, or according to the proof may 
have been caused, by sparks from an engine unknown 
and unidentified, or by one of several engines, some 
of which are unknown and unidentified, then the rule 
of evidence is necessarily somewhat enlarged. The 
burden of proof in all such cases, in the first instance, 
is upon the plaintiff to show that the fire in question 
was communicated from the defendant’s engines. “It 
devolves upon the plaintiff to prove by a preponderance 
of the evidence that the fire was communicated by 
sparks or cinders from the railway engines. It need 
not be shown that any particular engine was at fault, 
but it will be sufficient if the fire is proved to have 
been set by any engine passing over defendant’s rail- 
way, and the evidence may be wholly circumstantial; 
as, first, that it was possible for fire to reach the plain- 
tiff's property from the defendant's engines, and, sec- 
ond, facts tending to show that it probably originated 
from that cause and from no other.’’ 8 Am. & Eng. 
Enc. Law,7. And although the rule is otherwise in 
England, and in many of the States, in Pennsylvania, 
as we have said, the additional burden is upon the 
plaintiff to prove negligence in the construction or 
management of the engine. It is not required that the 
fact be established by direct or positive proof. It, like 
any other fact, may be established by circumstantial 
evidence, and, on account of the great difficulty in 
proving negligence in such cases, any proper evidence 
from which negligence may be inferred is sufficient to 
throw the burden on the defendant. ‘A slight pre- 
sumption of negligence however, raised by the plain- 
tiff’s case,” says Mr. Whartonin his Law of Evidence 
(section 871), “is sufficient to throw the burden of dis- 
proving negligence on the defendant. It is a mistake, 
as has been elsewhere shown, to suppose that negli- 
gence can be only proved by positive and affirmatory 
evidence. There may be no direct proofs of negli- 
gence, yet the way in which an injury is done may 
be such that negligence is the most probable hypothesis 
by which it can be explained, and when this is so the 
defendant must disprove negligence by showing that 
he exercised care.” In Thompson on Negligence (page 
159) itis said: “The business of running railroad 
trains suggests a unity of management, and a general 
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‘imilarity in the construction of the engines. For this 


reason, and on account of the difficulty of proving 
negligence in these cases, as before pointed out, the 
admission of evidence as to other and distinct fires 
from the one alleged to have caused the injury is per- 
mitted. The rule is adopted in England, and prevails 
jn all the States, with one or possibly two exceptions. 
More particularly it may be stated as follows: That in 
actions for damages caused by the negligent escape of 
fire from locomotive engines, it is competent for the 
plaintiff to show that, about the time when the fire in 
question happened, the trains which the company 
were running past the location of the fire were so man- 
aged, in respect to their furnaces, as to be likely to set 
ov fire objects in the position of the property burned, 
orto show the emission of sparks or iguited matter 
from other engines of the defendant passing the spot 
upon other occasions, either before or after the dam- 
ageoccurred, without showing that they were under 
the charge of the same driver, or were of the same 
construction as the one occasioning the damage.” Tbe 
rule is more precisely stated in Shearman & Redfield 
on Negligence (section 675) as follows: ‘“ When the 
particular engine which caused the fire cannot be fully 
identified, evidence that sparks and burning coals 
were frequently dropped by engines passing on the 
same road upon previous occasions is relevant and 
competent to show habitual negligence, and to make 
itprobable that the plaintiff's injury proceeded from 
thesame quarter. If the engine which emitted the 
fire is identified, then evidence on either side as to the 
condition of other engines, and of their causing fires, 
has been held irrelevant, but not soif it is not fully 
identified.” 

In our own case of Railroad Co. v. Stranahan, 79 
Penn. St. 405, the evidence was that between 2 and 3 
o'clock in the afternoon the plaintiff's barn, which was 
about one hundred and fifty feet from the railroad, 
was discovered to be on fire. Two trains had passed 
aboutnoon. The fire appeared to have commenced at 
the fence on the road, and burned over the field to the 
barn. The sparks falling set fire in many other places 
along the road. The engine from which the sparks 
were alleged to have been thrown was unknown and 
unidentified, and the plaintiff proposed to show by a 
witness, who lived nineteen miles distant on the line 
of the railroad, the extent to which the locomotives 
on that road going east, on or about the time of the 
occurrence, threw sparks from the smoke-stacks. The 
testimony was admitted. The witness testified that it 
was ‘‘acommon occurrence for the engines to throw 


‘sparks, and set fire for rods from the railroad track. 


They were from a pea to a walnut in size. It appeared 
Worse sometimes than others. They were usually 
freight trains; sometimes passenger trains,” etc. The 
admission of this testimony was assigned for error 
here. In a per curiam opinion this court said: “ This 
was not a case where a certain engine had thrown out 
the sparks which set fire to the plaintiff's barn, but it 
was where the engine was unknown, yet the cause of 
the fire was clearly traced to the railroad track, and 
left the belief that some one of the engines of the de- 
fendants had emitted the coals which set the barn on 
fire. It therefore became necessary to establish the 
fact by such proof as rendered the belief a certain fact, 
This could be done, not by the proof that a certain en- 
gine emitted the sparks incessantly, for non constat 
that this particular engine had passed the plaintiff's 
Premises that day. Hence it was necessary to permit 
the Party to show that the emitting of coals and sparks 
in unusual quantities was frequent, and permitted to 
be done by a number of engines.’’ In Gowan v. Glaser 
(Penn. Sup.), 10 Atl. Rep. 417, the action was for dam- 
ages for the destruction by fire of the plaintiff's rags, 
which were scattered ina field adjoining the defend- 
aut’s road. The allegation was that they were set on 


wii 





fire by sparks from the defendant’s engines, but it was 
not known by what engine. The offer made was as 
follows: To show that several engines on this road 
had insufficient spark-catchers; that the engines of 
this road had repeatedly set fire to property and to 
vegetation along that part of the track very shortly be- 
fore and very shortly after this occurrence; that 
sparks as large as a hickory nut escaped in large quan- 
tities from the engines, causing these fires; that after 
this fire what remained of the rags, and what was 
saved, were spread on the field, and watched day and 
night, and that they were set on fire repeatedly by the 
engines passing on this road. This offer was received 
to show by circumstantial evidence that the damage 
wis done by some engine with an insufficient spark- 
arrester. The jury were to infer from the fact that 
many of the company’s engines, about the time of this 
occurrence, shortly before and shortly ufter, emitted 
sparks of unusual size and quantity; that they were 
without sufficient spark-arresters, and that, upon con- 
sideration of all the evidence, the injury complained 
of resulted from some one of the engines thus imper- 
fectly constructed. The offer was subsequently en- 
larged by adding to it a proposition to prove, not that 
the whole number of defendant’s engines were defec- 
tive, but that the defendant habitually used engines 
with defective spark-arresters. The offer as a whole 
was admitted, and in this court was assigned for error. 
In a per curium opinion this court held that there was 
no errorin the admission of this offer. In Railroad Co. 
v. Page (Penn. Sup.), 12 Atl. Rep. 662, the action wus 
for burning the plaintiff's barn, one hundred and fifty 
feet distant from the track. The evidence was that 
the company’s trains had passed the barn shortly be- 
fore the fire broke out, emitting cinders, smoke and 
amall sparks about the sizeof a pea. There was no 
evidence, direct or circumstantial, to justify the jury 
in finding that the sparks were of any larger size. It 
was further shown that the wind was blowing from 
the track toward the barn, and that sparks had been 
known to have been blown that distance. It was not 
shown that any spark-arrester in use would effectually 
prevent the emission of sparks of this size. While the 
evidence was perhaps sufficient to satisfy the jury that 
sparks from the engine had caused the fire, there was 
no proof of any defect in the spark-arresters; on the 
contrary, it was shown they were in perfect condition. 
There was therefore no proof of negligence or misman- 
agement, and it was upon this ground that we said it 
would have been the duty of the court below, if a 
proper request had been made, to bave instructed the 
jury to find a verdict for the defendant. 

The same rule of evidenceis announced in Railroad 
Co. v. Richardson, 91 U.S. 454. The saw-mill, etc., of 
Richardson, the plaintiffs, was burned on the 7th of 
June, 1870. The evidence tended to show that the fire 
was communicated from ove of two engines belonging 
to the company, the first, drawing a passenger train 
westerly, passing the mill about half past 1 o’clock in 
the afternoon; the other, drawing a freight train east- 
erly, passing it about 40’clock the same afternoon. 
One-half to three-fourths of an hour after the last- 
mentioned train passed by the mill, the fire was discov- 
ered burning on the westerly end of a covered railroad 
bridge, from which it was communicated to the saw- 
mill. The evidence of the plaintiff in error tended to 
show that the fire was not communicated by either of 
the engines complained of, but on the contrary from a 
constant fire at the end of their tramway, about one 
hundred and sixty-three feet down the stream, on the 
same bank of the river, maintained at the westerly end 
of the railroad bridge for the purpose of burning edg- 
ings, stickings, slabs and other waste material from 
thesaw-mill. After the company had rested its case, 
Richardson was allowed to prove that at various times 
during the same summer, before this fire occurred, 
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some of the company's locomotives in au unusual man- 


ner scattered fire in passing the mill and bridge, with- 
out showing either that those which it was claimed 
communicated the fire in question were among the 
number, or that they were similar in their make, state 
of repair or management to said locomotives. The en- 
gines were unknown and unidentified. Mr. Justice 
Strong, in ruling upon this question, said: ‘The 
third assignment of error is that the plaintiffs were al 
lowed to prove, notwithstanding objections by the 
defendant, that at various times during the same sum- 
mer, before the fire occurred, some of defendant’s lo- 
comotives scattered fire when coming past the mill and 
bridge, without showing that either of those which the 
plaintiffs claimed communicated the fire was among 
the number, and without showing that the locomotives 
were similar in their make, their state of repair or 
management to those claimed to bave caused the fire 
complained of. The evidence was admitted after the 
defendant’s case had closed. But whether it was 
strictly rebutted or not, if it tended to prove the plain- 
tiffs’ case, its admission as rebutting was within the 
discretion of the court below, and not reviewable here. 
The question therefore is whether it tended in any de- 
gree to show that the burning of the bridge, and the 
consequent destruction of the plaintiffs’ property, were 
caused by any of defendant's locomotives. The ques- 
tion has often been considered by the courts in this 
country and in England, and such evidence has, we 
think, been generally held admissible, as tending to 
prove the possibility and the consequent probability 
that some locomotive caused the fire, and as tending to 
show a negligent habit of the officers and agents of the 
railroad company,” citing Piggot v. Railroad Co.,3 
Man., G. & S. 229; Sheldon v. Railroad Co., 14N. Y. 
218; Field v. Railroad Co., 32 id. 339; Webb v. Ruil- 
road Co., 49 id. 420; Cleaveland v. Railroad Co., 42 
Vt. 449; Railroad Co. v. McClelland, 42 Til. 358; Smith 
v. Railroad Co., 10 R. 1. 22; Longabaugh v. Railroad 
Co., 9 Nev. 271. 

In Sheldon v. Railroad Co., 14 N. Y. 218, the plaintiff 
gave evidence which tended to show that the engines 
used by the defendants lacked some apparatus which 
was in use upon some other locomotive engines, and 
which rendered the latter less liable to communicate 
fire to substances at the side of the road than those 
which were without that apparatus; that shortly be- 
fore the fire sparks and fire had been thrown from the 
engines used by the defendants, in running their trains 
through the witness’ premises, a greater distance than 
this building stood from the track of the railroad, and 
that he had picked up from the track, after the passage 
of trains, lighted coals more than two inches in length. 
It was argued by the defendant's counsel that the evi- 
dence was too remote and indefinite; that it did not 
refer to any particular engine, ete. Chief Justice 
Denio, in delivering the opinion of the court, said: 
“This argument is not without force, but at the same 
time I think it is met by the peculiar circumstances of 
this case. These engines run night and day, and with 
such speed that no particular note can be taken of 
them as they pass. Moreover there is such a general 
resemblance among them that astranger to the busi- 
ness cannot readily distinguish one from another. It 
will therefore generally happen that when the prop- 
erty of a person is set on fire by an engine of the 
owner, though he may be perfectly satisfied that it was 
caused by an engine and may be able to show facts 
sufficient legitimately to establish it, yet he may be 
utterly ignorant what particular engine did the mis- 
chief. It would be practically quite impossible, by 
any inquiries, to find out the offending engine, for a 
large proportion of those owned by the company ure 
coustantly in rapid motion. The business of running 


the trains on a railroad supposes a unity of manage- 
ment and a general similarity in the fashion of the en- 





gines and the character of operation. I thiuk there: 


fore it is competent prima facie evidence fora person, 
seeking to establish the responsibility of the company 
for a burning upon the track of the road, after refut- 
ing every other probable cause of the fire, to show that 
about the time when it happened the trains which the 
company was running past the location of the fire 
were so managed in respect to the furnaces as to be 
likely to set on fire objects not more remote than the 
property burned. It is presumed to be in the power 
of the company, which is intimately related with all 
its engineers and conductors, to coutravert the fact 
sworn to if it is untrue, or if true in a particular in- 
stance, that it was not so in respect to the engines 
which passed the place ata particular time before the 
occurrence of the fire. The effect of the evidence would 
only be to shift the onus probandi upon the company, 
and that, under the circumstances of this case, seems 
to me to be unavoidable.’’ 

We may also refer to the case of Koontz v. Railway, 
etc., Co. (Or.), 23 Pac. Rep. 820, which was an action to 
recover damages for the destruction of plaintiff's mill 
by fire falling from one of defendant’s locomotives, 
What particular engine this was the evidence did not 
disclose, nor was the plaintiff able to ascertain or make 
proof of its identification from other engines of the 
company, but to strengthen the inference that the 
burning of the mill originated in sparks from this en- 
gine, and to show habitual negligence of the officers 
and agents of the railroad company, he introduced evi- 
dence to show that other engines, of like appearance 
and construction, frequently scattered fire in large 
quantities, and set other fires along the track, prior 
and subsequent to the burning complained of. Mr. 
Justice Lord, in delivering the opinion of the court, 
said: ‘On account of this difficulty of identifyinga 
passing engine, especially at night-time, so as to make 
direct proof of such negligence, and also for the rea- 
son, as stated by Mr. Thompson, that the business of 
running railroad trains supposes a unity of manage- 
ment, and a general similarity in the construction of 
engines, the admission of evidence as to other and dis- 
tant fires from the one alleged to have caused the in- 
jury is permitted. Nor is it requisite that the testi- 
mony must also sbow that the engine which it is 
claimed caused the fire was one of those which had 
previously or subsequently scattered fire along defend- 
ant’s track, but it is enough, as was shown, that it is 
similar in appearance and construction, and under the 
same general management. Hence it is quite gener- 
ully held that evidence that sparks were frequently 
ejected from passing engiues, causing fire along its 
track, on other occasions, is relevant and competent 
to show habitual negligence, and to strengthen and 
sustain the inference that the fire originated from the 
cuuse alleged. As the plaintiff must proceed with his 
evidence inthe first instance, the fact that the defend- 
aut may be able to prove the identity of the engine 
cannot have the effect to make the admission of such 
evidence error.”” In Field vy. Railroad Co., 32 N. Y. 
339, the court, in speaking of this quality of evidence, 
said: “At all events it showed that a practice was in- 
dulged in on the part of the company, about the time 
and near the place, which would have injured the 
plaintiff's property, rendering it probable to a certain 
degree that the injury was attributable to that cause.” 

We have quoted extensively from these authorities 
to show that the rule of evidence referred to, although 
perhaps comparatively new in its application in Penn- 
sylvania, is the rule generally recognized in this coun- 
try, not only by the text-writers but by the courts. It 
may therefore be considered as settled in cases of this 
kind, where the offending engine is not clearly or sat- 
isfactorily identified, that it is competent for the plain- 
tif to prove that the defendant’s locomotives gener- 
ally, or many of them, at or about the time of the oc- 
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qurrence, threw sparks of unusual size and kindled 
numerous fires upon that part of their road, to sustain 
orstrengthen the inference that the fire originated 
from the cause alleged. And as, in the case at bar, it 
js not definitely ascertained to which of the four en- 
gines this fire was attributable, three of them being 
agnknown and unidentified, we cannot see how testi- 
mony of this character could be excluded. But the 
objective point of the inquiry is the condition of the 
passing engines at the time of the occurrence. It is a 
matter of little consequence what may have been their 
gondition ten years or two years before that, for their 
precautions against fireand the management of their 
engines, may have been greatly changed within that 
period. It does not follow because the company, in 
its official management, may have been negligent in 
this respect at a time so remote, that it still remains 
go, The habits of individuals may, in some sense, be 
spoken of as fixed habits, but the official control and 
management of the affairs of a railroad company, as 
well as the various devices used as precautions against 
danger, are liable to frequent and radical changes. The 
line must be drawn somewhere. ‘This class of testi- 
mony is exceptional in character at the best, and is 
ouly admissible because the ordinary sources of proof 
are inaccessible and direct evidence impracticable. 
The rule should not therefore be carried beyond the 
necessity which justifies its admission. If at or about 
the time when fires are alleged to bave been set by lo- 
ecomotive engines, unknown by number or other means 
of identification, the company is shown to have been 
habitually negligent in the equipment or management 
of its engines, or of many of them, this is a circum- 
stance to be considered in connection with others, not 
ouly in determining the origin of the fire, but in de- 
ciding whether or not the company was, at the time, 
in this as in many other instances, negligent in failing 
to provide suitable precautions against danger. If 
mauy of the company’s engines, at or about the time, 
are without sufficient spark-arresters, and frequent 
fires are kindled in consequence, it may well be in- 
ferred, in view of the effectual character of mechanical 
inventions of this kind, not only that the fire in ques- 
tion originated from this cause, but that it occurred 
from the habitual negligence of the company in failing 
to provide sufficient spark-arresters. Reasonable lati- 
tude must of course be allowed. The purpose of such 
proofs would be defeated if they were confined to the 
exact or precise time of the occurrence. In Strana- 
han's Case the court admitted proof to the extent to 
which the various locomotives of the company threw 
sparks on or about the 9th (6th) of November, 1867, 
when the fire occurred. In Gowan v. Glaser the in- 
quiry was as to sparks thrown and fires set very shortly 
before and very shortly after the occurrence. In Shel- 
don vy. Railroad Co., supra, the inquiry was restricted 
to matters occurring about the time and near the place 
of the fire. In Koontz v. Railway, etc., Co. the offer 
Was somewhat more extended in its effects, but we are 
of opinion that the rule should not be given greater 
latitude than we have given it. 

In the case at bar the first offer received, and which 
is the ground of the first specification of error, was as 
follows: “ Plaintiff offers to prove that the property 
of persons along the line of defendant's road, which 
passed the property of plaintiff, destroyed by the fire 
in question on August 10, 1888, and within ten miles of 
plaintiff's said property, was repeatedly set on fire by 
unknown and unidentified engines of the defendant, 
and that the sparks causing said fires, emitted by the 
said engines, exceeded a hickory nut in size, to be ac- 
companied by evidence of experts showing that en- 
gines throwing sparks of the size of a hickory nut either 
did not use the most approved spark-arresters in gen- 
eral use, or if they did, the spark-arresters used were 





Permitted to become defective and out of repair, or 





were negligently managed by those in charge of 
them.” ‘This offer, it will be seen, was wholly without 
limit as totime. The testimony received under it 
was, in some instances, confined to two or three 
months, in sume to six mouths, and in some the testi- 
mony was general, aud in such form as not to indicate 
to what period of time it referred. The second offer 
was: ‘To prove that many of the locomotive engines 
of the defendant, which it cannot identify, and which 
passed the plaintiff's mill frequently during a period 
of six months preceding the fire, habitually threw 
sparks of the size of a hickory nut or larger,” etc. We 
are of opinion that the admission of these offers was 
error. The examination should be confined to the 
negligent operation of the engines of the company at 
or about the time of the fire, with such reasonable lati- 
tude, before and after the occurrence, as is sufficient 
to enable such proofs to be practicable. What has been 
said disposes of the first, second and third assignments 
of error. The remaining assiguments are without 
merit and are dismissed. 

The judgment is reversed and a venire facias de novo 
awarded. 


—_ > 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ASSIGNMENT FOR CREDITORS—PROOF OF CLAIMS.— 
On an accounting by an assignee for benefit of credit- 
ors, the assignor as receiver of a firm of which he was 
a member, presented a claim for a balance of sccount 
alleged to be due from himself to the firm. The 
amount of his debits was not disputed, and to estimate 
his credits for profits in the business, the books were 
put in evidence and the surviving bookkeepers and the 
assignor were sworn, and proof was given of an adjust- 
ment between the surviving members of the firm at 
the date of the assignment. Held, that the inadequacy 
of the evidence of such credits, the receiver having 
given all evidence in his power, was no reason for re- 
jecting the entire claim. Oct. 27, 1891. Cheever v. 
Brown. Opinion by Earl, J. 12 N. Y. Supp. 607, re- 
versed. 


CORPORATION—RIGHTS OF STOCKHOLDERS—CHANGE 
OF PLANS—RATIFICATION.—The prospectus of an apart- 
ment-house corporation stated that the owner of a cer- 
tain amount of stock would be entitled toa perpetual 
lease of an apartment. C. subscribed for seventy 
shares, sufficient to entitle him toa certain apartment, 
which was assigned to him, and by agreement the cer- 
tificate of stock was issued to V. At a meeting of 
stockholders the plan of the building was changed, and 
the amount of capital stock was increased, the addi- 
tional stock being distributed among the stockholders 
without any thing being paid therefor. Before such 
distribution the stockholders resolved that an annual 
rent should be charged stockholders, and leases should 
be executed by them on that basis. Plaintiff was the 
actual owner of V.'s shares at that time, and was pres- 
ent at the meeting and consented to the change of plan 
but did not take a transfer of the stock until thereaf- 
ter, when he surrendered V.'s certificate and received 
& new one including the increased shares. Held, that 
plaintiff had no legal title to his apartment, but an 
equitable right to it upon the reasonable conditions 
imposed by the stockholders; that he was bound by 
the change of plans and additional conditions, and by 
rejecting the conditions lost his right to the apartment, 
and he could not maintain ejectment therefor. Oct. 
27, 1891. Compton v. The Chelsea. Opinion by Fiuch, 
J. 13N. Y. Supp. 722, affirmed. 


CORPORATIONS — ACTIONS TO FORFEIT CHARTER — 
CONSTITUTIONAL LAW—COSTS—VALUATION OF FRAN- 
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CHISE.—(1) Code of Civil Procedure, section 1798, pro- 
viding that an action may be brought by the attorney- 
general to annul the existence of a corporation cre- 
ated under the laws of the State where it has violated 
any provision of law whereby it has forfeited its char- 
ter, or has abused or failed to exercise its powers, does 
not of itself work a termination of corporate existence 
for the causes specified, but an action is necessary. 
The right of such action is vested in the State, and 
may be waived by it, and the action discontinued by 
itatany time. (2) Laws of 1889, chapter 236, amend- 
ing Laws of 1874, chapter 430, providing for the reor- 
ganization of railroads sold under mortgage, by declar- 
ing that the act of 1874 should not be construed to 
compel a corporation organized under the act to ex- 
tend its road beyond the portion constructed at the 
time it acquired title, provided the board of railroad 
commissioners should certify that the public interests 
do not require such extension, and that such certifi- 
cates should bea bar to any proceedings to compel the 
corporation to make such extension, or to annul its 
existence for failure to do so, and should be final and 
conclusive in all courts and proceedings, is not void as 
a delegation of legislative or judicial functions to such 
board, and in the absence of a saving clause is opera- 
tive as to past causes of forfeiture and pending actions 
in which no judgments have been obtained. (3) Where 
in proceedings to declare a forfeiture of the corporate 
franchise of a railroad company, it appears that the 
corporation paid no dividends on its stock and no in- 
terest on its debts, and that its gross earnings were in- 
sufficient to pay its operating expenses, an allowance 
in addition to costs cannot be awarded under the Code 
of Civil Procedure, section 3253, authorizing such al- 
lowance, not exceeding five per centum upon the sum 
recovered or claimed, or the value of the subject-mat- 
terinvolved. (4) The valuation of the franchise is not 
shown by the State tax, levied under Laws of 1881, 
chapter 361, upon the corporate franchise and business 
of non-dividend paying railroads, of one and one-half 
mills upon each dollar of valuation of the capital stock 
or of five-tenths of one percent upon each dollar of 
the gross earnings. Oct. 6,1891. People v. Ulster & D. 
R. Co. Opinion by Ruger, C. J. 12 N.Y. Supp. 303, 
affirmed. 


CORPORATIONS—FOREIGN—ORGANIZATION — USER— 
PLEADING—PROVINCE OF JURY.—(1) In an action 
against the defendant as a joint-stock company they 
denied that they were such a company, and claimed to 
be members of and stockholders in an incorporated 
company, by which the liability, if any, to plaintifi, 
was to be borne. Held, that such defense was avail- 
able, althougb the fact of such incorporation was not 
pleaded, as the defense tended to show that there 
never wasany liability ou their part. (2) Under acer- 
tificate of incorporation duly issued to five corporators, 
one of them acted as president of the company, 
although it did not appear how or when he was elected. 
Another acted as its treasurer, and kept a check-book, 
and made disbursements for the company by check, 
and received and putin bank what money came to it. 
He also had charge of the stock-book, though at the 
time he testified he did not know where it was. The 
president, vice-president, treasurer and one other 
stockholder were directors. One of the corporators 
testified that he had stock in the company, which he 
paid for, and that he refused to go into the business 
unless under an incorporation. Held, that this was 
sufficient evidence of user to show an acceptance by 
the company of itscharter. (3) A certificate of incor- 
poration was duly issued to residents of New York by 
the secretary of State of West Virginia, pursuant to 
Code of West Virginia, 1884, chapter 54, which pro- 
vides that the oorporators ‘‘ shall from the date of said 
certificate, * * * beacorporation,” and also pro- 





vides for the holding, subsequent to the issue of auch 
certificate, of a general meeting of the stockholders to 
elect directors, make by-laws, etc., and permits the 
corporation to prescribe the qualifications of directors, 
but requires that if it is not otherwise provided, every 
director must be a resident of the State of West Vir. 
ginia. Held, that the election of directors who were 
not residents of West Virginia, although no by-law 
permitting it had been adopted, did not ipso facto dig. 
solve the corporation, or take away its corporate rights 
or franchises. (4) The question whether an incorpo. 
ration, under the laws of West Virginia, of residents 
of New York, for the purpose of doing business in the 
latter State, is invalid in that State, as an attempted 
evasion of its laws, is aquestion of law for the court, 
and the question of evasion should not be submitted to 
a jury as matter of fact. (5) The laws of West Vir. 
ginia, under which a certificate of incorporation wag 
issued to residents of New York to do business in the 
latter State, made it the duty of the secretary of State, 
before issuing such a certificate of incorporation, to 
decide whether the application therefor conformed to 
the laws of West Virginia, and also made the certifi. 
cate evidence of the existence of the corporation. The 
laws of New York also permitted the incorporation of 
individuals for the purpose of doing the business con- 
temnplated, and under those laws the freedom from 
personal liability would be as great and as easily at- 
tained, and the security of creditors would not be sub- 
stantially greater, in the case of a domestic as of a for- 
eign corporation. Held, that such incorporation was 


‘not invalid, as a fraud or evasion of the laws either of 


West Virginia or of New York, as the policy of West 
Virginia plainly favored the formation under its laws 
of corporations composed of non-residents, the prin- 
cipal business of which was to be performed outside 
the State; and the policy of New York in recognizing 
foreign corporations formed for the purpose of doing 
business in that State was not violated, even where 
such a corporation was composed of citizens of the 
State. Oct. 6, 1891. Demarest v. Grant. Opinion by 
Peckham, J. 11N. Y. Supp. 83, affirmed. 


CosTS—ON APPEAL--OFFER OF JUDGMENT.-—Under 
the Code of Civil Procedure, section 3070, in relation 
to offers of judgment on appeal from the decision of a 
justice of the peace, providing that the party refusing 
to accept the same shall be liable for costs of the ap- 
peal unless the recovery shall be more favorable to 
bim than the sum offered if neither party makes an 
offer, the party in whose favor judgment in the appel- 
late court is given shall be entitled to recover his costs 
on the appeal, where on appeal by defendant from the 
decision of a justice, he makes an offer of judgment, 
and plaintiff recovers a greater amount, but less than 
$50, he is not entitled to costs ov appeal. In such casey 
to be entitled to costs, he must himself make an offer 
to take judgment. Oct. 27, 1891. McKuskie v. Hend- 
rickson. Opinion by Earl, J. 12 N. Y. Supp. 199, re- 
versed. 


CRIMINAL LAW —APPEALABLE ORDERS—DENIAL OF 
MOTION FOR NEW TRIAL—STAY OF EXECUTION.—(i) No 
appeal will lie to the Supreme Court from an order de- 
nying a motion for a new trial on the ground of newly- 
discovered evidence in a criminal case, since under the 
Code of Criminal Procedure, section 517, only such or- 
ders may be reviewed as form part of the judgment- 
rol!, as prescribed by section 485, which dves not in- 
clude a motion for a new trial, made after judgment 
rendered. (2) An appeal tothe Court of Appeals from 
a judgment sentencing defendant to death for murder 
in the first degree operates only as a stay of execution 
of the death penalty, and not of the confinement of 
defendant in the penitentiary pending the appeal, un- 
der the Code of Criminal Procedure, section 528. (3) A 
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warrant which directs that execution be done by put- 
ting defendant to death “inthe mode, manner and 
way and at the place by law prescribed and provided,”’ 
jssufficient, there being but one mode prescribed by 
law. Oct. 20,1891. People v. Trezza. People, ex rel. 
Trezea, v. Brush. Opinion by Andrews, J. 15 N. Y. 
Supp. 512, 513, affirmed. i 


EMINENT DOMAIN—RAILROAD EMBANKMENT IN CITY 
sfREET—CHANGE IN THE GRADE OF STREET—COMPEN- 
SATION TO ABUTTING OWNERS.—(1) The Legislature 
may authorize railroad tracks,either for steam or horse 
railroads, to be laid on the ordinary grade of streets, 
the fee of which isin the State or municipality, with- 
out making compensation to abutting owners for con- 
sequential injuries to their property, but it cannot le- 
gally authorize structures for railroad purposes to be 
erected therein for the use and convenience of rail- 
roads which practically exclude the abutting owners 
from the part of the street so occupied, without com- 
pensating them for the injuries suffered, and to entitle 
the lot-owners to a legal remedy, actual physical ex- 
dusion of them from the use of that part of the street 
occupied by such a structure is not necessary. It is 
enough that such part of the street is substantially 
closed against them for ordinary street uses. (2) The 
power conferred by the charter of the city of Buffalo 
(Laws 1870, chap. 519, tit. 3, § 19) on the common coun- 
cil “to permit the track of a railroad to be laid in, 
along or across any street or public ground,” is subject 
to the qualification that no property rights of abutting 
owners are thereby invaded, even in cases where the 
city has acquired the fee of the street in which it au- 
thorizes such track to be laid. (3) In pursuance of 
leave granted, under such charter provision, by the 
tity council, toa railway company to lay two tracks 
along the center of a street, the fee of which was in the 
city, the company constructed along the middle of 
that street in front of plaintiffs’ lot abutting thereon, 
anembankment twenty-four feet wide, and opposite 
the corner of plaintiff's lot, five feet nine inches high, 
descending gradually for a distance of about three 
hundred feet until it reached the street level. The 
company paved the surface of the twenty-four feet 
strip, and laid its tracks thereon. The embankment 
was supported laterally by solid perpendicular stone 
walls, which with the railroad occupying its surface 
practically excluded plaintiffs from that portion of the 
street, and also prevented access to their premises 
from the streets on the other side of the embankment, 
except by a long circuit, and the only practical road- 
way left in front of plaintiffs’ premises was but eight 
ornine feet in width. The grant of leave by the coun- 
tilto the company to occupy the street did not pur- 
port to be an exercise of the power conferred by the 
charter to change the grade of the street, and the for- 
mal proceedings prescribed for such change were not 
taken. Held, that the construction of the embank- 
Ment was not a mere change of the grade of the street, 
but was an appropriation of a part of it, practically to 
the exclusive use of the railroad company, for which 
Plaintiffs as abutting owners were entitled to compen- 
tation. Oct. 6, 1891. Reining v. New York, L. & W. 
RCo. Strasser v. Same. Jeaume v. Same. Opinion 
by Andrews J. Earl and Finch, JJ., dissenting. 18 
N. Y. Supp. 238, affirmed. 


EVIDENCE — PRIVILEGED COMMUNICATIONS — FVI- 
DENCE UF ADMISSIONS—TRIAL—CONDUCT OF JUDGE. — 
i) The rule making privileged communications be- 
tween attorney and client (Code Civ. Pro., § 835) does 
hot apply in a controversy between the representatives 
of two persons who together consulted an attorney as 
toadmissions made during such consultation. Root 


¥. Wright, 21 Hun, 347; Sherman v. Scott, 27 id. 331; 
Poster v. Wilkinson, 37 id. 244; Rosenburg v. Rosen- 





burg, 40 id. 91; Whiting v. Barney, 30 N. Y. 330; Heb- 
bard v. Haughian, 70 id. 54; Root v. Wright, 84 id. 72. 
(2) The declarations of a testator or intestate, binding 
him or binding or impairing his estate, may be given 
in evidence against his personal representatives in ali 
cases where they would have been competent against 
himself if he had been living and a party to the action. 
(3) The mere intimation of an opinion by the judge at 
the trial upon evidence, or upon the merits of the case, 
or his comments upon the evidence, though unfavor- 
able to the party complaining, furnish no ground for 
reversal if the whole case is submitted to the jury upon 
a charge which lays down no improper rule of law. 
Oct. 13, 1891. Hurlburt v. Hurlburt. Opinion by Earl, 
J. 2N. Y¥. Supp. 317, affirmed. 


INSURANCE—CANCELLATION OF POLICY—DELIVERY 
TO AGENT.—(1) Under the Laws of 1880, chapter 110, 
section 3, providing that any fire insurance company 
doing business in the State “ shall cancel any policy of 
insurance hereafter issued or renewed at any time by 
request of the party insured,’’ where such a policy, 
itself containing a provision that the “ insurance may 
be terminated at any time at the request of the as- 
sured,”’ is sent by the assured, with a request that it 
be cancelled, to the insurer’s agent having authority 
tv accept policies for cancellation and to terminate in- 
surance at the request of the assured, this operates as 
a cancellation, without any action on the jpart of the 
insurer, and after such termination of the policy it is 
not revived by being returned by the agent to the as- 
sured after the destruction of the insured property by 
fire. (2) The letter in which such policies were sent to 
the insurer’s agent stated that the policies were in- 
closed “ for cancellation,’’ and, requested as high a re- 
bate as possible, and that a statement allowed on each 
policy be sent, but did not name any rate or sum. 
Held, that this was a surrender of the policies for can- 
cellation, without condition, and uot a mere inquiry 
forterms. (3) The act of surrender, by mailing the 
policies with such a letter, is not complete until the 
request therefor reaches the insurers or their agent, 
and if, while the letter isin process of transmission, 
the property insured is destroyed by fire, the liability 
of the insurers thereupon is not extinguished by the 
subsequent receipt of the letter and policies by their 
agent. Second Division, Oct. 13, 1891. Crown Point 
fron Co. v. 4Etna Ins. Co. Same v. Boatman’s Fire & 
Marine Ins. Co. Same v. Pennsylvania Jns. Co. Same 
v. Hamburg-Bremen Fire Ins. Co. Same v. Lancashire 
Ins. Co. Same v. People’s Jns. Co. Opinion by Vann, 
J. 6N. Y. Supp. 602, reversed in part. 


MANDAMUS—REFUSAL TO ADMINISTER OATH OF OF- 
FICE.—-Where the act incorporating a village requires 
every person elected to office therein to take and file 
with the village clerk an oath of office, and an ordi- 
nance of the village authorizes the clerk to administer 
such oath, he is bound to do so if applied to for that 
purpose by a candidate, who is shown to have received 
a majority of the votes by a paper sigued by a major- 
ity of the inspectors of election, though the clerk 
himself may be of opinion that the election was 
not legal, and in such a case a mandamus will lie 
to compel him. At this election there were one 
hundred and thirty-six ballots cast, of which sixty-six 
were for the opposing candidate, O’Brien; sixty-six 
were for “ Morris A. Young;’’ one was for ‘“ Morris 
Young; ” and one was for “‘M. A. Young;” one was 
defective, and one was blank. If the sixty-eight bal- 
lots bearing the name of Young were legal ballots for 
the relator, Morris A. Young, then he had received a 
majority of the votes for the office. Whether the votes 
given for “ Morris Young” and for “M.A. Young” 
should be counted for the relator was not a question 
for the clerk to pass upon when Young applied to him 
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to administer the oath of office. It wassufficient that 
the returns presumptively showed the relator’s elec- 
tion. Thereupon he was entitled to have the proper 
oath of office administered to him, in order that he 
might be in a condition to assert his legal rights. Upon 
the question of the propriety of granting the writ of 
mandamus, it is sufficient to say that as by the paper 
in the clerk's possession, signed by a majority of the 
inspectors of election, return was made showing 
that a majority of the ballots were for the 
candidate named Young, it presumptively showed 
his election, and it was the duty of the clerk 
to administer the oath which the statute re- 
quires every officer to takeand file. It is not material 
that the inspectors did not make a certificate as to 
Young’s election to the office. They did sign a paper 
showing the whole number of votes given for each per- 
son voted for, and that as between the candidates 
O’Brien and Young a majority were for Young. That 
paper the clerk had possession of. There was no denial 
of material facts alleged orestablished by the relator 
as to the results of the election appearing from the pa- 
per filed with theclerk, or concerning his identity, and 
hence the issuance of the writ of mandamus to com- 
pel the clerk to do his duty was perfectly proper. 
Oct. 27, 1891. People, ex rel. Young, v. Straight. 
Opinion per Curiam. 


MASTER AND SERVANT—INJURY TO CAR-REPAIRER— 
RULES OF COMPANY—INSTRUCTIONS.—(1) In an action 
to recover forthe death of plaintiff's testator, a car- 
repairer, who was killed working between the cars on 
the repair track by other cars being kicked in on such 
track, there being no danger signal set, it appeared 
that there was no general rule of the company for the 
protection of car-repairers, although such rules were 
in use in other roads. The foreman of the repair-men 
testified that he had directed that the men should 
work with a red flag, and had designated the men to set 
the flags on the ends of the track. At the first trial it did 
not appear that there was any rule forbidding other 
than the repairers from removing the flags, but rather 
that it was customary for the brakemen and switch- 
men to remove them. Atthe second trial the yard- 
master testified that he ordered that flags should not 
be removed without the direction of the repair-men. 
It appeared that half an hour before the accident he 
had ordered cars to be taken from the repair track, 
and finding that repair-men were yet working there, 
and that the flag was down, directed that it be re- 
placed, but did not revoke his order, and in fact saw 
the flag carried to the opposite end of the track. Held, 
that the question whether defendant had so iegulated 
its business as to afford reasonable protection to the 
repair-men was forthe jury. (2) In an action to re- 
cover for the death of a repair-man in the employ of 
defendant railroad company, on the ground of the al- 
leged negligence of defendant in not promulgating rea- 
sonable rules for the protection of repair-men work- 
ing on the track, the court instructed the jury upon 
the obligation to promulgate proper rules, and referred 
to the admission in evidence of the rules of other com- 
panies, to enable the jury to determine what is a rea- 
sonable and proper rule; and added, ‘You have a 
right to consider whether some rule which occurs to 
you, even though nocompany had adopted it, would 
have been a better rule, and given better protection, 
and such a one as ought to have been adopted and 
maintained.’’ Held, that the charge was not objec- 
tionable, as allowing the jury to determine what were 
proper rules and what the rules should have been. 
Oct. 27,1891. Abel v. President, etc., Delaware & H. 
Canal Co. Opinion by Andrews, J. Earl and Gray, 
JJ., dissenting. 10N. Y. Supp. 154, affirmed. 


MORTGAGES — SUBROGATION TO RIGHTS OF FIRST 
mortToaare.—(1) Where, on foreclosure of a secoad 





mortgage, it appeared that the loan by the second 
mortgagee was made under an agreement with the 
mortgagor that it should be applied to extinguish the 
first mortgage, and that part of the loan was actually 
so applied, the second mortgagee was entitled to a de- 
cree subrogating him to the rights of the first mortga. 
gee on payment of the balance due on the first mort. 
gage. 10 N.Y. Supp. 152, affirmed. (2) Where the 
first mortgagee complained, in such a case, that he had 
other lieus or rights which the decree failed to recog- 
nize, and that he had given no proof of them because 
misled by an entry on the minutes to conclude that 
the action had been dismissed as to him, his remedy 
was an application to open the case for the purpose of 
making proof, and the fact that he proposed findings 
and filed exceptions in regard to other matters at the 
trial showed that he understood the action not to have 
been so dismissed. Oct. 20,1891. Quinlan v. Stratton. 
Opinion by Finch, J. 


NEGOTIABLE INSTRUMENTS — FRAUD — BONA FIDE 
PURCHASER—USURY.—(1) The burden is on the holder 
of anegotiable note to show that he was a bona fide 
purchaser, where the maker, in an action against him, 
has shown that it was obtained from him by fraud. 
Vosburgh v. Diefendorf, 119 N. Y. 357. (2) Where the 
maker of a negotiable note, in an action thereon by 
the holder, shows that it was obtained from him by 
fraud, the evidence of plaintiff alone asto the circum- 
stances attending the purchase of the note, since he is 
aparty and an interested witness, is not sufficient to 
justify his court in taking the question from the jury, 
and deciding asa matter of law that the plaintiff was 
a bona fide purchaser. Canajoharie Nat. Bk. v. Dief- 
endorf, 123 N. Y.19. (3) Certain persons falsely rep- 
resented that they were partners cf one A., and could 
buy him out for a certain amount, and thereby in- 


| duced defendant to agree to become a member of the 


firm in A.’s place, and to execute his notes, to be held 
by the firm, and not sold or disposed of, but to be paid 
out of the proceeds of the business. Held, that the 
notes had a legal inception, so that the rule rendering 
void a note in the hands of a third person, who had 
purchased it at a discount greater than the legal inter- 
est, did not apply. Second Division, Oct. 20, 1891. 
Joy v. Diefendorf. Opinion by Brown, J. 


RAILROADS—ELEVATED—RIGHTS OF ABUTTING LOT- 
OWNERS—EVIDENCE OF TITLE—DAMAGES.—(1) In an 
action by an abutting lot-owner to enjoin elevated 
railroad companies from occupying the street in front 
of her premises, and for damages, it appeared that de- 
fendants completed their road in November, 1878, and 
commenced operating it in June, 1879, and that plain- 
tiff had been in possession since March, 1879. Plaintiff 
to prove her title introduced in evidence certain deeds, 
the first dated December 31, 1878, from one E., and the 
last, dated in 1881, to plaintiff, which deeds showed a 
fee-simple title in plaintiff if E. had such title. De- 
fendants, on cross-examination of one of plaintiff's 
mesne grantors, brought out testimony that he owned 
the lot which he conveyed, and also introduced in evi- 
dence a mortgage from E., dated December 31, 1878, 
for the purpose of proving that it was a lien on the lot. 
Defendants also proved that the lot was sold to E. by 
one 8. in 1868, and plaintiff proved by the testimony of 
S. that he owned the lot in 1868. Held, that in the ab- 
sence of any assertion during the trial, or request to 
find, that plaintiff was without title to the lot, or that 
any other person claimed to own it, the court was war- 
ranted in finding that she had a fee-simple title. (2) 
In such action, to rebut the presumption that plaintiff, 
as an abutting lot-owner, had the right to the light, 
air and access, defendants proved that for three years 
before plaintiff acquired title to the lot the light, alr 
and access had been continuously interrupted by the 
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elevated road to the same extent as when the action 
was begun, and that they had begun proceedings, which 
were then pending, against plaintiff, to acquire from 
her by condemnation the right to maintain their road. 
In the petition filed in such condemnation proceedings 
the right sought to be acquired was described as so 
much of the privilege, easement or other interest in 
the street belonging to plaintiff as was interfered with 
by the road. Defendants set forth fully the condem- 
nation proceedings, and the court found that they had 
been instituted, and that plaintiff had appeared 
therein. Held, that such proceedings amounted to an 
admission by defendants that plaintiff owned the ease- 
ments sought to becondemned. (3) Where an elevated 
railroad company erects and operates its road in a 
street, an abutting lot-owner is entitled to recover the 
damages to the fee of the lot from thetime of the 
erection of the structure and operation of the road to 
the time of the trial of an action for such damages, as 
acondition of the company’s being allowed to con- 
tinue the strutture and operation of the road. Pap- 
penheim v. Railroad Co., 28 N. KE. Rep. 518, followed. 
Second Division, Uct. 27, 1891. Hughes v. New York 
El. R. Co. Opinion by Potter, J. 8 N. Y. Supp. 535, 
affirmed. 


REPLEVIN—PROPERTY IN HANDS OF RECEIVER—AP- 
POINTMENT OF RECEIVER—NOTICE.—(1) Though prop- 
erty is wrongfully in possession of a corporation, it 
cannot be replevied, without leave of court, after it 
comes into the possession of the receiver appointed in 
voluntary proceedings to dissolve the corporation. (2) 
The order entered in proceedings for the voluntary 
dissolution of a corporation was entitled, *‘ In the mat- 
ter of the application of,” etc., *‘ for a voluntary disso- 
lution.” It recited that the corporation was insolvent, 
and required all persons to show cause why the prayer 
ofthe petition should not be granted. Held, a sub- 
stantial compliance with the Code of Civil Procedure, 
section 2423, providing that ** the court must make an 
order requiring all persons interested in the corpora- 
tion to show cause before it * * * why the corpo- 
ration should not be dissolved.’’ (3) In proceedings 
for a voluntary dissolution of a corporation, the order 
appointing a receiver, and to show cause why the cor- 
poration should not be dissolved, omitted to require 
the order to be published, as provided by the Code of 
Civil Procedure, section 2424. Held, not a defect 
which rendered the appointment of the receiver a nul- 
lity, and the same might be amended nunc pro tune. 
Oct. 27, 1891. Jn re Christian Jensen Co., Limited. 
Opinion by Earl, J. 15 N. Y. Supp. 144, affirmed. 


SALE—ACTION FOR PRICE—PLEADING AND PROOF.— 
In an action for the price of goods sold, defendants 
cannot, unless the defense is specially pleaded, show 
that by agreement with plaintiffs, instead of buying 
the goods they held them as consignees to sell for and 
onaccount of plaintiffs. Nor that after purchasing 
and receiving the goods they rejected them because of 
theirinferior quality. Oct. 27, 1891 Wallace v. Blake. 
Opinion by Earl, J. 8 N. Y. Supp. 862, affirmed. 


STATUTE OF LIMITATIONS—FORECLOSURE OF MORT- 
GAGE.—A mortgage under seal, which by the Code of 
Civil Procedure, section 381, is not barred within 
twenty years, may be foreclosed by action within such 
time, though the note which it was given to secure is 
barred, and although the mortgage contains no cove- 
nant to pay. This is an interesting question, which 
has given rise to considerable discussion in the courts 
of this country and England. The statute of limita- 


tione does not, after the prescribed period, destroy, 
discharge or pay the debt, but it simply bars a remedy 
thereon. The debt and the obligation to pay the same 
femain,and the arbitrary bar of the statute alone 





stands in the way of the creditor seeking to compel pay- 
ment. The Legislature could repeal the statute of 
limitations, and then the payment of a debt, upon 
which the right of action was barred at the time of the 
repeal, could be enforced by action, and the constitu- 
tional rights of the debtor are not invaded by such 
legislation. It was so held in Campbell v. Holt, 115 U. 
S. 620. It was held in Johnson v. Railroad Co., 54 N. 
Y. 416, that the statute of limitations acts only upon 
the remedy; that it does not impair the obligation of 
a contract, or pay a debt, or produce a presumption of 
payment, but that it is merely a statutory bar to a re- 
covery, and so it was held in Quantock v. England, 5 
Burrows, 2628, and so it has ever since been held in the 
English courts. These notes were therefore not paid, 
and so the referee found. The condition of the mort- 
gage has therefore not been complied with. The notes 
being valid in their inception the only answer to the 
foreclosure of the mortgage is payment. The mort- 
gage was given to secure payment of the notes, and 
until they are paid the mortgage is a subsisting secu- 
rity and can be foreclosed. Oct. 6, 1891. Hulbert v. 
Clark. Opinion by Earl, J. 11 N. Y. Supp. 417, af- 
firmed. 


STATUTES—TWO-THIRDS VOTE—EVIDENCE—CONSTI- 
TUTIONAL LAW—LEGISLATIVE POWERS—NAVIGABLE 
WATERS—ENCROACHMENTS.—(1) Laws of 1850, chapter 
283, which provide that the commissioners of the land 
office shall have power to grant land under water in 
navigable rivers or lakes to the owners of adjacent 
lands, isan act appropriating public property for local 
or private uses, within 1 Revised Statutes (7th ed.), 
page 432, sections 2, 3, requiring the assent of two- 
thirds of the members of each branch of the Legisla- 
ture to its passage. (2) 1 Revised Statutes (8th ed.), 
page 470, sections 2, 3, provide that the assent of two- 
thirds of the members elected to each branch of the 
Legislature is requisite to every bill appropriating pub- 
lic moneys or property for local or private purposes, 
and no bill shall be deemed to have passed by the uas- 
sent of two-thirds of the members elected to each 
house unless so certified by the presiding officer of 
each house. Id., page 472, section 3, provides that the 
addition of the words, ‘‘ by a two-thirds vote,’’ in the 
published laws, shall be presumptive evidence that the 
bill was certified by the presiding officers as having 
been passed by the assent of two-thirds of the members 
elected to each house. Held, that while the presump- 
tion arising from such statement might be overcome 
by the production of the original certificate, it was not 
overcome by acertificate which does not state that it 
was not passed by a two-thirds vote, but merely that 
it was ‘‘ passed, two-thirds of the members elected”’ 
being present; and the omission to state the fact 
whether such bill was passed by a majority or a two- 
thirds vote is aclerical error, and the court may look 
to the journal to ascertain the fact. (3) Under the Con- 
stitution, article 5, sections 5, 6, which provides that 
certain State officers shall be the commissioners of the 
land office, and that their powers and duties “‘ shall be 
such as now are or hereafter may be prescribed by 
law.”’ Act of 1850, chapter 283, giving to such commis- 
sioners the power to grant lands under waters of nav- 
igable rivers or lakes to promote the commerce of the 
State, or for the purpose of beneficial enjoyment by 
the adjacent owner, is not invalid, as a delegation of 
the powers and functions of the Legislature. (4) Inan 
action to restrain an encroachment upon land lying 
under water in a navigable river, granted by the State 
to plaintiff as the adjacent proprietor, under act of 
1850, chapter 283, where it appears that the grant only 
extends to the channel bank of the river, it cannot be 
objected that the State holds only the qualified 
title to such lands, and has no right to appropriate 
them to private use inconsistent with that of 
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the people of the United States, for purposes of 
commerce and navigation. (5) Laws of 1890, chapter 
565 (Act 1850, chap. 140), which gave to railroad corpo- 
rations the right to construct their roads across, along 
or upon any stream of water, water-course, street, 
highway, plank-road, turnpike or canal, by removing 
the exception therein of the right to obstruct any nav- 
igable stream or lake, cannot eperate to divest owners 
of adjacent lands from the rights to lands under wa- 
ters of anavigable river, acquired by prior grant from 
the State. Second Division, Oct. 27, 1891. Rumsey v. 
New York & N. E.R. Co. Opinion by Haight, J. 15 
N. Y. Supp. 509, affirmed. 


TAXATION—REDEMPTION — INFANCY. — The former 
charter of the city of Brooklyn (Laws 1873, chap. 863) 
provided in title 8, section 9, in regard to asale for taxes 
of land belonging to an infant having no guardian, for 
a redemption within a montb after the appointment of 
a guardian of his estate. Laws of 1883, chapter 114, 
authorizing the assessors to determine the proportion 
of the taxes in arrear which ought to be paid, provided 
a complete scheme for collecting such readjusted 
taxes, and for the sale of the property on which they 
were assessed, und the redemption thereof from such 
sale; and such readjusted taxes could not be collected 
by the procedure prescribed by the charter. Held, 
that as the provision of the charter for redemption on 
behalf of infants had become wholly inapplicable to 
sales for taxes readjusted under the act of 1883, a sale 
under that act, and a failure to redeem under its pro- 
visions, cut off the title of infants to the land sold. 
The right to redeem lands sold to enforce the collec- 
tion of taxes assessed against it is purely statutory, 
and statutes providing the procedure for assessing 
and collecting taxes, for the sale of land for their non- 
payment, and for the redemption of lands sold, are ap- 
plicable to infants and persons under disabilities, un- 
less they are excepted from their operation. Metz v. 
Hipps, 96 Penn. St. 15; Smith v. Macon, 20 Ark. 17; 2 
Black Tax-Titles (5th ed.), §713; Cooley Tax’n (2d ed.), 
533, 534; Burroughs Tax’n, 362; Ang. Lim. (6th ed.), 
§194. It isageneral rule that statutes limiting the 
timein which, and prescribing the procedure by which, 
rights shall be enforced, are applicable to persons un- 
der disabilities, unless expressly excepted. Bucklin v. 
Ford, 5 Barb. 393; Bank v. Dalton, 9 How. 522; The 
Sam Slick, 2 Curt. 480; U. 8. v. Maillard, 4 Ben. 459; 
Howell v. Hair, 15 Ala. 194; Ang. Lim. (6th ed.), § 194. 
Second Division, Oct. 20, 1891. Levy v. Newman. 
Opinion by Follett, C. J. 


TENANCY—BY ENTIRETY—EFFECT OF DIVORCE.—(1) 
On the termination of a tenancy by the entirety, cre- 
ated by a conveyance to husband and wife, by an ab- 
solute divorce, they thereafter hold the land as ten- 
ants in common, without survivorship. At common 
law husband and wife were regarded as one person, 
and aconveyance to them by name was a conveyance 
in law to but one person. These two real individuals, 
by reason of this relationship, took the whole of the 
estate between them, and each was seized of the 
whole, and not of any undivided portion. They were 
thus seized of the whole because they were legally but 
one person. Death separated them, and the survivor 
still held the whole because he or she had always been 
seized of the whole, and the person who died had no 
estate which was descendible or devisable. Being 
founded upon the marital relation, and upon the legal 
theory of the absolute oneness of husband and wife, 
when that unity is broken, not by death, but by a di- 
vocce a vinculo, it stands to reason that such termina- 
tion of the marriage tie must have some effect upon 
an estate which requires the marriage relation to sup- 
port its creation. The claim on the part of the coun- 
sel for the wife is that it is only necessary the parties 
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should stand in the relation of husband and wife at 
the time of the conveyance, and at that time the estate 
vests, and no subsequent divorce can affect an estate 
which is already vested. But the very question is, 
what is the character of the estate which became 
vested by the conveyance? If it were of such kind 
that nothing but the termination of the marriage by 
the death of one of the parties could affect the estate 
conveyed, then of course the claim of the counsel ig 
made out, but it is an assumption of the whole case to 
say that the estate vested was of the character he 
claims. When the idea upon which the creation of an 
estate by the entirety depends is considered, it seems 
to me much the more logical as well as plausible view 
to, say that, as the estate is built upon the unity of 
husband and wife, it never would exist in the first 
place but for such unity. Any thing that terminates 
the legal fiction of the unity of two separate persons 
ought to have an effect upon the estate whose creation 
depended upon such unity. It would seem as if the 
continued existence of the estate would haturally de- 
pend upon the continued legal unity of the two per- 
sons to whom the conveyance was actually made. The 
survivor takes the whole in case of death, because that 
event has terminated the marriage, and the consequent 
unity of person. An absolute divorce terminates the 
marriage and unity of person just as completely as 
does death itself, only instead of one, as in the case of 
death, there are in the case of divorce two survivors 
of the marriage, and there are from the time of such 
divorce two living persons in waom the title still re- 
mains. It seems to me the logical and natural out- 
come from such a state of facts is that the tenancy by 
the entirety is severed, and a severance having taken 
place, each takes his or her proportionate share of the 
property as a tenant in common, without survivor- 
ship. 1t is said that in such case it ought to be a joint 
tenancy, but I see no reason for that claim. As it has 
been held that seizin by the entirety does not create a 
joint tenancy, either in substance or form (19 Wend., 
supra), and as a tenancy by the entirety depended 
wholly upon the marital relationship, there can be no 
reason why the seizin should be turned into a joint 
tenancy by virtue of the very fact which terminated 
the unity of person upon which the right of survivor- 
ship is itself founded, and to which it owed its con- 
tinued existence. It is true that a conveyance of this 
kind, if made to two persons who were not husband 
and wife, would at common law have created a joint 
tenancy, but our statute provides that every estate 
granted or devised to two or more persons in their 
own right shall be a tenancy in common, unless ex- 
pressly declared to bea joint tenancy. 1 Rev. Stat. 
727,§ 44. This statute did not reach an estate by the 
entirety, nor did the statutes of 1848 and 1849 and 1860 
and 1862. Bertles v. Nunan, 92 N. Y. 152. It there- 
fore still exists under our law. We have seen however 
that a tenancy by the entirety is not a joint tenancy 
in form or substance. Upon what principle should the 
termination of the former species of tenancy, result- 
ing from an absolute divorce, be changed into the lat- 
ter, in the face of our statute relating to joint tenan- 
cies? The conveyance did not expressly declare that 
the tenancy was to bea joint tenancy, and therefore 
when the original character of the tenancy by the en- 
tirety is changed it cannot be transformed into that of 
a joint tenancy without a clear violation of our stat- 
ute. (2) The counsel for the defendant urges that we 
are giving by this decision a retroactive effect to a de- 
cree of divorce in a case not warranted by the statute, 
and in violation of the well-settled rule in this State 
as tothe effect of such a decree. He says that we 
change the effect of the deed of conveyance, and that 
the decree of divorce not only severs the unity of per- 
son from the time of its entry, but that we allow it to 
date back to the date of the conveyance, and to give an 
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effect to such conveyance that it did not have at the 
time of its execution. We think not. We do not at 
all question the contention of the defendant’s counsel 
that a decree of divorce in this State only operates for 
the future, and has no retroactive effect, or any other 
effect than that given by statute, but we hold that the 
character of the estate conveyed was such in its crea- 
tion that it depended for its own continuance upon 
the continuance of the marital relation, and when that 
relation is severed, as well by absolute divorce as by 
death, the condition necessary to support the continu- 
ance of the original estate has ceased, and the charac- 
ter of the estate has for that reason changed. The es- 
tate does not revest in the grantor, or his heirs, for no 
such condition can be found in the law or in the nature 
of the estate, and it must therefore remain in the 
grantees, but by an altered tenure. Their holding is 
nowa holding of two separate persons, and for the 
reasons already given such holding should be by ten- 
ancy in common, and of course without any survivor- 
ship. (3) I think the contention that the first wife is 
entitled to the whole of the estate as survivor of her 
husband cannot be maintained. Although the ques- 
tion isnewin this State, it has been somewhat debated 
in the courts of some of the other States. In Harrer 
y. Wallner, 80 Ill. 197, and Lash vy. Lash, 58 Ind. 526, 
and Ames v. Norman, 4 Sneed, 683, similar views to 
those we have herein stated are set forth. A contrary 
decision has been made in Michigan in the Case of 
Lewis, reported in 48 N. W. Rep. 580. We have read 
the opinion in that case, but we feel that our own view 
is more in accord with legal principles, and we cannot 
therefore follow it. Upon the defendant’s appeal the 
judgment ought to be affirmed. (4) Upon the appeal 
of the plaintiff her counsel contends that there is a con- 
dition annexed to the estate by the entirety which is 
implied by law, and the condition is that each of the 
grantees shall remain faithful to the obligations of the 
married state, and shall not by his or her misconduct 
cause a dissolution of the marriage relation upon which 
the estate depends. I find no warrant for implying 
any such condition in the character of the holding, 
and still less for the result which, as he claims, flows 
from the violation of such condition. Its violation 
(judicially determined) results, according to the plain- 
tiffs argument, in the immediate vesting of the whole 
estate in the innocent party to the marriage, just the 
same as ifthe other party thereto were actually dead 
instead of divorced. None of the authorities treats 
the estate as dependent upon any such condition, and 
however proper it might be to enact by legislative au- 
thority a condition of that nature, this court has not 
that power. Oct. 6, 1891. Ste/tz v. Shreck. Opinion 
by Peckham, J. 14 N. Y. Supp. 106, affirmed. 


TENANCY—CONVEYANCE BY LIFE-TENANT—FRAUDS 
—RIGHTS OF REMAINDERMEN—EQUITABLE ESTOPPEL 
—LIMITATION OF ACTIONS.—(1) In 1837 the title to a 
lot on H. street, in New York, vested in Mary E. T., a 
married woman, who died intestate, leaving plaintiffs, 
her children, her heirs at law. Her husband, T., mar- 
ried a second wife, whose name was also Mary E., and 
in 1853 they, without the knowledge of plaintiffs, 
who were miuors, fraudulently sold for $10,000 and 
conveyed the lot in fee to defendants’ predecessors in 
title, who, as were also defendants, were without 
fault. In 1857 T. had title to a house and lot on Mur- 
ray Hill, but it did not appear that it was bought with 
the $10,000. In 1857 he exchanged this house and lot 
for property in Rye, estimating it in the exchange at 
$10,000, and had the Rye property conveyed to his son 
A., one of the plaintiffs. A.executed a declaration of 
trust, which recited his mother’s ownership of the H. 
street property, and that T’. had used the proceeds for 
the benefit of A. and his sisters (plaintiffs), and that 
whereas T. afterward became seized of a certain house 





on Murray Hill, which he had lately exchanged for 

the Rye property, which he had caused to be conveyed 

to A., and whereas the purpose was to secure to A. 

and his sisters the use of an amount of property equal 

to that left them by their mother, A. would hold the 

Rye property in trust for himself and his sisters, and 

convey their share to them on their reaching their 
majority. A. wasa minor when he executed the dec- 
laration, and it did not appear that his sisters knew of 
it at that time, or ever saw it, or that either they or A. 
then knew the facts of the sale of the H. street lot. In 
1857 T. and plaintiffs moved to the Rye property, and 
lived there five or six years, when they left, and never 
again occupied the place. A witness testified that 
while they were there the eldest sister, then nineteen 
years old, stated that her father (T.) took her mother’s 
money to buy the Rye property, and gave it to A., aud 
that they had cheated her out of her share of her 
mother’s property. Another witness testified that 
another of the sisters, prior to 1870, stated that she 
had an interest in the Rye property, which she had in- 
herited from her mother. In 1865 A., without the 
knowledge of his sisters, executed to 8S. a contract of 
sale of the Rye property, and in 1867 heand his sisters 
executed to S.’s assignee a deed reciting a considera- 
tion of $60,000. There was some evidence that the 
sisters had received various sums of money from 8. 

T., who had a life-estate in the H. street property 
when he conveyed it to defendants’ predecessors, in 
1853, lived until 1882, and plaintiffs brought this suit 
against defendants for the property in 1887. Held, that 
the court was justified in finding that the proceeds of 
the H. street lot went into the Rye property, and that 
plaintiffs, knowing the circumstances, accepted the 
latter property in substitution for their interest in the 
former. (2) In view of the facts thatit did not appear 
that plaintiffs knew of the fraudulent sale of the 
H. street lot by their father in 1853 until after the pur- 
chasers had made the improvements thereon; that the 
life-estate of their father, which passed by his deed of 
the fee, did not terminate until 1882; that it did not 
appear that the daughters had any information before 
1882 as to whom the lot had been conveyed—it cannot 
be held that plaintiffs, by their silence, were equitably 
estopped to claim their interest in the H. street lot. (3) 
Though under 1 Revised Statutes, page 759, section 
143, no greater estate or interest can by operation of 
law pass by aconveyance of land than the grantor 
himself possessed at the delivery of the deed, or could 
then lawfully convey, a deed by atenant by the cur- 
tesy, which is in form a conveyance in fee to the 
grantees, their heirs and assigns, containing a cove- 
nant of general warranty, showing a consideration 
equal to the value of the fee, purports to convey the 
fee, and does convey it, if the remainderman, by his 
acts, is estopped to claim his interest as against the 
grantees. (4) Since 1 Revised Statutes, page 739, sec- 
tion 145, declares that a conveyance made by a tenant 
for life of a greater estate than he possessed, or could 
lawfully convey, shall not work a forfeiture of his es- 
tate, but shall pass to the grantee all the title, estate 
orinterest which he could lawfully convey, the stat- 
ute of limitations does not begin to run against the re- 
mainderman in favor of one to whom the life-tenant 
has conveyed the fee until the death of the life-tenant, 
since until then the remainderman would have no 
right to enter. Oct. 6, 1891. Thompson v. Simpson. 
Opinion by Andrews, J. 13 N. Y. Supp. 90, affirmed. 


TENANCY—FROM YEAR TO YEAR—PLEADING STAT- 
UTE OF FRAUDS—RES ADJUDICATA.—(1) A tenanoy 
from year to year cannot be created by an occupancy 
for two years under oral agreement to work land on 
shares for aterm of five years. (2) Inan action for 
breach of an oral agreement to work land on shares fur 
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two years when he was ousted by defendant, the find- 
ing by the referee at the trial that the agreement was 
by parol and was void, where he also found as a con- 
clusion that plaintiff was entitled to recover, to which 
conclusion defendant excepted, does not estop defend- 
ant from raising the objection that the agreement was 
void under the statute of frauds, though it was not 
pleaded. (3) In an action for breach of a verbal con- 
tract to work land on shares, void under the statute 
of frauds, the referee at the trial found that plaintiff 
was ousted from the premises under warrant in sum- 
mary proceedings before a justice of the peace, and 
that the judgment of the justice was reversed by the 
County Court, and as aconclusion of law that such 
judgment of the County Court is conclusive. Held, 
that the conclusion could not be sustained in the ab- 
sence of a showing in the record what questions were 
litigated before and decided by the justice, or upon 
what ground his judgment was reversed. Oct. 6, 1891. 
Unglish v. Marvin. Opinion by O’Brien, J. 8 N. Y. 
Supp. 283, affirmed. 


TRIAL — EQUITY— JURY— RELEASE—DUREsSS.—(1) A 
complaint stating a cause of action for malicious prose- 
cution, averred that plaintiff had executed a release 
discharging the cause of action, but that the same was 
extorted by threats and under duress, and asked to 
have it cancelled and annulled, and for damages. Held, 
that the action was equitable in its character, and it 
was not error for the court to send the case to the 
Special Term for trial without a jury. (2) Where the 
release of a cause of action for malicious prosecution 
was executed after bail given, and against advice of 
the party’s own counsel, and after he had declared his 
innocence, a finding that plaintiff executed the release 
freely and willingiy, and not by any coercion or fear, 
and had the benefit and advice of his counsel prior to 
its execution, will not be disturbed. Oct. 13, 1891. 
Stone v. Weller. Opinion by Finch, J. 10 N. Y. Supp. 
828, affirmed. 


Usury.—A husband agreed to lend $4,000, provided 
he was paid $400 in excess of lawful interest. 
When the principal and interest amounted to $3,600 
he took a bond and mortgage for $4,000, payable in his 
wife’s name, in order not to “ have to pay any taxes on 
it.” The wife accepted the mortgage, and collected, 
through her husband, interest on the entire principal 
for more than eight years. There was no evidence 
that the husband retained $400 out of money furnished 
by his wife, and when she assigned it after his death 
she covenanted that there was due thereon ‘ $4,000 
and interest.’”’ Held, that the evidence supported a 
finding that it was usurious and roid, because the wife 
authorized it and acquiesced therein. After accept- 
ing the usurious security under such circumstances, 
and receiving the benefits of it for year after year, she 
could not insist that it was valid because her agent had 
no authority to take usury forher. Acceptance of the 
mortgage with knowledge of its unlawful origin, or 
with such notice as would cause a prudent person to 
make inquiry, was a ratification of the usurious con- 
tract, and equivalent to prior authority to make it. 
Hyatt v. Clark, 113 N. Y. 563; Hoyt v. Thompson, 19 
id. 207; Ingalls v. Morgan, 10 id. 178; Story Ag., $140; 
1Am. & Eng. Enc. Law, 429; Hov. Frauds, 144, 145; 
Dunl. Paley Ag. 172. Condit v. Baldwin, 21 N. Y. 219, 
is not analogous, because in that case the agent was 
held to have made two contracts with the borrower — 
one on behalf of his principal by making the loan; the 
other in behalf of himself by providing for bis own 
compensation in procuring the loan. The principal 
had vo benefit from the sum thus exacted, and as the 
security taken was for the precise amount of the loan, 
there was nothing on the face thereof importing usury. 
Second Division, Oct. 30, 1891. Bliven v. Lydecker. 
Opinion by Vann, J. 7 N. Y. Supp. 867, reversed. 





VENDOR'S LIEN — WAIVER. — Plaintiff cony 
premises to defendant G. for $1,800, receiving from G, 
a mortgage for $800, and from defendant B. $1,000 in 
cash, G. executing to B. a mortgage on the premises to 
secure such payment. By agreement between the 
three, the deed and both mortgages were executed, 
delivered and recorded at the same time. Held, in 
foreclosure, that by such agreement plaintiff did not 
necessarily waive his prior equitable lien for the pur. 
chase-money, and that such lien drew with it the lien 
of his mortgage, and gave it preference to B.’s mort- 


gage. Second Division, Oct. 13, 1891. Boies v. Ben- 
ham. Opinion by Bradley, J. 6N. Y. Supp. 721, re- 
versed. 


———___>___———_ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CONSTITUTIONAL LAW — ASSIGNMENT OF CLAIMS 
AGAINST LABORER—EXEMPTIONS.— Act of Pennsylva- 
nia of May 23, 1887, entitled an act to secure to laborers 
within the State the benefit of the exemption laws, and 
to prevent the assignment of claims for the purpose of 
securing their collection without the State, provides 
that where the debtor and creditor, and the person or 
corporation owing the money intended to be reached, 
are within the State, it shall be unlawful for any citi- 
zen to send out of the State, by assignment or other- 
wise, for or without value, any claim against any such 
debtor, with intent to deprive him of his exemptions 
by having collection made in the courts of another 
State, and that the assignor in such a case shall be 
liable, in an action of debt, to the person from whom 
any such claim shall have been collected. Held, not 
obnoxious to the Constitution of the United States, 
article 4, section 2, declaring that the ‘‘ citizens of each 
Sta‘e shall be entitled to all the privileges and immu- 
nities of citizens of the several States.’’ It is difficult 
to understand why an act such as that in question, 
grounded on considerations of public policy, and in- 
tended to protect laborers in the use and enjoyment of 
their earnings, by forbidding violations or evasions of 
an exemption law by our own citizens, can be regarded 
as obnoxious to the provisions of the Constitution, 
either State or Federal. If the defendant, Hunter, for 
the purpose of evading the exemption law of his own 
State, had gone in person into » West Virginia court, 
and there in his own name commenced proceedings by 
attachment, for the purpose of thus enforcing payment 
of his claim (which he could not have done here), the 
plaintiff, independently of the act of 1887, would have 
had a remedy in equity to restrain him from prosecut- 
ing such attachment against the wages of the defend- 
ant in the hands of his employers. That remedy would 
have been in the courts of this State by injunction 
against the attaching creditor, not by an order di- 
rected to the West Virginia court. This principle ap- 
pears to be recognized in Cole v. Cunningham, 133 
U. 8. 107, where the subject is fully and ably discussed 
by the present chief justice of the Supreme Court of 
the United States. It is there held that in proper 
cases (such, we think, as that under consideration) the 
Constitution of the United States permits the equity 
courts of one State to control persons within their ju- 
risdiction from prosecuting suits in another State, and 
that the exercise of that power is no violation of the 
constitutional provision which requires that full faith 
and credit be given in each State to the judicial pro- 
ceedings of every other State. In Story’s Equity Jur- 
isprudence, sections 899, 900, the principle is thus 
stated: ‘ But although the courts of one country have 
no authority to stay proceedings in the courts of an- 
other, they havean undoubted authority to control all 
persons within their own territorial limits. When 
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therefore both parties to a suit in a foreign country 
areresident withiu the territorial limits of another 
country, the courts of equity of the latter may act in 
yam upon those parties, and direct them by in- 
junction to proceed no furtherin such suit. In sucha 
case these courts act upon the acknowledged princi 
of pablic law in regard to jurisdiction. They do 
not pretend to direct or control the foreign court, but 
without regard to the situation of the subject-matier of 
the dispute, they consider the equities between the 
parties, and decree in personum according to those 
equities. * * * Itis now held that whenever the 
parties are resident within acountry the courts of that 
country have full authority to act upon them person- 
ally with respect to the subject of suits in a foreign 
country, as the ends of justice may require; and with 
that view, order them to take, or omit to take, any 
steps and proceedings in any other court of justice, 
whether in the same country orin any foreign conn- 
tay.” Ifa State court has the power to thus restrain 
its citizens, and prevent the evasion or nullification of 
its laws, what is there to prevent the Legislature, 
which can enlarge or limit such jurisdiction, from en- 
acting laws the effect of which will be similar to that of 
proceedings by injunction? It is the province of the 
Legislature to provide a remedy for any and every ex- 
isting evil, and it is certainly competent for it to say 
what that remedy shall be, whether by injunction, or 
by the imposition of fine or penalty, or both concur- 
rently. It may therefore provide a cumulative statu- 
toryremedy in the shape of a penalty for the infrac- 
tion or evasion of any law, and especially laws 
grounded on public policy. Ina public point of view 
itis particularly important that such laws should be 
obeyed and respected in spirit as well as in letter. The 
act of 1887 was doubtless passed with that view. We 
areunable to see wherein it can be obnoxious to the 
constitutional provision thatall ‘‘citizensof each State 
shall be entitled to all the privileges and immunities 
of citizens of the several States.’’ Const. U.S., art. 4, 
§2. Asacitizen of this Commonwealth, the defend- 
ant owed allegiance to her laws, one of which forbade 
him to take, by any legal process, the plaintiff's earn- 
ings, and apply them to his own claim, and thus per- 
haps leave plaintiffand his family without the neces- 
sary means of subsistence. If he did do so, no matter 
how or where, he violated, both in letter and spirit, a 
law of his own State, which he was in duty bound to 
obey; and there appears to be no reason why he 
should be permitted, under the cluim that he is a citi- 
zen of the United States, to thus ignore his obligation 
to his own State, and the laws thereof not in conflict 
with the Constitution and laws of the United States. 
Penn. Sup. Ct., Oct. 5, 1891. Sweeney v. Hunter. 
Opinion by Sterrett, J. 


INJUNCTION—PLEADING.—Where a petition by the 
manufacturer of acertain medicine toenjoin a person 
who owned a large quantity thereof, which had been 
ina burned building, alleged that the medicine had a 
large sale; that it was composed of vegetable sub- 
stances, and that, by reason of the great heat to which 
it had been subjected, its medicinal properties were 
dissipated, and that the sale thereof under petitioner’s 
trade-mark would cause great damage to petitioner's 
business; but failed to allege that defendant was in- 
solvent, or to show wherein petitioner would suffer ir- 
reparable injury, or wherein the medicine had lost its 
Virtue, there was no abuse of discretion in denying the 
injunction. Ga. Sup. Ct., July 13, 1891. Swift Specific 
Co. v. Jacobs. Opinion per Curiam. 


MARRIAGE—GIFT OF WIFE'S EARNINGS.—Where a 
a wife's earnings were allowed to accumulate with her 
employer for the express purpose of providing a fund 


both before and after the purchase, always spoke of 
the money as hers, and never on any occasion as his 
own, the inference is irresistible that he had given it 
to her, though under the law as it then stood it could 
not have become bers in any other way; and the fact 
that the property purchased with such earnings was 
taken in the husband’s name is not sufficient to over- 
come the undisputed evidence of his declarations that 
it was paid for with his wife’s money. While it is 
quite true thatas the law then stood, the earnings of a 
married woman, derived from her personal services, 
belonged exclusively to the husband, yet there was 
nothing to prevent the husband from making a gift to 
his wife of her earnings, provided this was done with- 
out detriment to the claims of the husband’s creditors, 
of whom there does not appear to be any in this case. 
So that the real inquiry in this case is whether the in- 
testate had given his wife’s wages to her, and whether 
when he drew them he was not acting simply as her 
agent. As the counsel for the respondent well puts it, 
suppose he had drawn his wife's wages every month, 
and deposited the money in bank to her credit, what 
higher evidence could be needed of a gift from him to 
her? And when instead of doing this, he left her 
wages from month to month in the hands of Judge 
Moses, declaring his purpose in doing so, he practically 
deposited his wife’s monthly wages from time to time 
with the judge for her benefit, instead of drawing 
them every month for his own use, as he might have 
done, and he thereby just as unmistakably made a gift 
to his wife asif he had drawn the money and depos- 
ited it in bank to her credit. Sup. Ct. S. Car., Sept. 
19, 1891. Grantham v. Grantham. Opinion by Me- 
Iver, J 





NEW BOOKS AND NEW EDITIONS. 


RrnaGouv's Law or SunDAY. 


Law of Sunday. By James T. Ringgold. Frederick D. Linn 
&Co., Jersey City, N. J. 

This able treatise appears at an opportune time, 
when the appropriate uses of Sunday are engaging un- 
usual attention. Asa mere compendium of decisions 
under the Sunday laws of the several States, its cita- 
tion of about one thousagd cases, with copious extracts 
from them, and its orderly arrangement of those cases 
under suitable heads, make the volume of three hun- 
dred and sixty-one pages, octavo, an excellent ‘* work- 
ing tool’ for lawyers. But it is more than that, for 
the author discusses quite fully, and with vigor, the 
different grounds (Christian, religious, social and 
physiological) on which Sunday laws have here and 
there been upheld; and he enriches those discussions 
with much interesting material from other sources. 
Without doubt our early State laws enforcing Sunday 
rest were dictated by a Puritanic spirit, that heeded 
religion more than liberty, and the later laws have 
largely and timidly followed the well-purposed but ill- 
considered strictness of the earlier ones. And this 
gives the treatise abundant interest, and not only to 
lawyers but to others, as showing (1) the many con- 
flicts of those laws with, on one side, the public needs 
of our advanced civilization, and on the other, our 
constitutional liberties of personal conduct, both pri- 
vate and overt, and (2) the imperative need of such 
thorough revisions as shall bring them into accord 
with public wants and private rights. Whilst many of 
the author's criticisms and views must command as- 
sent, his zeal for liberty seems to carry him quite be- 
yond bounds, in his sweeping conclusions ‘that an 
established Sunday means an established church 
* * * and has no place among American institu- 
tions; that Sunday taws are in their essence immoral, 





for the purchase of ahome for her, and the husband, 


demoralizing and unchristian; and that every effort 





: 
* 
‘ 
; 
- 
' 
q 
% 
3 





492 THE ALBANY LAW JOURNAL. 











to defend them involves the maintenance of palpable 
absurdities ’’’ (109). It may be granted indeed that an 
established religious Sunday wrongly invades religious 
liberty; that an established idle one trenches indefen- 
sibly upon liberty of private conduct; that a cheerless 
Sunday is non-Christian; that one both idle and cheer- 
less is full of dangers; that civil laws must rest wholly 
on civil polity, and can concern morals only by re- 
straints upon outward conduct that directly affects the 
public weal, and yet it is no less within the power of a 
State to establish a weekly holiday than an annual 
one (the Fourth of July, the 22d of February, etc.), or 
an eight-hour labor law. It is a holiday,and not a 
holy-day that a State can make of Sunday, and all it 
can wisely attempt, and then it is for its citizens to 
use it for worship, rest, recreation, health, etc., as each 
one’s conscience or physical, intellectual, esthetic or 
moral needs may dictate, and subject only to such re- 
straints as the civic good may require. Such a Sunday 
toilers alike of allreligions and none may rightly de- 
mand, and a State rightly grant; and what shall be its 
character, whether religious, restful, elevating, festive 
or baneful, must depend on the vital forces that are 
shaping our civilization. But its outcome, consistent 
lovers of republican institutions, and moralists who 
have faith in humanity, will not dread, nor need any 
Christians fear a Sunday of liberty, who reflect that the 
best triumphs of the cross have been not only without 
uid from human laws, but despite their hostility, and 
its worst centuries those when church and State were 
most closely allied. 


——_>—____—_— 


NOTES. 


OME newspaper man, arguing that Friday is not an 
unlucky day, because many beueficial events have 
occurred on that day, makes the remarkable discovery 
that the battle of Waterloo was fought on Friday! On 
the other hand many religious people have attributed 
Napoleon’s loss of the battle to the fact that he fought 
it on Sunday. 


* Suppose a man wholly blind got into a train, must 
a special porter be in readiness for him?’’ asked Bram- 
well, B., in Bridges v. North London Railway Co., L. 
R., 6Q. B. 598, and the ——— the learned judge's 
judgment in that celebrated case shows pretty clearly 
that he himself would have answered the question in 
the negative. Suppose an unpopular man gets into a 
train, with the result that his fellow travellers assault 
him, are the railway company who contracted to carry 
him liable in damages for this assault? This was the 
question which a County Court judge answered in the 
affirmative in Pounder v. Northeastern Railway Co. 
(reported elsewhere), but which a divisional court has 
answered in the negative, after having however taken 
time to consider and also giving leave to appeal, so 
that it is with some diffidence that we say that the 
case seems tous to be arather clear oue. The plain- 
tiff was a “‘ Candy Hall man,” that is, ‘aman engaged 
upon the eviction of pitmen from their houses conse- 
quent upon disputes between them and their masters,”’ 
whereby he had incurred the ill-will of pitmen, and was 
in danger of being molested by them. He entered a 
carriage which subsequently became overcrowded by 
some half dozen pitmen who assaulted him and left 
the carriage at a subsequent station, where they were 
succeeded by other pitmen who assaulted him again. 
Now it was held in Hogun v.Southeastern Railway Co., 
28 L. T. Rep. (N. 8.) 271, that a railway company may 
be liable for injury resulting from an overcrowded 
platform, and in the better-known case of Metropoli- 
tan Railway Co. v. Jackson, 3 App. Cas. 193; 26 W. R. 
179, although the company succeeded on the ground of 


there being no evidence connecting the negligence 
with the damage sued for, the House of Lords aq. 
mitted, as the courts whose judgments were reversed 
expressly held, that to allow a carriage to become over. 
crowded is negligence on the part of a railway com. 
pany. In that case the damage sued for was injury to 
the plaintiff's thumb caused by the door being shut 
upon it before he was able to get away, and in- 
jury of this kind is of course far more the natural con- 
sequence of travelling in an overcrowded carriage thay 
an injury by a direct assault actuated by a special mo- 
tive. “To an ordinary passenger,” as A. L. Smith, J., 
puts it, ‘‘ the consequence of not supplying reasonable 
accommodation, which is the breach of duty set up, ig 
certainly not his being assaulted by an independent 
tort feasor, which is the injury complained of.” We 
observe that both learned judges laid some stress on 
the fact of the unpopularity of Mr. Pounder not being 
known to the company at the time they contracted to 
carry him. We cannot see that this makes any differ- 
ence. Surely the unpopular passenger takes all the 
risk—a very vague and doubtful one—of his unpopu- 
larity on himself, and cannot be heard to say that the 
contract with him was made in the expectation that 
third persons would break the law. On the other 
hand, it is satisfactory to the travelling public to know 
that, as A. L. Smith, J., observed, the cases of “a 
known lunatic, or a known biting dog, or a known 
leper, or a man known to be drunk and quarrelsome,” 
being put into a railway carriage are widely different 
from Mr. Pounder’s case. As to the dog indeed we 
should be inclined to think, looking to the universal 
by-law, No. 14, to the effect that ‘* dogs will not be suf- 
fered to accompany passengers in carriages,’’ that if a 
passenger brought a dog into a carriage with him, 
whether a “* biting’’ dog or not, and such dog in fact 
bit a fellow passenger, the company and the owner of 
the dog could be sued as joint tort feasors by the bit- 
ten passenger, but the point is rather a doubtful one. 
—Solicitors’ Journal. 


———_e___——— 


UNIVERSITY EXTENSION. 


| AVE you heard of this new educational move- 

ment? Itisagigantic project for bringing the 
advantages of a college education right to the homes of 
all the people. This work is to be accomplished by 
lectures, examinations, home study and instructions 
given by correspondence. 

The short-hand class we are now forming is directly 
in the line of university extension, and ought to prove 
popular with ourreaders. Prof. Moran, our class con- 
ductor, is engaged in university extension work, and 
is well qualified to instruct students practically while 
they remain at home. 

See announcements in previous numbers of this jour- 
nal relating to the short-hand class. 

The plates which will be used in producing our forth- 
coming series of short-hand lessons were all engraved 
by hand, and are models of neatness and accuracy. 
Short-hand is not only a beautiful art, but is at the 
sume time a paying business. We feel justified in 
giving considerable space to this new subject, which 
in the past few years has grown to be so important. 
Our special class, each member of which will receive 
individual criticisms by mail from the author, Prof. 
Moran, offers an extraordinary opportunity for get- 
ting a course of lessons for only $2, which would cost 
ordinarily not less than $20. The membership of this 
class will be limited. Send your name at once if you 
wish to join. Remit by postal note, registered letter 
or in any safe way. Direct to the publishers, Weed, 
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CURRENT TOPICS. 





N our last issue we printed a short review, by a 
very accomplished lawyer, of Mr. Ringgold’s 
“Law of Sunday.” We agree with it in the main, 
but wish to guard ourselves against the implication 
that we deny the power of the State to ordain the 
cessation of business on Sunday. Mr. Ringgold ar- 
gues that the State has no power to compel idleness 
on Sunday. That may be granted, just as it must 
be granted that the State has no power to compel 
men to sleep at night. But the State has the police 
power to render night quiet so that they can sleep 
who wish, and so it has the police power to render 
Sunday quiet so that they who wish can rest or 
worship — to prevent noisy, bustling and disturbing 
trade and business, and riotous amusement. We 
do not exactly see what just right the State has to 
say that a promissory note made on Sunday shall be 
void, any more than the court has to inquire 
whether a brief presented to it was drawn (as Mr, 
Ringgold leads us to suspect some of his are) on 
Sunday. But we do suppose that the State has 
the power to shut up a brokers’ auction-room where 
such paper is sold, on Sunday, for the reason that 
such business disturbs the peace of that major part 
of the community who want to rest on that day. 
Why has not the State the same police power to 
prohibit trade and business on Sunday that it has 
to regulate trade and business on secular days? 
The State may prohibit the prosecution of an offen- 
sive trade or a dangerous business within certain 
populous bounds, on account of the annoyance to 
the senses of the inhabitants. If the State may com- 
peia slaughter-house to ‘‘move on” upon the ap- 
proach of population, why may it not compel it to 
shut up on Sunday? Our reviewer hits the nail ex- 
actly on the head, and expresses an idea which had 
occurred to us, when he says that although the 
State may not prescribe a holy day, it may prescribe 
a holiday. Mr. Ringgold’s argument would im- 
peach the power of the State to prescribe holidays, 
which we believe has not seriously been doubted. 
Another part of Mr. Ringgold’s argument, namely, 
that there is no evidence that one day’s rest in seven 
is physically essential or desirable, seems to us very 
ill founded. He says, for example, that doctors and 
lawyers, who notoriously work on Sunday, are noto- 
tiously long-lived. Suppose we grant it; how does 
Mr. Ringgold know that they would not live longer 
yet if they rested one day a week? But if we carry 
out his argument— would he be in favor of keeping 
courts open for business on Sunday? Undoubtedly 
not, for although he might be willing to drag his 
antagonist to court on Sunday now and then, in an 
urgent case, he would be very apt to resent such a 
procedure when applied to himself in all cases. 
Vou. 44— No. 25. 





However ingenious and plausible much of Mr. 
Ringgold’s argument may seem, the practical an- 
swer to all of it is that in matters of police the citi- 
zen in society must yield to the dominant wish of 
the majority. It is impossible for the majority in 
this country to see any oppression in the establish- 
ment of one day’s rest in seven, and in such reason- 
able regulations as shall render it a period of real 
repose and quiet. The oppression on the contrary 
would be in practically compelling them to work 
against their wish because the minority desire to 
work on that day. 


The late decision of the Supreme Court of the 
United States (ante, p. 825), that the Federal courts 
have no power to compel the plaintiff in an action 
for personal injuries to submit to a surgical exami- 
nation, has been somewhat criticised by the law 
journals, and they seem inclined to the dissenting 
giew of Justices Brewer and Brown, that the exami- 
nation should be compelled because the party has 
the optional right to have it made on his own be- 
half. It is difficult to accept the argument that a 
party may be compelled to produce particular evi- 
dence against his will, simply because he had the 
right to produce it if he wishes. It seems to us 
that the true reason of the case has not been clearly 
propounded in either of the opinions, nor anywhere 
else, so far as we have read, excepting one case. 
The court has no power to compel the suitor to pro- 
duce any particular piece of evidence. He is suing 
for his own benefit, and may put in such evidence 
as he chooses, taking upon himself the burden of 
satisfying the jury. The jury may lean against him 
because of his omission to produce certain available 
evidence, but the court has no more power to com- 
pel his exposure of his person to a surgical exami- 
nation, than to compel his production of a particu- 
lar witness to the transaction in question, whom he 
omits or refuses to produce. This last class of omis- 
sion is frequently commented on by opposing counsel 
as suspicious, but no one ever claimed that the party 
could be obliged to produce such evidence, And yet 
the reasoning of Mr. Justice Brewer, followed to its le- 
gitimate conclusion, would imply such a compulsory 
power. The judges frequently lay stress on the 
fact that such an examination tends to certainty, 
which is the aim of the law. The answer is, the 
plaintiff is not bound to render his case certain, al- 
though it may be within his power todo so, He 
takes the risk of his omission to do so. The most 
cogent expression of this idea is by Learned, P. J., 
in Roberts v. Railroad Co., 29 Hun, 155, as follows: 

“But again * * * wekunow of noright which this 
court has to compel a party to submit to any bodily ex- 
amination. In acommon-law action like this the jury 
are to pass on the issues of fact. And they are enti- 
tled to see and hear for themselves the evidence. Itis 
of the very essence of the common-law systemthat the 
evidence shall be produced before the jury. Excep- 
tions to this rule (and not desirable exceptions) are 
those cases in which evidence is previously reduced to 
writing, and then read to the jury. Now if a party is 
entitled to the compulsory exhibition of the body of 





his opponent, it would seem to follow that he might 
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have such exhibition made before the jury. And the 
court might require the plaintiff, on the trial and be- 
fore the jury, tosubmit to the same examination as is 
required by this order. Neuman v. Third Ave. R. Co., 
50 Supr. Ct. Rep. 412. It is undoubtedly true that not 
unfrequently plaintiffs, suing for bodily injuries, do 
exhibit in court the injured part. Nor do we know of 
any reason why they should not do this, notwith- 
standing the exhibition may excite sympathy. And 
on the other hand, all unreasonable concealment of an 
injured part (not justified by any dictate of modesty or 
otherwise) may excite a doubt in the mind of the jury 
as to the genuineness or extent of the alleged injury. 
But we cannot admit the principle that either in the 
presence of the jury, or in the presence of a referee, a 
party can compel his opponent to exhibit his body in 
order to enable physicians to examine and question 
and testify. * * * There may be danger that in ac- 
tions of this nature plaintiffs will exaggerate the inju- 
ries they have received ; and that defendants may be at 
a disadvantage in ascertaining the exact truth. But 
this evi] is far less than the adoption of a system of 
bodily, and perhaps immodest, examinations, which 
might deter many, especially women, from ever com: 
mencing actions, however great the injuries they had 
sustained.” 


It is apparent that a strong appeal will be made 
by the newspaper people to the Legislature for a 
modification of the electrical execution law, so that 
reporters of the press may be admitted as witnesses 
and may publish full accounts of the executions. 
Capital executions were many years ago removed 
from the public view on account of the demor- 
alizing effect which they produced on the popu- 
lace. Much of the same effect has been wrought 
by the sensational and detailed accounts of private 
executions which have been common in the news- 
papers in recent times. It was to do away with this 
disgusting pandering to a morbid taste that the 
stricter secrecy of the present law was ordained. 
What would occur if that ban were removed is evi- 
dent from the press accounts of the last execution 
in this State. Dr. Ward, of tiis city, states that 
the execution was wholly devoid of any startling or 
unusual features, and that the victim died instantly 
and easily; but some of the newspapers have pub- 
lished long and awful accounts of his sufferings, and 
of the pallor of the attendants and the general horror 
of the scene. These accounts are pure inventions, but 
it can be inferred from them what the newspapers 
would be filled with if the enterprising reporter 
could fix his own eyes on the scene. The sober 
part of the community do not desire this kind of 
‘*news,” and the cry of the reporters that the pres- 
ence of representatives of the press is necessary to 
the public interest is merely a loud appeal for a sure 
means of selling their newspapers. They already 
possess a license to pry into private affairs of which 
they demand an enlargement by a relaxation of 
the law of libel. Give them this, and also full li- 
cense to describe the awful scenes at public exe- 
cutions, and their cup would be full, for the 
papers would go off “‘like hot cakes.” We hope 
the reporters will pursue their usual tactics of abus- 
ing the Legislature, so that they will not get any of 
these extraordinary favors from them. 








The Green Bag for December is of average inter. 
est. The chief article is a very excellent biographi- 
cal sketch, by Henry A. Chaney, of Nathan Dane, 
illustrated with several rare portraits. The frontis. 
piece is a full-length portrait of Chief Justice Mar. 
shall, a large copy of which, suitable for framing, 
is promised to every subscriber who shall remit for 
1892 before January 1, 1892. There is also a very 
readable article, of an historical cast, by R. Vashon 
Rogers, on ‘‘ Widows and Wives,” written in his 
best vein. The ‘‘fatal inability” of the editor of 
this journal sticks out in the rhymned version of 
Hunter v. Railroad Company, 116 N. Y. 115, entitled 
‘*The Giant Brakeman.” The case is intrinsically 
one of the most amusing in recent days, and we 
respectfully dedicate this version to the judges of the 
Second Division of the Court of Appeals, and es- 
pecially to Brown, J., who wrote the gigantic 
opinion. 


Mrs. Mary L. Rice has compiled for the “ Pro- 
tective Department of the Women’s Educational 
and Industrial Union” an ‘‘ Abstract of New York 
State Laws respecting the Rights and Property of 
Women.” It is a mere mite of a pamphlet, but the 
law is stated clearly and almost always correctly. 
One error however is apparent on a hasty glance. 
In respect to the execution of a will, it is stated 
that the witnesses ‘‘together must witness the tes- 
tator’s signature, as well as each other’s signature.” 
This is true where the testator signs in their pres- 
ence, but no reference is made to the statutory per- 
mission to sign out of their presence and acknowl 
edge the signature to the witnesses, and in this case 
the acknowledgment may be to each witness sepa- 
rately, and they need not witness each other’s signa- 
ture. 


The Chicago Legal News brings the information 
that “for over two months, Hon. John Garver, one 
of the leading attorneys of Rockford, Illinois, has 
been laid up with an injured leg,” which has ma- 
terially impaired his standing in court. The coun- 
sellor was not thus injured at foot-ball — with 
which one might have had some patience — but in 
the process of initiation into some association of se 
cret, black and midnight donkeys calling them- 
selves “Knights of the Globe.” We heartily join 
the News in the opinion ‘‘ that such societies should 
be compelled by law to treat candidates as gentle- 
men,” and we hope that this free and extensive ad- 
vertisement of the outraged counsellor will prove 
advantageous to his estate, 





The Journal of Jurisprudence and Scottish Law 
Magazine has discontinued publication. It has just 
completed its thirty-fifth volume, and thus may be 
deemed to have died of old age. We are sorry for 
its demise, for it was often interesting, although 
not always agreeable. 
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NOTES OF CASES. 





N Gallagher v. Kemmerer, Supreme Court of Penn- 
sylvania, October 26, 1891, refuse from two 
coal mines, several miles apart, was thrown into a 
stream without any concert of action on the part of 
the mine-owners, and it accumulated so as to cause 
the overflow of plaintiff’s land, and the deposit 
thereon of coal-dust, etc. Held, that although it 
was difficult to apportion each mine-owner’s con- 
tribution to the damage, plaintiff's release, for a 
valuable consideration, to one of all claim for dam- 
ages done or to be sustained by his pollution of the 
stream was not an accord and satisfaction for the 
whole damage, or a bar to a recovery from the other. 
The court said: ‘‘It is argued, on the part of the 
appellants, that the injury to which the plaintiff 
was subjected was of such a character that it could 
not, as between the parties who caused it, be di- 
vided, so as to determine in what proportion it was 
caused by each; and that, even if the defendants’ 
mines had not been operated, the mining operations 
of the Highland Coal Company would have resulted 
in the same injury. It is true that the injury com- 
plained of may have been caused in part by the op- 
erations of the Highland Coal Company, conducted 
contemporaneously with the operations of the de- 
fendants’ mines, and that it would be difficult, if not 
quite impossible, to separate and ascertain, definitely 
or certainly, the proportion of the whole damage 
done by each of these operations, respectively. But 
these several operations were entirely independent 
of each other. They were several miles apart, and 
the ownership, management and control were 
wholly distinct and separate. There was no con- 
cert of action, or common purpose or design, which 
would support the theory of joint injury. The 
case, in this branch, is ruled by Navigation, etc., Co. 
v. Richards’ Adm’r, 57 Penn. St. 142. In that case, 
the mill-dam was filled by deposits of coal dirt 
from different mines. The court below charged 
the jury that if, at the time the defendants were 
throwing dirt into the river, the same thing was 
being done by other collieries, and the defendants 
knew it, they were liable for the combined result. 
This instruction was held to be erroneous. ‘The 
ground of action,’ it was there said, ‘is not the de- 
posit of the dirt in the dam, but the negligent act 
above. The defendants’ liability therefor began 
with the act on their own land, and they were 
responsible for the consequences; and, as the negli- 
gent act was separate and independent of the acts 
of the other miners, it was several when committed, 
and did not become joint because the general con- 
sequences were united.’ ‘Without concert of ac- 
tion,’ said this court in the case cited, ‘no joint 
suit could be brought against the owners of all the 
collieries, and clearly this must be the test; for if 
the defendants can be held liable for the acts of all 
the others, so each and every other owner can be 
made liable for all the rest, and the action must be 
joint and several. But the moment we should find 


them jointly sued, then the want of concert and the 
several liability of each would be apparent. 


These 





principles are fully sustained by the following cases: 
Russell v. Tomlinson, 2 Conn. 206; Adams v. Hall, 2 
Vt. 9; Van Steenburgh v. Tobias, 17 Wend. 562; 
Buddington v. Shearer, 20 Pick. 477; Auchmuty v. 
Haam,1 Den. 495; Partenheimer v. Van Order, 20 
Barb. 479.’ Unless the negligence of two persons 
is joint and concurrent, each is liable for his own 
negligence only. Boyd v. Insurance Patrol, 113 
Penn. St. 269. To the same effect are the cases of 
Seely v. Alden, 61 id. 306; Leidig v. Bucher, 74 id. 
67; and Railroad, etc., Co. v. French, *81 id. 366. 
It is a matter of no consequence whatever that the 
stream was not a public highway; that fact could 
not in any way affect the principle referred to; and 
if the Highland Coal Company was not a joint tort- 
feasor, it is immaterial in what form the release was 
effected, whether by deed or otherwise.” 


In Tinken v. Tallmadge, Supreme Court of ‘New 
Jersey, November 5, 1891, a mayor of a city offi- 
cially promised a reward for the apprehension of a 
fugitive municipal officer, and on account of the ab- 
sence of any authority in the mayor to bind the city 
there was no principal to respond. Held, that by 
reason of this excess of his authority the mayor be- 
came personally liable for the performance of the 
contract. The court said: ‘‘ There is a well-defined 
distinction between the contracts entered by pri- 
vate agents and those contracts made by public 
agents in respect to their personal responsibility. 
Where a private agent does not attempt to bind his 
principal, and in terms imposes the obligation upon 
himself, the rule is he incurs by such act a personal 
liability, although he describes himself as agent. 
Dayton v. Warne, 43 N. J. Law, 659. But this is 
not the rule where the obligation is the same, but 
the agent is acting within the scope of his authority 
asa public agent. Knight v. Clark, 48 N. J. Law, 22; 
Woodbridge v. Hall, 47 id. 388. A public agent, 
whenever the contract is within the limits of the 
officer’s power and duty, is not personally bound, 
unless a contrary intention is plainly indicated by 
the terms and circumstances of the transaction. 
The presumption is that he is acting in his official 
capacity, and that the engagement is meant to be 
with the public only. Woodbridge v. Hall, supra. 
The paper signed by the mayor does not rebut, but 
fortifies, this presumption. The service for which 
the money was to be paid wasa public service. 
The fugitive was a municipal officer. The promise 
was made by the defendant over his official title as 
mayor. The money was to be paid at the mayor’s 
office. Therefore, if it had appeared that the mayor 
had, as a part of his official power and duty, the 
authority to bind the municipality or any of its de- 
partments by such a promise, no one would doubt 
for an instant that the action would lie against the 
city alone. It however conclusively appeared that 
no such authority or duty existed. In fact the 
mayor was without the least semblance of power to 
act for any public body in the matter. Now, a rule 
applicable to private agents is that, if an agent 
contracts, although in his character of agent, with 
no responsible principal to whom resort may be had, 
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the law presumes that he contracts upon his per- 
sonal responsibility, and intends to bind himself, 
and so holds him; for in no other way could the 
contract have any validity. Booth v. Wonderly, 36 
N. J. Law, 250-255; Dunl. Paley Ag. 374. 
Whether this doctrine applies to public agents has 
been denied by some courts and doubted by others, 
except when there existed some express warranty 
of authority or fraudulent conduct on the part of 
the agent. The cases are collected in Mr. Mechem’s 
useful book on Public Officers, sections 809-815. It 
is useless to examine these cases, for the rule applica- 
ble to private agents is extended to public agents in 
its full vigor by this court in the case of Bay v. 
Cook, 22 N. J. Law, 348. In that case an overseer 
of the poor had directed a physician to attend a 
pauper. The charges were made against the over- 
seer as such. An action was brought against the 
township to which the pauper was chargeable, in 
which action the physician was nonsuited on the 
ground that the overseer was not authorized to bind 
the township. Another action was then brought by 
the physician against the overseer personally, and a 
verdict was returned against him. Upon error it 
was urged that the overseer was acting as a public 
agent, and that the physician had recognized him 
as such. This was not denied, but nevertheless 
this court held the overseer personally liable for the 
physician’s bill. The court remarked: ‘If an agent, 
either public or private, exceeds his authority in 
making a contract, he is personally liable for its 
performance, for the law will esteem him as acting 
in his individual capacity, rather than suffer the 
contract to fall.’ Upon the rule laid down in that 
case the judgment brought up is affirmed.” 


In Louisville, H. & St. L. CO. R. Co. v. Berry, 
Appellate Court of Indiana, October 2, 1891, de- 
ceased, eighteen years of age, employed by defend- 
ant as an ‘‘ engine-washer,” was directed to go un- 
der the boiler of an engine and tighten boiler-plugs, 
and while so engaged a plug came out, and he was 
scalded so that he died shortly thereafter. When 
the accident occurred he crawled from under the 
engine, and was assisted to a chair twenty-five or 
thirty steps away; and when he reached the chair, 
being asked how the accident happened, and while 
suffering intense pain, and being greatly excited, 
exclaimed: ‘‘I am a dead man, but nobody is to 
blame but myself. I turned the plug the wrong 
way, and it came out.” Held, in an action by the 
father for loss of services, that such statement was 
competent as a part of the res geste, The court said: 
‘‘We do not concur in the proposition that the evi- 
dence was allowable as an admission. It does not 
come within the doctrine that an admission of one 
against his interest while in the possession and en- 
joyment of a right may be given in evidence against 
one who succeeds him in the right, when it is the 
subject-matter of the litigation, and there is a clear 
distinction between the declarations of the deceased 
in this case and the declarations of a decedent in 
an action by his administrator to recover for the 











injury resulting in his death. In the latter case the 
suit is brought by the personal representative of the 
decedent to recover for an injury personal to and jn 
a sense in the right of the deceased, and for which 
he could have sued had he survived the injury. In 
the case at bar the injury sued for was originally 
and primarily inflicted upon the appellee, and no 
part of the damages described in the complaint and 
awarded by the jury could have been recovered by 
the deceased had he survived the injury. Mayhep 
v. Burns, 103 Ind. 328. His services during his 
minority belonged to the appellee as his lawful 
right, and it was not within the power of the de- 
ceased son to have legally defeated this right, 
Consequently, upon the clearest principles of the 
law, the admissions of the deceased could not bind 
the appellee. * * * The statements of one while doing 
an act, explanatory thereof, may be given in eyi- 
dence as part of the act when it becomes the subject 
of litigation. The act may be said to have the 
power of speech under such circumstances. Where 
a statement, in this connection, is so closely related 
to the litigated act or event that it may be said to 
be the utterance of such act or event instead of the 
individual, it is a part of the res geste. How nearly 
contemporaneous a statement must be to an event 
to become part of it under the rules of evidence 
must depend mainly upon the circumstances of 
each particular case. It should be practically the 
automatic manifestation or impulse of the princpal 
event. It should be instinctive in a sense, and the 
causal relations between the event and the utter- 
ance should not be disturbed by calculation or re- 
flection. The case of Railway Co. v. Buck, 116 Ind. 
566, is a very valuable one upon this question. 
The authorities are collected, and they abundantly 
sustain the opinion of the court. Among other 
things, the court, by Mitchell, J., said: ‘It is not 
always easy to determine when declarations having 
relation to an act or transaction should be received 
as part of the res geste, and much difficulty has been 
experienced in the effort to formulate general rules 
applicable to the subject. This much may however 
be safely said: That declarations which were the 
natural emanations or outgrowths of {the act or oc- 
currence in litigation, although not precisely con- 
current in point of time, if they were yet voluntarily 
and spontaneously made, so nearly contemporane- 
ous as to be in the presence of the transaction which 
they illustrate and explain, and were made under 
such circumstances as necessarily to exclude the 
idea of design or deliberation, must, upon the clear- 
est principles of justice, be admissible as part of 
the transaction itself.’ In the case before us the 
declarations of the deceased were practically in the 
presence of the occurrence, They were explanatory 
in their character, and were the first expressions of 
the deceased after the accident. He was suffering 
much pain, and laboring under great excitement. 
His death resulted in a few hours thereafter. We 
are of the opinion that the declarations were com- 
petent evidence, and the court erred in excluding 
them.” 
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JURIDICAL EVOLUTION. 
II. 
MUST be understood to confine myself to the au- 
thorities contained in the ALBANY LAw JOURNAL 
for the past four years. These show the drift of judi- 
gal opinion in this country during that period per- 
haps better than a more pretentious and extensive col- 
jection. The intention of the author of the series of 
articles upon the cases so collected, commencing at 
Mental Suffering as an Element of Damage in the Neg- 
ligence of Telegraph Companies, has been and is, to 
note both those applications of the principles of the 
common law to new conditions which secured that 
“highest practical wisdom” which Judge Somerville 
alludes to in Parsons v. State, 36 Alb. L. J. 249, and 
those which did not. He must confess with a sigh, 
forhe was always, and is now, an admirer of the sturdy 
directness and honesty of the common law, that they 
supplied no rule in many cases, to guide the court to a 
correct conclusion, that in other cases their applica- 
tion was strained and unsatisfactory; that instead of 
“juridical evolution”? he has found much “‘ judge- 
made” law. Hehas given some instances in the for- 
mer articles, and intends in this to note a few more. 

Of course, with no access to original authority, and 
having to take the citations of each opinion upon trust, 
the writer is conscious that his view is circumscribed ; 
that he can only suggest, and not exhaustively discuss 
the points as they arise. Nor can he, without being 
tedious, refer to all the cases which illustrate the pur- 
pose of these articles, even among the Jimited num- 
bers to which he has access. 

1. Under no other topic of the law does it seem that 
the courts are emerging so rapidly from the chaos and 
confusion of numerous and conflicting decisions, to 
definitely outline principle, as under that of Master 
and Servaut. The obligation of each are to be tested 
by the duties each owes the other under the contract 
of employment. 

The courts have definitely imposed upon the master 
afour-fold duty,which seems to include, by inference, 
ifnot by the letter of its statement, every imaginable 
case: Ist, to furnish reasonably safe appliances to 
work with, a reasonably safe place to work in, and to 
keep them safe; 2d, to supply competent vice-princi- 
pals and co-servants, and a sufficient number of them; 
&d, to instruct servants ignorant, through inexpe- 
rience or infancy, of the dangers incident to a danger- 
ous work; 4th, to direct, supervise and control his 
business. 

Ido not intend to define what is a co-servant, if such 
definition is possible. But this seems the result of the 
decisions—he must have a common master; must be 
engaged in a common employment, co-operating to- 
gether for a common end with the employee injured. 
The simplest test of a vice-principal is this: is he in 
the negligent act itself, doing, by authority of master, 
one of the duties which the !aw requires the master to 
perform; if so, he is a vice-principal, otherwise not, 
whatever his grade may be. But the English courts, 
before the Employers’ Liability Act, limited the mas- 
ter’s liability for defective machinery occasioning in- 
jury very much. Says Lord Cairns, in Wilson v. 
Merry, L. R., 1 H. L. So. 326: ‘What the master, in 
my opinion, is bound to his servant to do, in the event 
ofhis not personally superintending and directing the 
work, is to select some proper and competent person 
todoso, and to furnish him with adequate materials 
and resources for the work. When he has done this, 
he has, in my opinion, done all that he is bound to do.” 
It is Manifest that under such rule the master may 

te his duty to repair to another or others, em- 
ployed in the general business for that purpose, and 





escape liability for the defaults or neglects of such em- 
ployees, on the ground that they are co-servants of 
other employees, and that he himself has done all that 
inthe law he is bound to do. Judge Knowlton, in 
Moynihan v. Hills Co., 38 Alb. L. J. 280, classifies re- 
pairs thus: 1st. Ordinary working repairs, or those 
which are incident to the servant’s principal employ- 
ment. In making or selecting them he is co-servant 
with his fellow-laborers. 2d. Those in which repair or 
reconstruction of a machine is necessarily of such a 
kind as is commonly done, or may properly be done, 
under the direction of the master, by servants employed 
in their general business. The negligence of repairers is 
negligence of co-servants. But to release the master 
from liability, he himself, by himself or agent, must 
not be negligent in supervising the repairs and the re- 
paired machine. 8d. Repairs done outside of the busi- 
ness. There is no intervening duty between the mas- 
ter and servant here, and the former is liable if repairs 
are negligently made. 

Judge Finch thus describes the repairs of the first 
class in Cusgan v. Marston, 44 Alb. L. J. 52: ‘‘ When 
the facts show that in the understanding of both par- 
ties, a class of ordinary repairs are to be made by the 
servants, with materials furnished by the master for 
that express purpose; that they and he regard it as a 
detail of their own work; that it issomething entirely 
within their capacity, and not dependent upon the 
skill of a special expert, and that the necessity springs 
from their daily use of the appliance, occurs at differ- 
ent and unknown periods in their service, and is open 
to their observation in the absence of the master, the 
inference is inevitable that the contract relation be- 
tween the parties makes it the duty of the servants 
and a detail of their work to correct the defect when 
it arises, with material furnished.’ 

The facts of that case serve excellently well to illus- 
trate the point I desire to make. Plaintiff's intestate 
was killed while loading coal into buckets to be raised 
by a derrick, by the breaking of a rope, which allowed 
the bucket tofaliupon him. Thelengths of rope used 
were called ‘* falls,” and would last from fourteen to 
twenty days. Defendants kept a large number on 
hand. Usually the engineer or his assistant made the 
application, but any one could give the notice and get 
the new full. Omitting consideration of the effect of 
knowledge of defect, with means to remedy it, upon 
the question of servant’s contributory negligence, and 
considering only the character of the repairs, they are 
obviously those which it was the duty of servant to 
make. The defect was a mere working one—one which 
under his contract of employment he was as much 
bound to repair as to load coal into his bucket. To 
remedy it was in the scope of his employment. In 
contrasting the facts of this case with those of Webber 
v. Piper, 38 Alb. L. J. 57, in the same court, the dis- 
tinction between the two classes of repairs, Nos. 1 and 
2, is made more clear. In the latter case plaintiff was 
injured on account of the neglect of a servant, employed 
by the master for that purpose, to reset and sharpen a 
circular saw, the master having provided him with 
adequate appliances for that purpose. The New York 
court, in this also agreeing with the Massachusetts 
court, requires the active supervision of the master 
himself, or by an agent, over the details of his busi- 
ness. Coppins v. Railroad Co., 43 Alb. L. J. 78. 

It seems to the writer, with the utmost deference, 
that the evolution of the doctrine governing the rela- 
tions of master and servant with reference to the sec- 
ond class of repairs, has been toward favoring the mas- 
ter at the expense of the rights of the servant. What- 
ever may be said to the contrary (see Rogers v. Ludlow 
Manuf'g Co., 35 Alb. L. J. 450) the master’s duty to 
repair isan absolute one. He may delegate it, but 


those to whom he does are pro hac vice, acting for him. 
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They are his agents in performing a function 
which the law imposes upon him. The very reason 
which the courts give as the foundation of the rule 
regulating the mutual liabilities of master and servant 
under the second class of repairs, as above stated, show 
that the duty of master to repair is an absolute one. 
‘Both parties to the contract must be presumed to 
have contemplated that such work would be done by 
fellow-servants of the employee.” Certainly an obliga- 
tion which requires a contract to be relieved of, is an 
absolute one. The law then requires the master torepair. 
He delegates the duty of repair to servants whom he 
employs for that purpose. The department in which 
those servants labor is an accidental incident to the 
general business, and not a necessary part of it, in 
many instances. The master may or he may not have 
such repairs made on his premises. Whether he does 


or not depends entirely on his own convenience in. 


many instances. In other words, then he may delegate 
this duty, at his option, to those for whose neglects he 
is not responsible, or to those for whose neglects he is 
responsible. What becomes of the servant's right to 
have safe appliances to work with if it lies so much in 
the option of the master to escape liability for supply- 
ing unsafe appliances? By a mere judicial fiction, by 
mere juggling with words, he is held to surrender this 
right to hold the master liable, in each contract of em- 
ployment, when he has knowledge or may reasonably 
apprehend that there is a repair-shop or a corps of 
repairers in the business in which he is employed. 
This, it seems to me, is piling fiction on fiction, adding 
jugglery to jugglery, for the whole doctrine of *‘ risks 
of employment’”’ is based upon the judicial interpola- 
tion into a contract of a meaning never dreamed of by 
the parties thereto. See Furwell’s Case, 4 Metc. 60. It 
must not be forgotten that I am considering the tend- 
ency of judicial decision, and not denying the author- 
ity of the cases noted above. Fair play however is 
always justice. It does not seem fair play to permit 
the master to delegate as imperative a duty as that of 
keeping his machinery reasonably safe to others, and 
escape liability for their neglects on any grounds. The 
distinction between repairs of the first class and those 
of the second, lies in the fact that the servaut under- 
takes in his contract of employment to make those of 
the first, while those of thesecond are not a part of 
his undertaking. It is true he does not expressly, in 
80 many words, undertake to make repairs of the first 
class, but the implication is immediate and necessary, 
because they are one of the details of his employment. 
Such holding is a legitimate construction of his con- 
tract. To hold, in repairs of the second class, that he 
releases the master from his obligation to supply him 
with safe appliances, because he knows that they must 
be made by others employed by the muster upon the 
same premises, is, in effect, it seems to me, to make a 
contract for him. Once however start with the rea- 
soning of Farwell’s Case as a premise, and [ admit that 
the conclusions that repairers of the second class are 
co-servants would follow. Of course doubts whether 
the term “common employment” includes such re- 
pairers suggest themselves, but they are rather meta- 
physical than substantial. But upon the balancing of 
equities between master and servant (out of this pro- 
cess the whole law of master and servant was evolved), 
it does not seem justice to require the servant to as- 
sume the risk of the careful action of repairers of the 
second class. This consideration was one of the rea- 
sons for the enactment of the English Employers’ Lia- 
bility Act. Perhaps also it was the occasion of the in- 
troduction of the “equity of the jury-box” into the 
rule by the Massachusetts and New York courts. To 
require active supervision by the master over such re- 
pairers and repairs does, I have no doubt, enable many 
ajury to prevent his escaping the performance of his 


————— 


obligation to furnish safe appliances, and his conge. 
quent liability for its non-performance. 

2. [notice now an instance of ‘‘ judge-made” Jay 

under the topic Carriers. The case is this: A pagsep. 
ger upon a train has, through the neglect or default of 
an agent of the carrier, provided himself with an j 
ular token of his right to travel upon that particular 
train. He refuses to pay the fare or leave the train on 
demand of conductor, and is ejected by force. Some 
courts hold that he has no cause of action for the tort, 
but is remitted to a suit for damages for breach of 
contract of carriage. McKay v. Railroad Co., 42 Alp, 
L. J. 183; Peabody v. Navigation Co., 44 id. 127. The 
logical difficulties in the way of such conclusion, how. 
ever wise and just it may be, are these: Ist. Though it 
may be admitted that arule of the carrier requiring g 
proper ticket or payment of fare before a right to 
travel upon its train can exist, is a reasonable rule 
(Townshend v. Railroad Co., 56 N. Y. 295), yet if plain- 
tiff is prevented from complying with the rules by the 
carrier itself, it is_estopped to deny his compliance 
with it. When he presents himself with an irregular 
ticket under such circumstances it is the same in effect 
as coming with a proper one. That a principal ia eg. 
topped by the acts of hisagent and bound by his de. 
faults in the scope of his agency, is elementary. If 
then the passenger has a right to travel on the irregu- 
lar ticket, to deprive him of this right by force is an 
actionable tort. The Mississippi court has held, but 
with an evident leaning toward the views of the Geor. 
gia and Indiana courts, that where the irregular ticket 
supports and confirms the weight of the passenger's 
statement, and no possible injury can result to the car- 
rier by the conductor’s accepting and acting thereon, 
he must so act, or refuse at the peril of inviting an ac- 
tion for damages aguinst his principal, if the statement 
be true. The court cites as analogous the principle 
that a passenger must be given an opportunity to pur- 
chase a ticket before he can be made to pay more than 
the regular fare by the conductor, though the rules of 
the company require him to collect more than the reg- 
ular fare in the absence of a ticket. » It seems entirely 
analogous. 2d. No inference in favor of the require- 
ment that apassenger repay the fare can be drawn 
from the rule of damage in actions for breach of con- 
tract, that plaintiff must not *‘lie by’’ to create dam- 
age. The rule does not require the active aid of plain- 
tiff to prevent damage. It does forbid his passive 
“lying by’ for damages to accumulate. To repay his 
fare under such circumstances would be the surrender 
of a right—would be lending his active aid to defend- 
ant to prevent its perpetrating a wrong. 

Yet the business of common carrier is a public one, 
conducted generally by huge corporations, requiring 
numerous servants and ugents, many rules for their 
government, and the most watchful scrutiny into their 
conduct. Certainly a rule which requires a regular 
ticket to be the only evidence of a right to travel upon 
its trains, in the absence of payment of fare, is entirely 
reasonable in thislight. The decisions which require 
the public to conform to this rule simply make that 
which before was a rule of the company, a universal 
rule, binding upon the public in its dealings with the 
carriers. The rule can work no injustice to the indi- 
vidual, for he can pay his fare again, if he has money, 
with a saving of his right of action against the com- 
pany for breach of contract. If he has xo money, his 
damages, it seems, would indemnify bim for the con- 
sequential inconvenience of being put off the train, 
though not for the force used in putting him off. Of 
course, if he has money, the rule of damages above &- 
luded to would prevent his “lying by” in permitting 
himself to be put off the train. He must pay his fare 
if he has the money. So considering the public char- 





acter of carriers ‘‘imperii in imperio,” it seems that 
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The county board of the county where the lands are situ- 
ated did not assemble as a board of equalization in either 
of the years in question on the day fixed by statute nor 
on the following day. Held, that the omission to hold a 
session at the time and place designated by law also 
operated to defeat the alleged taxes. The board of 
equalization cannot lawfully assemble at a time and place 
other than that fixed by statute. The public is not charge- 
able with notice of any meeting of such board except 
that designated in the statute. Tax payers are invited 
by the law to attend at an appointed session of the board, 
and present to the board any grievances which they may 
have on account of assessments made on their property. 
No other opportunity for a hearing is given, and if no 
session is had at the time and place prescribed, there is 
no chance to be heard at all. This is fatal to the tax in 
all cases where the law bases the tax upon an official 
valuation, and in terms gives the tax payer an opportu- 
nity to beheard. Actual injury need not be shown; the 
law will presume an injury on grounds of public policy. 
The items paid by defendant at the tax sale and in subse- 
quent years as taxes were not taxes in law, nor within 
the meaning of section 75, chapter 28, Pol. Code (Comp. 
Laws, § 1640), and hence it was error to require, as the 
trial court did require, that said sums should be paid by 
plaintiff to defendant as a condition upon which the 
worthless tax deed would be vacated as a cloud on plain- 
tiff’s title. ; 

Bartholomew, J., dissenting. 


PPEAL from District Court, Barnes county, Rod- 
erick Rose, J. 
Action to quiet title, brought by James B. Powers 
against J. D. Larabee. Judgment for defendant. 
Plaintiff appeals. Judgment modified. 


J. E. Robinson and Charles A. Pollock, for appel- 
lant. 


George K. Andrus and Edgar W. Camp, for respond- 
ent. 


WALLIN, J. Thisis an action to quiet title, brought 
under section 5449, Comp. Laws. The complaint al- 
leges in effect that the plaintiff is the owner in fee- 
simple of certain lands described in the complaint, 
situated in the county of Barnes; that defendant 
claims an interest in the land adverse to plaintiff, and 
asks that such adverse claim of the defendant be de- 
termined and adjudged to be void. The defendant’s 
answer denies plaintiff's ownership, and alleges owner- 
ship in himself, and as an affirmative defense states in 
substance that on the 3d day of October, 1887, the 
lands were sold to the defendant for the taxes assessed 
upon them for the year 1886; that in pursuance of such 
sale the county treasurer of said county of Barnes is- 
sued a tax certificate therefor, and subsequently, to- 
wit, in October, 1889, said county treasurer executed 
and delivered a tax deed thereof to the defendant. A 
copy of such deed is annexed to and made a part of 
defendant’s answer. The answer further states that 
defendant paid out at said tax sale as taxes and for 
said tax certificates a certain sum, and subsequently, 
in February, 1888, defendant paid out a certain other 
sum as and for the taxes on said lands for the year 
1887, and later, to-wit, in June, 1888, paid the taxes on 
the land for 1888, and that all of said sums were paid 
prior to the commencement of this action. Defend- 
ant further charges “ that plaintiff has made no tender 
to the defendant for the several or diverse sums of 
money 8o paid by him for taxes as before set forth, nor 
has the plaintiff paid the same, as provided in section 
75, chapter 28, Pol. Code of this State, and prayed 
that the action be dismissed. Plaintiff served reply to 
the answer, alleging in detail certain irregularities in 
the tax proceedings in Barnes county for the years 
1886, 1887 and 1888, viz., irregularities in the assess- 
ment, equalization and levy of all of said taxes, also 
certain irregularities in the sale and return made by 
the treasurer in 1887, and upon which said certificates 
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and tax deed were made and delivered as above stated, 
Plaintiff claimed that by reason of the alleged irregy. 
larities set out in the reply said tax deed and all of gaig 
taxes and tax proceedings are absolutely void. The 
trial court found all of the alleged irregularities to be 
true in fact, and certain of them will be referred to 
hereafter. The case was tried by the court, and there 
were voluminous findings of fact, but it will be unnee. 
essary to set out any of the findings except the follow. 
ing: ‘On the trial of the case the defendant aban. 
doned the claim that by the tax sale he had become 
the owner in fee of the land, or had any further inter. 
est therein except a lien for the taxes which he had 
paid and interest.’’ “That the tax deed set forth in 
the answer isa true copy of the deed made to defend- 
ant by the treasurerof Barnescounty.” That in the 
assessment-roll and tax list of Barnes county for the 
years 1886, 1887 and 1888, said lands were only de- 
scribed as follows: 





Description. Section. Township. Range. 
W. 20f W.2 7 143 5ST 
E. 2of E.2 13 143 58 
W. 2of 8. E. 15 136 58 
N.20f N. W. 3 139 58 


The court further finds in substance that the county 
commissioners of Barnes county did not in either of 
said years meet as a board of equalization commenc- 
ing on the first Monday or the first Tuesday of July, 
and did not meet in the year 1886 until ‘‘ Thursday, the 
8th day of July, 1886."" The court, at defendant’s re- 
quest, found the following as additional findings: “At 
the time of the assessment, levy and sale for the taxes 
of 1886 the plaintiff was the owner in fee of the lands 
mentioned in the complaint.’’ ‘The said lands were 
assessed for taxes by the proper officer in the year 1886. 
The plaintiff has never paid taxes on said lands for the 
year 1886. Said lands were sold for the delinquent 
taxes for the year 1886 by the proper officer on the 3d 
day of October, 1887, and were bid in by defendant or 
his agent for the sum of $49.85, which was the amount 
of taxes, interest, penalty and costs of sale, including 
fifty cents for the certificate of sale.’”’ The court also 
found that “to protect his interest in said lands aris- 
ing out of said tax sale"’ defendant paid the taxes, as 
alleged, for the years 1887 and 1888, and that none of 
the taxes paid by defendant have ever been repaid or 
tendered by the plaintiff. The trial court found the 
following conclusions of law: ‘‘And as a conclusion of 
law the court finds that the sale of said lands and the 
deed under which defendant claims title is void, and 
that the same ought to be adjudged void, and that de- 
fendant and all persons claiming under him since the 
commencement of this action be barred of any right, 
title or interest in said land, and enjoined and per- 
petually restrained from asserting title thereto under 
said tax sale or deed, and that defendant is entitled to 
have and recover of plaintiff his costs and disburse- 
ments. That the plaintiff ought to pay to defendant 
the amount which he paid for taxes for the years 1886, 
1887 and 1888, with interest thereon at thirty per cent 
per annum up to the time for the issuing of tax deeds, 
and thereafter at seven per cent per annum, and that 
upon payment to defendant or into court for the use 
of defendant the sum of $217.83, and the further sum 
of $——, the costs of defendant, to be taxed, the plain- 
tiff should have his decree adjudging and decreeing 
that defendant has no right, title or interest in or to 
said lands or any part thereof.” Upon these findings 


the District Court entered a judgment which conforms 
in substance to the conclusions of law heretofore set 
out. 

The errors assigned here are in brief that the trial 
coart erred in its conclusions of law based on the facts 
contained in the findings of fact in this: that the trial 





court awarded judgment in favor of the plaintiff only 
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on condition that plaintiff should advance and pay de- 
fendant’s costs of suit, also the sums paid by defend- 


gut at the tax sale for the lands, and the sums paid 


subsequently by defendant as taxes for 1887 and 1888. 
At the trial defendant abandoned all claim of title to 
the land which he had alleged in his answer and based 
upon the tax sale of 1887 and the deed delivered him 
by the county treasurer in pursuance of such sale, and 
hence the trial court could not well do otherwise than 
find as it did, asa conclusion of law, “ that the sale of 
said land and deed under which defendant claims title 
js void."" The court below does not anywhere state on 
what particular grounds it bases its conclusion that 
the tax sale and deed are void, but an examina- 
tion of the findings of fact, as above set out, furnishes 
abundant vindication of the conclusion of lawas one 
proper to be made in the case. We find no difficulty 
in reaching the conclusion from the record that none 
of the alleged taxes had any legal validity or inception 
whatever, and that consequently the tax sale and deed 
were wholly inoperative as a means of transferring 
title to the land from the plaintiff to the defendant, 
and this on account of fundamental defects which go 
tothe groundwork of the alleged taxes. While it is 
true that the trial court in one of its additional find- 
ings states ‘‘ said lands were assessed for taxes by the 
proper officerin the year 1886,” yet this general con- 
¢lusion of the court is practically annulled by another 
specific finding of fact in which the court declares in 
substance that said lands were only described in the 
assessment-roll and tax list of said county in the years 
1886, 1887 and 1888, in the manner and form as detailed 
in the finding, which finding we have already quoted. 
We hold that the alleged description is wholly insuffi- 
tient as a description of the lands in question, or of 
any lands, and that it cannot be sustained as a means 
of identifying the lands for purposes of assessment for 
taxation, or for the ulterior purpose of transferring 
the title of the realty from the general owner to the 
tax title holder and his successors in interest. The al- 
leged description is neither written out in words nor 
isthe same expressed by characters or abbreviations 
commonly used by conveyancers or generally under- 
stood and used by the people at large in describing 
land. The description of realty placed in an assess- 
ment-roll is the means of identifying or describing the 
land for all the subsequent steps in the process of tax- 
ation and sale, if a sale is made. The official who 
makes the tax list and duplicate, and the official who 
collects the tax, or sells and conveys the land, or certi- 
fies to its redemption from sale, are governed by the 
original description in the roll, and are not authorized 
by law to change the same. It follows that the de- 
scription of realty in the assessment-roll, in order to 
be legally sufficient, must be reasonably full and accu- 
rate, though it need not be technically nice and scien- 
tifically exact. This view has the support of much 
authority, and we shall adopt it as the safer rule, and 
be governed by it in this case. Subjected to this test, 
itis unnecessary to say that the pretended description 
in the assessment-rolls and lists in question were 
wholly insufficient. Keith v. Hayden, 26 Minn. 212; 
Williams v. Land Co. (Minn.), 21 N. W. Rep. 550; 
Black Tax Titles, § 38; Cooley Tax’n, 404. The de- 
scription in the tax deed is governed by that in the 
assessment-list. Turney v. Yeoman, 16 Ohio, 26; Kipp 
v. Fernhold, 87 Minn. 132; Bower 7. O’ Donnall, 29 id. 
135; People v. Cone, 48 Cal. 437, also 431; People v. 
Mahoney, 55 id. 286. The lands referred to in the com- 
plaint never having been described in the assessment- 
roll or tax list for the years 1886, 1887 and 1888, it fol- 
lows necessarily and legally that no tax whatever was 
assessed against said lands in those years, and also 
follows that the treasurer of Barnes county had no au- 
thority or jurisdiction to sell the lands on account of 


A 





the alleged tax of 1886. lt is axiomatic that no tax 
can be laid, under a statute which requires a tax to be 
laid upon the value, until the value is officially ascer- 
tained and declared substantially in the manner the 
law points out. In other words, under our general 
revenue system there can be no tax upon any piece of 
land untilit is assessed and valued officially, and in 
substantial compliance with the requirements of the 
statute which regulates assessments. The process of 
assessment, as it relates to realty, is pointed out 
by statute, and is briefly as follows: First, the land 
must be described by separate tracts in lists furnished 
for the use of the assessor; second, the assessor must 
view the land, and reach a conclusion in his own mind 
as to its value; third, the assessor is required to write 
out opposite each tract in the roll the value as he as- 
certained it to be; and finally the assessor is required 
to swear to the assessment thus made, and annex the 
proper affidavit to the roll, and then return it to the 
county clerk or auditor. It is obvious that the whole 
of this process depends vitally upon the primary act 
of describing the land. Withouta description in writ- 
ing, followed by a valuation stated in writing, there 
can be no assessment of land under the law, and as be- 
fore stated there can be no tax without a valid assess- 
ment. There can be no such thing as a parol assess- 
ment of land. The law requires a definite record, and 
no other evidence of the assessment is competent. 
Sections 4, 5, chap. 28, Pol. Code (Comp. Laws, § 1544, 
et seq.); Welty Assessm., § 4; Black Tax Titles, § 27. 
The city tax was held void by this court on the ground 
of an invalid assessment in Furrington v. Jnvestment 
Co. (N. D.), 45 N. W. Rep. 191. See also Cooley Tax’n, 
339; Burroughs Tax’n, 211. 
The record also discloses another irregularity in the 
tax proceedings in question, which in our opinion is 
jurisdictional and fatal to all of the alleged taxes. It 
appears that the board of equalization for Barnes 
county did not, as the law requires, in either of said 
years assemble on the first Monday in July, nor upon 
the following day. Whether it assumed to assemble at 
allin those years is wholly immaterial. Failing to 
meet at the time designated or upon the following 
day—a two-day session being prescribed by statute— 
the county board were without power to assemble and 
holda pretended session as aboard of equalization in 
the same years. The law names the date of the meet- 
ing, and the public is chargeable with notice of a 
meeting on the day named in the law, but there is no 
notice to the public of any session of the board which 
meets neither at the time stated nor at an adjourned 
day named asa lawful meeting. Under the system 
which obtained at the time in question, our revenue 
laws did not afford an opportunity to the tax payer to 
be heard by any officer or board touching the assess- 
ment to be made against his property, except at a pub- 
lic session of the county board sitting as a board of 
review and equalization, at the time and place named 
by the statute. But if no such session is had in any 
given year, then no opportunity is given that year to 
the tax payer to be heard, and hence any so-called 
‘*taxes’’ which may be exacted by the officers under 
color of law are mere arbitrary burdens upon the tax 
payer. This is not **due process of law” within the 
meaning of any system of taxation which expressly 
authorizes and provides that the tax payer may have 
ahearing upon the question of the valuation to be 
placed upon his property for taxation purposes. It is 
no answer to this to state that it does not appear that 
the plaintiff was injured by the non-assembly of the 
board at the time designated. From grave considera- 
tions of public policy the law will presume an injury. 
Sections 28, 29, Pol. Code (Comp. Laws, §§ 1584, 1585); 
Black Tax Titles, §42; Maxwell v. Paine, 53 Mich. 30; 
Welty Assessm., § 154a; San Mateo Co. v. Southern 
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Pac. R. Co., 8 Sawy. 270; Cooley Tax'n (2d ed.), p. 751; 
1 Desty Tax’n, 592; Commissioners v. Nettleton, 22 
Minn. 356. In the case of Furrington v. Jnvestment Co. 
(N. D.), 45 N. W. Rep. 191, a majority of this court 
held that where the plaintiff had appeared before the 
county board while it was sitting and acting as a board 
of equalization, and while there presented a petition 
to the board, and was accorded a hearing upon the 
subject-matter of the valuation to be placed upon cer- 
tain lands of the plaintiff, the plaintiff was not in a 
position to come into a court of equity and pray for 
relief upon the ground that the session was not a law- 
ful session. Under the circumstances existing in that 
case, the court declined to go into the question of the 
legality of the session of the board which the plaintiff 
was then assailing, but no such facts exist in the case 
under consideration. We believe that the views which 
we have taken of the rights of tax payers and the lim- 
itations which the law has placed upon the arbitrary 
as well as the careless conduct of officials who are 
charged with the responsibility of raising the revenue 
for public purposes are highly important and salutary, 
and that they have the support of the decided weight 
of authority. It follows from what we have said that 
the alleged taxes for which plaintiff's lands were sold 
to defendant, and those subsequently paid voluntarily 
by the defendant, were illegal and absolutely void for 
the reasons already detailed. This fact appearing, the 
plaintiff was manifestly entitled, under the law and 
the issues made by plaintiff's reply to the answer, to 
have defendant’s tax deed declared null and void. 
Section 75, chapter 28, Pol. Code (Comp. Laws, 

§ 1640), has given the courts and the bar much trouble 
in their attempts to ascertain its proper construction, 

but of one thing we are clear, and that is that the Leg- 
islature never intended by this section that mere ar- 
bitrary sums exacted by the taxing officers and mis- 
called ‘‘taxes,” but which were never lawfully 
assessed against the land, should be tendered or paid 
as a condition precedent to bringing suit to quiet 
title. We think the contrary view would result in ren- 
dering the section unconstitutional, because such a 
construction would involve the taking of the tax pay- 
ers’ property without due process of law. Black Tax 
Titles, § 229; Philleov. Hiles, 42 Wis. 527; Tierney v. 

Lumbering Co., 47 id. 248. It follows that it was error 
in the trial court to require the plaintiff to tender or 
pay into court the sum of $217.84, which defendant 
had paid out at the tax sale of the land and as subse- 
quent taxes thereon, as a condition upon which plain- 
tif could enter judgment setting aside the worthless 
tax deed asa cloud upou bis title. It isin a broad 
sense a moral obligation resting upon every tax payer 
to pay a fair and equal tax upon his property. Such 

obligation however does not become legal and enforce- 
able in the courts unless the tax isa substantially legal 
one. Barber v. Evans, 27 Minn. 92. It results from 

what has been stated that the judgment of the court 

below must be so modified as to grant the relief de- 

manded by the complaint unconditionally, plaintiff to 
have and recover costs and disbursements in this 

court. Such will be the order. 





Coruiss, C. J., concurs. 


BARTHOLOMEW, J. (concurring specially). I concur 
in a modification of the judgment in this case upon 
the first ground stated in the opinion of my Brother 
Wallin, but upon the second ground -I dissent. Ido 
not understand the proceedings of board of equaliza- 
tion to be so far jurisdictional that their inadvertent 
or unavoidable failure to meet on the day specified in 
the statute renders the entire tax for that year void. 
I think the contrary is held in Mills v. Gleason, 11 Wis. 
493, and Land Co. v. Crete City, 11 Neb. 344, and in ef- 
fect in Burt v. Auditor-General, 39 Mich. 126, and Min- 





Ee 
ing Co. v. Auditor-General, 37 id. 391 (concurring opine 
ion of Judge Cooley). It is true as stated in Sun Mateo 
Co. v. Southern Pac. R. Co., 8 Sawy. 270, cited in the 
majority opinion, that no citizen can be deprived of 
his property without due process of law, and that the 
meeting of the board of equalization is a part of the 
legal process, when property is to be sold for taxes, 
But no citizen was ever deprived of his property by 
its being taxed. He is only deprived of it when it ig 
sold. There is a wide distinction between a void tax 
anda void sale. Had the only defect in this case been 
the failure of the board of equalization to meet, as re- 
quired by statute, the tax deed would have been none 
the less void, but in my judgment the tax deed holder 
would have been entitled toreimbursemeut under our 
statute. Modified. 


Cor uiss, C. J. (concurring specially). In view of the 
importance of the questions involved, of the dissent 
upon one of the points discussed, and of the opinion 
in Bode v. Jnvestment Co. (N. D.), 45 N. W. Rep. 197, 
in which I concurred, I deem it my duty to express my 
views ina separate opinion. Our safest guides are the 
landmarks of principle. The decisions it must be con- 
fessed are in an unsatisfactory state. Falling back 
upon the very elements of the law, we find it is the un- 
doubted constitutional right of the citizen to insist 
that at some step of the tax proceedings he shall be 
heard. This right to a hearing is fundamental and in- 
destructible. Without it taxation is confiscation. 
The amount of the tax demanded of the citizen is an 
arbitrary exaction if he has had no legal right to be 
beard. It is true that the hearing, to constitute “due 
process of law,’’ need not be the same in tax proceed- 
ings as in ordinary proceedings in courts of justice. 
Such a rule would cause intolerable delays. It cannot 
be doubted that our law providing for a hearing before 
the boards of equalization, and designating the time 
when such a hearing may be had if desired by the tax 
payer, is not vulnerable to the constitutional objection 
that the property of the citizen is taken without ‘due 
process of law.” Hagar v. Reclamution Dist., 111 U. 
S. 701: Davidson v. New Urleans, 96 id. 97; Trustees v. 
City of Davenport (Lowa), 22 N. W. Rep. 904; Kelly v. 
City of Pittsburgh, 104 U. S. 78; Lent v. Tillson, 72 Cal. 
404; Ruilroad Co. v. Commonwealth, 115 U. 8. 321; 
State v. Tux Cases, 92 id. 575, 610. But it is equally well 
settled, and it stands upon adamant, that there shall 
be a hearing of some kind before some person or body. 
Hagar v. Reclamation Dist.,111 U. 8S. 701; Stuart v. 
Palmer, 74 N. Y. 192; Thomas v. Gain, 35 Mich. 164; 
San Mateo v. Railroad Co., 13 Fed. Rep. 722-751; 
Santa Clara v. Railroad Co., 18 id. 385; Davidson v. 
New Orleans, 96 U.S. 97; Mulligan v. Smith, 59 Cal. 
206; Kuntz v. Sumption, 117 Ind, 1; Railroad Co. v. 
Seneca Co. (Ohio), 1 West. Rep. 94; Trustees v. City of 
Davenport (Lowa), 22 N. W. Rep. 904; Boorman v. City 
of Santa Barbara (Cal.), 4 Pac. Rep. 31; Cooley Tax’n, 
265-267; Investment Co. v. Parrish, 21 Fed. Rep. 197- 
204; Butler v. Supervisors, 2 Mich. 22; Hutson v. Pro- 
tection Dist. (Cal.), 16 Pac. Rep. 549. Of course if the 
tax is of such a nature that a hearing would be of no 
avail to the tax payer, as taxes for licenses, etc., no 
hearing need be provided for. Indeed the grant of @ 
hearing would be idle. The distinction between this 
class of taxation and taxation where values are to be 
determined is clearly stated in Hagar v. Reclamation 
Dist., 111 U. 8. 701. Its importance in the examiua- 
tion of the authorities on this question of notice is 0 
great as to justify a quotation of that part of the opin- 
ion in which it is expressed: “ Of the different kinds 


of taxes which the State may impose there is a vast 
number of which, from their nature, no notice can be 
given to the tax payer, nor would notice be of any pos 
sible advantage to him, such as poll taxes, license taxes 
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(not dependent upon the extent of his business), and 
generally specific taxes on things or persons or occu- 
pations. In such cases the Legislature, in authorizing 
the tax, fixes its amount, and that is the end of the 
matter. If the tax be not paid the property of the de- 
Jinquent may be sold, and he be thus deprived of his 
property. Yet there can be no question that the pro- 
ceeding is due process of law, as there is no inquiry 
jnto the weight of evidence or other element of a judi- 
cial nature, and nothing could be changed by hearing 
the tax payer. Noright of his is therefore invaded. 
Thus if the tax on animals be a fixed sum per head, or 
on articles a fixed sum per yard or bushel or gallon, 
there is nothing the owner can do which can affect the 
amount to be collected from him. So if a person wishes 
alicense to do business of a particular kind or at @ par- 
ticular place, such as keeping a hotel or restaurant or 
selling liquors or cigars or clothes, he has only to pay 
the amount required by the law and go into the busi- 
ness. There is no need in such cases for notice or 
hearing. So also if taxes are imposed in the shape of 
licenses for privileges, such as those on foreign corpo- 
rations for doing business in the State, or on domestic 
corporations for franchises, if the parties desire 
the privilege, they have only to pay the amount re- 
quired. In such cases there is no necessity for notice 
orhearing. The amount of the tax would not be 
changed by it. But where a tax is levied on property 
not specifically but according to its value, to be ascer- 
tained by assessors appointed for that purpose, upon 
such evidence as they may obtain, a different principle 
comesin. ‘The officers in estimating the value act ju- 
dicially, and in most of the States provision is made 
for the correction of errors committed by them 
through boards of review or equalization, sitting at 
designated periods provided by law, to hear complaints 
respecting the justice of the assessments. The law, in 
prescribing the time when such complaints will be 
heard, gives all the notice required, and the proceed- 
ing by which the valuation is determined, though it 
may be followed, if the tax be not paid, by a sale of 
the delinquent’s property, is due process of law.’’ See 
also, as stating this distinction, Santa Clara Co. v. 
Railroad Co., 18 Fed. Rep. 409, and Scott v. Toledo, 36 
id. 885. This distinction renders sound the language 
of Justice Miller in McMillen v. Anderson, 95 U.S. 37, 
in which there is an intimation that no notice or hear- 
ing of any kind is necessary in case of a license tax. 
But the decision in that case stands upon the ground 
that the tax payerhad a right under the statute to 
contest the validity of the tax in acourt of justice and 
enjoin its enforcement. There can be no room for 
doubt as to the right of the citizen to a hearing where 
his share of the public burden is not a fixed sum, but 
depends upon the ratio which the value of his property 
bears to the value of all the assessed property within 
the taxing district. Deny him this right, and caprice, 
prejudice or malice will hold unchecked sway in the 
adjustment and apportionment of this burden. 

Did the failure of the board of equalization to meet 
at the time prescribed by law destroy the tax? Where 
there is a legal tax mere irregularities will not justify 
the tax payer in enjoining the enforcement of the tax, 
orin appealing to equity for relief from the cloud 
overshadowing or threatening to overspread his title, 
unless he pay this lawful tax grounded upon the com- 
Pliance with the law in those provisions which are 
matters of substance. But at the threshold looms up 


the inquiry, is there alegal tax? Our statute, in place 
of payment or tender, requires the court to render 
judgment for the tax. Bode v. Investment Co. (N. D.), 
45N. W. Rep. 197; sec. 1643, Comp. Laws. This how- 
ever does not obviate the necessity of this preliminary 
interrogatory. There must be a legal tax. A tax with- 
out alawful levy or a lawful assessment is an impossi- 





bility. To say that the court must render judgment 
for a tax which has no legal existence, is worse than 
nonsense. There seems to be somewhat of a disposi- 
tion on the part of some of the courts to entertain 
loose notions touching the question whether there isa 
legal tax to be paid or tendered as a condition prece- 
dent to relief in equity. Where the Legislature has 
prescribed certain proceedings as preliminary to a valid 
assessment and a valid levy, the citizen, so far us they 
affect his constitutional rights at least, has a valuable 
interest in them. If these steps are disregarded, I am 
at a loss to know on what principle a court will in- 
dulge the presumption that what is in legal effect a 
mere arbitrary exaction is exactly commensurate with 
the debt the citizen owes to the public. If there was 
no consummated legal assessment in this case, then 
there is no tax for which judgment should be rendered. 
It is essential to the validity of an assessment that the 
statutory opportunity for a hearing should have been 
accorded tu the tax payer? On principle I am clear 
that itis. Until such an opportunity is given the tax 
proceedings as to the assessment are in their incipi- 
ency. Preliminary steps have been taken to makea 
valid assessment, but they have not been consum- 
mated. The sovereign, through its agent, the assessor, 
has apprised the citizen by the assessment and its 
proper return to the proper office that ‘in the appor- 
tionment of the levy his property will be valued at a 
certain sum. So far he has had no hearing. The law 
provides for this at a later date. Is the arbitrary val- 
uation of the assessor, without the chance of contest- 
ing its accuracy, a complete assessment? If so, then 
the allegation of the plaintiff is a final judgment 
against the defendant without any hearing or oppor- 
tunity to be heard. The assessment is no more than 
the statement of the case of the public against the citi- 
zen as tothe valuation of his property as the basis of 
taxation. Final judgment can be pronounced—the as- 
sessment can be regarded as final and complete—only 
after an opportunity for hearing has been accorded. 
Then, and only then, is there a legal assessment. In 
the interim the proceedings with respect to the assess- 
mentare unfinished. The doctrine that the tax payer 
must either tender or pay or must aver that the tax is 
unjust, although the right toa hearing has been de- 
nied by tbe failure of the proper board to assemble at 
the proper time and place for that purpose, is subver- 
sive of the statute, and takes from the citizen his con- 
stitutional right to a hearing in the very tribunal 
which the Legislature has prescribed. The right to be 
heard in the tribunal so designated is as much a part 
of his constitutional right as the right to be heard at 
all. Itis the only tribunal in which the hearing can 
lawfully be had. The Legislature, with full and ex- 
clusive authority over the subject (no constitutional 
right being violated), have constituted it for that ex- 
press purpose, to the exclusion of all other tribunals. 
If the citizen bas no constitutional right to be heard 
there, he has no constitutional right to be heard at all. 
But equity assumes that this arbitrary exaction is 
just, and literally forces the tax payer to litigate its 
justice in a different tribunal, taking from him the 
constitutional right to contest it before the only body to 
which the Legislature has delegated such power, and 
casting upon him the burden of showing that this ar- 
bitrary valuation is unfair. If he will not htigate it 
there, he must pay or tender the pretended tax, or, 
under a statute like ours, judgment for this pretended 
tax will be rendered, or he must submit for all time to 
have the market value of his property impaired by a 
cloud upon his title. It seems to my mind anomalous 
to treat in equity the fiat of the assessor as every thing 
in the constitution of a legal assessment and the right 
to be heard as nothing. The essence of a just and law- 
ful assessment is not a mere valuation of property, 
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but a valuation which has or could have been subjected 
to examination before a tribunal or officer upon due 
notice to the tax payer. If the law had failed to pro- 
vide any hearing no one would seriously urge the le- 
gality of the tax even inequity. But it cannot matter 
how this constitutional right is invaded. The oppor- 
tunity for a hearing is as effectually denied when the 
proper tribunal fails to assemble as when there is no 
provision in the law for a hearing. 

There is nothing in the suggestion that the plaintiff 
should have shown that he made an attempt to be 
heard. The law does not require that the citizen 
should perform an idle ceremony to protect a consti- 
tutional right. His appearance where and when the 
board should have assembled would not have secured 
him a hearing. He was as effectually debarred of a 
hearing as if the law had provided for none. Where 
there is no legal right to be heard under the law there 
is a conclusive presumption that the assessment is un- 
just. The law stigmatizes as arbitrary every such pro- 
ceeding. But not only is this presumption not con- 
clusive where the proper tribunal denies a hearing, but 
there is no such presumption at all. On the con- 
trary, the pendulum has swung almost as far to the 
other side. The presumption is now in favor of the 
justice of this arbitrary assessment. Why, no onecan 
explain, or even discover. The language of Judge 
Cooley in his great treatise on Taxation is very applica- 
ble, in view of this claim that the tax payer must liti- 
gate the question of the justice of the assessment in a 
tribunal different from the one which the law has con- 
stituted for that express purpose: “All these provis- 
ions, being of vital importance to the tax payer, must 
be regarded as compulsory, and a compliance with 
them as conditions precedent to any further step to 
charge him with atax. Whenthey fix acertain time 
for the meeting of a board of review, and the board 
fails to meet, or a certain time forthe return and filing 
of the assessment for inspection before the meeting of 
the board and it is not filed, whereby opportunity for 
inspection is lost, the tax proceedings must be regarded 
as having failed to become effectual, because of the 
failure of the officers properly to follow them up, as 
required by law. Noargument can be admissible in 
such a case, which proposes the acceptance of some- 
thing else as a substitute for the securities the statute 
has provided. To substitute any thing would require 
legislation, and even legislation for that purpose would 
be of doubtful validity if it failed to provide what 
would fully accomplish the same purpose. Such regu- 
lations for the protection of individual rights are rea- 
sonable, and they are demanded by justice and general 
convenience. On general principle they must be re- 
garded as mandatory, and a strict observance of their 
provisions held to be essential.’’ Cooley Tax'n, 267. 

The language of the court in the Railroad Taz Cases, 
13 Fed. Rep. 722-750, is very pertinent, and it is also a 
complete answer to the possible suggestion that the 
fact the tax payer is required to furnish the assessor a 
list of his property constitutes a hearing in the consti- 
tutional sense. ‘‘The presentation to the State board 
by the corporation ofa statement of its property and 
of its value, which it is required to furnish, is not 
equivalent to a notice of the assessment made and of 
an opportunity to be heard thereon. It is a prelimi- 
nary proceeding, and until the assessment the corpo- 
ration cannot know whether it will have good cause of 
complaint. No hearing upon the statement presented 
is allowed, and when the assessment is made the mat- 
ter isclosed. No opportunity to correct any errors 
committed is provided. The presumption of the state- 
ment can no more supersede the necessity of allowing 
a subsequent hearing of the owners than the filing ofa 
complaint in court can dispense with the right of the 
suitor and his contestant to be heard thereon. There 
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being then no provision of law giving to the com 
notice of the action of the State board and an oppor 
tunity to be heard respecting it, is the assessment 
valid? Would the taking of the company’s property in 
the enforcement of the tax levied according to the ag 
sessment be depriving it of its property without due 
process of law? It seems to us that there can be butone 
answer to these questions. There is something repug- 
nant to all notions of justice in the doctrine that any 
board of men can be clothed with the power of finally 
determining the value of another’s property, accord. 
ing to which it may be taxed, without offering to him 
an opportunity of being heard respecting the correct. 
ness of their action. * * * We cannot assent to 
any such doctrine. It conflicts with the great prinoi- 
pie which lies at the foundation of all just government 
—that no one shall be deprived of his life, his liberty 
or his property without an opportuuity of being heard 
against the proceeding.” 

This opinion so far has not taken notice of the fact 
that the board did not fail to meet at call, but only 
failed to meet at the time prescribed by statute. The 
board is required to begin its session on the first Mon- 
day of July in each year, and to hold a session of not 
less than two days. Comp. Laws, § 1584. The board 
did not meet on the first Monday, nor did it assemble 
on the first Tuesday. It failed to organize until the 
8th of July. I can see no difference, so far as the ques- 
tion of ‘*due process of law’’ is concerned, whether 
there isa failure to meet at the time fixed by law or 
an omission to meetat all. It mast not be lost sight 
of in this discussion that a mere opportunity fora 
hearing is not sufficient to constitute ‘“‘due process of 
law.’’ There must be legal notice of such opportunity 
for a hearing. It would be mockery to assert that 
the citizen had been protected because there had been 
afforded a general opportunity fora hearing, of which 
he had no legal notice. ‘* It is not customary to provide 
that the tax payer shall be heard before assessment is 
made, but a hearing is given afterward, either before 
the assessors themselves or before some court or board 
ofreview; and of the meeting of that court or board 


the tax payer must in some manner be informed, 


either by personal notice, which is reasonably certain 
to reach him, or—which is equivalent—by some general 
law which fixes the time and place of meeting, and of 
which he must take notice.’’ Said Justice Fieid in the 
Railroad Tax Cases, 138 Fed. Rep. 722-751: ‘ Notice is 
absolutely essential to the validity of the proceedings 
in any case. It may be given by personal citation, and 
in some cases it may be given by statute, but given it 
must be in some form.” All the adjudications speak 
the same language. It is undoubtedly well settled that 
when the statute, as in this State, fixes the time of the 
hearing, every citizen is deemed to have sufficient no- 
tice of that fact to constitute the proceedings ‘‘due 
process of law” if the opportunity for hearing is not 
denied. Inthe Railroad Tax Cases the court said: 
“Notice to him will bedeemed sufficient if the time 
and place of hearing be designated by statute.” And 
in Hagar v. Reclamation Dist., 111 U. 8. 701, the court 
observed “ that the iaw in prescribing the time when 
such complaints will be heard gives all the notice re- 
quired.” Seealso Railroad Co. v. Washington Co., 3 
Neb. 30-42; Black Tax Titles, § 30; Cooley Tax’n, 266. 
But what notice had the plaintiff of this late meeting 
of the board of equalization? He had no personal no- 
tice, nor would that, in my judgment, have been suffi- 
cient, for the only notice which the law recognizes a8 
legal is that which the law itself prescribes.  ertainly 


he has no notice by virtue of the statute, for that in- 
formed him that the board would meet upon only two 
days—i. e., the first Monday and the first Tuesday of 
July—unless its session was continued by adjourn- 
It distinctly informed him that the board 
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would not meet for the first time to his surprise and 
disadvantage at some future day. If it did not so in- 
form him, then he must be on the alert for an indefi- 
nite time, momentarily expecting the board to assem- 
ble without authority of law and in direct defiance of 
itsmandates. This is trueof the rest of the commu- 
nity. A doctrine which would keep the people con- 
stantly on the watch at the place where the meeting is 
required to be held, with the danger of losing a hear- 
ing if they should fora moment slack their vigilance, 
would be intolerable. 

The principle which underlies the decision in Kuntz 
y. Sumption, 117 Ind. 1, is controlling. That principle 
is that the citizen has no notice that the board of 
equalization will act without the line of their author- 
ity. The board in that case increased the amount of 
anassessment. Their action was held to be without 
jurisdiction, for the reason that the law provided for 
no notice to the tax payer, no notice of such action, 
and the fact that he may have been notified and may 
have appeared before the board, was held entirely im- 
material. The law is to be tested by what the citizen 
may of right demand under its provisions. Said the 
court: ‘“‘The statute does not provide for notice to tax 
payers whose taxes it is proposed to increase, and this 
infirmity destroys it in so far as it affects such citizens. 
Itis not enough that in fact the tax payer does not 
have some notice or information, for the law must pro- 
vide fur notice, or else no legal notice can be given. 
Aman may be subpoenaed as a witness in an action 
pending against him, but unless he is summoned or 
notified as a party under some law authorizing a sum- 
mons or a notice, the proceedings are utterly void. A 
man may be served with a written notice that a peti- 
tion for a ditch is pending, but if there is no law au- 
thorizing notice it will be unavailing. A notice not 
authorized by law is, in legal contemplation, no notice.” 
See also Stuart v. Palmer, 74 N. Y. 188. The opportu- 
nity for ahearing which the law gave, and of which 
plaintiff had legal notice, was never afforded to him by 
the board. The alleged opportunity for a hearing was 
one of which he had no legal or actual notice; and as 
the law provided for no notice of such a belated op- 
portunity for a hearing, actual notice would not have 
made it his duty to be present at a pretended meeting 
of the board when it had no power to organize as a 
board of equalization. Even assuming actual notice, 
and that this would be sufficient, yet there was no op- 
portunity for hearing, because the board of equaliza- 
tion never met atall. It assumed to meet at a time 
when its powers to initiate asession had expired. To 
hold that the provision of the law as to the time when 
the board should assemble to hear complaints is merely 
directory strikes at the very substance of the citizen's 
constitutional right to a hearing. He is denied a hear- 
ing if the board at its own pleasure or caprice may as- 
semble at any other time without notice of its meet- 
ing, for to require him and all other citizens to dance 
daily attendance at the place fixed by law for the meet- 
ing, until, after the lapse of a munth or two, the board 
should see fit to convene, would be a doctrine grotesque 
iv its absurdity, monstrous in its injustice, and sub- 
versive alike of the spirit and of the letter of the law. 

As has been before stated, a loose notion appears to 
prevail in some jurisdictions upon this subject of the 
validity of a tax in equity. It cannot be doubted that 
where there is a valid tax no mere irregularities in 
subsequent procedure will destroy it, and of course 
equity should insist upon or demand its payment 
where the citizen appeuls to equity for relief. But 
there must be a valid tax. Equity has no power to 
levy a tax or make an assessment, and there is no other 
than the statutory procedure recognized by the law by 
Which the share of the public burden to be borne by 
any citizen can be determined. It is illogical for a 





court of equity to decree the payment of what it terms 
the suitor’s fair proportion of the taxes to be collected, 
where the proceedings by which alone that fair share 
can be determined are defective in those statutory re- 
quirements in which are bound up the constitutional 
rights of the citizen. There can be no tax in law or in 
equity where there are omissions of such a nature in 
the proceedings to create a tax, if the Constitution is 
to continue to shield the citizen in the enjoyment of 
his property against arbitrary exactions under the 
guise of taxation. In this age of vast encroachments 
upon what had long been regarded as the domain of 
constitutional right it is well to uphold and enforce the 
guaranties of the fundamental law in the full vigor of 
their manifest spirit. It has been argued that this 
ruling will extensively affect or impede the collection 
of taxes throughout the State. The answer is that we 
cannot make laws, and we dare not fritter away the 
sacred rights of a citizen because of an exigency. Legal 
principles cannot be put aside, constitutional rights 
must not be impaired, because public officials have 
neglected to follow the law in those particulars affect- 
ing the substantial rights ofthe citizen. We dare not 
make a fissure in the dyke, however small, to meet an 
exigency, however great, lest the opening in time widen 
to an enormous breach, and constitutional rights be 
overwhelmed, confounded and swept away. And here 
it is well to answer the argument that the rights of the 
public should not be at the mercy of the board of 
equalization. This argument, when legitimately ex- 
tended, would warrant the taking of property and life 
without due process of law. It would uphold an as- 
sessment never made, a tax never levied, because 
it is in the power of the officers charged with the per- 
formance of those duties wholly to neglect them. The 
truth is, that in this sense the people are constantly at 
the mercy of their servants in a multitude of cases. 
Protection to human life is in this sense at the mercy 
of courts, of jurors, and of prosecuting attorneys. 
Failure of duty on their part might encourage and 
enormously increase the number of homicides, but 
who would urge this as a legal reason why the accused 
should be condemned and executed without a trial. 
Omission of duty is not the equivalent of its full dis- 
charge where the citizen can point to the Constitution, 
as a guaranty that that duty shall be performed before 
his property shall be taken. 

But the people are not at the mercy of their servants. 
Experience has shown that the sanction of the crimi- 
nal law, the force of public opinion, and the general 
disposition of men to obey the law and discharge their 
duties, are sufficient protection against the evils of of- 
ficial dereliction of duty. How stands the question 
upon authority? The case of Mills v. Gleason, 11 Wis. 
493, is cited. The opinion shows that it does not sus- 
tain the position that the failure of the board of equal- 
ization to meet is of no moment in equity unless the 
citizen avers the injustice of the tax. Thecourt said: 
“Tt is also objected that the assessors did not meet for 
the purpose of hearing objections, as required by the 
charter. Weare unable to say from the evidence that 
this objection is true in point of fact. It appears from 
the evidence on both sides that the assessors did meet 
and the most that can be said is that it does not ap- 
pear that they were all present at any onetime. We 
shall not determine what would be the effect of an en- 
tire omission of this meeting by the assessors.” In 
the case of Land Co. v. City of Crete, 11 Neb. 344, the 
opinion merely states the conclusion of the court on 
this point, without any attempt to justify that conclu- 
sion by reasoning or fortify it by authority. The case 
of Cowell v. Doub, 12 Cal. 273, is not in point. The as- 
sessment was, after it had been irregularly made, con- 
firmed by an act of the Legislature; and it was of the 
hearing accorded to the tax payer by this act of which 





506 


THE ALBANY LAW JOURNAL. 





pe) 





it was insisted he did not have the statutory notice. 
But there was nothing in the case to show that the 
original assessment before it was confirmed was not 
sufficiently legal to sustair a tax in equity. There was 
nothing to warrant the conclusion that a full opportu- 
nity for a hearing had not been accorded the tax payer 
under the original proceedings. The irregularities may, 
for aught the report of the case discloses, have been in 
those matter which do not affect the substantial rights 
of the citizen. Surely if the tax was so valid before the 
passage of the confirming act that it could not be as- 
sailed in equity without payment or tender, the en- 
actment of that statute did not detract from such val- 
idity. Mining Co. v. Auditor-General, 37 Mich. 391, is 
not directly in point. The court expressly held that 
the tux payer was not deprived ofa hearing. The facts 
and an extract from the opinion will show this con- 
clusively. The assessment was made by a supervisor of 
a tuwnship in the year 1874. In making the assessment 
he took the original assessment-roll for the year 1873, 
and made in it certain changes in valuation. This was 
all done before the time he was required to bave his 
roll ready for review. No other changes, witha single 
trifling exception, not in any manner affecting the 
rights of the tax payers, were made after the time fixed 
for a review of the assessment-roll. After this time 
had expired, the supervisor then made up the formal 
assessment-roll, which was an exact copy of the rollof 
1873 as changed prior to the day fixed by law for re- 
view, with the unimportant exception referred to. 
Said the court, at page 393: ‘‘For all the purposes of 
this review, parties whose property was assessed could 
at the time fixed obtain as full and accurate informa- 
tion from the assessment-roll for 1873, as altered, as 
they could had acopy of the same been made, and 
then altered, or an entirely new assessment been made 
without any reference whatever to the roll of 1873. 
The roll as changed and as exhibited at that time no 
longer stood as the roll for 1873 for that purpose, and 
as it then stood it wasthe roll for 1874; and the fact 
that it became necessary, after the supervisor bad re- 
viewed and completed this roll, for him to make a lit- 
eral copy thereof, to which his certificate should be 
attached, and which should afterward be examined by 
the board of supervisors, equalized and certified to by 
their chairman, and which should thereafter be and re- 
main the original roll for 1874, would not, in my opin- 
ion, render such roll, or the taxes afterward assessed 
upon the basis thereof, illegal and void. It may fre- 
quently become necessary, on account of the imper- 
fect manner in which the assessment is first made, and 
the changes and corrections made during the review 
thereof, that a new roll or copy should be made and 
used thereafter as the original roll: and [ should hesi- 
tate to hold, where such a necessity existed in the 
opinion of the supervisor, and a legible and correct 
copy thereof had been made and adopted and used 
thereafter as the assessment-roll; that third parties, 
with no other foundation to stand upon, could, with 
the aid of acourt of equity, escape the payment of 
their just proportion of the public burdens.”’ Itis ap- 
parent that the court considered that the tax payer 
was not deprived of his hearing; that there was ex- 
hibited to him on the day for review the assessment 
against him as it was afterward transcribed; and that 
he could have had no greater opportunity to challenge 
its acouracy had it been transcribed before the day 
fixed for review. 

In Burt v. Auditor-General, 39 Mich. 126, the sub- 
stantial rights of the tax payer were not at all in- 
volved. There was no pretense that the board of 
equalization did not assemble at the propertime. The 
only defects were the failure of the board of review to 
attach the proper certificate and the omission of the 
president of the board to sign the certificate of equali- 








zation. The case of Frost v. Flick, 1 Dak. 131, it jg 
true, was cited in the prevailing opinion in Bode y. In. 
vestment Co. (N. D.), 45N. W. Rep. 197, but this par. 
ticular point was not then involved, and the writer 
feels free to express his dissent from that case in gy 
far as by itsreasoning and its conclusion it conflicts 
with the views here expressed. The whole trend of 
the opinion seems to be that the general duty of the 
citizen to pay some taxes warrants acourt of equity in 
presuming an apportionment based upon an arbitrary 
assessment—for any assessment is arbitrary where the 
right to a reasonable hearing on reasonable notice is 
denied—represents his fair share of the taxes to be 
paid. But there is no mode of ascertaining that share 
except the statutory mode; and if in the assessment 
of his property he has no hearing, there is nothing to 
prevent such a disproportionate assessment against 
him as will ultimately result in a confiscation of his 
entire estate. What then becomes of the constitu. 
tional guaranty of equality in taxation? His duty is 
not to pay all the taxes, orto pay a penny more than 
his just share in view of the value of his property in 
connection with the value of all the property assessed. 
The statute has prescribed an exclusive mode of pro- 
cedure by which that share shall be ascertained. There 
shall be notice and a hearing. These are the sacred and 
inalienable rights of the humblest. On what principle 
does any court build up a presumption that this fair 
share hus been ascertained, upon the denial of these 
rights, which are the only safe guaranty that the as- 
sessment will be just? The presumption that any offi- 
cer will do his duty cannot be allowed to obtain in 
such acass. This would render presumptively valid 
un assessment where there was no hearing provided 
for by the law—a palpable absurdity. The decision of 
the Nebraska Supreme Court in Railroad Co. v. Wash- 
ington Co., 3 Neb. 30-42, is more satisfactory than the 
naked statement of aconclusion in the case reported 
in 11 Nebraska, already referred to. It is true that the 
proceeding was not in equity, but the language of the 
court shows that a failure of the board of equalization 
to meet at the time prescribed by law is fatal to the 
tax in equity as well as in law. *‘The time of meeting 
is definitely fixed by statute, and it seems clear that it 
was the intention of the law-givers that this time fixed 
by statute should operate as notice to all persons who 
might feel aggrieved. Therefore this provision of the 
statute cannot be regarded as directory merely, or 
simply asa matter of form, but as a matter of sub- 
stance.” 

On the question of the description I concur in the 
majority opinion, and in answer to the statement in 
the petition for a rehearing, that the description 
adopted is the customary one, I would reply that two 
is not one-half, nor four one-quarter, and no usage 
should be allowed to change their significance. It 
would be as reasonable to give effect to a custom that 
the points of the compass should in such cases be rep- 
resented by certain figures respectively. 


——_>__— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


EMINENT DOMAIN—USE OF STREET BY RAILROAD— 
COMPENSATION — LOT RUNNING FROM STREET TO 
STREET.—In 1882 plaintiff bought certain land, extend- 
ing from one street to another, which was occupied by 
a four-story brick building having a single roof, no 
transverse partition, and only one flight of stairs 
between the first and second stories. During seventy- 


six years prior to 1825 said land consisted of two lots, 
one fronting on each street, and had separate owners; 
but since that year it has been owned, used, described 
and conveyed as a single lot fronting on both streets. 
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In an action to recover damages for injuries caused by 
theuse and occupation by a railroad of one of the 
streets on which the land abutted, it was described as 
oue lot, owned by plaintiff, and damages were claimed 
forinjuries done to it as an entirety. Held, that a 
judgment for plaintiff would not be disturbed on the 
ground that the land consisted of two lots, and that 
dumages were improperly recovered for injuries to 
poth. Second Division, Oct. 30, 1891. Stevens v. New 
York El. R. Co. Opinion by Follett, C. J. 8 N. Y. 
Supp. 313, affirmed. 


TAXATION—TAX-DEED — CONCLUSIVENESS — ASSESS- 
MENT OF NON-RESIDENT’S LANDS—EFFECT OF PAYMENT. 
—(1) Act of 1885, chapter 448, making the comptroller’s 
deed of land sold for taxes, after a certain time, ‘* con- 
clusive evidence”’ that the sale of the land, and all 
proceedings prior thereto, and all notices required by 
law to be given previous to the expiration of two years 
allowed by law to redeem, were regular, and regularly 
given, published and served according to the provis- 
jonsof the act,and all laws in any manner relating 
thereto, does not make such deed conclusive evidence 
ofacomplete title, but leaves open the right to assail 
the proceedings in any jurisdictional defect. (2) Un- 
der 2 Revised Statutes, 1094, prov ding that “‘ lands oc- 
cupied by a person other than the owner may be as- 
sessed to the occupant, as lands of non-residents ” 
(section 2), and occupied lands, not owned by aperson 
residing in the ward or town where the same are situ- 
ated, shall be denominated “‘lands of non-residents,” 
where lands in fact occupied are assessed as non-resi- 
dent lands under the act of 1885, chapter 448, relating 
“to the collection of taxes on lands of non-residents,” 
theassessment is void, and will not sustain a tax-deed. 
(8) The pay ment of taxes assessed upon lands to the col- 
lector before his return to the county treasurer ren- 
ders void all further proceedings to enforce collec- 
tion of the same taxes. Oct. 6,1891. Joslyn v. Rock- 
well. Opinion by Peckham, J. 13 N. Y. Supp. 311, 
affirmed. 


— >» 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONSTITUTIONAL LAW—EX POST FACTO LAW—PROS- 
ECUTION BY INFORMATION. — The Constitution of 
Washington, article 1, section 25, provides that offen- 
ses heretofore required to be prosecuted by indictment 
may be prosecuted by information or indictment, as 
shall be prescribed by law. Section 26 provides that 
“nogrand jury shall be drawn or summoned in any 
county except the superior judge thereof shall so or- 
der.’ Held, that these provisions are not ex post facto 
a8 to offenses committed prior to their adoption, since 
indictment by a grand jury is not a substantial right, 
but merely a method of procedure, and that such of- 
feuses may be prosecuted upon information. During 
our territorial existence there was no question but the 
defendant would have had a right to a presentment 
byagrand jury, and this crime was alleged to have 
been committed before the adoption of the Constitu- 
tion and the admission of the State into the Union. 
Section 25, article 1, of the Constitution of the State 
of Washington provides that offenses heretofore re- 
quired to be prosecuted by indictment may be prose- 
uted by information or by indictment, as shall be 
Prescribed by law. Section 26, article 1, of the Con- 
stitution says: “No grand jury shall be drawn or 
summoned in any county except the superior judge 
thereof shall so order.” Some of the questions in- 
Volved here are exceedingly interesting, and this court 
has at least undertaken to give them a painstaking ex- 
&mination, and the conclusion reached from that in- 


vestigation is that the law changing the mode of pro- 
cedure from an indictment to an information does not 
contain any of the elements or respond to any of the 
accepted definitions of au ex post facto law, and that it 
is not in violation of any guaranty by the Federal Con- 
stitution. The dissenting opinion of Justice Harlan 
in Hurtado v. People, 110 U. S. 516, cited by appellant, 
is a learned and highly interesting dissertation on the 
origin, history and benefits of agrand jury, but the 
reasoning of the learned judge does not appeal to our 
minds as strongly as does that of the majority opinion, 
which holds upon well-sustained reasoning, and by an 
overwhelming weight of authority, that a conviction 
upon an information for murder in the first degree, 
and a sentence of death thereon, are not illegal by vir- 
tue of the clause in the fourteenth amendment to the 
Constitution of the United States, which prohibits the 
States from depriving any person of life or property 
without due process of law. The application of the 
fifth amendment to the Constitution of the United 
States to this question has been so distinctly settled 
that it seems to us that an extended discussion would 
not be justified. In Barron v. City Council of Balti- 
more, 7 Pet. 243, Chief Justice Marshall, in discussing 
the fifth and sixth amendments, after a thorough re- 
view of the question, sayss: ‘‘ These amendments con- 
tain no expression indicating an intention to apply 
them to State governments. This court cannot so ap- 
ply them.’’ And in Twitchell v. Com., 7 Wall. 324, 
the chief justice of the Supreme Court of the United 
States, in au opinion concurred in by the full bench, 
says: ‘‘ But thescope and application of these amend- 
ments are no longer subjects of discussion,’’ and quot- 
ing the opinion of Chief Justice Marshall, just above 
cited, says: ‘‘And this judgment has been frequently 
reiterated and always without dissent.” From an in- 
vestigation of all the cases cited we are compelled to 
conclude that an indictment by a grand jury is 
neither a constitutional right nor a substantial right 
of any kind, but that it is simply a procedure, and as 
such it is within the power of the Legislature to 
change or abolish it. No right of defense is taken 
from the defendant in this action that he had at the 
time of the commission of the crime. He is entitled 
now, as he was then, to be tried by a jury of his peers, 
to be heard by himself or counsel, to meet the wit- 
nesses face to face, to have the same length of time to 
prepare for trial. It takes the same weight of testi- 
mony now as it did then to convict. He is entitled to 
the same presumptions. The penalty for the crime re- 
mains the same. No right has been abridged, no ave- 
nue of escape closed up, which was open to him be- 
fore. It was not in the grand jury room that he 
could make any defense before. That room presented 
to him aclosed door. The presentation through the 
grand jury is simply a mode of procedure by which 
the defendant is brought formally before the trial 
court. The State can prescribe another mode, as it 
has, by information filed by the prosecuting attorney. 
These are questions that cannot substantially concern 
the defendant. They are preliminary proceedings, 
mere modes of attainment or forms of procedure. 
There is no fundamental right of the defendant 
affected by one of these modes any more than by the 
other. Noone has any vested interest in either of 
these modes of procedure. Through the instrumen- 
tality of either the defendant is charged with crime, 
and put upon his defense, and if these preliminary 
steps have been taken according to law, and he has 
had a fair trial in a court of justice according to the 
modes of proceeding applicable to such a case, he can- 
not be heard to complain. Asto the question whether 
or not the law now in force in relation to informations 
as applied to this crime is an ex post fucto law we will 





quote and abide by the classified definition of Chief 
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Justice Chase in Calder v. Bull, 3 Dall. 386, quoted af- 
terward by the Supreme Court of the United States 
with approval, and which has been generally accepted 
by tbe courts asa comprehensive and correct defini- 
_ tion, which is as follows: “ (1) Every law which makes 
an action done before the passing of the law, and which 
was innocent when done, criminal, and punishes such 
action; (2) every law that aggravates a crime or makes 
it greater than when it was committed; (3) every law 
that changes the punishment and enforces a greater 
punishment than the law annexed to the crime when 
committed; (4) every law that alters the legal rules of 
evidence, and receives less or different testimony than 
the law required at the time of the commission of the 
offense in order to convict the offender.”” Measured by 
this standard, the law in question cannot be said to be 
ex post facto in its effect. Ifso,under what classification 
does it fall? We cannot agree with the appellant that 
either any thing decided or any dictum in the case of 
Kring v. State, 107 U. S. 221, supports his contention 
in this case. What was held in that case was that 
‘* within the meaning of the Constitution any law is 
ex post facto which is enacted after the offense was 
committed, and which, iu relation to it or its conse- 
quences, alters the situation of accused to his disad- 
vantage.’ Kring had been indicted for murder in the 
first degree. He had been tried four times and con- 
victed once ona plea of guilty of murder in the sec- 
ond degree, and was sentenced to imprisonment in the 
penitentiary for twenty-five years. He took an appeal 
from the judgment on the ground that he had had an 
understanding with the prosecuting attorney that if 
he would pleadas he did his sentence should not ex- 
ceed ten years’ imprisonment. The judgment was re- 
versed by the Supreme Court, and when the case came 
on for trial again he refused to withdraw his plea of 
murder in the second degree, and refused to renew 
his plea of not guilty, which had been withdrawn when 
he pleaded murder in the second degree. The court 
then, against his remonstrance, made an order setting 
aside his plea of guilty of murder in the second de- 
gree, and directed a general plea of not guilty to be en- 
tered. On this plea he was tried, found guilty and 
sentenced to death, and the judgment was affirmed by 
the Supreme Court of the State of Missouri. It was 
conceded in that case that, at the time of the commis- 
sion of the crime, in the State of Missouri under the 
law, the acceptance by the prosecuting attorney and 
the court of the plea of murder in the second degree to 
an indictment of murder in the first degree, and the 
conviction and sentence of the defendant under it of 
murder in the second degree, was an acquittal of the 
charge of murder in the first degree, and that he could 
not be tried again for that offense, but the State court 
overruled this defense on the ground that by section 
23 of article 2 of the Constitution of Missouri, which 
took effect after the commission of the crime by Kring, 
the former law was abrogated, and that he could be 
tried for murder in the first degree notwithstanding 
his conviction and sentence for murder in the second 
degree, and the Supreme; Court of the United States, 
by a divided court, held that the article in the new 
Constitution was an ex post factolaw. But in that 
case a perfect defense to the crime of murder in the 
first degree which existed at the time of the commis- 
sion of the crime was taken away by the new law,a 
defense at least which the defendant could avail him- 
self of by the consent of the court,and a defense 
which he had availed himself of by such consent at his 
former trial. And well the court said: ‘‘ Whatever 
may be the essential nature of the change, it is one 
which to the defendant involves the difference be- 
tween life and death.” And again says the court: 
“The question here is, does it deprive the defendant 
of any right of defense which the law gave bim when 
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the act was committed, so that as to that offense it is 
ex postfacto?’’ ‘In that case,’’ said the court, “ the 
Constitution of Missouri so changes the rule of eyj. 
dence that what was conclusive evidence of innocence 
of the higher grade of murder when the crime wag 
committed, namely, a judicial conviction for a lower 
rate of homicide, is not received in evidence at all, or 
if received is given no weight in behalf of the offender, 
It also changes the punishment, for whereas the law 
as it stood when the homicide was committed was that 
when convicted of murder in the second degree he 
could never be tried or punished by death for murder 
iu the first degree, the new law enacts that he may be 
so punished notwithstanding the former conviction,” 
But it is certainly difficult to see the application of thig 
reasoning to the case at bar. It is true, as urged by 
appellant, that section 1000 of the Code of Washington 
provides that ‘‘when an indictment indorsed ‘ Nota 
true bill’ has been presented in court and filed, the 
effect thereof is to dismiss the defendant, and the same 
cannot be submitted to or inquired of by the grand 
jury unless the court so orders.”” But this section is 
evidently not intended to confer any right upon the 
defendant, but simply to expedite the business of the 
court, subject to the direction of the court. In order 
to make it avail the defendant it must be presumed, 
first, that the grand jury would have returned “ Nota 
true bill,’ and second, that after they had done 80 the 
court would not have allowed the charge to be sub- 
mitted to another grand jury. Such presumptions can 
hardly be indulged in favor of defendants who seek to 
escape from a trial upon the merits. No one can or 
should question the right of the defendant to be tried 
by the law in force when the crime was committed. 
This is a principle that is founded in natural justice, 
that is warranted by the wisdom of ages and guaran- 
teed by our Constitution, but while the defendant 
must be protected in every substantial right, the rule 
must not be so narrowly construed as to defeat the 
ends of justice, or hamper or retard progress by pre- 
venting the enactment of laws governing questions of 
procedure which experience teaches us should be en- 
acted, but the limitation must be construed as affect- 
ing the rights of parties, as distinguished from suchas 
merely change the remedies by which those rights are 
to be enforced. In this case we cannot see that the 
condition of the defendant is changed for the worse. 
The law complained of makes no new offense. It gives 
no new definition to the crime he is charged with. It 
does not increase the punishment for the commission 
of the crime. It does not change the rules of evidence 
to make conviction more easy. None of his rights are 
interfered with. Upon his arraignment he stands in 
exactly the same position with reference to his trial 
and the probabilities of his acquittal or conviction that 
he did when the old law was in force. The State has 
simply changed its procedure. Of this he cannot be 
heard to complain, for as is said by Mr. Cooley in his 
Constitutional Limitations, page 329: ‘‘So far as mere 
modes of procedure are concerned, a party has no 
more right in acriminal than in a civil action to insist 
that his case shall be disposed of under the law in force 
when the act to be investigated is charged to have 
taken place. Remedies must always be under the con- 
trol of the Legislature, and it would create endless 
confusion in legal proceedings if every case was to be 
conducted only in accordance with the rules of prac. 
tice, and heard only by the courts in existence when 
its facts arose.” So far as the retroactive or retrospec- 
tive quality of the law is concerned, it is not retroac. 
tive in any sense that can injure the defendant, or im 
any constitutional sense. In all retroactive laws there 
must be an element of surprise, by which the persons 
whose rights are affected are taken unawares, and are 
called upon to act in a manner different from what 
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they had been led by the previous state of the law to 
anticipate. Wade Retro. Laws, § 34. It is unneces- 
sary to repeat that the defendant’s case does not fall 
within the scope of thisdefinition. The only limit im- 
posed upon the legislative power of the States in refer- 
ence to the passage of retroactive laws by the Consti- 
tation of the United States is that such laws shall not 
be ex post facto, and shall not impair the obligations of 
acontract. Railroad Co. v. Nesbit, 10 How. 395, and 
cases cited; Watson v. Mercer, 8 Pet. 88, and cases 
cited. Wash. Sup. Ct., July 14, 1891. Lybarger v. State. 
Opinion by Dunbar, J. 





CoNSTITUTIONAL LAW—REGULATION OF COMMERCE 
—TAXATION—EXPRESS COMPANIES—INTER-STATE TEL- 
EGRAPH.—The act of the Kentucky Legislature pro- 
viding that express companies within the State shall pay 
alicense tax of $500 or $1,000 per annum, according as 
the lines over which they operate are less or more than 
one hundred miles in length, is void, as a regulation 
of inter-State commerce, within the inhibition of the 
Constitution of the United States, article 1, section 8, 
subdivision 3, in that it seeks to lay a burden upon the 
business of such companies, rather than upon their 
property. The act of the Kentucky Legislature pro- 
viding that telegraph companies within the State shall 
pay a yearly tax of $1 per mile for the line of poles and 
first wire, and fifty cents for each additional wire, is 
also void, for the same reason. The case of Crutcher 
y. Com., 11 Sup. Ct. Rep. 851, recently decided on an 
appeal from this court, where alicense fee of $5 was 
required to be paid by every agent of an express com- 
pany before engaging in such business, was held to be 
an exaction in respect of commerce; and the reasons 
given by this court for sustaining the validity of the 
act upon the idea that it was passed to protect its citi- 
zens against irresponsible corporations, and not to in- 
terfere with inter-State commerce, was held not to be 
a sufficient response to the defense, because the effect 
of the act was to impose conditions as to the manner 
of conducting inter-State commerce that could not be 
sustained. This is astronger case for the corporations 
than that of Crutcher. It is plain that this tax is im- 
posed upon the business, or upon the privilege of 
transacting business, within the State; and if such a 
right, when given, can be taxed as contended by coun- 
sel for the State, it would be conceding to the State 
government the right to prohibit any express company 
in another State from doing business here, by reason of 
the heavy burdens placed upon it by State legislation. 
If the regulation of commerce belongs alone to the Na. 
tional government, and of this there is no question, 
then it is apparent the State has no power to impose 
such burdens. Nor is it material that the burden im- 
posed may not likely affect inter-State business or 
commerce. It may not amount to a prohibition, still 
if the attempts or the effect of the legislation is to reg- 
ulate inter-State traffic, the statute is invalid. Such is 
the decision of the Supreme Court in several cases. 
Lyng v. Michigan, 135 U. S. 161; Crutcher v. Com., 11 
Sup. Ct. Rep. 851. ‘‘All foreign express companies 
doing business in the State shall pay a license tax,” 
and this being exacted for the right to do business, 
the act must be held to be invalid. In the case of 
Commonwealth v. Charles Smith, the appellee ques- 
tions the validity of the revenue law taxing telegraph 
companies, Smith being an agent of the Western Un- 
ion Telegraph Company, and as such liable for the tax 
imposed, and forthe penalty for non-payment. The 
Provision of the revenue law is as follows: ‘Sec. 4. It 
shall be the duty of the president, secretary or mana- 
ger of any telegraph company or association working, 
Operating or controlling any telegraph line in this State 
to report, under oath, to the auditor of public accounts 
on or before the first of July in every year, a full and 





complete statement of each line, and the whole num- 
ber of miles of wire worked or under their control 
and management in this State; and shall pay into the 
treasury on or before the tenth of July in each year a 
tax equal to one dollar per mile for the line of poles 
and first wire, and fifty cents per mile for each addi- 
tional wire.’’ This corporation has tangible property 
within the State, and this property, as is couceded, is 
subject to taxation under its laws; nor is it denied 
that it does an extensive busincs3 within the State, as 
well as out of it; and it is admitted, as has been al. 
ready determined in more than one case, that this 
company is an agent of inter-State commerce. Tele- 
graph Co. v. Texas, 105 U. S. 460; Pensacola Tel. Co. 
v. W. U. Tel. Co., 96 id.1. The lines of this company 
cross the boundary of the State at Louisville, and all 
the principal cities bordering on the Ohio river. The 
penalty for the failure to pay this tax, and to which 
the agent is subjected, is a fine of $500. It is con- 
tended by the defense that the tax imposed is a mere 
arbitrary sum fixed by the State, without regard to the 
value of the property owned by the company, or even 
the income derived from it; and in addition, that spe- 
cific taxation is not a tax on property, but must neces- 
sarily be a tax on the occupation or business of the per- 
son sought to be taxed; while, on the other hand, it is 
claimed that the Legislature must judge whether the 
tax shall be ad valorem or specific, and when uniform, 
it must be held valid. In this State the power of the 
Legislature to determine the mode of taxation, and to 
classify the property to be taxed, is not an open ques- 
tion. It may betermed a specific tax as to corporate 
property, and an ad valorem tax as to property that is 
ordinarily the subject of taxation. A railroad com- 
pany may be taxed at a certain valuation for each 
mile, and if termed specific tax, it is a taxation based 
on value; or the franchise itself granted by the State 
may bethe subject of taxation, without reference to 
the tangible property it owns. Railroad Co. v. Com., 
81 Ky. 492. The right of a State to tax the property of 
its citizens, where uniformity and equality exist in 
imposing the burden, cannot well be doubted; and if 
this was the question presented in this case, he would 
have no difficulty in sustaining the tax. If this is a 
tax on the property of the corporation within the 
State, the statute imposing the burden must be en- 
forced; but if a tax on the business of the corporation, 
and that corporation an agent of inter-State com- 
merce, it is then an exercise of power belonging to the 
National government, and must be held invalid. As 
said by Mr. Justice Strong in Railroad Co. v. Peniston, 
18 Wall. 5: ‘‘ It is therefore manifest that exemption 
of Federal agencies from State taxation is dependent, 
not upon the nature of the agent or upon the mode of 
their constitution, or upon the fact that they are 
agents, but upon the effect of the tax; that is, upon 
the question whether the tax does in truth deprive 
them of power to serve the government as they were 
intended to serve it, or does it hinder the efficient ex- 
ercise of their power. A tax upon their property has 
no such necessary effect. It leaves them free to dis- 
charge the duties they have undertaken to perform. A 
tax upon their operations is a direct obstruction to 
the exercise of Federal power.”’ Inthis case the tax 
alleged to be due the State for the year ending in July, 
1888, is $4,024.45, with a fine of $500 for the failure of 
the corporation or its agent to pay it. It may be diffi- 
cult to estimate the value of the telegraph poles and 
the strands of wire necessary to the conduct of the 
business, but it becomes apparent from the act itself, 
connected with the burden imposed On the corpora- 
tion, that it is its occupation and business that have 
been taxed, without regard to the value of the prop- 
erty it actually owns within the State, and with the 
heavy penalty imposed, may directly interfere with 
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the regulation of inter-State commerce, and cannot be 
sustained. Mr. Justice Field, in Ferry Co. v. Penn- 
sylvania, 114 U. S. 196, says: ‘* While it is conceded 
that the property in a State, belonging to a foreign 
corporation engaged in fureign or inter-State com- 
merce, may be taxed equally with like property ofa 
domestic corporation engaged in that business, we are 
clear that a tax or other burden imposed on the prop- 
erty of either corporation, because it is used to carry 
on that commerce, orupon the transportation of per- 
sons or property, or forthe navigation of public wa- 
ters over which the transportation is made, is invalid 
and void, as an interference with and obstruction of 
the power of Congress in the regulation of such com- 
merce.”’ And in the case of Leloup v. Port of Mobile, 
127 U. S. 640, the court, through Mr. Justice Bradley, 
says: ‘* The fairestand most just construction of the 
Constitution leads to the cunclusion that no State has 
aright to lay a tax on inter-State commerce in any 
form, whether by way of duties laid on the transporta- 
tion of the subjects of commerce, or on the receipts 
derived from that transportation, or on the occupa- 
tion or business of carrying iton; and the reason is 
that such taxation is a burden on that commerce, and 
amounts to a regulation of it, that belongs solely to 
Congress.’’ There is no limitation to the power within 
the State to tax, except such as virtually amounts toa 
confiscation of one’s property; but there is not only a 
limitation, but a prohibition, on the power of the State 
to enforce a tax on the business of corporations or 
other agencies of inter-State commerce that in fact 
regulates inter-State traffic. In both the cases under 
consideration mere arbitrary sums are fixed, without 
reference to value, and evidently, as isto some ex- 
tent conceded, on the business of each; and whether 
under the guise of a specific or an ad valorem tax, it is 
manifest that the object and effect of each section of 
the statute are to impose burdens on the transporta- 
tion or business of both corporations, and uot upon 
the property within the State. The amount of the 
tax, and the penalties annexed for enforcing payment 
are in effect a prohibition of the exercise of the legiti- 
mate business of each of the appellees without first 
complying with the conditions of the statute. In view 
of the authorities cited, and the mode of enforcing 
this specific tax, it must be held that the two sections 
of the statute are in violation of section 8, subdivision 
3, of the Federal Constitution. Ct. App. Ky., Sept. 24, 
1891. Commonwealth v. Smith; Same v. United States 
ExpressCo. Opinion by Pryor, J. 


NEGLIGENCE—LEAVING HAND-CAR UNGUARDED.— 
In an action against a railroad company for occasion- 
ing the death of a boy eleven or twelve years old, the 
evidence was that the sectionmeo, when they quit 
work, left their hand-car unlocked and unguarded at 
the foot of an embankment four or five feet below the 
level of the track, and at a point a quarter of a mile 
from any house; that deceased was attracted by some 
boys, who had lifted the car upon the track, and were 
running it toand fro, and that he came to his death by 
jumping or falling from it when it was descending a 
grade at high speed. One of them testified that he and 
others had used the car eight or ten times before, with 
the permission of the “‘ boss,’’ when the men were there 
at work, but that he had never given them permission 
when the men were not there. The car weighed six 
hundred or seven hundred pounds. Held, that it was 
not a thing dangerous in itself, and the company was 
not negligent in leaving it unlocked beside the track. 
A hand-car weighing six or seven hundred pounds, 
standing on the ground a quarter of a mile outside the 
settled limits of the city, is not of itself dangerous, 
and boys of sufficient age and strength to lift it up an 
embankment four or five feet high and place it upon 








the track are old enough to fully understand and ap. 
preciate whatever danger there is in running upon the 
track. The deceased and the other boys had no 

to be upon the defendant’s track meddling with ity 
property. They were technically trespassers, and the 
defendant owed them no duty as in the case of passen. 
gers or employees. If the boys who took this car and 
placed it on the track had found a common wagon 
standing beside the road, and had hauled it to the top 
of ahill, removed or raised the tongue, and all gotten 
in and let it ran down the hill at such a reckless rate 
of speed as to cause one of their number to become ao 
alarmed as to jump or fall out and get killed, or if they 
had gone on a neighbor’s premises without permission 
and while there had taken a sled belonging to him and 
engaged in the amusement called ‘ coasting,” and 
while so engaged one of them had fallen off and been 
run over and killed, it would scarcely be contended 
that the owner of the wagon or sled would be liable in 
damages for the injury, and yet in principle those cases 
would differ but little, if any, from the oue under con- 
sideration. The case of Railway Co. v. Stout, 17 Wall. 
657, cited by plaintiff, was a case where a turn-table 
was left unfastened, and a small child was injured 
while it was being tarned around. The court charged 
the jury in that case that, ‘‘if the turn-table in ques 
tion, in its construction and the manner in whichit 
was left, was not dangerous in its nature, the defend- 
ants were not liable for negligence,’’ and this instruc- 
tion was approved by the Supreme Court of the United 
States. A machine to be dangerous in and of itself 
must be of such a character that it can only be handled 
with safety by persons of mature years and experience. 
But we think a common hand-car, standing on the 
ground beside a railroad track, is not a thing danger- 
ous in and of itself, which the railroad company is re- 
quired to guard or lock. Railroad Co. v. McLaughlin, 
47 Ill. 265; Railroad Co. v. Stumps, 69 id. 414. We 
think that to leave the hand-car where it was left in 
this case, under the circumstances, was not negligence, 
and that the verdict is unsupported by the evidence. 
Ctah Sup. Ct., Sept. 12, 1891. Robinson v. Oregon, 8. 
L. & U. N. Ry. Co. Opinion by Anderson, J. 


NEGOTIABLE INSTRUMENTS—INDORSER ‘“ WITHOUT 
RECOURSE ’’—LIABILITIES.—An indorser of a promis- 
sory note ‘‘ without recourse”’ for value engages that 
the siguatures borne by said note as makers or prior 
indorsers are the genuine signatures of the persons 
thereby represented, and that such note is their valid 
obligation. Plaintiffs’ counsel contend and cite au- 
thorities to prove that an instrument indorsed “ with- 
out recourse ’’ renders the indorser a mere assignor of 
the title to the instrument, and relieves him of all re- 
sponsibility for its payment or value. This I do not 
understand to be exactly the law, or rather that the 
law is as given by Daniel in his work on Negotiable In- 
struments, at section 670: ‘‘ When the indorsement is, 
‘ Without recourse,’ the indorser specially declines to 
assume any responsibility as a party to the bill or note; 
but by the very act of transferring it he engages thatit 
is what it purports to be—the valid obligation of those 
whose names areupon it. He is like a drawer who 
draws without recourse, but who is nevertheless liable 
if he draws upon a fictitious party or one without 
funds.”” And again, at section 672: ‘*The indorser 
contracts that the bill or note is in every respect gen- 
uine, and neither forged, fictitious nor altered. Un- 
doubtedly, and by universal admission, this principle 
applies to the signatures of the drawer, acceptor and 
maker of the bill or note, who are the original parties; 
and it is often expressed in language to the effect that 
the indorser warrants that it is a genuine instrument,” 
citing many authorities. Neb. Sup. Ct., Sept. 16, 1891. 
Palmer v. Courtney. Opinion by Cobb, C. J. 
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CORRESPONDENCE. 


EXCEPTIONS PROVE THE RULE. 


Bditor of the Albany Law Journal : 

I have been interested in the article of your corre- 
spondent on the meaning of the so-called maxim that 
“The exception proves therule.” Is the meaning any 
thing more than that all rules and all general proposi- 
tions have their exceptions ; in other words, that it 
is nothing against any rule that it has its exceptions; 
that it would not be a rule if it had not exceptions? 
The same idea is involved in the Spanish maxim, that 
“A man who does not sometimes err always errs.” If 
man does not sometimes make a mistake it is because 
he always does. Noman lives who does not make a 
mistake—and he mistakes occasionally or all the time. 
The mistakes—the exceptions—prove the general prop- 
osition that he is a man. 

Yours truly, 
RUEL SMITH. 

BanGor, Me., Dec. 14, 1891. 

“N’xst My A DispuTerR L’ANCIENT PRINCIPLES 
j LEL LEy.”’ 
Editor of the Albany Law Journal: 

Your correspondent, Mr. Gale, in last week’s JOUR- 
NAL, offends this rule, under the head of ‘An Excep- 
tion Tests the Rule.’’ He attempts somehow to ride 
down the difficulties he assumes in the last paragraph 
of his two-page article, by forcing a definition of the 
maxim “Exceptio probat regulam,” which be argues is 
used ‘“‘as meaning whatever refutes a thesis verifies it.”” 
Hethen gives his view as follows: “But what the 
maxim says and means, is that, An exception (the 
exclusion, or what is excluded) tests the rule, i. e., 
shows, or proves what it is.’”’ This is an answerto Dr. 
Chambers’ argument that Christ’s exception to a sin- 
gle precept of the Mosaic law is an affirmation of the 
law as a whole, because Mr. Gale appears to have pecua- 
liar views on what he terms “‘semi-barbaric ethics of 
the Hebrew Scriptures;’’ and because he thinks Dr. 
Chambers a “confident Biblicist,” ‘“‘showing what 
wonderful feats an expert logician can perform,”’ is 
what Coke Litt. lla, under the head of *‘ Maxime, i. e., 
asure foundation of art not to be questioned,” terms 
proof ** ex absurdo, quasi a surdo prolatum.” Butler 
and Hargraves’ notes, 4, 5, 156a, S. V., challenge to the 
array for favor, are auswerto Mr. Gule. But the 
maxim itself confutes, in its various forms, Mr. 
Gale’s error, which probably springs from the odium 
theologium with which he views argument from the 
Scriptures. 

Exceptio firmat regulam in casibus non exceptis is 
the usual form, and is tobe found in Bacon’s Aphor- 
isms, 17. The same authority however places it thus: 
Exceptio firmat regulam in contrarium. Translated in 
Bouvier’s Law Dictionary, the exception proves the 
Tule to be the other way. Here certainly our authors 
Bacon and Gale do not agree. Again, under the same 
head, Exceptio quoque regulam declarat, the exception 
also declares the rule. Ewxceptio quae firmat legem, ex- 
ponit legem. 2 Buls. 189. This, if I mistake not, was 
Dr. Chambers’ argument, misunderstood by Mr. Gale 
Another form taken from Jenks Cent. Cases, 106 
(Bouv. Law Dict.), corrects Mr. Gale’s statement of 
its use “‘as meaning whatever refutes a thesis verifies 
it,” and this form is, Exceptio nulla est versus actionem 
quae exceptionem perimit. Mr. Gale’s exceptio is of 
the prohibited form, not Dr. Chambers’ legitimate use, 
of a maxim thoroughly well understood. 

Yours truly, 
W. P. PRENTICE. 


NOTES. 

BRAVE French officer, now on the retired list, who 
lost his right arm in the Franco-Prussian war, ap- 
peared as a witness before court in acity in the south 
of France a few weeks ago. When called upon to 
swear that he would tell the truth, in the customary 
manner, the officer naturally raised his left hand. The 
counsel for the defendant objected to the witness at 
once, on the grounds that *‘ an oath taken with theleft 
hand was worthless.’’ The learned judges were unable 
to decide the question, and withdrew to an ante-room 
for consultation. In a few minutes the solons reap- 
peared, and the president read the following decision, 
from aliterary and patriotic point of view worthy of 
a Monsieur Prudhomme: ‘In consideration of the 
fact that, when the glorious remnants of our army ap- 
pear in our courts to respond to their legal duties, we 
cannot demand that they take oath with those limbs 
which they have lost inthe service of their country, 
we decide that the oath just made with the left hand 

of the witness,is admissible.”’ 


If your ‘‘funny man”’ who wrote the black-cat arti- 
cle in your issue of November 26 has given all your 
readers as much pleasure as he has given me in his se- 
ries of articles devoted to the funny column, then great 
must be the sum of such pleasure. You may be inuter- 
ested to know that the scheme for rearing black cats 
for their fur is not new, as the record of a Maryland 
jury trial would show. Many years ago the plan was 
tried on Poplar Island in the Chesapeake Bay. The 
island was selected because the cats could not escape 
therefrom, and fish for their food was abundant. This 
scheme failed. It was said that the cats, like those of 
Kilkenny, destroyed each other. Colonel Carroll, a 
wealthy gentleman, employed a manager to carry on 
farming and to direct the work of extensive saw-mills. 
Among other duties the manager had charge of the 
rearing and skinning of the black cats, whose furs 
were to be exported to China. The manager sued the 
colonel fora balance claimed in settlement of accounts 
between them, and among the items there appeared in 
the account a charge for managing the black-cat 
scheme. The case was litigated for several years, from 
lower to ‘appellate court and back again for a new 
trial. Some of the most prominent counsel in the 
State were pitted against each other at the trial, and 
when they read to the jury the colonel’s letters to the 
manager referring in glowing terms to the anticipated 
profits of,the venture, and directing him, among other 
instructions, how to preserve the pure black color of 
the cats’ coats, as well by what Darwin would call 
‘*sexual selection,’’ as by surgery, the court, jury and 
audience were convulsed with laughter. Hence the 
case became celebrated all over the State of Maryland 
as the “ black cat” case. It is reported in 8 Maryland 
Reports, 328, entitled Carroll v. Ridgaway, though the 
black cat item of the account does not appear in the 
appellate court’s decision, which is confined to ques- 
tions of law.—Lexz, in N. Y. Tribune. 


CURIOUS VERDICTS THAT HAVE BEEN RENDERED BY 
CORONER'S JURIES.-~Some of the coroner’s verdicts in 
the country of fifty and sixty years ago are very curi- 
ous. The following are some of the causes assigned 
for death: ‘‘She came to her death by strangulation 
in testimony we have sit our hands and seal the day 
above wroten.’’ ‘Paul Burns came to his death by a 
mule running away with a waggon and being thrown 
therefrom.” “ By taking with his own hands an over- 
dose of morphine.’’ ‘‘ From causes unknown to the 
jury and having no medical attendance.” ‘ Came to 
his death from natural causes.” ‘An inquisition 
holden upon the body of John Brown there lying dead 
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by the jurors whose names are hereto subscribed, who 
upon their oath do say that he came to his death in 
-the following manner, by falling off the plauk bridge 
accidental while trying to cross the stream and was 
drowned.” ‘‘ Said child, aged 1 day old, came to her 
death from spasms, said child having been found by 
the witness in a trunk, under very suspicious circum- 
stances.”” ‘The joueres on thare ouathe do say that 
he come to his deth by old age,as tha could not see 
ennything else the matter.’’ ‘Come to his death from 
the following causes, to wit: From some suddent 
cause to the joueres unknown.” ‘ Thesaid deceased 
being an orphan, father and mother being both dead.” 
“From an overdose of gin administered by his own 
hand.” “ Disability caused by lunacy.” ‘ Being run 
over by two coal trucks, while detached from the en- 
gine.” ‘Come to his death by tender No. 7 jumping 
the track, on which he was riding, either jumping or 
falling off and engine running over him which was an 
accident, and no fault of the engineer of said engine.”’ 
“She come to her death by the lighten stricken her.” 
“ From hart deseize.” ‘‘Come to his death in the fol- 
lowing manner, to wit: He was born dead.” ‘‘ From 
excessive drinking and laying out in the sun.’’ ** From 
the hands of some person or persons to the jury un- 
known, and afterward placed on the track and got run 
over by incoming train.” ‘The body was so mangled 
and mutilated that tha could not tell ennything about 
it, but tha think it was putin thesisterne by some un- 
known person or persons.’’ ‘ Diseas of the hart and 
applexity fitze.” ‘‘Calded onthe left side by kittley 
of hot water burning over on hir left side and imme- 
gitely causing her death.” ‘From the effect of inju- 
ries received by her close accidental taking fire.’’ 
‘*From exposier.”—N. Y. Morning Journal. 


—+———_ 


THE SECOND LESSON. 


F you have not joined the special short-hand class, 
and intend to do so, you would do well to act 
promptly. You will then receive the full benefit of 
the supplementary lessons given by mail by the author 
to each member. For information see announcements 
or apply to the publishers. 

CautTion.—You write too large. All beginners do. 
Make your characters one-third smaller. Use black 
ink and the best quality of paper. Some practice with 
a pencil is useful, but a pen should be employed mostly. 

Do not send in an exercise for correction until you 
have spent at least two or three hours in writing it 
overand over. Then state the number of times you 
have copied it; also how many hours you have given 
to practice. 

Numerous exercises have already been prepared for 
correction. Many of these were executed correctly 
and artistically. They indicate the great interest 
taken in this course, and the results are gratifying. 
We understand the feeling of reluctance which re- 
strains many an earnest learner from sending an exer- 
cise to be inspected by a person who is believed to be 
very critical and very severe. Now, be assured that 
this is alla mistake. Your exercise may prove the very 
best. Questions concerning the lesson will be cheer- 
fully answered. 

First—Copy Plate 2 ten times. It is very important 
to make the light letters as thin and light as possible. 
The shaded strokes, b, d,j, etc., should not be very 
heavy, enough so only for distinction. In writing any 


word, as jacket (j-k-t, see line 8),do not lift your pen 
from the paper until the word is entirely finished. Be 





careful to write ¢ vertical—that is, straight up and 





mnaa} 


down. It isa common error to slant it, making it 
pear like ch. ‘The stem ch, line 3, is for convenience 
called chay. 

Second—Frequently compare your work with the 
Plate, looking closely to see if it can be improved in 
any way. Itshould correspond as to shading, straight. 
ness of stems, and the nearness of the signs to each 
other. In size, the letters may be as small, and ought 
not to be much larger than those given in the Plate, 
The vowel dot a and dash o should always be placed at 
the middle of thestem. Write mostly with a pen; it 
is superior to a pencil in every way. 

Third—Read one page of your writing without ref. 
erence to the key. Better still, read each page you 
write. Line 5, for example, would be read thus: pe. 
chay, chay-pe, etc. Short-hand is written by sound. 
Only as many letters are employed as there are dis. 
tinct sounds heard; thus, fo, foe; na, nay; lo, low; 
felo, fellow; do, dough; fabl, fable; fotograf, photo- 
graph; mikst, mixed; kwil, quill. There are no silent 
letters,as binlamb. Each letter is used only when 
its particular sound is heard; thus p:p is used in pie, but 
not in sophist (spelt sofist). In copper (pronounced 
coper) p occurs but once. Hence the usual manner of 
spelling a word has nothing whatever to do in deter- 
mining the way to write it in short-hand. 

Fourth—Practice on Plate 2 till you can copy it in 
five minutes. 





KEY TO PLATE 2. 


Line 11 Tie dike Ike pipe pied tied chide typo. 12 
Ope Coe oat poach code dope toto Tokay. 13 Pay ape 
ache Kate paid Jake Cato abate. 

Translate lines 14 and 15. 


PLATE 2. 


eva NAN WAS 


aoe 4 oF § He 4 
die a Ae ae A ae 


thium <- <a aio 


senor LL) ¢) 


er-xe—t L IL IL L] 
7 KJ. J-K SL7IL IL 70. 


geneiies cy Be te 
9 P-K—J GSTS 
rer eres, 
winds SAN GE 
eX\ 2 TTY ZT 
on B40 FT 
w7 74 YX. 


Copyrighted by The Moran Short-Hand Co., St. 
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CURRENT TOPICS. 





IHE Springfield Republican is advocating a law 
prohibiting railroad companies from bestowing 
free passes on judges, observing: ‘‘ The railroad pass 
jsa bribe, pure and simple,” on which the Albany 
Journal remarks : 

“The truth is,a good deal of nonsense is written and 
printed about members of the judiciary accepting 
passes on railroads. If the tendency of legislation had 
been to enlarge the powers of railroad corporations so 
that the public would be made to suffer from their ex- 
actions, then it would be easy to trace the injurious 
influence of the pass system. But the truth is the 
trend has been in the opposite direction. If railroads 
issued passes to bribe the judiciary—and that is a pre- 
posterous assumption—then the railroad officers of 
this country in this respect exhibited singular stupid- 
ity, for they have failed to accomplish their purpose. 
The custom of granting passes is an outgrowth of the 
habit of conferring certain privileges on persons in ex- 
alted station. Men who reach distinction are showered 
with favors which less fortunate mortals could not 
purchase. These are given, not in the expectation of 
areturn in kind, or that value equivalent will be 
made, but because it isa trait of human nature to do 
this sort of thing. To contend that a judicial officer 
would prostitute the ends of justice because he is per- 
mitted to ride free at the rate of a few cents a mile, is 
too ridiculous for the consideration of sensible men. 
In the days of stage coaches, when travelling was ex- 
pensive, if men were obliged to go about as they do 
to-day, a pass might have swayed the judgment of a 
corruptible man. But travel now is an inexpensive 
matter, comparatively.” 

This seems to us extremely illogical and inconclu- 
sive. What has the granting of passes to the 
judges to do with legislation? If the grant is a 
mere innocent favor, the Journal itself shows that 
it amounts to nothing as a mere financial favor. 
The Journal does not go deep enough. The ques- 
tion is not solely the effect on the free-riding judge, 
but the effect on the public mind. The contention 
that the railroads grant passes to the judges simply 
on account of their ‘‘exalted station” gives alto- 
gether too much credit to these selfish corporations. 
Everybody except this writer knows perfectly well 
that a railroad never gives a pass without the ex- 
pectation of a quid pro quo. When a railroad gives 
4 pass to an editor, is it on account of his ‘‘ exalted 
station?” We should say not. In the case of the 
judges it is the expectation or hope of favor in the 
numerous suits waged against the railroads that con- 
stitutes the inducement. This would in itself be a 
sufficient ground for prohibiting the practice. The 
Republican is right in saying that the pass is a 
bribe. But worse than this, it is regarded by the 
community asa bribe. Does any suitor in a case 
against a railroad have the confidence which he 
ought to feel in a judge, when he knows that the 
judge who is hearing his case rides free on that road 

Vor. 44 — No. 26. 


“ 


to and from that court? How would he feel toward 
a judge who should ride to and from the court with 
the opposite party and his horse and wagon? He 
would be perfectly justified in feeling that the 
judge was biased. The judge may not be conscious 
of abias, or may be completely free from it, but 
neither the railroad nor the other suitor nor the 
public will credit it. This is sufficient. Our judges 
ought to be respectable in the opinion of the parties 
and the community, and they are not wholly so 
when they sit to try a railroad case with a pass upon 
that road in their pocket. Still another reason 
against the practice is practically admitted by the 
Journal — travel is cheap, and there is no reason for 
the pass. Add to this not only that judicial sala- 
ries are very liberal, but that in this State a very 
liberal allowance is made to the judges for ex- 
penses, and all plea for the necessity or reason of 
the practice disappears. The mischief is in the ap- 
parent nature of the thing —it is a bribe or so in- 
tended; just as much a bribe as if an individual 
suitor, having a case to be tried before a particular 
judge, should buy and give hima ticket over the 
railroad leading to the place of trial. Almost any 
judge would refuse or shrink from that on account 
of the indecency of the appearance and the manifest 
object of the giver. But how does this case differ 
from the wholesale gift of passes to judges by all 
the railroads in the State? The question may be 
summed up in the trite quotation about ‘‘ Ceesar’s 
wife;” she should be ‘‘clear even of suspicion.” 
We doubt that any of our judges are influenced by 
passes, but we feel quite sure that some of them 
who are known to refuse such favors are applauded 
by the public for it, and have, even if they do not 
deserve, greater public confidence. 


The president’s appointments of judges to the 
new Appellate Circuit Court so far are as follows: 
First circuit, William L. Putnam, of Maine; second 
circuit, Nathaniel Shipman, of Connecticut; third 
circuit, George M. Dallas, of Pennsylvania; fourth 
circuit, Nathan Goff, Jr., of West Virginia; sixth cir- 
cuit, William H. Taft, of Ohio; seventh circuit, 
William A. Woods, of Indiana. The appointments 
of Judges Shipman and Woods are promotions. 
Solicitor-General Taft is widely known. Messrs, 
Putnam and Dallas are Democrats. The former 
served as a commissioner in the fisheries negotia- 
tions with Great Britain in the Cleveland adminis- 
tration, and helped defeat the Garcelon so-called 
‘*conspiracy ” in his own State. It is not likely 
that Republican senators will object to him. Mr. 
Dallas is described by some as a ‘‘ bitter” Democrat, 
and to him there may be objection made. So, it is 
rumored, the Democrats will object to Judge Woods 
on account of his quashing certain political indict- 
ments. The two judges are certainly experienced 
and able. The ian A seem commendable, 
and the president certainly evinced impartiality 
in appointing two Democrats. It may be suggested 
that the president would have done better by pro- 





moting more judges, but we incline to the opinion 
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that he has done well to leave the experienced 
judges where they are. It is easier to get talent 
suitable to the appellate bench than for the trial 
bench. The common opinion that an inferior de- 
gree of capacity will suffice for a trial judge seems 
to us a very grave mistake. The people would be 
better served by placing their strongest lawyers on 
the trial bench, where quickness, power and origi- 
nality are all-important. 


“Instantly(?) killed. Martin Loppy suffered four 
distinct contacts, with brief intervals between. Af- 
ter thirteen minutes he was pronounced officially 
dead.” 

“The case of Edward M. Field begins to look very 
black. Doubt as to his insanity is now widespread. 
His fall was calculated to produce an unsettlement of 
his nervous system, but that it unbalanced his intel- 
lect causes much doubt. His crime—any other word 
would be misleading—had wide ramifications.” 

“A great deal of dissatisfaction is expressed over the 
superserviceable manner in which Justice Fursman of 
Troy is lending himself to the effort of Governor Hill 
to stave off the defeat which now awaits the arch con- 
spirator.”’ 

The prescience and omniscience of newspapers 
is strikingly illustrated by the extracts above given 
from a single issue of an Albany journal. As Loppy 
held no office at the time of his death, it must be 
presumed that the writer meant to say, ‘‘ officially 
pronounced dead” rather than ‘‘ pronounced offi- 
cially dead.” (It was not a case of an execution of 
a county clerk by our governor.) But as the phy- 
sicians declared that in their opinion Loppy suffered 
no pain and death was instantaneous, why this in- 
fidel‘‘?” It is of course part of the ‘‘ kicking” of 
the newspaper reporter against the electrical execu- 
tion law. Let him in to witness and give him free 
leave to describe the scene, and he would have 
nothing to say against the efficiency of the law. In 
truth, the more the victim should suffer, the more 
it would ‘‘sell the paper,” which is the alpha and 
the omega of the reporter’s creed. — Then as to Mr. 
Field’s insanity. The language is obscure, but we 
assume that the reporter intends to say that there is 
much doubt that Mr. Field’s intellect is unbalanced. 
(These oracles need interpretation.) It would be 
much more decent to leave the question to the 
¢ourts, without seeking to prejudge it, or confi- 
dently to pronounce that a ‘‘crime” which may not 
be. It may be true that ‘‘doubt as to his insanity 
is now widespread,” but the converse is also true, 
and his insanity was certified in the way provided 
by law, and by excellent medical authority. — As to 
Justice Fursman’s action, the reporter naturally 
does not know that it is very much a matter of 
course to do what the justice did—to grant 
an order to show cause, to insure a more delib- 
erate examination. In this particular case there 
seems to be room fer grave doubt whether the State 
board of canvassers may be stayed by any tribunal 
save the General Term of the third department. 
The case is probably not so clear as to justify a re- 





fusal of an order to show cause, Justice Fursman 


proved (or was admitted) to be right in his action 
respecting the Sullivan county assemblyman, and 
newspaper reporters should be chary of pronouncing 
upon matters of which they have no particular means 
of knowledge. We really wish we knew a quarter 
as much on legal questions as the average reporter 
thinks he knows. 


We are glad to learn, and doubtless many of ou 
readers will be glad to know, exactly what the 
‘*Dwight method ” of legal instruction is, of which 
we have heard so much of late. Prof. Chase, a dis. 
ciple and authoritative exponent of that method, in- 
forms us: 


“The Dwight method is a recitation system, accom. 
panied by abundant oral exposition by the instructors 
aud by the reading of illustrative cases by the student. 
The recitation system is pursued at our American col- 
leges and universities, with scarcely an exception, in 
teaching the various branches of learning that enter 
into a college curriculum, and it is difficult to compre- 
hend why it should be less suited to legal instruction 
than to these various subjects. The dangerof this 
method is of course that the mind of the student may 
simply, like a sponge, absorb the contents of a book 
and then have them squeezed out again without de- 
riving much benefit from the process. But the ‘ Dwight 
method’ effectually guards against this danger, for its 
aim is not simply that a student shall remember, but 
that he shall understand and assimilate. He studies 
the text-book carefully, that he may learn and com- 
prehend what he can by his own efforts, and also be 
enabled to understand the oral exposition in the class- 
room, and gain from it the largest measure of benefit. 
He is called upon to recite, not that he may repeat 
parrot-like the words of the book, but that he may 
show and develop his capacity to state in his own lan- 
guage the knowledge he has acquired. He is encour- 
aged to ask questions in order that his own individual 
needs may be met. And the professor’s constant en- 
deavor is, by teaching the lawasa system of princi- 
ples, by unfolding the reasons upon which these prin- 
ciples depend, by simplifying abstruse statements of 
doctrine, by illnstrations drawn from the reports and 
from practical life, to give vitality and interest to the 
whole course of instruction, and to adapt it to the 
student’s comprehension.” 


Prof. Chase believes with Lord Mansfield, that 
‘the law does not consist of particular cases, but of 
general principles which are illustrated and ex- 
plained by those cases.” So far we agree with him. 
The only question is how best to beat those princi- 
ples into boys’ heads. 


The London Law Journal says: ‘‘ The graphic and 
usually accurate Mr. Grant Allen has surely fallen 
into a slight error in his recent novel called ‘Du- 
maresq’s Daughter.’ A will is being witnessed, 
and the witness who attests in the presence of the 
solicitors of the testator is able to see the name of 
the person who takes the whole benefit of the will, 
and, indeed, can hardly help seeing it. Surely the 
ordinary practice is to so fold a will up that the 
names of the legatees cannot be seen by the attest- 
ing witnesses.” But the testator must be careful 
not to fold his signature out of sight. 
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NOTES OF CASES. 





N State v. Geer, Supreme Court of Errors of Con- 
necticut, October 26, 1891, it was held that 
section 2546 of the General Statutes of Con- 
necticut, which provides that ‘‘no person shall 
at any time kill any woodcock, ruffled grouse, 
or quail for the purpose of conveying the same 
beyond the limits of the State,” etc., is an exer- 
cise of the police power protecting the game 
birds of the State, and is not unconstitutional as a 
regulation of inter-State commerce. The court said: 
“The defendant insists that the statute, as con- 
strued by us, is unconstitutional, as restricting in- 
ter-State commerce, and refers to Robbins v. Taxing 
Dist., 120 U. S. 469; The Daniel Ball v. U. 8., 10 
Wall. 566; Railroad Co. v. Husen, 95 U. 8. 465; 
State v. Saunders, 19 Kans. 127; Territory v. Evans 
(Idaho), 23 Pac. Rep. 115; Territory v. Nelson, id- 
116; State v. Mining Co. (Ind. Sup.), 22 N. E. Rep. 
778; and Express Co. v. People (Ill. Sup.), 24 id. 
159. In State v. Saunders, 19 Kans, 127, the court 
says, it seems to be finally settled, among other 
things, that no State can pass a law which will di- 
rectly interfere with the free transportation from 
one State to another, or through a State, of any 
thing which is or may be subject to inter-State com- 
merce; that a law which prohibits the catching 
and killing of prairie chickens may be valid, al- 
though it may indirectly prevent the transportation 
of such chickens from the State to any other State ; 
but a law which allows prairie chickens to be caught 
and killed, and thereby to become the subject of 
traffic and commerce, and at the same time directly 
prohibits their transportation from the State, is un- 
constitutional and void. Without stopping to con- 
sider the construction which was given to the con- 
stitutional provision under discussion by the earlier 
commentators, except to suggest, in the language of 
Judge Story (2 Story Comm. 511), that a very ma- 
terial object of its adoption was the relief of the 
States, which export and import through other 
States, from the levy of improper contributions on 
them by the latter,— an object which was shown to 
be important by the experience of the States during 
the confederation period —we feel constrained to 
hold the provision of the statute to be constitutional. 
It being conceded that the State, under its general 
police power, may lawfully prohibit the killing of 
the game birds in question, it may of course con- 
trol such killing, and the times and purposes thereof. 
It may lawfully enact that they may be killed and 
sold and held for sale only for domestic consump- 
tion. The State, in the exercise of its power, in- 
stead of prohibiting the killing altogether, permits 
the person killing them to acquire only a qualified 
right in them, namely, the right to appropriate them 
to his own use, and the right to sell or transport 
them for domestic use. The birds in question never 
become articles of commerce within the meaning of 
the term contended for by the defendant. They 
became private property of a qualified character. 
The law limited the purposes for which they might 





be killed and become private property. The differ- 
ence between property of this sort and the ordinary 
private property of commerce is obvious. The ap- 
parent assumption of the Kansas court above re- 
ferred to, that game which the law allows to be 
caught and killed thereby necessarily becomes the 
subject of traffic and commerce, meaning inter- 
State commerce, appears to us unsound. If the 
proposition were true, then the conclusion that “< 


State law interfering with such commerce would be @ 


unconstitutional, might pass unquestioned. But we 
cannot acquiesce in a decision which would deny 
the power of the State to limit the right to kill, sell 
and hold its own game by any provision short of an 
absolute prohibition, without thereby transforming 
it into that species of property the transportation 
of which from the State it is unconstitutional to 
prohibit.” 


In Stevenson v. Colgan, Supreme Court of Califor- 
nia, November 16, 1891 it was held that where an 
act of the Legislature appropriating money to an 
individual for services rendered the State is valid 
on its face, courts cannot look into evidence aliunde 
to determine whether it was a gift in violation of 
the Constitution of California, article 4, section 
31, providing that the Legislature shall have no 
power to make any gift of any public money. The 
court said: ‘‘ While the courts have undoubted 
power to declare a statute invalid, when it appears 
to them in the course of judicial action to be in con- 
flict with the Constitution, yet they can only do so 
when the question arises as a pure question of law, 
unmixed with matters of fact, the existence of 
which must be determined upon a trial, and as the 
result of, it may be, conflicting evidence. When 
the right to enact a law depends upon the existence 
of facts, it is the duty of the Legislature before 
passing the bill, and of the governor before approv- 
ing it, to beeome satistied, in some appropriate way, 
that the facts exist; and no authority is conferred 
upon the courts to hear evidence and determine, as 
a question of fact, whether these co-ordinate depart- 
ments of the State government have properly dis- 
charged such duty. The authority and duty to as- 
certain the facts which ought to control legislative 
action are, from the necessity of the case, devolved 
by the Constitution upon those to whom it has given 
the power to legislate, and their decision that the 
facts exist is conclusive upon the courts, in the ab- 
sence of an explicit provision in the Constitution 
giving the judiciary the right to review such action. 
We therefore hold, that in passing upon the consti- 
tutionality of a statute, the court must confine itself 
to a consideration of those matters which appear 
upon the face of the law, and those facts of which 
it can take judicial notice. If the law, when thus 
considered, does not appear to be unconstitutional, 
the court will not go behind it, and by a resort to 
evidence undertake to ascertain whether the Legis- 
lature in its enactment observed the restrictions 
which the Constitution imposed upon it as a duty to 
do, and to the performance of which its members 
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were bound by their oaths of office. ‘If evidence 
was required, it must be supposed that it was before 
the Legislature when the act was passed; and if 
any special finding was required to warrant the pas- 
sage of the particular act, it would seem that the 
passage of the act itself might be equivalent to such 
finding.’ Cooley Const. Lim. *187. This view 
seems to be sustained by the decisions of the high- 
»:: courts of other States, and is in harmony with 







he central idea of the Constitution in prescribin.s 
the independence and equality of the three great 
departments of the State. The following are 
some of the cases which in principle sustain the 
conclusion we have reached: Manuf. Co. v. Shana- 
han (N. Y. App.), 28 N. E. Rep. 358; Rumsey v. 
People, 19 N.Y. 41; Hovey v. Foster, 118 Ind. 502; 
Tusher v. Scites, 4 W. Va. 11; DeCamp v. Eveland, 
19 Barb. 81. If experience shall demonstrate that 
further restriction upon legislative power over the 
subject of appropriations of public money is neces- 
sary, it is within the power of the people to so 
amend the Constitution as to provide that, notwith- 
standing an appropriation made by the Legislature 
for its payment, the legality of every claim against 
the State shall or may be the subject of judicial in- 
vestigation as to the facts upon which it rests. But 
in the absence of a plain direction to that effect, the 
courts are not authorized to institute such an in- 
quiry.” 

In McElwee v. New York Life Ins. Co., Circuit 
Court, E. D. Missouri, October 28, 1891, 47 Fed. 
Rep. 798, it was held that where a policy of insur- 
ance on the life of a wife is made payable to her 
children, and she dies befote any children are born, 
her executor cannot maintain an action at law for 
the amount of the insurance. The court said: ‘* The 
policy was obviously intended as a provision for 
such children as might be born of the marriage be- 
tween Mr. and Mrs. Vail, and for no one else. The 
promise was to pay to the children; they were the 
beneficiaries. If Mrs. Vail had contemplated the 
possibility of death before she had given birth to 
any children, some provision would probably have 
been inserted in the policy touching the disposition 
of the insurance money in that event. What such 
provision would have been it is impossible to say, 
and it is useless to indulge in speculation on that 
subject, as the court is powerless to make a contract 
for the parties covering that contingency. It can 
only enforce such a contract as the parties have 
themselves made. Some stress is laid on the fact 
that, according to the rule which prevails in some 
States, Mrs. Vail retained the power, so long as she 
held the policy, to change the beneficiaries with 
the consent of the insurer. Kerman v. Howard, 23 
Wis. 108; Gambs v. Insurance Co.,.50 Mo. 47. It is 
claimed that because she retained such power, her 
administrator may recover on the policy. I am un- 
able to assent to that proposition. Even if she had 
a right to change the beneficiary, it was a mere 
power, to be exercised with the company’s consent, 
and, as the agreed case shows, she never exercised 
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it, or attempted to do so. The existence of such 
power, even if its existence be conceded, is not suff. 
cient to make the policy a part of her estate, or author. 
ize her administrator to sue thereon. Furthermore, 
it is said that by taking out the policy for the bene. 
fit of her children Mrs. Vail constituted the defend. 
ant company a trustee for her children, and the 
trust having failed because she died childless, that 
the fund in the trustee’s hands inures to the benefit 
of her estate, in the same manner that a fund left in 
trust for a given purpose will inure to the benefit of 
the donor or his heirs, if for any reason the trust 
cannot be executed. It is sufficient to say of this 
contention, that if the principle invoked has any 
application to the case at bar, it is only applicable 
to the premiums actually paid up to the time of 
Mrs. Vail’s death, and the interest accumulated 
thereon; and the remedy is in equity. Mrs. Vail 
did not place $5,000 in the hands of the defendant 
company to be held for the benefit of or in trust for 
her children. She contracted to pay $39.60 quar- 
terly, and up to the time of her death had paid only 
two quarterly installments. The contract was en- 
tered into with the expectation that Mrs. Vail 
would live many years, and that the premiums 
paid in the meantime, with accumulated interest, 
would equal the face of the policy at the end of her 
expectancy. Under the circumstances, it cannot be 
maintained, even on the trust theory above out- 
lined, that the defendant is liable to the plaintiff 
in the sum of $5,000, or in any other sum, ina 
strictly legal proceeding.” 


In Illinois Cent. R. Co. v. Miller, Supreme Court 
of Mississippi, April, 1891, it was held that where a 
railroad company digs a ditch along its track, and 
thereby conducts the water collected therein on to 
low land at a distance from where the ditch com- 
mences, it is liable for the damage, whether the 
water be mere surface water or water diverted from 
natural water-courses by the construction of the 
roadbed. The court said: ‘‘The rules of the civil 
and of the common law in relation to surface water 
are directly contrary toeach other. Under the first, 
the lower of two adjacent estates owes a servitude 
to the other to receive the natural drainage, and the 
other estate cannot withhold from the lower the 
supply of water flowing naturally. Under the rule 
of the common law the owner of the upper estate 
may withhold, and the owner of the lower estate 
may repel, mere surface or superficially percolating 
water upon or trom his estate. In the States of 
Pennsylvania, Illinois, North Carolina, Califorma 
and Louisiana, and probably Ohio and Missouri, 
the rule of the civil law is adopted, while in Eng- 
land, Massachusetts, Maine, Vermont, New York, 
New Hampshire, Rhode Island, New Jersey and 
Wisconsin the rule of the common law prevails, at 
least as to rural estates. Gould Waters, §§ 265, 206, 
and authorities in notes. But neither under the 
rule of the civil nor of the zommon law is one per- 
mitted to collect surface water falling upon his own 
land or that of another in artificial channels, and to 
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discharge it in undue and unnatural quantities upon 
the land of another. Gould Waters, § 271; Bark- 

vy. Wilcox, 86 N. Y. 148. The defendant has, 
forthe protection of its roadbed, dug a ditch along 
its eastern line, into which is collected surface 
water falling upon adjacent lands fora half mile 
along the ditch, and which, but for the ditch, would 
have flowed upon lands of other persons, and has 
discharged the water thus accumulated upon the 
lands of the plaintiff, which were free from the flow 
of the water in its natural course. Upon all the au- 
thorities this is an unlawful act, and for it the plain- 
tiff is entitled to recover.” 





PARENT AND CHILD—DEATH BY WRONG- 
FUL ACT—ACTION FOR INJURY TO ADULT 
CHILD. 


OREGON SUPREME COURT, JULY 15, 1891. 


PUTMAN V. SOUTHERN Pac. Co. 

Under section 34 of Hill’s Code, a mother, during the continu- 
ance of the relation of parent and child, may maintain an 
action in her own right for damages caused by the death 
of her child, while section 371, Id., gives tothe personal 
representative a right to recover for any injury which the 
estate may have sustained by reason of the death of an 
adult, or one emancipated from parental service. 


B. B. Beekman and Watson, Hume & Watson, for ap- 
pellant. 


Bronaugh, McArthur & Bronaugh, for respondent. 


Lorp, J. This is an action brought by the plaintiff, 
as the widowed and dependent mother of Robert Put- 
man, deceased, to recover damages from the defend- 
ant company on account of his death. In substance, 
the complaint alleges that the deceased was in the 
twenty-third year of his age, was active, strong, in 
good health, etc., and that up to his death by the 
wrongful act of the defendant, and long prior thereto, 
he had contributed largely to the plaintiff's support, 
and would have continued to do so if he had lived, and 
that she was and still is in great need, ete. After mak- 
ing the usual denials, the answer sets up as a separate 
defense that the said Robert Putman was, at the time 
of his death, a married man, and left a widow surviv- 
ing him, etc., the appointment of an administrator of 
the estate of Robert Putman and the recovery of a 
judgment by such administrator against the defend- 
ant in another action for his death, etc., and the pay- 
ment and satisfaction thereof. A demurrer to this 
defense, as insuflicient in law to defeat a recovery, 
was overruled and judgment thereupon was rendered 
in favor of the defendant. This action is based on sec- 
tion 34, Hill’s Code, which provides: ‘‘A father, or in 
case of the Geath or the desertion of his family, the 
mother, may maintain an action as plaintiff for the in- 
jury or death of a child, anda guardian for the injury 
or death of his ward,’”’ while the action by the admin- 
istrator was prosecuted under section 371 of Hill’s 
Code, which provides: ‘* When the death of a person 
is caused by the wrongful act or omission of another, 
the personal representatives of the former may main- 
tain an action at law therefor against the latter, if the 
former might have maintained an action, had he lived, 
against the latter, for an injury done by the same act 
or omission. Such action shall be commenced within 
two years after the death, and the damages therein 
shall not exceed $5,000, and the amount recovered, if 
any, shall be administered as ocher personal property 
of the deceased person.’? That these sections were in- 








tended to give distinct and independent rights of ac- 


tion seems manifest from a consideration of the terms 
of section 369, preceding, which after providing that a 
cause of action arising out of an injury to the person 
dies with the person of either party, except as provided 
in section 371, supra, expressly declared that ‘* the pro- 
visions’’ of title 6 (which includes section 371) ‘* shall 
not be construed soasto * * * defeat or prejudice 
the right of action”’ given by section 34, supra. The 
action brought by the plaintiff for the injury she sus- 
tained by the wrongful death of her son, who was a 
married adult, and left a widow surviving him, 
based on the hypothesis that the word “ child,” 

used in that section, is not the equivalent of ‘minor; ’ 
that the relation of parent and child may continue 
after majority as well as before, and that when it does 
so exist in fact the parent injured by such death would 
have aright of action within the meaning of section 
34. This view of that section, coupled with section 
371, supra, regards the two as intended to accomplish 
the same purpose as the statutes 9 and 10 Victoria, 
chapter 93, commonly known as “ Lord Campbell’s 
Act,”’ or those of the American States modelled upon 
it. At common law no action could be maintained for 
the death of » human being caused by the wrongful 
act of another. Its maxim was actio personalis moritur 
cum persona. Lord Campbell’s Act, and the laws of 
those States which, in one form or another, have 
adopted it, were innovations upon this doctrine of the 
common law, aud designed to supply or obviate its 
defect by giving to the personal representative a right 
to recover compensation as trustee for the benefit of 
the wife, husband, parent and child, left in a worse pe- 
cuniary position by reason of the injured person’s 
death. The right of action is not given to the per- 
sonal representative for the benefit of the estate, but 
the action is “for the benefit of the wife, husband, 
parent and child,” and the * executor or administrator 
of the party deceased is a mere nominal party, who 
sues for the benefit of the parties named in the act, and 
who are severally to have damages proportioned to the 
injury resulting to each.’’ Blake v. Railroad Co., 18 
Q. B. 93. The damages suffered by the estate of the 
deceased would have nothing to do with the amount 
of recovery. The theory of such statutes is that those 
entitled to its benefits have a pecuniary interest in the 
life of the person whose death was occasioned by the 
wrongful act, and that the value of the injury sus- 
tained is to be ascertained by the jury, and apportioned 
as directed by the law. It is to compensate them for 
the pecuniary loss they have sustained, and the dam- 
ages must be restricted to an amount sufficient, in a 
pecuniary sense, to indemnify them for such loss.on 
account of the death of the injured person. ‘Lord 
Campbell’s Act,’’ said Mr. Justice Quain, ‘ gives an 
entirely new action, not an action connected with the 
estate of the deceased in the slightest degree, and the 
damages recoverable in it would be no part of the es- 
tate of the deceased.”’ Bradshaw v. Railway Co., L. 
R.,10 C. P. 189. Under such statutes then the dam- 
ages recoverable are never assets of the decedent’s es- 
tate, to be applied according to its general necessities, 
but compensation wholly for the pecuniary loss sus- 
tained by those injured by his death, to whom such 
damages exclusively belong, and to whom they are 
to be distributed as may be directed by their provis- 
ions. 

Under our statute (section 371, supra) the damages 
recoverable, which are not to exceed $5,000, are to be 
administered as other personal property of the de- 
ceased. They become assets to be applied by the ad- 
ministrator to the payment of debts, or distributed, as 
theexigency of the estate may require, and the law 
governing his duties as administrator may direct. He 
sues in his capacity as a legal representative of the es- 
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tate to recover by way of damuges for the loss which 
the estate has sustained, and not as trustee for those 
named in the act as its beneficiaries to recover the pe- 
cuniary loss which has been inflicted upon them by 
his death. In the one case the object is to recover the 
loss sustained by the estate, but in the other to recover 
the pecuniary loss sustained by the designated rela- 
tives. The difference is between the damage done to 
the estate and the damage done to them. That to the 
esiate is measured as near as can be by the value of the 
life lost, and that to the widow and next of kin by the 
alue of thelife losttothem. Theright of action by 
Bt: administrator for the benefit of the estate is co- 
extensive with the value of the life lost, while the right 
of recovery for the exclusive benefit of the widow and 
next of kin is co-extensive with the pecuniary injury 
resulting tothem. In either case, as a basis for esti- 
mating damages, the expectancy of the life of the de- 
ceased, his age, health, habits, occupation or business, 
earnings, etc., are all important elements to be consid- 
ered, with no other difference than in one case to get 
at the value to be derived from the continuance of the 
life of the deceased, as an injury to the estate, accord- 
ing to rational probabilities, and in the other to ascer- 
tain the present value of the beneficiary’s interest in 
the continuance of his life. By force of section 371, 
the damages recovered become a part of the general as- 
sets of the estate, which under our statute of distribu- 
tion are applied, first, to the creditors, and, second, to 
the next of kin, and which belongs to the latter, not 
strictly by a right of action for a pecuniary injury sus- 
tained by them as its beneficiaries, but by virtue of a 
kinship through the statute for the distribution of the 
estates of decedents. While then it is true that the 
right of action is given to the administrator as the le- 
gal representative of the estate, and he sues for its 
benefit, and the damages recovered become a part of 
its assets, yet the fact remains that, for all substantial 
purposes the administrator in the prosecution of that 
auction and the distribution of its proceeds, represents 
collectively all who were interested in the continuance 
of that life, whether as creditors or as wife or as dis- 
tributees. But in giving this right of action to the ad- 
ministrator, section 371 makes no distinction on ac- 
count of the age of the person whose death has been 
caused by the wrongful act or omission, and by its lit- 
eral reading would seem to indicate that an action 
may be brought for the death of achild or an adult. 
But the loss of services before majority is an injury to 
the parent, and not the estate of the child, unless 
emancipated, and when his services are valuable. Be- 
sides no injury would likely result to the estate from 
the death of a mere child. The more reasonable con- 
struction is that section 371 was intended to confer a 
right of action upon the administrator to recover dam- 
ages for the benefit of the estate for any injury which 
may have been sustained by reason of the death of an 
adult or one emancipated from parental service. As 
the damages recovered are intended to compensate for 
the injury sustained by the estate, and in default of 
debts belong to the wife or next of kin, our inquiry 
now is whether the purposes of section 371, taken in 
connection with section 34, are sufficiently identical in 
purpose and object to indicate that they were intended 
to accomplish practically the same end as statutes 
commonly known as “ Lord Campbell’s Act.” 

The effect of section 34 was to confer a new and inde- 
pendent right of action beyond that given at common 
law. Under it the father could recover for loss of ser- 
vices for an injury to his child during the period of 
disability, and if death ensued for loss of services dur- 
ing the interim between the injury and the death, and 
the incidental expenses incurred for care and medical 
attendance. But he could maintain no action to re- 
cover for the death of his child, or for services lost by 








the death, as the death of a human_ being was not an 
injury for which redress could be given. As there 
could be no loss of services or incidental expenses 
when the death was instantaneous, the parent wag 
without remedy after the death of his child. That 
section 34 was intended at least to obviate this defect 
of the common law, and remedy its injustice, there 
can be no question. Looking at its context there is no 
doubt the language “the father,” etc., ** may maintain 
an action as plaintiff for the injury or death of his 
child, and a guardian for the death of his ward,” 
seems to imply that both rights rest on the same basis, 
and limits the claim for loss of services to minority, 
That it includes only the family relations during mi- 
nority seems to be further indicated from the lan- 
guage that “‘ the father, or in case of his desertion of 
his family,” etc., ‘the mother, may maintain an ac- 
tion,” ete., as being a recognition of her succeeding to 
the headship of the family, and legal right to claim 
the services of her child. This construction would 
cover the defect of the common law, and give the 
father the right to recover for lost services for the 
death of his child from the time of the injury until he 
attained his majority. 

Does the section go further and include a right of 
the parent to maintain the action, after his child has 
attained majority, when the relation of parent and 
child is maintained between them, and the parent is 
receiving support or services from the child? It is to 
be observed that the new right of action is given for 
the death of the child, asa right of action existed at 
common law for an injury to the child for loss of ser- 
vices and incidental expenses, and is based on the idea 
of a pecuniary injury sustained by the loss of the 
child’s services or support. As section 371 givesa 
right of action to the administrator for the death of a 
person, wrongfully caused, the two sections are in pari 
materia, and must be construed together. ‘To do that 
they must be taken together and effect given to the 
purpose sought to be accomplished by them, if ascer- 
tainable, without doing violence to their language. It 
is plain that the language of section 34 is broad enough 
to include a recovery for the death of a child wrong- 
fully caused, whenever the relation of parent and child 
exists. The word “ child,’ though in many connec- 
tions it means a person of tender age, is not the equiv- 
alent of ‘‘ minor,’’ and is often applied to persons who 
have passed their majority, when dealing with the re- 
lation which involves parent and child. In statutes 
passed for the protection of children, the word 
“child”? means a person of tender years, without re- 
gard to parentage, while in statutes passed in respect 
to wills and intestacy, age has nothing to do with the 
question and parentage every thing. Emancipation 
from parental service or marriage may have the effect 
to destroy the relation of parent and child, but the 
child remainsa minor. In some of the statutes, like 
section 34, the words ‘‘ minor child ” are inserted so as 
to expressly limit the right to damages to the minority 
of the deceased, indicating that without such qualifi- 
cation or by the use of the word ‘‘cnild,”’ the right 
would not be dependent upon the minority of the 
child. In commenting upon a like statute, Ray, J., 
said that *‘the position occupied by the person should 
determine the question, rather than age alone.” Rail- 
road Co. v. Vining, 27 Ind. 519. As we are regarding 
our sections as in pari materia, the ianguage of Par- 
sons v. Railway Co., 94 Mo. 295, 18 not inappropriate. 
The court says: *‘ The first important Jifference to 0e 
noted, so far as the principle to govern in this vase is 
concerned, is that under those and similar statutes the 
right of action, when it inures to the benert of the 
parent for the death of a child, 1s not dependent upon 
the minority of the child. If the parent nas a right of 





action under those statutes, it might pe weil said that 
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such parent can recover for the value of the whole life 
ofthe child. Under our statutea right of action can 
only accrue to the father or mother of a minor child.” 
Asthe child, whenit reaches majority, has the dispo- 
salof its services, he may give them, in whole or in 
to his parents, and continue the relation of par- 
entand child. This principle is constantly recognized 
inother ways. No principle is better settled than that 
if the child, after majority, continues with the parents 
thefamily relation is presumed to continue, and the 
child cannot recover for services to the parent, unless 
there was au agreement therefor. By Lord Campbell’s 
Act an action is given “‘ for the benefit of the wife,Jhus- 
band, parent and child,” although brought in the 
name of the executor or administrator, yet the word 
“child” in this act has been held to mean an adult as 
wellas a minor son or daughter. Dalton v. Railway 
Co., 93 EB. C. L. 296; Franklin v. Railway Co.,3 Hurl. 
&N.211. As counsel say, is there not “just as much 
reason for holding that the word ‘child’ in this act 
means a ‘minor,’ as to so hold under section 34?" The 
reason assigned in either case would be that, as the 
parent had no right at common law to the services of 
the child after it had passed its majority, the Legisla- 
ture or Parliament could only have intended to give 
hima remedy for the loss of such services during the 
period of minority, had not death intervened. 

The statute of Pennsylvania makes a similar provi- 
sion in favor of the * husband, widow, children or 
parents of the deceased,’’ and it has been repeatedly 
held that the word “ child,’’ as employed in that stat- 
ute, includes adults as well as minors. Railroad Co. 
y. Adams, 55 Penn. St. 499; Railroad Co. v. Kirk, 90 
id. 15. But the case more directly in point, and which 
involved the consideration of sections of the Indiana 
statute almost identical with our own sections, and 
which presents an able and exhaustive argument upon 
the point of view now being investigated, is Mayhew 
v. Burns, 103 Ind. 328. Section 266 of the statute of [n- 
diana is identical with our own section 34, and section 
284 only Giffers in providing that the damages ‘* must 
inure to the exclusive benefit of the widow and chil- 
dren, if any, vr next of kin, to be distributed as per- 
sonal property of the deceased.’’ Their section limits 
the right of recovery to $10,000 and ours to $5,000. 
There the damages recovered are for the exclusive 
benefit of the designated parties, in the order named, 
and are to be distributed in the same manner as per- 
sonal property of the deceased, while ours include the 
creditor class, but without debts the direction is the 
thesame. The court says: ‘* By the common law the 
father had no right of action for lost services after the 
death of his child, and the effect of section 266 is to 
confer, to that extent, a new and independent right. 
Ip our view both the common law and the statutory 
damages may be recovered under that section, as they 
are defined in Pennsylvania Co. v. Lilly, 73 Ind. 252, 
and when recovered they belong to the parent in his 
own right and are not distributable under section 284. 
During the continuance of the relation of parent and 
child, the right of action isin the parent entitled to 
its service. This relation presumptively continues 
during the minority of the child. Railroad Co. v. 
Adams, 55 Penn. St. 499; Railroad Co. v. Kirk, 90 id. 
15; Railroad Co. v. Zebe, 33 id. 318. If the relation of 
parent and child continues after majority, the parent 
receiving support or service may nevertheless main- 
tain the action. In such case the reasonable expecta- 
tion of pecuniary advantage by the relation remaining 
may be taken into account, and damages given for the 
probable pecuniary loss occasioned. Dalton v. Rail- 


way Co., 93 BE. C. L. 296; Franklin v. Railway Co., 3 
Hurl. & N. 211; Railroad Co. v. Adams, supra. This 
view accords with the construction given similar stat- 
utes in England, and some of the States in this 


country, and does not expose the wrong-doer to the 
hazard of being twice sued for the same wrong.’’ 

The result of this decision, as applied to their seo- 
tion, is that where the wrongful act or omission occa- 
sions the death of an adult, or one not in the service 
of his parent, the right of action is exclusively under 
section 284, corresponding substantially to our section 

71, but if the wrongful act or omission occasions the 
death of an adult who is rendering service or support 
to his parent, then the right of action is not exclusively 
under section 284, but in addition thereto the parent 
receiving such service or support may nevertheless 
maintain an action under section 266, which is like our & 
section 34, and that too without exposing the wrong- 
doer to the hazard of being twice sued for the same 
wrong. ‘The court in that case considered these sec- 
tions in pari materia, and reached the conclusion that 
they were intended to accomplish the same end as the 
statutes of 9 and 10 Victoria, chapter 93, commonly 
known as ** Lord Campbell's Act.”” Our sections are 
susceptible of the same construction, and if they were 
intended to accomplish the same end, that case is an 
authority, able and strong, that a like result should 
follow. The objection reiterated, that such a con- 
struction would give a double reparation for the same 
injury, cannot possibly result! from such an interpre- 
tation. Under age and when the child is in the ser- 
vice of his parent, there is no right of action under 
section 371 for its death, but under section 34; and the 
damages recoverable are for the value of the child's 
services from the time of the iujury until he would 
have attained his majority, taken in connection with 
his prospects in life, less his support and maintenance. 
Pennsylvania Co. v. Lilly, supra. But when the rela- 
tion of parent and child continues after majority, the 
parent receiving support and service may maintain his 
action under section 34, notwithstanding the adminis- 
trator may prosecute his action under section 371, and 
the damages recoverable are the reasonable expecta- 
tions of pecuniary advantage or prospect of support 
from the continuance of the relation, if his life had 
been spared. The wrong-doer is only required to re- 
spond in such an amount of damages as the parent has 
sustained by deprivation of the child’s service or aup- 
port, which would never have constituted any part of 
the child’s accumulations, or formed any part of his 
estate, and consequently could not be included in any 
recovery by its administrator after its death. Nor is 
the claim based upon any legal obligation to render 
the parent’s support by any of the statutes. *‘* That 
construction,”’ said Mr. Justice Nelson, ‘‘has been .e- 
jected by every court before which the question has 
been presented.” Railroad Co. v. Burron, 5 Wall. 90. 
It is founded upon an instinctive affection that 
nature has implanted in the child for its parents, to 
serve or support them when for any causes relief or 
protection is needed, which justifies the expectation 
in them of a continuance of support or service from a 
child who has regularly devoted his earnings, in whuie 
or in part, for their use and benefit, and the loss of 
which is @ pecuniary injury. 

Can it be said when the child, although of mature 
age, recognizes the filial duty of caring for his parents, 
who are perhaps aged and infirm, or without the 
means to provide for the necessaries of life, and sus- 
tain the family relation by service or support regu- 
larly furnished, that they have not suffered a pecuni- 
ary loss by his wrongful death, and that the wrong- 
doer ought not to compensate them for the rea- 
sonable expectation of support destroyed? Years be- 
fore section 34 was enacted, our statute imposed the 
legal obligation upon adult children to support their 
infirm and indigent parents (Hill’s Code, § 2875), and 
like statutes in other States have been regarded as of 
important consequence iu the consideration of the 
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subject. Chicago v. Keefe, 114 Ill. 222; Railroad Co. 
v. Wilson, 12 Col. 21. To my mind there can be no 
doubt, though the damages came through the estate of 
the deceased, that sections 34 and 371,when considered 
together, are based substantially upon the same prin- 
ciples, and were designed to serve the same end, as 
statutes modelled upon Lord Campbell's Act. In both 
anew right of action is given, and the results practi- 
cally take the same direction in conferring benefits not 
before enjoyed. It matters not that the damages ac- 
crued to the estate, and become assets; the direction 
given them by law serves substantially the same pur- 
pose and ends of justice. As Mr. Justice Nelson ob- 
served, such statutes seemed ‘‘to have been enacted 
upon the idea, as a general fact, that the assets would 
take the direction given them by law.”’ ‘‘ Hence,’’ he 
says (as we know many of the statutes do provide) that 
‘the amount recovered is to be distributed to the wife 
and next of kin in the proportion provided for in the 
distribution of personal property left by a person dy- 
ing intestate.” Railroad Co. v. Barron, supra. It 
results then though a child may be of full age, if the 
family relation existed in fact,-and the parent had a 
reasonable expectation of pecuniary advantage from 
the relation remaining, an action can be maintained 
by such parent, under section 34, for the death of his 
child, wrongfully caused, notwithstanding an action 
may be maintained by the administrator under section 
371 for the benefit of his estate. While therefore the 
court erred in overruling the demurrer to the defense 
set up, and rendering judgment for the defendant on 
the ground that such a recovery by the administrator 
would be a bar to such action, yet the judgment must 
stand if the complaint is insufficient. After majority 
the foundation of the action is the existence in fact of 
the family relation of parent and child. It is the rea- 
sonable expectation of pecuniary advantage froma 
person bearing the family relation of child to a parent, 
and the destruction of that expectation by the death 
of such person, wrongfully caused, that is the ground 
ofthe action. In Railroad Co. v. Adams, supra, the 
deceased, though over age, was unmarried and had al- 
ways lived with his parents, and labored for them. 
His earnings were devoted to their use, and his inten- 
tion to continue to aid in their support while they 
lived was evidenced by repeated declarations as well 
asacts. In such acase “ the parents have a right to 
expect a continuance of support from a son remaining 
in the family, and who has for years contributed to 
it.” Referring to the words “ parents” and “ chil- 
dren’’ in the section, the court says that they were 
“used with the intention to indicate the family rela- 
tion in point of fact, as the foundation of the right of 
action. * * * Underage the law presumes the re- 
lation to exist, * * * but over age the relation 
must be shown to existin point of fact.” And after 
referring to the English cases of Dalton v. Railway 
Co., 93 E. C. L. 266, and Franklin v. Railway Co., 3 
Hurl. & N. 211, the court further says: ‘* We may re- 
peat that the rule of these cases is that, if there be a 
reasonable expectation of pecuniary advantage, the 
destruction of such expectation by negligence, occa- 
sioning the death of the party from whom it arose, 
will sustain the action. Thisis the settled rule in Eng- 
land for the right of recovery where the family rela- 
tion exists in fact but not in law, so far as mainte- 
nance and support are concerned.”” In Railroad Co. 
v. Kirk, 90 Penn. St. 17, the deceased was twenty- 
eight years of age, had been away from home at inter- 
vals after he had attained his majority,and had been 
in business on his own account, but he had returned 
to his father’s house, and for some months had been 
rendering service in his father's business without 
compensation. Upon these facts the jury were in- 





——— 


rental and filial relation was subsisting, and that there 
were reasonable grounds to believe that it would con- 
tinue to subsist, between the plaintiffs and their dg. 
ceased son, they could find only nominal damages, 
Woodward, J., said: ‘‘The words ‘parents’ and 
‘children ’ are used to indicate the family relation jn 
point of fact, as the foundation of the right of action.” 
Soin Jron Co. v. Rupp, 100 Peun. St. 98, the deceased 
was over nineteen years of age, had been married six 
months, was keeping house and living about eight 
miles distant from his parents, who had given him 
furniture for his housekeeping, and received none of 
his earnings, etc., and it was held that the father had 
no right of action, Trunkey, J., saying that it bad uni- 
formly been held that * the family relation in point of 
fact’ must exist “as the foundation of the right of 
action.” It is essential then if the child be of full age 
that the family relation exist in fact, and that the par- 
ents had a reasonable expectation of pecuniary advan- 
tage from him to maintain the action. This being so, 
as the foundation of the right of action, the facts 
showing the existence of the family relation and the 
pecuniary injury sustained by the death must be al- 
leged. While the word “family” usually imports a 
a housebold, including parents, children and servants, 
it is notalways necessary to sustain the family rela- 
tion between parents and children, that they should 
havea residence together. It is the assumption of the 
duties that belong to the relation of parent and child 
that determines such family relation as existing in 
fact, and fixes their social status after maturity. 
Whether the child, after maturity or marriage, re- 
mains at the house of its parents, or takes them to his 
home, or furnishes them with a home, can make no 
difference. It is his recognition of the obligation to 
support them, and its performance, that determine 
their social status—that the relation of parent and 
child exists in fact—and furnishes the reasonable ex- 
pectation of pecuniary advantage from its continu- 
ance upon his life, and of its extinction upon his 
death. While the facts alleged might be made more 
definite, yet taking them as true we think they are 
sufficient to show a reasonable expectation in the 
plaintiff of pecuniary advantage, and that that pecu- 
niary advantage is owing to the relation subsisting be- 
tween the plaintiff and her son, which was destroyed 
by his death, wrongly caused by the defendant. It re- 
sults that the judgment must be reversed and the 
cause remanded for trial. 


BEAN, J., did not sit in this case. 


ON REHEARING. 
(November 9, 1891.) 


The opinion upon which the judgment is founded 
proceeds mainly upon the theory that section 371, 
Hill’s Code, giving a right of action for the death of a 
person caused by the wrongful act or omission of an- 
other, and section 34, id., giving a right of action to 
the parent for the death of his child, are to be con- 
strued in pari materia, and so considered that they 
were intended to accomplish the same end us statutes 
commonly known as ‘“‘ Lord Campbell’s Act.” While 
it is admitted that section 34, in giving a right of ac- 
tion to the parent for the death of his child, conferred 
to that extent a new and independent right of action, 
it is suggested that the object was only to obviate the 
defect or injustice of the common law, which deprived 
him of any remedy forthe lost services of his child 
when death resulted, and consequently his right of 
action was confined tothe minority of the child; that 
it was in this view that the word “ child "’ was used in 
section 34, supra, and not in the broader sense, which 
results from construing the two sections in pari ma- 


structed positively that unless they found that the pa- | teria in the particulars mentioned, and to accomplish 
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the objects already stated. In consideration of the 
fact that the case was of necessity argued before and 
decided by two members of the court, it is enough to 
gay, Without further remark or explanation, that they 
are not now fully agreed that the result reached by 
the opinion and the judgment rendered upon it is cor- 
rect, and as a consequence that such opinion and 
judgment must be held for naught, and the judgment 
of the lover court be affirmed. 





MUNICIPAL CORPORATIONS—ORDINANCES 
—PREVENTING NUISANCES. 


COLORADO COURT OF APPEALS, OCT. 26, 1891 





MAy Vv. PEOPLE. 


Amunicipal ordinance which prohibits the storing of hides 
within the city without permission from the city council, 
and provides that such permit shall not be construed into 
alicense to cause a nuisance, is not authorized by the 
General Statutes of Colorado, section 3312, subdivisions 
45 and 53, which confer on municipalities authority to de- 
clare what shall be a nuisance, and to abate the same, 
andto prohibit any offensive or unwholesome business 
within the corporation. 


Caldwell Yeaman, for plaintiff in error. 
Jesse G. Northcultt, for the people. 


Ricumonp, P. J. This was a prosecution originally 
instituted before a police magistrate in the city of 
Trinidad, to recover from Jacob May, plaintiff in 
error, a penalty for the violation of a regulation or or- 
dinance. The case was tried and a penalty of $20 fine 
imposed. Thereafter an appeal was taken to the 
County Court of Las Animas county, where it was 
tried upon an agreed state of facts as follows: ‘‘That 
the defendant did, at the time and in the manner and 
form as alleged in the complaint filed herein, keep and 
store green and dry hides and pelts in large quantities 
within the corporate limits of the city of Trinidad, 
without permission from the city council of said city 
so todo. That the storing of green hides and pelts is 
the character of business which may or may not bea 
nuisance, according to the surrounding circumstances. 
That section 11 of an ordinance concerning nuisances 
reads as follows: ‘‘Sec. 11. Any person who shall kill 
or dress any cattle, calves, sheep or swine, or shall 
steam or render any lard or tallow, or store any green 
or dry hides or pelts within the city, without permis- 
sion from the city council,shall upon conviction be fined 
ina sum not less than $10 nor more than $50 for each 
offense, and such permit shall not be construed into a 
license to emit, cause or be the author of any nuisance 
in any case whatever.’ That the storing of green and 
dry hides is a business which in its character is easily 
susceptible of becoming offensive and nauseous.” 
Upon this agreed state of facts the County Court ad- 
judged the plaintiff in error guilty, assessed a fine of 
$10 and costs, and committed him to the county jail 
until paid. To reverse this judgment the writ of error 
is prosecuted. 

There being no dispute as to the facts, the only 
question presented by the record is whether this regu- 
lation or ordinance is valid. It is trne plaintiff in error 
insists in his argument that the proceedings before the 
police magistrate were irregular, but the record fails 
to disclose the fact that he insisted upon this in the 
County Court. Therefore it will not be considered. 


The contention of plaintiff in error is that the ordi- 
nance referred to is in violation of the Federal Consti- 
tution and of article 2 of the State Constitution, and 
that it is invalid because it is unreasonable, partial, op- 
pressive and unfair, and tends to confer upon the city 
council power to create a monopoly. 


An analysis of 


this ordinance becomes necessary to the determination 

of the question presented. Under the General Stat- 

utes of this State (section 3312, page 970) the following 
authority is conferred upon municipalities (subdivis- 

ion 45): ‘To declare what shall be a nuisance and to 

abate the same and to impose fines upon parties who 

may create, continue or suffer nuisances to exist” 

(subdivision 53), ‘‘to prohibit any offensive or une 
wholesome business to be established within, or within 

one mile of, the limits of the corporation.’”’ This ordi- 
nance dves not purport to declare the storing of hides 
and pelts within the city limits a nuisance, but does 
assume that the city council may prohibit by declining 
to grant permission, or may grant permission, as their 
inclination may prompt. They may go so far as to say 
that one individual may exercise the privilege, and 
that another equally respectable shall not. True, it is 
admitted in the stipulation that such business may be- 
come a nuisance, so also may many other vocations 
and trades, but yet they are nota nuisance per se. A 
livery stable, a slaughter-house, a butcher-shop, a 
boarding-house, an hotel, chemical works, refinery and 
smelter, a sugar refinery, a railroad, enterprises re- 
quiring large smoke-stacks, a private barn where a 
number of horses are kept and cared for, a theater for 
the resort of all classes, a blacksmith shop, a foundry, 
all such may become a nuisance, and are as eusily sus- 
ceptible of becoming a nuisance as it is admitted that 
of storing hides and pelts could be. Taking this view 
then of the ordinance, I can reach no other conclusion 
than that it does not come within the authority con- 
ferred by the General Laws upon a municipality, and 
that it is discriminating. It is true that it may be said 
the city council might not discriminate in favor of one 
against another, but that they have reserved to them- 
selves the power so to do cannot be denied, and also 
that they have reserved the right to determine when, 
where and by whom such an enterprise may be con- 
ducted cannot be disputed. That it may become a 
nuisance cannot contribute to the support of plaintiff 
in error’s contention, for certain it is that if it be a 
fact that the storing of hides and pelts within the city 
limits of acity is a nuisance, it conclusively follows 
that the city cannot, by its permission, allow a nuis- 
ance to exist within its limits. A license, an ordi- 
nance, a regulation, or a resolution permitting the ex- 
istence of a nuisance within the limits of a corporate 
town or city would be held invalid. The language of 
the ordinance supports this assertion, for it declares 
that ‘‘ such permit shall not be construed into a license 
to emit, cause or be the author of any nuisance in any 
case whatever.” If the storing of hides and pelts be 
not a nuisance, then the ordinance has no application, 
and is not within the authority conferred by the Gen- 
eral Laws, and aims to suppress a lawful vocation. 
Ordinances must apply to all alike. 

In Tugman v. City of Chicago, 78 Ill. 405, this doc- 
trine is announced: ‘‘ Where power is conferred 
upon the legislative department of a municipal corpo- 
ration to enact by-laws and ordinances for the better 
government of the inhabitants of a municipality, the 
body intrusted with that power, in its exercise, can- 
not enact ordinances that are unreasonable, oppressive 
or such as will create a monopoly. An ordinance 
therefore which would make the act done by one pe- 
nal, and impose no penalty for the same act done, un- 
der like circumstances, upon another, could not be 
sanctioned or sustained, because it would be unjust 
and unreasonable.’”’ City of Chicago v. Rumpff, 45 Ill. 
90. This doctrine has been followed by the Supreme 
Court of Illinois, also by the present Appellate Court 
of that State. In the case of Village of Braceville v. 
Doherty, 30 Il. App. 645, involving the construction of 
a similar ordinance or regulation, the court, in deliv- 





ering the opinion, quotes at considerable length from 
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Dillon on Municipal Corporations in support of the 
theory herein advanced. Itsays: ‘Such ordinances 
must be reasonable and not oppressive or repugnant 
to fundamental rights, or courts will declare them 
void. Ordinances must be impartial, fair and general. 
It would be unreasonable and unjust to make, under 
similar circumstances, an act done by one person penal 
and if done by another not so. Ordinances which 
have this effect cannot be sustained. Special and un- 
warranted discrimination, or unjust or oppressive in- 
terference in particular cases, is not to be allowed. 
The powers vested in municipal corporations should, 
so far as practicable, be exercised by ordinances gen- 
eral in their nature and impartial in their operation.” 
The prosperity alike of the community and of the in- 
dividual is largely promoted by leaving every man free 
to occupy himself in such business and in such place 
as the demands of patronage and his own particular 
means and gualifications indicate. ‘‘ Municipal ordi- 
nances are passed by a body that represents the whole 
community, and for the purpose of regulating matters 
which affect the general welfare, and their provisions 
should, so far as practicable, affect each member of the 
community alike. Ordinances should neither favor 
nor discriminate against any person or class of per- 
sons, or any particular portion of the municipal terri- 
tory. Their burdens and their benefits should rest 
equally upon all. Laws of a municipality, like the 
laws of a State, should be uniform and of a general 
operation within the corporate limits, and any unnec- 
sary, distinct discrimination between persons, classes 
or locations will invalidate them.” Horr & B. Mun. 
Ord., § 135; Town of Luke View v. Letz, 44 Ill. 82. 
“The common business and callings of life, the or- 
dinary trades and pursuits, which are innocuous in 
themselves, have been followed in all communities 
from time immemorial, and must therefore be free in 
this country to all alike upon the same conditions. 
The right to pursue them without let or hindrance, 
except that which is applied to all persons of the same 
age, sex and condition, isa distinguishing privilege of 
citizens of the United States, and an essential element 
of that freedom which they claim as their birthright.” 
The above is the language of Justice Field in the case 
of Butchers’ Union Slaughter-house Co. v.Crescent City 
Live Stock Landing Co., 111 U.S. 757, and with the doc- 
trine therein expressed I agree, and if it be correct 
then this ordinance is absolutely invalid. If the city 
council can say that certain individuals may pursue a 
certain vocation, and that other individuals of the 
same class, of equal repute and citizens of that com- 
munity, shall not, then the one great principle con- 
ferred upon the citizens of the United States, to-wit, 
the right to pursue any lawful business or vocation in 
any manuer not inconsistent with the equal rights of 
others, which may increase their prosperity or develop 
their faculties, so as to give them the highest enjoy- 
ment, is disallowed. Inre Jacobs, 98N. Y. 98. Meas- 
ures of this kind are dangerous even to their promot- 
ers. If the power to grant exists, the power to take 
away may also exist, and an enterprise involving the 
all of an individual may suddenly be prohibited by a 
municipal council. The reasons for doing so need not 
be given. Caprice, interest, personal or political, may 
be the grounds upon which such legislation can be 
founded, and he who is indulged to-day may be the 
sufferer to-morrow. These deductions from the face 
of the ordinance as to its necessary tendency are sup- 
ported by its language, and therefore [am not obliged 
to reason from the probable to the actual, and pasa 
upon the validity of the ordinance complained of, as 
tried merely by the principles which their terms af- 
ford of unequal and unjust discrimination in its ad- 
ministration. The case at bar presents the ordinance 


in actual operation, and the facts agreed upon estab- 


lish an administration so exclusively against one per. 
son and in favor of another as to warrant and require 
the conclusion that, whatever might have been the ip. 
tent of the ordinance, it is one applied, or can be, so 
unequally and oppressively as to amouut to a practi. 
cal denial of that equal protection of the law which ig 
secured to every citizen of theland. 1cannot escape 
she conclusion that this ordinance is invalid, and that 
the judgment of the court below must be reversed, 
with directions for further proceedings in conformity 
with this opinion. 


—_—.——___ 


MASTER AND SERVANT—CONTRACT OP 
HIRING—BREACH—DAMAGES. 


ILLINOIS SUPREME COURT, OCT. 31, 1891. 


Mr. Hope CEMETERY ASS’N Vv. WEIDENMAN. 

Where a servant, after being discharged, sues for breach of 
the contract of hiring before the termination of the 
period covered thereby, he can recover damages up to, 
but not after, the time of the trial. 


G. W. & J. T. Kretzinger, for appellant. 
Robert Hervey and Bryan & Hatch, for appellee. 


Per CurraAM. This action was brought on a written 
agreement, by which the defendant appointed the 
plaintiff landscape gardeuer, engineer and superintend- 
ent of its grounds for the term of five years, ata salary of 
$3,500 a year, to be paid in montbly installments. The 
term commenced October 1, 1885, and the plaintiff's 
salary was paid to May 1, 1886. Onthe 15th of June, 
1886, the defendant discharged the plaintiff, as it 
claimed it had a right to do under the contract. The 
plaintiff denied the right to thus terminate the con- 
tract, and October 22, 1886, brought this action, filing 
the consolidated common counte only. On the 12th of 
March, 1888, the plaintiff, by leave of court, amended 
his declaration by filing a special count founded upon 
a breach of the contract. This count sets out the terms 
and conditions of the contract, and alleges that the 
plaintiff had performed and fulfilled on his part, ete., 
as landscape gardener, engineer and superintendent of 
the defendant’s cemetery grounds, etc., as required by 
the defendant, and the terms and conditions of his 
agreement, ‘‘and has always been ready and willing to 
perform ard complete all and singularthe services in 
said agreement by him to be performed.”’ Yet the de- 
fendant, contriviug, etc., did not and would not per- 
form such agreement, but has hitherto wholly refused 
and neglected so to do, and disregarding its agree- 
ment, would not permit or suffer the plaintiff to pro- 
ceed to complete said work and service by him to be 
rendered, and prevented him from so doing, and then 
and there wrongfully discharged the plaintiff from 
further performance and completion of said agree- 
ment, ete., ‘‘ whereby said plaintiff bath lost and been 
deprived of the profits and advantages which he other- 
wise might and would have derived and acquired from 
the completion of said work, labor and service,” etc. 
By this count plaintiff elected to treat the defendant's 
act asa repudiation of the contract, and sought to re- 
cover once for all his damages for being wrongfully 
prevented from performance. Itis not sought to re- 
cover wages under the contract, but damages for being 
wrongfully prevented from earnimg the same under 
the contract. 

(Omitting a question of pleading. ] 

It is next insisted that the trial court did not adopt 
the proper measure of damages, and therefore the 
damages awarded are excessive. These questions are 
directly raised by the propositions of law asked to be 
held, and refused by the court. We are of opinion 
that the court erred in fixing the measure of damages. 
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It refused to hold that no recovery could be had in 
this action for damages accruing subsequent to the 
day of trial, but held that the plaintiff was entitled to 
recover wages from the Ist of May to the 15th of June 
for services rendered during that period at the con- 
tract price; and from the latter date, being the date 
of his discharge, to the date of the trial, the measure 
of damages for breach of the contract was the contract 
price, less $700 earned by the plaintiff; and that the 
measure of damages for the unexpired term subse- 
quent to the trial was the contract price, less a dis- 
count of six per cent per annum from the trial to the 
expiration of the term of service. In this action the 
plaintiff sued for a present breach of the contract, and 
seeks to recover not forany one or more of the install- 
ments due or to become due, but once for all, the 
damages he has sustained by the breach of the con- 
tract by the defendant. 

Instead therefore of alleging as a breach the non- 
payment of installments, the breach averred is the 
prevention of plaintiff from performance on his 
part, whereby he isdeprived of profits and gains he 
would have realized from the completion of the agree- 
ment. The special count is in all substantial particu- 
lars taken from Chitty. 2 Chit. Pl. 325-3827. As held 
by this court-in Hamlin v. Race, 78 Ill. 422, if the 
plaintiff sought the enforcement of the contract he 
would be required to proceed in accordance with its 
terms—that is, he must allege that the installments are 
due and unpaid—and could not recover for any in- 
stallment before due by the terms of the contract. It 
isclear however that plaintiff did not seek to keep the 
contract alive and proceed under it. 

The averment that the plaintiff has always been 
ready and willing to perform was not intended to and 
does not show that the plaintiff was seeking to keep 
the contract obligatory on him after suit brought. Its 
purpose was accomplished in showing that the plaintiff 
was guilty of no default at the time of bringing this ac- 
tion. If after judgment rendered in this action, the 
defendant should demand performance of the unex- 
pired term, the plaintiff would not be obliged to per- 
form, the recovery being forthe present damages oc- 
casioned by breach of the contract by defendant. In 
such cases the averment of readiness and willingness 
to perform is not an issuable averment. 2 Saund. Pl. 
& Ev., pt. 1, p. 351; Wilkinson v. Gaston, 9 Q. B. 137. 
Wood, in his work on Master and Servant, in the sec- 
tion before cited, says: ‘* When a servant is discharged 
without sufficient legal excuse, before the expiration of 
his term, he has his choice of two remedies: He may 
elect to treat the contract as rescinded, and at once 
bring an action for the value of the services rendered ; 
or he may sue for a breach of the contract, and recover 
his probable damages for the breach; or he may, in 
some cases, wait until the term is ended, and sue for 
the actual damages he sustained, which can in no 
case exceed the wages provided forin the contract for 
the entire term.’”’ As we have seen, this court has 
held that the contract may be kept in force, and in- 
stallments recovered as they severally fall due (Ham- 
lin v. Race, supra), but that is unimportant here. 
Upon notice of his discharge the plaintiff had the right 
to immediately bring action fora breach of the con- 
tract, or he might have waited until the expiration of 
the term ofemployment. It he sued before the ter- 
mination of the contract, and the action was not tried 
until after the period of service stipulated for had ex- 
pired, the plaintiff would be entitled to recover for the 
whole time, less payments made, and such sums as he 
had or might by reasonable diligence have earned sub- 
sequent to the breach. Suth. Dam. 433, and authori- 
ties cited; Fuller v. Little, 61 Ill. 22; Howard v. Daly, 
61 N. Y. 362; School Directors v. Crews, 23 Ill. App. 
369. But the plaintiff not only brought his action be- 





fore the expiration of the contract by its terms, but 
also had trial before thattime. The measure of dam- 
ages in that case is not so easily determined, nor are 
the authorities uniform. There is no difficulty in de- 
termining the elements of damage, but for what time 
they should be recovered. By the English rule, as it 
would seem, he might recover for any loss during the 
entire unexpired term of employment, while by the 
rule adopted in many of the American States the re- 
covery is limited to damages sustained to the time of 
the trial. Fowler v. Armour, 24 Ala. 194; McDaniel v. 
Parks, 19 Ark. 671; Rogers v. Parham, 8 Ga. 190; Gor- 
don v. Brewster, 7 Wis. 355; Sutherland v. Wyer, 67 Me. 
64; Wright v. Falkner, 37 Ala. 274; Prichard v. Martin, 
27 Miss. 305; Alfaro v. Davidson, 40 N. Y. Super. Ct. 
87; Machine Co. v. Brighton, 44 Iowa, 159; Lewis v. 
Insurance Co., 61 Mo. 534. In Wood’s Mayne on Dam- 
ages, page 197, it is said: ‘‘ When the service is to be 
commenced at a future day, and before the arrival of 
that day the employer positively renounces the cove- 
nant, even without doing any thing to incapacitate 
himself from performing at the appointed day, the ser- 
vant may sue at once, and the jury, in assessing the 
damages, would be justified in looking at all that had 
happened, or was likely to happen, to increase or miti- 
gate the loss of the plaintiff, down to the day of trial; ” 
citing Hochster v. De La Tour, 2 El. & Bl. 678; Church 
Ward v. Queen, L. R., 1 Q. B. 204-208; Frost v. Knight, 
L. R., 7 Exch. 111; 41 L. J. Exch. 78. The same author, 
in his work on Master and Servant, page 250, after 
stating the rule laid down by Smith in his work on 
Master and Servant on this subject,says that he (Smith) 
goes on to state that in such action the servant *‘ may 
not only recover for wages actually earned, but also 
for his probable loss for being unable to secure other 
equally profitable employment, even to the extent of 
the entire period covered by the contract.’”’ Mr. 
Wood however adds: ‘‘And there is no question but 
that is the rule in England, but I am aware of no case 
in this country in which a similar rule has been 
adopted; but on the contrary, the drift of American 
decision is opposed to any such rule of recovery, and 
limits the judgment to the actual loss at the day of 
trial.” 

In view of the fact that the servant may die or be- 
come incapable of performing before the expiration of 
the term of his employment, the uncertainty of the 
wages or emoluments he may be enabled to earn in the 
future, we are disposed to follow the rule that the 
plaintiff shall be limited to his actual loss at the time 
of the trial. It must necessarily be that the actual loss 
of the plaintiff between the trial and the expiration of 
the term cannot be definitely determined, and any 
amount allowed must, from the very nature of things, 
be largely speculative. By the adoption of the rule 
limiting recovery to the day of trial all difficulty would 
be avoided in the assessment of his damages. There is 
no hardship in this, for as we have seen, if he desires 
80 to do, he may lie by until the expiration of the term. 
It isclear that the servant wrongfully discharged is 
not entitled, as a matter of law, to recover the full 
amount of the contract price, even after the expira- 
tion of the term, if he has earned other wages, or re- 
ceived other compensation for his time and labor, af- 
ter the breach of the contract. All such sums as he 
has earned or might by reasonable diligence have 
earned must be deducted, and if he has earned 
more than the price agreed to be paid, his re- 
covery would be limited to nominal damages merely. 
It is apparent that it is impossible to tell whether 
from the day of trial to the expiration of the term he 
will earn more or less than the contract price. The 
plaintiff can recover only his actual loss. It is how- 
ever insisted by appellant that recovery should be had 
only to the time of suit brought, and the case of Ham- 
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lin v. Race, supra, is referred to as supporting this con- 
teution. As we have seen, the suit was there brought 
for the recovery of installments of wages, keeping the 
contract in force; and it was held that no recovery 
could be had foran installment not due at the com- 
mencement of the action. Wethere said: ‘‘ Had ap- 
pellee, when discharged, terminated the agreement, 
and sued on the breach of the contract, it may be that 
a different rule [from the one there announced] might 
have prevailed.” Thecase there being considered is 
clearly distinguished from the one at bar. There the 
recovery was not sought for a breach of the contract, 
but for the recovery of wages fixed by the contract 
aod under the contract; and it was properly held that 
as the plaintiff sought to recover under the contract, 
he was limited to the recovery of wages due at the 
time suit was brought. 

We are of opinion that the wages earned were recov- 
erable under the indebitatis assumpsit count. The 
court however erred in allowing recovery for dam- 
ages accruing after the trial and before the expiration 
of the term. Thedamages should have been limited 
to recovery for the wages earned and for the loss of 
the plaintiff by reason of the breach from the date 
thereof to the trial. It will be observed that we have 
carefully refrained from expressing any opinion in re- 
spect of the right of the defendant to discharge the 
plaintiff and to terminate hisemployment. No propo- 
sitions were asked to be held by the court which, in 
our judgment, properly present that matter for our 
consideration. . 

For the error of the court before indicated the judg- 
ments of the appellate and trial court are reversed, 
and the cause remanded to the Superior Court for re- 
trial. 

Reversed and remanded. 





ASSIGNMENT FOR CREDITORS — VALIDITY 
—BLANK AS TO GRANTEE. 


OREGON SUPREME COURT, NOV. 2, 1891. 


CRIBBEN V. DEAL. 


A deed of general assignment was valid where a third person 
after it was signed and sealed in pursuance of a parol au- 
thority, filled in the name of the grantee, and delivered 
the deed to him. 


W. M. Gregory, for appellants. 
Killin, Starr & Thomas, for respondents. 


Lorp, J. This isa suit in equity, brought by the 
plaintiffs, to have a deed of general assignment set 
aside and declared void, and to have the attached 
property applied in payment of their judgment. The 
single proposition of law involved is whether, in a deed 
of general assignment, the name of the grantee could 
be inserted in the blank after the deed has been sigued, 
sealed and acknowledged, but before delivery, by some 
one authorized by the grantors to insert it, upon parol 
authority. For the purposes of this case the facts are 
these: That the deed of assignment was made on the 
17th day of November, 1888, by C. E. Deal, J. C. 
O’ Reilly and J. W. Brockett, partners, doing business 
under the firm name of Deal, O’Reilly & Co., to 
Thomas Connell, for the benefit of creditors; that it 
was in all things completed and signed and sealed and 
acknowledged, except that a blank was left for the 
name of the grantee; that F. A. E. Starr was author- 
ized to insert as the name of such grantee any person 
satisfactory to himself and the members of such firm; 
that on the following day Starr, with the consent of 
the members of such firm, inserted the name of 
Thomas Connell as assiguee in such deed, and the deed 
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was delivered to Thomas Connell, and on the next day 
was recorded. Upon this state of facts the contention 
is that such deed is void because the name of Thomas 
Connell was not inserted when the deed was signed 
and sealed. It is said in Shepherd's Touchstone, page 
54, that ‘‘every deed well made must be written—i. ¢,, 
the agreement must al] be written—before the sealing 
and delivery of it; for if a man seal and deliver ay 
empty piece of paper or parchment, albeit he do there. 
withal give commandment that an obligation or other 
matter shall be written in it, and this be done accord. 
ingly, yet this is no good deed.” This is founded upon 
that ancient and technical-rule of the common law 
that the authority to make a deed, or to alter or fill a 
blank in some substantial part of it, cannot be verbally 
conferred, but must be created by an instrument of 
equal dignity. As the deed was under seal, to alter or 
complete it by the insertion of the name of the grantee 
required the authority to be under seal. So firmly 
rooted was this principle that it mattered not with 
what solemnities a deed may have been signed and 
sealed, unless the grantee’s name was inserted, and 
delivery was made to bim, or some one legally author- 
ized under seal, it was a nullity. It imposed no liabil- 
ity on the party making it, nor conferred any rights 
upon the party receiving it; it was in fact no deed. 
Hence it keld that parol authority to fill a blank 
with the name of a grantee could not be conferred 
without vjolating established principles of law and 
rendering the deed void. This doctrine still prevailsin 
England. It is true that in thecase of Texira v. Evans, 
cited in Master v. Miller, 1 Anstr. 225, Lord Mansfield 
held otherwise, but this was in effect overruled in 
Hibblewhite v. McMorine, 6 Mees. & W. 200, on the 
ground that an authority to execute a sealed instru- 
ment could not be given by parol, but must be given 
by deed, although this latter case seems more or less 
trenched upon by the decision in Eagleton v. (utter- 
idge, 11 Mees. & W. 465, and by Davidson v. Cooper, id. 
778, and in West v. Steward, 14id. 47. But the rule has 
never been universally accepted in this country, and 
however the holding of some courts may be, still the 
better opinion and the prevailing current of authority 
is that when a deed is regularly executed in other re- 
spects, with a blank left therein for the name of the 
grantee, parol authority is sufficient to authorize the 
insertion of the name of such grantee, and that, when 
so filled out and delivered, it is a valid deed. It is 
true that Chief Justice Marshall, in U.S. v. Nelson, 2 
Brock. 74, felt bound to follow the ancient rule, but 
his opinion clearly indicates that he felt that the au- 
thority to fill a blank in an instrument under seal 
should be held to be vulid. He says: ‘‘The case of 
Speake v. U. S., 9 Cranch, 28, in determining that parol 
evidence of such assent may be received, undoubtedly 
goes far toward deciding it, and it is probable that the 
same court may completely abolish the distinction in 
this particular between sealed and unsealed instru- 
ments.” Again: ‘If this question depended on those 
moral rules of action which in the ordinary course of 
things are applied by courts to human transactions, 
there would not be much difficulty in saying that this 
paper ought to have the effect which the parties at the 
time of its execution intended it should have.’’ And 
he concludes with this statement: “I say with much 
doubt, and with a strong belief that this judgment will 
be reversed, that the law on the verdict is, in my opin- 
ion, with the defendants.’ The rule was purely tech- 
nical, and the outgrowth of a state of affairs and con- 
dition of the law which does not now exist. The rea- 
son of the law is the life of it, and when the reason 
fails the law itself should fail. 
At the present day the distinction between sealed 
and unsealed instruments is fast disappearing, and the 
courts are gradually doing away withthem. As Judge 
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ld said: “ Butit [the rule] seems to be rather 
technical than substantial, and to found itself either 
on the policy of the stamp duties, or the superior 
force and sacredness of contracts by deed, both of 
which have little importance in this country; and the 

wailing current of American authority and the 
practical instincts and business experience and sense 
of our people, are undoubtedly otherwise.” Redf. 
Railr.124. In Drury v. Foster, 2 Wall. 24, the court 
says: “Although it was at one time doubted whether 
parolauthority was adequate to authorize an altera- 
tion or addition to a sealed instrument, the better 
opinion of this day is that the power is sufficient.” 
Again, in Allen v. Withrow, 110 U. S. 119, the court 
says: “It may be, and probably is, the Jaw in Iowa, as 
in several States, that the grantors in a deed convey- 
ing real property, signed and acknowledged, with a 
blank for the name of a grantee, may authorize an- 
other party by parol to fill up the blank.’’ ‘ But,’* he 
continues, “ there are two conditions essential to make 
adeed thus executed in blank operate as a conveyance 
of the property described in it: The blank must be 
filled by the party authorized to fill it, and this must 
be done before or at the time of the delivery of the 
deed to the grantee named.”’ In thecase at bar these 
conditions were fulfilled. 

In Inhabitants of South Berwick v. Huntress, 53 Me. 
§9, the court beld that a party executing a deed, bond 
or other instrument, and delivering the same to an- 
other as his deed, knowing there are blanks in it to be 
filled necessary to make it a perfect instrument, must 
be considered as agreeing that the blanks may thus be 
filled after he has executed it. In delivering the opin- 
ion of the court, Kent, J., said: ‘“‘ The rule invoked is 
purely technical. Practically there is no real distine- 
tion in this matter between bonds and simple con- 
tracts. There is no more danger of fraud or injury or 
wrong in allowing insertions in a bond than there is in 
allowing them ina promissory note or bill of exchange, 
and in neither can unauthorized alterations be made 
with impunity. Considering that the assumed differ- 
ence restson a mere technica: rule of the common law, 
we do not think that the rule should be extended be- 
yond its necessary limits, viz., that a sealed instrument 
cannot be executed by another, so as its distinguish- 
ing characteristic as a sealed instrument isin question, 
unless by an authority under seal.’’ Likewise in 
Bridgeport Bank v. New York, ete., R. Co., 30 Conn. 
274, Ellsworth, J., said: **‘ Nor can any reason be as- 
signed, which is founded in good sense, and is not en- 
tirely technical, why a blank in an instrument under 
seal may not be filled up by the party receiving it, af- 
terit is executed, as well as any other contract in 
writing, where the parties have so agreed at the time. 
In either case the contract, when the blank has been 
filled, expresses the exact agreement of the parties, 
and nothing but an extreme technical view, derived 
from the ancient law of England, can justify the mak- 
ing of any distinction between them.’ It is to be no- 
ticed that both of these adjudications were by courts 
of States where seals were not abolished. In Burnside 
v. Wayman, 49 Mo. 357, where the name of the grantee 
in a trust-deed was left in blank, Wagner, J., said: 
“It is contended that no recovery could be had or re- 
lief granted on the first count, because no grantee was 
named in the deed of trust, and that in consequence 
thereof the instrument was void, and no title con- 
veyed; but we think otherwise. Whatever may have 
been determined in some of the old books, the better 
doctrine is against such a position.’’ And _ subse- 


quently, in Field v. Stagg, 52 Mo. 534, this doctrine was 
affirmed in all its breadth, the court saying: ‘‘A deed, 
regularly executed in other respects, with a blank left 
therein for the name of the grantee, and placed in that 
condition in the handf of a third person, with verbal 


authority, but no authority under seal from the per- 
son who executed it, to fillupthe blank in his absence 
and deliver the deed to the person whose name is in- 
serted as grantee, when so filled out and delivered is a 
valid deed.”” In Duncan v. Hodges, 4 McCord, 239, it 
is held that a deed executed with blanks and after- 
ward filled up and delivered by the agent of the party 
is good. Soin Van Etta v. Evenson, 28 Wis. 33, it was 
held that where a note and mortgage otherwise fully 
executed, but with a blank in each for the name of the 
payee and mortgagee, were delivered toan agent, who 
was to procure from whomsoever he could a loan of 
money thereon for the maker, this shows an intention 
that the agent should fill the blanks, and when so 
filled the instruments were valid without a new exe- 


| cution and delivery. Andthe same doctrine was ex- 


pressly affirmed in Schintz v. McManamy, 33 Wis. 301, 
the court, by Lyon, J., saying: ‘‘It was doubtless com- 
petent for the grantors to authorize Emil by parol to 
insert the name of the grantee in the deed, after they 
had signed and acknowledged the same.” And in 
State v. Young, 23 Minn. 551, it was held that au- 
thority to filla blank ina sealed instrument may be 
given by parol, and that such authority may be either 
express or implied from circumstances, and that it 
may be implied from circumstances whenever these, 
fairly considered, will justify the inference. So in 
Swartz v. Ballou, 47 Iowa, 188, where the owner of land 
executed a deed in blank, and placed it in the hands of 
another party under circumstances which raised an 
implied authority in the latter to insert the name of 
the grantee, it was held that the insertion of the 
grantee’s name, either by the party receiving the deed 
ov by some one authorized by him, made the instru- 
ment perfect as a conveyance. 

Without referring to the authorities at greater 
length, there are numerous other cases supporting the 
same doctrine. Wiley v. Moor, 17 Serg. & R. 438; 
Smith v. Crooker, 5 Mass. 538; Gibbs v. Frost, 4 Ala. 
720; Woolley v. Constant, 4 Johns. 54; Ex parte Decker, 
6 Cow. 60; Manufacturing Co. v. Davis, 7 Blackf. 412; 
Boardman v. Gore, 1 Stew. (AlJa.) 517; Bank v. Hall, 14 
N. J. Law, 583; Ragsdale v. Robinson, 48 Tex. 379. The 
contrary rule was adopted in Upton v. Archer, 41 Cal. 
85; Preston v. Hull, 23 Gratt. 600; Ingram v. Little, 14 
Ga. 173, and some othercases. It seems to us that the 
weight of authority and better opinion is that parol 
authority is sufficient to authorize the filling of a blank 
by the insertion of the name of the grantee in a deed, 
after its execution, but before delivery, as in the case 
at bar. There is no pretense of any mistake or fraud, 
or that the blank was not filled as authorized and di- 
rected; ina word, that it was filled by a party author- 
ized to fill it, and was done after its execution and be- 
fore its delivery to the grantee named. Nor is it 
questioned but that the deed faithfully expresses the 
intention of the partiesand was duly executed for the 
purposes specified, and in such case, it seems to us, 
complete effect ought to be given to that intention, 
notwithstanding the technical rule of the common law 
in respect to such instruments. As Mr. Justice Swayne 
said: ‘Ifa person competent to convey real estate 
sign and acknowledge a deed in blank, and deliver the 
same to an agent, with an express or implied authority 
to fillup the blank and perfect the conveyance, its 
validity could not be well controverted.””. Drury v. 
Foster, supra. 

It results that the decree dismissing the bill must be 
sustained. 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


Copyricut — WEBSTER’S DicTIoONARY. — (1) The 
words ‘* Webster’s Dictionary,’’ which appeared on the 

















526 THE ALBANY LAW JOURNAL. 








title-page of the edition of 1847, are now public prop- 
erty, by reason of the expiration of the copyright; and 
any one may reprint that edition, and entitle the re- 
print “‘ Webster’s Dictionary.”’ (2) Lam also of the 
opinion that vo publisher can claim an exclusive right 
to make a book of a certain form or size. The forms 
into which objects like books may be cast are likewise 
public property. The fact therefore that defendant’s 
book is simiiar to complainant’s in size and form is in 
itself no ground for granting the relief sought. (3) The 
next matter to be considered is the charge that defend- 
ant uses the device of a book, with the words ‘‘ Web- 
ster’s Dictionary’ printed thereon, on its circulars, 
bill-heads, etc., in imitation of a like practice pursued 
by thecomplainants. In my judgment, no person en- 
gaged in publishing and selling a book or books can ac- 
quire an exclusive right to use the device of a book on 
letter-heads and bill-heads, or on wrappers or boxes 
containing books. The device in question, when used 
in that connection or relation, is not sufficiently arbi- 
trary to constitute a valid trade-mark. When so used 
by a publisher or bouk-seller, such a device serves to 
indicate the kind of business in which a party is ea- 
gaged, or it is descriptive of the contents of particular 
packages. Other persons engaged in the same business 
have the right to advertise their calling, or to describe 
the contents of packages, by the use of the same device. 
If a publisher or book-seller can acquire an exclusive 
right to use the device of a book on letter-heads, 
bill-heads, wrappers, etc., then a watch-maker might 
acquire the exclusive right to use the picture of a 
watch, a shoe-maker to use the picture of a shoe, and 
so on throughout the entire list of occupations in 
which men are engaged. I conclude therefore that no 
relief can be granted merely because defendant has 
stamped the device of a book on its circulars and ad- 
vertisements. U.S. Cir. Ct., ©. D. Mo., Sept. 10, 1891. 
Merriam v. Famous Shoe & Clothing Co. Opinion by 
Thayer, J. 47 Fed. Rep. 414. 


CRIMINAL LAW—ABORTION—ADVISING.—Under the 
provision of the Penal Code (section 294) that ‘‘A per- 
son who, with intent thereby to procure the miscar- 
riage ofa woman, * * * advises a woman to take 
any medicine, drug or substance, * * * is guilty of 
abortion,’’ held mere advice, not followed by any ac- 
tion on the part of the woman based upon such advice, 
doves not make out the crime of abortion. All the 
other words in the section in a similar position include 
some act otherthan mere speech. Such are ‘* pre- 
scribes, supplies, administers,”’ ‘‘ uses or causes to be 
used.’”’ And where the word “advises” is used the 
connection is “advises or causes a woman to take.” 
Further, the person who does any of these is declared 
to be guilty of abortion. Now abortion is the produc- 
ing of young before the natural time, though the word 
must have a qualified meaning in this section, since 
the crime may be committed, according to the lan- 
guage, in respect to a woman who is not pregnant. It 
is true that the word “* advises ” of itself does not im- 
ply that the udvice is followed. Advice which is re- 
jected is stilladvice. But we must judge of the mean- 
ing here by the context. Section 295 provides for the 
punishment of the pregnant woman who takes a 
medicine or uses an instrument, or submits to its use 
with intent to produce her miscarriage. And section 
294 provides for the punishment of the accessory, in- 
cluding even the offense of giving medicine with such 
intent to oue not pregnant. Probably this part of the 
section was enacted in view of the injurious effect of 
such medicine on a woman whether pregnant or not. 
But no injury could be done to a pregnant woman or 
to her child by advice not acted upon. One who 
counsels another to commitacrime is now a principal. 
Penal Code, § 29; People v. Bliven, 12 N. Y. 82. But 


Se 


where the crime is not committed, such @ person ig 
not a principal, whatever counsel he may have given, 
We have no occasion to consider the subject of at- 
tempts to commit a crime (Penal Code, § 44), because 
the defendant was not convicted of an attempt to 
commit abortion. § 686. He was convicted of hay. 
ing committed abortion, and therefore the question ig 
presented whether that crime is committed by advice 
which is not actedupon. The Legislature were care- 
ful to explain that abortion might be committed ong 
woman not pregnant. It seems to us that if they in. 
tended that abortion could also be committed by mere 
speech, followed by no act, they should have stated 
this unequivocally. As they have not done this, we 
are of opinion that the word ‘‘advises”’ in this section 
like the word *‘ causes’ which stands in the same con- 


the advice, and took the medicine, drug or substance, 
We are of opinion that mere advice to take medicine 
where no medicine, drug or substance of any kind ig 
taken, and where therefore no injury has been doneto 
any one, cannot be the crime of abortion. People vy. 
Phelps. Opinion by Learned, P. J. -— Hun, 115. 


CRIMINAL LAW— BRIBERY.—The Constitution of 
Pennsylvania, article 3, section 32, provides that per- 
sons may be compelled to testify in any lawful proceed- 
ing against one charged with bribery, but that such 
testimony shall not be afterward used against the wit- 
ness except for perjury in giving such testimony. 
Held, that the words “ offense of bribery ”* include bri- 
bery of delegates to a convention for the nomination 
of a candidate for Congress. It is claimed that in ad- 
judging the relator guilty of contempt of court, and 
sentencing him therefor, the court below proceed upon 
the erroneous assumption that his case was within the 
purview of section 32, article 3, of the Constitution, 
which ordains as follows: ‘Any person may be com- 
pelled to testify in any lawful investigation or judicial 
proceeding against any person who may be charged 
with having committed the offense of bribery or cor- 
rupt solicitation, and shall not be permitted to with- 
hold his testimony upon the ground that it may crim- 
inate himself, or subject him to public infamy, but 
such testimony shall not be afterward used against 
him in any judicial proceeding except for perjury in 
giving such testimony,” etc. The relator’s contention 
is that this provision relates solely to the crime of 
“bribery ” and the offense of ‘corrupt solicitation,” 
etc., specified in the twenty-ninth, thirtieth and 
thirty-first sections of the same article, and is neces- 
sarily restricted thereby. This, we think, would bea 
too narrow construction of our organic law. In con- 
struing a Constitution it must be borne in mind that 
its provisions are necessarily general, and couched in 
the language of the people by whom it was ordained. 
Its words should therefore be taken in their popular, 
natural and ordinary meaning, rather than in any 
technical or restricted sense. The object of construc- 
tion, as applied to such an instrument, is to give full 
eflect tothe intent of its framers, and the people in 
adopting it. That intent of course is to be sought for 
in the instrument itself. Ifthe words convey a defi- 
nite meaning, involving no absurdity or conflict with 
other portions of the instrument, that meaning which 
is upparent on its face must be adopted. 3 Am. & Eng. 
Enc. Law, 679, and cases there cited. Little if any sig- 
nificance can be attached to the wording of the cap- 
tions and title of the several articles of such an instru- 
ment. At most they are merely intended to indicate 


the general character of the articles to which they are 
prefixed. That they were intended as critical and pre- 
cise definitions of the subject-matter of the articles, or 
as exercising restraining limitations upon the clear 








expressions therein coutained, cannot be assumed. 





nection, implies that the woman advised acted upon . 
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Houseman v. Com., 100 Penn. St. 222. This will be ap- 

t by reference to several articles of our Constitu- 
tion. For example, article 12, ‘‘ Public officers,’”’ sec- 
tion 1 of which relates to election, etc.; section 2, to 
incompatibility of offices, and section 3, to duelling, 
etc, a8 2 disqualification. It must be very apparent 
thatthe many different subjects to which its provis- 
jous relate are much more numerous than the eigh- 
teen articles and schedule which constitute the instru- 
ment. “To imposea limitation upon words of com- 
prehensive import, some express declaration to that 
effect or inevitable inference would be requisite. Es- 
pecially is this so in construing the organic law of the 
State. Such instruments deal with larger topics and 
arecouched in broader phrase than are legislative 
acts.’ Houseman v. Com., supra. The word “ bri- 
bery’’ appears to be first used in section 7, article 2, 
wherein it is declared that ‘‘no person hereafter con- 
victed of embezzlement of public moneys, bribery, 
perjury or other infamous crime shall be eligible to the 
General Assembly or capable of holding any office of 
trust or profit in this Commonwealth.” These words, 
“bribery, perjury,’’ etc., were doubtless used in their 
plain and ordinary meaning, and without restriction, 
embracing both common-law and statutory offenses, 
coming within the same designation. In section 9, 
article 8, the word ** bribery’ is again used without 
restriction, but in a connection which shows its rela- 
tion to our election laws. The *‘ bribery ’’ therein men- 
tioned is complete by offers, promises, etc., as was held 
in Leonard v. Com., 112 Penn. St. 607. The word 
“bribery again occurs in section 29, article 3, which, 
after defining what may be termed “legislative bri- 
bery,”’ declares that the offender ‘* shall be held guilty 
of bribery within the meaning of this Constitution, 
and shall incur the disabilities thereby provided for 
said offense, and such additional punishment as is or 
shall be provided by law.”’ Section 30 of the same ar- 
ticle declares that any person who shall, directly or 
indirectly, do certain things, * shall be guilty of bri- 
bery,” etc. By these sections 29 and 30, which are 
legislative in their character, it was doubtless intended 
that the kinds of bribery therein defined should be 
taken out of the hands of the General Assembly, so 
that they could not be changed by statutory enact- 
meut. Having thus given these provisions the force 
of organic law, the thirty-second section, now under 
consideration, makes provision for securing testimony 
“iu any lawful investigation or judicial proceeding 
against any person who may be charged with the of- 
feuse of bribery,’’ etc., by declaring that ** any person 
may be compelled to testify,’’ etc. We think the 
words * offense of bribery,’’ employed in the thirty- 
second section, mean all bribery, whether bribery at 
common law, or under the Constitution itself, or any 
kind of statutory bribery. ‘The learned court was 
therefore right in saying to the relator that he must 
testify, and that his testimony couid not afterward be 
used against him in any judicial proceeding. But 
whether the court was right or wrong in holding that 
the relator was thus protected by the section under 
consideration, the decision itself would have shielded 
him. Nocourt would permit the testimony of a wit- 
ness, truthfully given under such circumstances, to be 
afterward used against him in any judicial proceeding. 
Penn. Sup. Ct., Oct. 5, 1891. Commonwealth, ex rel. 
Tate, v. Bell. Opinion by Sterrett, J. 


EMINENT DOMAIN—POWERS OF CEMETERY ASSOCIA- 
TIONS—CONSTITUTIONAL LAW.—Act of Michigan, 1869, 
authorized the formation of stock companies to estab- 
lish rural cemeteries, and provided for their regulation 
and maintenance. Held, that an amendment passed 


in 1875 (How. Stat. Mich., § 4778), whereby such com- 
panies were authorized, on condemnation proceedings, 





to take other property to enlarge their cemeteries, is 
unconstitutional, in that it authorizes private corpo- 
rations to exercise the power of eminent domain for 
private purposes. The contention of respondent is 
that there is no valid statute which authorizes or per- 
mits the condemnation of private property for the en- 
largement of this cemetery; that the act of 1869 au- 
thorized the formation of corporations to establish 
rural cemeteries, and provided for the care and main- 
tenance of rural cemeteries so established, and only 
such as are so established. In my judgment, although 
the point is not made in the briefs, the amendment of 
1875 is, as applicable to rural cemeteries established by 
corporatious formed under the act of 1869, unconstitu- 
tional and void, as it attempts to invoke the exercise 
of the power of eminent domain for the condemnation 
of lands, at the instigation of a private corporation, 
for private uses. Eminent domain is that sovereign 
power vested in the people by which they can, for any 
public purpose, take possession of the property of any 
individual upon a just compensation paid to him. 6 
Am. & Eng. Enc. Law, 511; 2 Kent Com. 339. 1t has 
been defined by this court to be “the rightful author- 
ity which exists in the sovereignty to control and reg- 
ulate those rights of a public nature which per- 
tain to its citizens in common, and to appropriate and 
control individual property forthe public benefit, as 
the public safety, necessity, convenience and welfare 
may demand. Trombley v. Humphrey, 23 Mich. 471- 
474. It was held in that case that the State had no au- 
thority by virtue of its eminent domain to condemn 
lands forthe purpose of turning them over to the 
United States for the erection and maintenance of 
light-houses; that the act which undertook to author- 
ize the government to do this was unconstitutional, as 
appropriating property of individuals without due 
process of law; and that the right of eminent domain 
in any sovereignty exists only for its own purposes. 
In Ryerson v. Brown, 35 Mich. 333, the court say that 
in authorizing condemnation proceedings it is essen- 
tial that the statute should require the use to be pub- 
lic in fact; in other words, that it should contain pro- 
visions entitling the public to accommodation; that 
property can never be condemned for private improve- 
ments, except where they belong to aclass that can- 
not usually exist without the exercise of that power, 
und where the public welfare requires that they shall 
be encouraged. The exercise of the right of eminent 
domain is limited to cases in which the public have an 
interest. Cody v. Rider (Ky.), 1S. W. Rep. 2. It can 
never be just to take property under pretense of pub- 
lic benefit which is not needed by the public, however 
much it may advance the interests in which the public 
have no concern. Paulv. Detroit, 32 Mich. 108-119. 
The State has no right to take the property of one citi- 
zen and give it to another, whether with or without 
compensation. 2 Washb. Real Prop. 539; Tied. Lim. 
Police Powers, § 121b, p. 390. As has been said, ** when 
one man wants the property of another, the Legisla- 
ture will notaid him in the acquisition.”” Taylor v. 
Porter, 4 Hill, 147. See Wilkinson v. Leland, 2 Pet. 
658; Heyward v. Mayor, 7 N. Y. 324. It was held in 
People v. Salem, 20 Mich. 454, that a legisiative act 
originating proceedings by or in pursuance of which 
individual property was to be taken, under the forms 
of taxation, for the benefit of a private corporation, 
could not be justified as an exercise of legislative 
power. It was not therefore due process of law. Mr. 
Cooley says: ** The public use implies a possession, vc- 
cupation and enjoyment of the iand by the public at 
large, or by public agencies; and the due protection to 
the rights of private property will preclude the gov- 
ernment from seizing it in the nands of the owner, 
and turning it over to another, on vague grounds of 
public benefit, to spring from a more profitable use to 
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which the latter may devote it.’’ Cooley Const. Lim. 
654. The use must be by the general public of the lo- 
cality, and not by particular individuals. MeQuillen 
v. Hatton, 42 Ohio St. 202; Ross v. Davis, 97 Ind. 79. 
A.use which may be monopolized or absorbed by the 
few, and from which the general public may and 
must ultimately be excluded, is in no sense a public 
use. Land cannot be condemned for the purpose of 
enabling those instigating the proceedings to parcel it 
out to private individuals; nor is a use which is not 
common to the public, and over which the State has 
surrendered that control and regulation necessary to 
secure such common use, a public use. The use of 
land for railways and turnpikes has been declared to 
be a public use, because it is open to all upon the 
payment of tolls which are regulated by law, and the 
law requires such ways to be kept open for use by the 
public impartially. As has been said, the question 
whether the use is public or private depends upon the 
right of the public to use the property, and to require 
the corporation, as a common carrier, to transport 
passengers or freight overthe same. Kettle River R. 
Co. v. Kastern Ry. Co. (Minn.), 45 N. W. Rep. 469; De 
Camp v. Railroad Co., 47 N. J. Law, 47; Phillips v. 
Watson, 63 Lowa, 33; Clarke v. Blackmar, 47 N. Y.156; 
Lewis Em. Dom., § 166. It has been held that con- 
demnation proceedings cannot be resorted to to take 
lands for the construction of spur tracks which are 
made for the accommodation of individual shippers. 
In re Niagara Falls & W. Ry. Co. (N. Y.), 15 N. E. Rep. 
429; Railroad Co. v. Babcock (N. Y.), 17 id. 678; Rail- 
road Co. v. Wiltse (Ill.), 6 id. 49; Pittsburg, ete., R. 
Co. v. Benwood Lron Works (W. Va.), 8 8S. E. Rep. 
453. Tojustify the condemnation of lands for a pri- 
vate corporation, not only must the purpose be one in 
which the public has an interest, but the State must 
have a voice in the manner in which the public may 
avail itself of that use. In Gilmer v. Lime Point, 18 
Cal. 229, a public use is defined to be a use which con- 
cerns the whole community, as distinguished from a 
particular individual. The use which the public is to 
have of such property must be fixed and definite. The 
general public must have aright to a certain definite 
use of the private property on terms and for charges 
fixed by law, and the owner of the property must be 
compelled by law to permit the general public to enjoy 
it. 1t will not suffice that the general prosperity of the 
community is promoted by the taking of private prop- 
erty from the owner, and transferring its title and 
control to a corporation, to be used by such corpora- 
tion as its private property, uncontrolled by law as to 
its use; in other words, a use is private so long as the 
land is to remain under private ownership and con- 
trol, and no right to its use or to direct its manage- 
mentis conferred upon the public. In re Eureka Ba- 
sin, etc., Co., 96 N. Y. 42. It is for the court to deter- 
mine whether or not the use is a public one. In re 
Deansville Ass'n, 66 N. Y.569; In re New York, etc., 
R. Co., 77 id. 248; City of Savannah v. Hancock (Mo.), 
38. W. Rep. 215; Pittsburg, ete., R. Co. v. Benwood 
Iron Works (W. Va.), 88. E. Rep. 453; Tied. Lim. Po- 
lice Powers, § 12la, p. 378; Cooley Const. Lim. 660. 
This very question arose in Assvciation v. Beecher 
(Conn.), 5 Atl. Rep. 353, and the court say: ** The com- 
plaint alleges that the plaintiff is an association duly 
organized under the laws of this State, for the purpose 
of establishing a burial ground; that it now owns one; 
that it desires to enlarge it, and thatsuch enlargement 
is necessary and proper. There is no allegation that 
the land which it desires to take for such enlargement 
is for the public use in the sense indicated in this opin- 
ion. The demurrer, for the reason that the complaint 
does not set out any right in the plaintiff to acquire 
title to the land of the defendants, otherwise than by 
their voluntary deed, must be sustained.” In re Deans- 


Eee 
ville Ass'n, supra, it was held that the statute author. 
izing rural cemetery associations to acquire land by 
exercising the right of eminent domain was unconstity. 
tional and void, for the reason that the use wasa pri- 
vateone. The court say: “The land is to be vested in 
trustees, with power to divide into lots, and sell these 
lots toindividual owners. It is difficult to see what 
interest the public will have in the lands or in their 
use. No right on the part of the public to buy lots or 
bury their dead thereis secured. The prices at which 
the lots are to be sold are to be fixed by private agree. 
ment. Thecorporation is to be managed by trustees 
elected by the lot-owners. The lots, or the rights of 
the owners therein, are to descend as private property 
to the heirs of these owners; and by the act of 1874 
the owners may, by leave of the courts, sell their lots, 
and put the proceeds in their pockets. The substap- 
tial right of enjoyment of the property is vested in the 
individual lot-owners, and the whole effect of the in- 
corporation of these cemetery associations is to enable 
a number of private individuals to unite in purchasing 
property for their own use, and that of their descend. 
ants, asa place of burial, and to secure a permanent 
management of it, through the instrumentality of trus- 
tees appointed by themselves, and subject to no other 
control, with the privilege, when they cease to use 
their lots as a place of burial, to sell them, and receive 
the proceeds for their own benefit. It is argued that 
the property is to be used as a place of burial, and that 
the burial of the dead is a public benefit, and there- 
fore the use is public. But the answer to this argu- 
ment is that the right of burial in these grounds is not 
vested in the public, or in the public authorities, or 
subject to their control, but only in the individual lot- 
owners. If the fact that it isa benefit to the public 
that the dead should be buried is sufficient to make a 
cemetery a public use, the Legislature might author- 
ize A. to take the land of B. fora private burial place of 
A. and his family. The fact that this land is taken for 
the benefit of a number of individuals, for division 
among themselves or their grantees, for their own use 
as a cemetery, makes the case no stronger than if taken 
for the benefit of a single individual.’’ Precisely the 
same may be said of a corporation formed under the 
act in question. The lands owned by it are under the 
absolute control and dominion of the corporation. — It 
may sellto A., and refuse to sell to B., and by its sale 
to A. it excludes every other person from that parcel. 
Not only may it sell to A. for burial purposes, but it 
may sell to any other person for any purpose, if in its 
judgment the lands are not occupied or required for 
burial purposes. Mich. Sup. Ct., Oct. 9, 1891. Board 
of Health of Township of Portage v. Van Hoesen. 
Opinion by McGrath, J. Morse, Long and Grant, JJ., 
concurred with McGrath, J. Champlin, C. J., con- 
curred in the result. 


EXECUTION — EXEMPTION — INSURANCE DERIVED 
FROM EXEMPT PROPERTY.—Under the Code of Iowa, 
section 3072, which exempts from sale on execution for 
debt the books and instruments of a practicing physi- 
cian who is the head of a family, money arising on an 
insurance of the property against loss by fire is also 
exempt. The purpose of the statute is to secure to the 
debtor who is atthe head of the family—a pbysican 
and surgeon in this case—the instruments, books and 
other articles which enable him to practice his profes- 
sion. Its purpose is to secure the necessaries of life— 
food, raiment and shelter—to families who are depend- 
ent upon heads thereof, by securing to them the instru- 
ments and means by the use of which they are enabled 
to support their families. The exemption is plainly 
for the benefit of families of debtors, for those having 
no family can claim no exemption. The statute must 





be liberally construed to carry out its purpose and 
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spirit. Bevan v. Hayden, 13 Iowa, 122; Davis v. Hum- 

, Rid. 139; Kaiser v. Seaton, 62 id. 463. The 
gebtor in the case before us was authorized, under the 
statute, to hold the property in question exempt from 

if it were used for the purpose of his profession. 
Itis plain that the use for which the property was kept 
determined the question of its exemption. The books, 
instruments, etc., of the physician and surgeon may 
bekept subject to the authority to change them, by 
gale or otherwise, in order to procure those of better 
character or improved construction. It is plain that 
the physician may sell his books, and replace them by 
better ones. Such sale is a proper use of his books and 
instruments in his profession. Another proper use of 
his books and instruments is their preservation from 
injury and destruction. He may insure them to protect 
himself and family from loss from fire. The fact that 
they were insured would not make them subject to his 
debts. Ifthey are destroyed by fire, the indemnity 
secured by insurance stands in the place of the books. 
Itis intended to preserve the physician’s library by se- 
curing means for its restoration after it is lost by fire. 
Surely that indemnity which is the indebtedness of 
the insurance company, or the money paid by it, 
stands in the place of the library, and ought to be, as 
itis, exempt from execution. The money due on the 
policy standsin the place of the property destroyed, 
andthis must be true whether the money takes the 
placeofthe property by contract, or is acquired in 
invitum by proceedings against the owner. It is plain 
thatatrespasser, by appropriating the property and 
converting it to his own use, cannot make it subject 
tothe payment of the owner’s debts by holding the 
value of the property the measure of the debtor’s dam- 
ages for the trespass, subject to garnishment by the 
creditors. If he could do this, it would be a conve- 
nient method to defeat the exemptions of the statute. 
Aswe before remarked, the object of the statute is to 
secure to the family the benefit of certain property. 
These benefits cannot be enjoyed unless the debtor 
have the unrestricted use and control of the property, 
free from liability for debts as long as it is owned and 
used byhim. When it is used for other purposes than 
the support of the family, it becomes liable for debts. 
But the change of the property into money will not 
indicate an immediate abandonment of the claim of 
exemption to the money onthe ground of a purpose 
toinvest it in like or other exempt property. Until 
an opportunity exists to make such investment, which 
is not a change of articles of exempt property, the 
debtor ought not to be presumed to abandon his 
claim. The debtor, as we have seen, has the authority 
to change the articles of exempt property by sale and 
purchase, exchange or otherwise. He cannot be pre- 
sumed to have abandoned his right to this authority 
until he has had an opportunity to exercise it. The 
creditor cannot complain of its exercise. He is de- 
feated of no right thereby. The property is held free 
of his debt, and he is not prejudiced by the change to 
the other like property. These doctrines and conclu- 
sions find support in the following decisions of this 
court: Kaiser v. Seaton, 62 Iowa, 463; Mudge v. Lan- 
ning, 68 id. 641. See also cases cited in Kaiser v. Sea- 
ton, supra, and the following: Evans v. Harvester 
Works, 63 Iowa, 204; Brainard v. Simmons, 67 id. 646; 
Leavitt v. Metcalf, 2 Vt. 342; Mulliken v. Winter, 2 
Duv. 256; Tillotson v. Walcott, 48 N. Y. 188. Coun- 
sel for plaintiffs cite Wooster v. Page, 54 N. H. 125. It 
isnot in harmony with our conclusions. We think 
that the reasoning upon which it is based is not sound. 
Other cases cited by the same counsel are not in con- 
flict with our conclusions. They are to the effect that 


sales of exempt property, with no purpose to reinvest 
the avails in other like property, or to exchange the 


the exemption of pension money, and some dther cases 


involving like questions, none of which are in conflict 
with our conclusions in this case. Iowa Sup. Ct., Oct. 
9,1891. Reynolds v. Haines. Opinion by Beck, C. J. 


INFANCY—SHERIFFS—AGE OF DEPUTIES.—In the ab- 
sence of any statute making a deputy sheriff an officer 
or making provisions as to his age, a minor may be ap- 
pointed deputy, though the Constitution of North 
Carolina, article 6, sections 4 and 5, provides that an 
officer shall be twenty-one years old. In some of the 
States statutes have been enacted providing for the 
appoiutment of general deputies and bailiffs, and pre- 
scribing certain duties and liabilities arising out of the 
position, and the interpretations of these laws have 
given rise to some confusion and apparent conflict in 
the decisions of different States. In some of these 
States we find distinctions drawn by the courts as to 
the duties, powers and liabilities of general deputies. 
coming within the provisions of their statutes, and 
special deputies who are left as at common law to be 
treated as the trusted servants or agents of the sher- 
iff. Proctor v. Walker, 12 Ind. 660. In North Caro- 
lina both general and special deputies may be ap- 
pointed by the sheriff without writing, and when they 
act with his assent or privity, they are either his gen- 
eral or special agents as to the discharge of his minis- 
terial duties, and are accountable to him as such. An 
individual can unquestionably constitute an infant his 
agent, and subject himself to responsibility for all acts 
of the latter within the scope of the agency. Whart. 
Ag., 88 15, 16; 1 Lawson Rights, Rem. & Pr., § 6; Story 
Ag., 87. In the absence of statutory restrictions, we 
see no reason why a minor, appointed by the sheriff as 
his general or special deputy, should not have the 
power to perform a mere ministerial duty of his office, 
such as serving 2summons issued in a civil action. 
Murfree Sher., § 71; McGee v. Eastis, 3 Stew. (Ala.) 
307; Barrett v. Seward, 22 Vt. 176; Miller v. McMillan, 
4 Ala. 530; Ewell Evans Ag. *40, *41. Indeed, Judge 
Story says (ina note to section 149 of his work on 
Agency): ‘‘ There is a distinction between doing an 
act by an agent and doing an act by a deputy, whom 
the law deems such. An agent can only bind his 
principal when he does the act in the name of his 
principal. But adeputy may do the act and sign his 
own name, and it binds the principal, for the deputy 
in law has the whole power of the principal.’’ This ci- 
tation is made not to give approval to the distinction 
drawn by him, but to show that the learned jurist 
considered adeputy as sustaining the relation of an 
agent to the officer who appoints him. If a deputy 
sheriff were by law constituted an officer, and the 
mode of appointing him and inducting him into office 
were prescribed, as in some of the States, our view of 
this case might be materially different. Guyman v. 
Burlingame, 36 Ill. 203; Murfree Sher., § 72. The 
qualifications of'an officer are clearly set forth in sec- 
tions 4 and 5 of article 6 of the Constitution, and it is 
declared essential that he should be “‘ twenty-one years 
old,” but we find no pvovision in our Constitution or 
laws which restricts the right to appoint agents on the 
one hand, or the liability for their acts on the other. 
In Yeargin v. Siler, 83 N. C. 348. Justice Dillard for the 
court says: ‘‘The rule in matters judicial is delegatus 
non potest delegare, but in duties ministerial the officer 
may act in person or by deputy, of his own choice and 
appointment.” Wethink that in the absence of any 
statutory restriction the sheriff has the power to ap- 
point a minor his general as well as his special deputy, 
and clothe him with the power of a bailiff, as to his 
ministerial duties, as effectually as he could constitute 
him his agent to attend to private business for nim as 
an individual. Broom Leg. Max. 619. The current of 





articles of exempted property, or are cases involving 


authority in this country sustains this view. It is true 
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that in the English case cited by counsel (Cuckson v. 
Winter, 17 E. C. L. 713), the court held that it was 
highly improper for a sheriff to intrust the service of a 
warrant in replevin to an infant, because the deputy 
was authorized to take possession of the goods, and 
was responsible for the custody of them, and that ser- 
vice of the warrant by the infant was illegal. The 
learned judge who tried the case below was doubtless 
influenced by this authority in holding the service 
void in our case. But the conclusion of the court in 
Cuckson v. Winter seems to be based upon the idea 
thata defendant, whose goods were taken for rent, 
had no remedy for an unlawful seizure except against 
the deputy. That difficulty is met by holding that the 
sheriff is civilly responsible for the unlawful acts of 
his deputy, to the extent to which he would be liable 
if he had acted in his own proper person, and that he 
selects and appoints his agents at his own hazard, third 
parties having no interest in the security he may exact 
from them. Murfree Sher., $$ 20, 59, 60,64. Thus in 
every way the courts of this country have, in the ab- 
sence of specific statutory provisions, adjusted the 
powers of sheriffs and their deputies, and their liabili- 
ties to the public and to each other, according to the 
rules which determine the duties and responsibility of 
principal and agent, and have recognized the right of 

the sheriff to select such agents for the discharge of 
mere ministerial duties as an individual could appoint 

and constitute for the transaction of private business, 

even though he might intrust the duty toa person not 
sui juris. Id., $871, 75 and references; Yeargin v. Si- 
ler, supra. Mr. Wharton says in substance that the 
only qualification of the rule that infants may act as 
agents, and bind their principals, is that the infant 

agent must not be very deficient in mental capacity. 


Whart. Ag., § 15. N. C. Sup. Ct., Oct. 13, 1891. 
Jamesville & W. R. Co. v. Fisher. Opinion by 
Avery, J. 


LIBEL AND SLANDER—DAMAGES.—Where the pro- 
prietor of a newspaper publishes, without inquiry as 
to its authenticity, an item from «a news agency, 
falsely stating that a certain named man and woman 
of high respectability have eloped, that the intimacy 
between them had for some time excited comment, 
etc., he is guilty of reprehensible negligence, and 
though not guilty of malice the jury may, in an action 
against him for libel and slander, award punitive or 
exemplary damages. ‘he publication of the article 
was not prompted by any personal malice toward the 
plaintiff or the other persons mentioned. But the de- 
fendant was guilty of reprehensible negligence in pub- 
lishing it without making any effort to verify its truth. 
The injury to the reputation of the plaintiff was prob- 
ably insignificant, but the jury undoubtedly thought 
that a newspaper manager who would publish such an 
article, one in which the good name of a decent 
woman was trailed in the mire, without any attempt 
atindependent investigation to ascertain whether it 
was true or false, was guilty of a wanton act, and that 
the facts warranted such a verdict as would be an ex- 
ample to deter other newspaper managers from simi- 
lar conduct. Reckless indifference to the rights of 
others is equivalent to an intentional violation of 
them, and in actions of libel, where the facts show the 
publication of a defamatory article without any ex- 
cusable motive, and without any attempt to inquire 
into the truth of the facts stated, the jury are author- 
ized, for the sake of public example, to award puni- 
tive or exemplary damages. The present verdict 
($4,000) is a severe one, and if it had been for a less 
amount would have vindicated the plaintiff and suffi- 
ciently punished the defendant, but questions of 
damages belong peculiarly to the jury, and the court 
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dissatisfied with the amount rendered. U. §, Cire. 
Ct., 8. D. N. Y., July 15, 1891. Rutherford v. Morning 
Journal Ass’n. Opinion by Wallace, J. 47 Fed Rep. 
487. 


MUNICIPAL CORPORATIONS—ORDINANCES—STORAGE 
OF OILs.—A city ordinance prohibiting the storage by 
any person within the city limits of inflammable oils, 
except upon permission from the common council, 
leaving it to the common council to say whether a par- 
ticular place is suitable for the purpose, or a particular 
person is a proper one to whom to grant  permissiop, 
and allowing the permission to be revoked at the wil] 
of the council, is invalid, because of the power of ar. 
bitrary discrimination it vests in the council. The 
subject covered by the ordinance in question is clearly 
within the police power conferred by the charter upon 
the municipality. Section 3155 of the Revised Statutes 
of 1881 provides that the common council of a city 
shall have power to make by-laws and ordinances not 
inconsistent with the laws of the State, and necessary 
to carry out the objects of the corporation. The dan- 
ger to be apprehended from the storing of large quan- 
tities of inflammable or explosive substances in large 
quantities within the limits of a city to life and prop- 
erty is so great as to invite legislative control of the 
same by the city government. The principal question 
in this case is whether or not the ordinance in question 
is a valid exercise of that power. It will be observed 
that this ordinance does not establish any general rule 
for the storage of substances proposed to be regulated, 
but reserves to itself at regular meetings the right to 
grant or refuse permission to keep and store such oils, 
dependent upon whether it at such time deems the lo- 
cation and buildings suitable for such purpose, and the 
person presenting the petition ‘‘a proper person.” It 
further provides that the permission when granted 
“may be revoked at any time at the option of the 
council.’’ Language better calculated to enable the 
common council to arbitrarily control the business, 
without any fixed or known rules, cannot well be im- 
agined. The business of keeping, storing and dealing 
in such oils is alegitimate business, and every citizen 
has an inherent right to engage in the business upon 
equal terms with any other citizen. In the case of 
Bills v. City of Goshen, 117 Ind. 221, an ordinance of 
the city requiring a license for carrying on the busi- 
ness of roller skating, and providing that such license 
should be issued upon the payment into the city treas- 
ury of such sum of money “as the mayor or common 
council shall determine in each particular case,” was 
held invalid, the objection being that a discretion was 
lodged in the mayor or common council in fixing the 
fee to be charged. In the opinion this language is 
quoted with approval from Horr & Bemis on Munici- 
pal Police Ordinances: ‘ The ordinance itself should 
specify every condition of the license, and the officer 
should be merely intrusted with the duty of issuing 
licenses.”” In Yick Wo v. Hopkins, 118 U. S. 356, an 
ordinance of the city of San Francisco, prohibiting the 
carrying on of laundries without a permit from the 
board of supervisors, except in buildings constructed 
of stone, was held invalid. The court say: ‘ It does 
not prescribe a rule and conditions for the regulation 
of the use of property for laundry purposes, to which 
all similarly situated may conform. It allows with 
restriction the use for such purposes of buildings of 
brick or stone, but as to wooden buildings—constitut- 
ing nearly all those in previous use—it divides the 
owners or occupiers into two classes, not having re- 
spect to their personal character and qualifications for 
the business, nor the situation and nature and adapta- 
tion of the buildings themselves, but merely by an ar- 
bitrary line, on one side of which are those who are 
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and consent of the supervisors, and on the other those 

from whom that consent is withheld at their mere 

willand pleasure. And both classes are alike only in 

this, that they are tenants at will, under the supervis- 

ors, of their means of living.’’ In Baltimore v. Rad- 

ecke, 49 Md. 217, an ordinance of the city of Baltimore 

prohibiting the use of steam whistles without the per- 

mit of the mayor was held invalid. The objection to 

the ordinance was that it permitted him to exercise 

his own discretion in revoking a permit, without gen- 

eral rules to guide or control his action. In Barthet 

y.City of New Orleans, 24 Fed. Rep. 564, an ordinance 

was beld invalid which made it unlawful to maintain 

aslaughter-house, ‘‘except permission be granted by 
thecouncil of the city of New Orleans.’ In State v- 

Mahner, 9 South. Rep. (La.) 480, an ordinance of the 
city of New Orleans forbidding the keeping of dairies 

within certain limits, except by the permission of the 
city council, was held to be null and void. In City of 
Newton v. Belger, 143 Mass. 598, an ordinance which per- 
mitted the board of aldermen to exercise a discretion 
ingranting or refusing a permit for the erection of 
buildings within a fire district was held invalid. Or- 
dinances apparently aimed at the “ Salvation Army,” 
prohibiting marching through the public streets witb- 
out first obtaining the consent of the mayor or com- 
mon council, or some other specified officer, not con- 
taining regulations operating uniformly on all proces- 
sions, have been held invalid in Re Frazee, 63 Mich. 
$6; Anderson v. City of Wellington, 40 Kans. 173; 
City of Chicago v. Trotter (Ill.), 26 N. E. Rep. 359. It 
seems from the foregoing authorities to be well estab- 
lished that municipal ordinances placing restrictions 
upon lawful conduct or the lawful use of property 
must, in order to be valid, specify the rules and con- 
ditions to be observed in such conduct or business, 
and must admit of the exercise of the privilege of all 
citizens alike who will comply with such rules and 
conditions, and must not admit of the exercise, or of 
an opportunity for the exercise, of any arbitrary dis- 
crimination by the municipal authorities between citi- 
zens who will so comply. Weare of the opinion that 
the ordinance under consideration is objectionable for 
the reasons indicated. Ind. Sup. Ct., Sept. 17, 1891. 
City of Richmond v. Dudley. Opinion by Miller, J. 


NEGOTIABLE INSTRUMENT — JOINT REISSUE OF 
NOTE.—One of two joint makers of a note cannot af- 
ter taking it up reissueit. The note in this case was 
payable on or before one year from its date. Watson, 
plaintiff's assignor, was one of the joint makers. 
Watson took by assignment, indorsed upon the note, 
from the payee. Plaintiff had notice of Watson's re- 
lations to the note, and when he received the note 
from Watson, he had notice that the note had been is- 
sued to Batchelder; that it had been taken up by 
Watson, and through Watson plaintiff acquired it. A 
single promisor may reissue his own note, and he 
cannot be allowed to set up a prior payment as a de- 
fense. An indorser who is not directly liable may take 
upa note and reissue it. The promisorin such case is 
not prejudiced. But when one of two joiut promis- 
ors, who is directly liable upon the note for its whole 
amount, pays such note, the prior contract cannot be 
afterward revived against his co-signers. Hopkins v. 
Farwell, 32 N. H. 429; Patch v. King, 29 Me. 448. And 
it has been held that it is immaterial whether, in such 
case, the reissue is made before or after maturity. 
Gordon v. Wansey, 21 Cal.77. In Eckert v. Cameron, 
43 Penn. St. 120, the note was offered for discount on 
the day of its date,and the court in that case, after 
discussing the cases, say: ‘ The cases hold that there 


is nothing in the fact that an acceptor or maker of an 
indorsed note has it in his possession, and offers it for 


of its payment or extinguishment. Their doctrine is 
that one who discounts such a note for the maker be- 
fore itis due according to its tenor is an innocent 
holder for value, and is entitled to recover against any 
of the parties to it.’’ In the present case however the 
note matured before the expiration of the year, at the 
option of the makers. Plaintiff had notice of its issue, 
and that Watson had taken it up. He cannot be said 
to bean innocent holder. The makers of this note 
had jointly agreed to pay it, and further that in case 
of payment by either, the others should contribute. 
The contract jointly to pay was extinguished when the 
note was taken up by Watson, and the obligation to 
contribute, of which plaintiff had notice, took its place. 
The others then became severally liable to Watson, 
and it does not matter that the right to enforce con- 
tribution did not ripen until the expiration of the 
year. The formercontract would not be revived bya 
transfer of the note by Watson to plaintiff. Mich. 
Sup. Ct., Oct. 9, 1891. Stevens v. Hannan. Opinion by 
McGrath, J. 


RAILROADS — FRIGHTENING HORSE AT STATION.— 
Plaintiff was lawfully upon defendant’s depot grounds, 
unloading corn into a crib which was near two high- 
way crossings, when defendant’s engine passed without 
signal, and frightened plaintiff's team, causing them to 
run away and injure plaintiff. The statute provides 
that no railroad engine shall approach a highway cross- 
ing without giving a signal, and makes the neglect to 
give such signal a misdemeanor. Held, that defendant 
was liable, although plaintiff was not attempting to use 
such crossing. The instruction of the court below, di- 
recting the verdict, seems to be based upon the thought 
that no one is entitled to protection against the negli- 
gence of omitting to ring the bell, except persons who 
were using or about to use the highway crossing. This 
would be true only in case the negligence was the 
omission of an Obligation or duty raised by contract, 
express or implied, orimposed by special regulations 
of the parties. But the case is one where the negli- 
gence causing the injury arises by reason of the viola- 
tion of a statute which declares the negligence to be a 
misdemeanor. In support of these views we cite 
Wakefield v. Railway Co., 37 Vt. 330; Railway Co. v. 
Raiford (Ga.), 9S. BE. Rep. 169; Railroad v. Williams, 
74 Ga. 723; Railway Co. v. Young (Ga.), 7 S. E. Rep. 
912; Ranson v. Railway Co. (Wis.), 22 N. W. Rep. 149. 
Cases are cited by counsel for the defendant in sup- 
port of views in conflict with our conclusions. Some 
are to that effect, but we are clearly of the opinion 
that they are in conflict with principle. Other cases 
cited by counsel are not in conflict with our conclu- 
sions in this case. L[owaSup. Ct., Oct. 10, 1891. Lon- 
ergren v. Illinois Central Ry. Co. Opinion by Beck, 
C. J. 





ANNUAL MEETING OF THE NEW YORK 
STATE BAR ASSOCIATION. 


HE general committee charged with the duty of 
making arrangements forthe next annual meet- 
ing of the New York State Bar Association met at the 
rooms of the association, Capitol, Albany, and except- 
ing a few unimportant matters agreed upon a pro- 
gramme for the meeting, which it is confidently ex- 
pected will be the most interesting and useful meeting 
ever yet held by the association. 

The committee have been fortunate in securing as 
the orator of the occasion the distinguished scholar, 
orator and speaker, the Hon. Melville M. Bigelow, of 
Boston, Mass. The subject of his address, ‘‘ Respect 
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be peculiarly appropriate at alltimes, but peouliarly so 
at the present, in the hands of a speaker of the ac- 
knowledged mental resources and legal learning of Mr. 
Bigelow. A very rich intellectual treat is offered to all 
intelligent classes of people. 

The ceremony of presenting a portrait of the late 
Homer A. Nelson to the association by the members 
of the Dutchess county bar will be exceedingly impres- 
sive. The Hon. Frank B. Londer will present the por- 
trait and deliver the presentation address. It will be 
received on behalf of the association by Hon. George 
M. Diven, president of the association. The presen- 
tation will take place on the first day’s meeting. 

A full programme of the meeting will be published 
in the next journal. 

THe COMMITTEE. 


—_—__.__—_— 


LETTER-WRITING AND SHORT-HAND. 


"gerne DUDLEY WARNER, the eminent au- 

thor, once remarked that the habit of letter-writ- 
ing, acquired when young, was the real secret of the 
success he attained in after years as a writer of books. 
In youth he learned by letter-writing to express his 
thoughts with his pen, and continuing to do sv he 
gradually acquired that brilliant style that has made 
his namefamous. He was fortunate in having edu- 
cated friends as correspondents. 

There is certainly no better way of learning to use 
the English language, well and forcibly, than by carry- 
ing on regularly a correspondence with a number of 
educated, intelligent people. And it is no doubt true 
that a great many ambitious young persons would 
practice letter-writing toa much greater extent than 
they do if they had some way of obtaining suitable 
correspondents. 

But the world moves! In connection with the class 
in short-hand now being formed,a regular system of 
letter-writing will be put in motion. Every person 
who becomes a member of the class will be put in com- 
munication with several other persons with whom it 
will be entirely proper for him to correspond. Care 
and discretion is exercised in the matter of introduc- 
tions. 

Each member of the class will be given three or four 
correspondents. One or two of these will be located 
not far distant, while the others selected will be per- 
sons living perhaps a thousand miles away. 

A double advantage is gained by this plan. The stu- 
dent gets practice in letter-Writing, and at the same 
time most excellent drill in short-hand. In tbe let- 
ters which at stated times pass between the cor- 
respondents, various topics of interest will be dis- 
cussed. 

Usually a duplicate copy of each letter is inclosed. 
The extra copy is examined and to some extent criti- 
cised by the recipient, and returned to the writer with 
the next letter mailed. Colored ink is used in making 
corrections. This comparing of notes and the discus- 
sion and investigation which grow out of it, prove mu- 
tually instructive and encouraging. 

It may seem odd, but is true nevertheless, that a 
learner often feels more respect for unseen classmates 
than for fellow-students with whom he comes into 
daily, familiar contact. With men and women, the 
same as with mountains and clouds, it holds true that 
“ distance lends enchantment.”’ 

The faults of persons we meet upon the street are 
easily detected. Their true merits, which lie deeper, 
are better revealed in letters which they write. A per- 
son’s faults, which oftentimes are merely surface 
blemishes, are not detected by the correspondent who, 
notwithstanding, is able in time to perceive his 
friend’s real virtues which lie hidden from casual ob- 
servation. 
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Considered from the standpoint of dollars and Cents, 
letter-writing is an accomplishment which is fast pe. 
coming indispensable in every office and counting. 
room. So much of the world’s busiress is to-day 
transacted on paper by means of correspondence that 
the ability to get up a good, clearly-stated letter is y 
qualification the value of which to young men and 
women can scarcely be overestimated. 

The ALBANY LAW JOURNAL is forming a large 
short-hand class. Membership only $2. If you intend 
to join remit the amount promptly to the publishers, 

WEED, Parsons & Co., 
39 Columbia St., 
ALBANY, N. Y, 





NOTES. 


N the “ Echoes of the Week” column of the Sunday 
Times, George Augustus Sala recently made some 
very sensible remarks on the recent strong advocacy 
by the chairman of the Durham Quarter Sessions of 
the lash as a punishment for culprits convicted of ag. 
saults on women and girls. Mr. Sala as strongly de- 
precates any such reform of the law, and we quite 
agree with him. The danger of extortion by the 
“ Sapphira prosecutrix who tells all manner of lies in 
the witness-box,’’ and the danger of a repetition of the 
offense being caused by the peculiar punishment of 
flogging, combine we think to form sufficient argu- 
ments against any such alteration of the law as is de- 
sired at Durham. The flogging of grown-up men 
should be confined to cases of robbery with violence, 
which from its nature is the result of premeditation 
such as is rarely to be found in the case of assaults on 
women.—London Law Journal. 


The rule of the Code is that at any stage of the case 
every declaration is amendable in substance in all re- 
spects, provided there is already in it enough to 
amend by. The construction we are combating holds 
this to mean that, if a declaration lacks any part of a 
cause of action, that is, any thing which is necessary 
to make up enough substance to resist a general de 
murrer, it lacks having enough to amend by and is not 
amendable. It holds in effect that a general demurrer 
is not to be “spoiled ’’ by putting more substance into 
a declaration, but only by taking some out when it has 
anexcess. You may empty by one-half if the decla- 
ration is too full, but if itis half empty you can never 
fillit. Nay, if it lacks any thing whatever of being 
full, what it wants can never be supplied, though the 
means of supply may exist in abundant measure. 
Under this singular construction, a declaration too 
strong in substance-—as, for instance, if it sets forth 
two causes of action which cannot be joined because 
one originated in tort, the other in contract—may be 
weakened down, but if it is too weak already, it can- 
not be strengthened. A declaration may take an 
emetic, but not more food. Curative treatment is re- 
stricted to depletion, all tonics are prohibited. We are 
reminded of that tender regard for a demurrer insinu- 
ated from the bench nearly two hundred years ago in 
Fox v. Wilbraham, 1 Ld. Raym. 668, Lord Holt saying: 
“Tt would be hard to spoil the defendant’s demurrer.” 
But is nota general demurrer too diabolical to have 
any claim upun modern emotion? Stated in the most 
partial terms, its merits would seem to stang thus: 
** Demurrer is the only legal devil always present and 
always ready. Every logical universe requires one 
such character. Some destructive work has to be 
done, and how can it be done if there is only resist- 
ance, no co-operation, not even sympathy?’’ But the 
spirit of modern procedure is altogether constructive 
and conservative, and though it gives the devil his due 
it takes care to restrict his dues as much as possible.— 
Bleckley, C. J., in Ellison v. Railroad Co., Ga. Sup. Ct. 
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